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Proæmium. 


UR Author, a Genleman of an ancient and a fair deſcended The name and 
Family de Littleton, took his name of a Town ſo called, as mo of our 
that famous chief Juſtice Sir John de Markham, and divers 
of our Profeſſion, and others, have done. 

Thomas de Littleton, Lord of Frankley, had iſſue Eli gabeih 

his onely child, and did bear the Arms of his Anceſtors, vi g. Argent, a His Arms: 

Cheuron between three Eſcalop ſhels Sable. The bearing hereof is very 

ancient and honourable, for the Senators of Rome did wear bracelets 

of Eſcalop ſhels about their arms, and the Knights of the Honourable _ 

Order of S. Michael in France, do wear a collar of Gold in the form of mM 

Eſcalop ſhels at this day. Hereof much more might be ſaid, but it belogs venth Ring of 

unto others. France, 9 E. 4. 

With this Elizabeth married Thomas Weſtcote Eſquire, the Kings ſer- 749%, „. 

vant in Court, a Gentleman anciently deſcended,who bare Argent, a Bend ce. 5 

between two Cotiſſes Sable, a Bordure engrayled Gules, Bezanty. 

But ſhe being fair and of a noble ſpirit, and having large poſſeſſions 
and inheritance from her Anceſtors de Littleton, and from her mother the 
daughter and heir of Richard de Quatermains, and other her Anceſtors, 


(ready means in time to work her own deſire) reſolved to continue the 


honour of her name (as did the daughter and heir of ¶Harleton with one 
of the ſons of Kuighily, and divers others) and therefore prudently, 
whilſt it was in her own power provided by Weſtcotes aſſent before mar- 
riage, that her iſſue inheritable ſhould be called by the name of de Liitle- 
ton. Theſe two had iſſue four ſons, Thomas, Nicholas, Edmund and Guy, 
and four daughters. 

Thomas the eldeſt was our Author, who bare his fathers Chriſtian name dur Author 
Thomas, and his mothers ſurname de Littleton, and the arms de Littleton bare _ Mos 
alſo ; and ſo doth his poſterity bear both Name and Arms to this day. Gude. 

Camden in his Britannia faith thus; Thomas Littleton, alias Weſtcote, the Pſal. 92. 11. 
famous Lawyer, to whoſe Treatiſe of Tenures the Students of the Com- — 
mon- Law are no leſs beholding, then theCivilians to Fuſtinians Inſtitutes. palm tree, and 

The dignity of this fair deſcended Family Je Littleton, hath grown up _ — | 
together and ſpread it ſelf abroad by matches, with many other ancient inn. 
and Honourable Families, to many worth and fruitful branches, whoſe | 
poſterity flouriſh at this day, and quartereth many fair Coats, and * en- og — 
Joyeth fruitful and opulent inheritances thereby. of * 

A 3 He 


T be Preface. 

He was of the Inner Temple, and read learnedly upon the Statute of 

M. 2. De donis conditionalibus, which we have. He was afterward called 

ad ſlatumSgradum Servients ad 22 was Steward of the Court of 

the Marſhalſey of the Kings houſhold, and for his worthineſs was made by 

Kings Serjeant King H. 6, his Serjeant, and rode Juſtice of Aſſiſe the Northern Circuit, 

4 r which places he held under King E. 4. until he in the ſixth year of his 

16. Mich. 34 Reign conſtituted him one of the Judges of the Court of Common Pleas, 

#.1.jo.34. and then rode Northampton-ſhire Circuit. The ſame King in the 

2 | 15, year of his Reign, with the Prince, and other Nobles and Gentle- 
Plcas men of ancient bloud, honoured him with Knighthood of the Bath. 

oy _ JE le compiled this Book when he was judge, after the fourteenth year 

Knight of che of the Reign of King E.. but the certain time we cannot yet attain unto, 

Bath, 45 E. 4. but (as we conceive ), it was not long before his death, becauſe it wanted 


bats _ his laſt hand, for that Tenant by Elegit, Statute Merchant, & Staple, were 


Book. in the table of the firſt printed Book, and yet he never wrote of them. 
8 Our Author in compoſing this Work had great furtherance, in that 
Lin. he flouriſhed in the the time of many famous and expert Sages of theLaw. 


Seck. 692. 129+ 4 Sir Richard Newton,b Sir John * c Sir Robert Danby,d Sir Thomas 
8 Brian, Sir Pierce Ardern, f Sir Richard Choke, Malter Moyle, William 
df bis Contem- Paſtor, i Robert Danvers,k William Aſcough, and other Juſtices of the 
_ Court of Common Pleas : And of the Kings Bench, / Sir John June, 
27 H.6, m Sir John Hody,n Sir obs Forteſcue, o Sir Fohn Mart ham, p Sir Thoma 
b Hedied Billing, and other excellent men flouriſhed in his time. 
8 245 | And of worldly bleſſings I account it not the leaſt, that in the begin- 
d Died 16 4.7, ning of my ſtudy of the Laws of this Realm, the Courts of Juſtice, both 
ted . of Equity and of Law, were furniſhed with men of excellent Judgment, 
— Gravity, and Wiſdome; As in the Chancery, Sir Nicholas Bacon, and 
e Surviredhim after him Sir Thomas Bromley. In the Exchequer Chamber, the Lord 
b Died 22 + 6 Burg hley, Lord high Treaſurer of England, and Sir / alten Milumay, Chan- 
7 Survive our cellor of the Exchequer, In the Kings Bench, Sir Chriflopher Wray, and 
Author. after him Sir Johns Popham. In the Common Pleas, Sir James Dyer, and 
* 33 5 after him Sir Edmund Anderſon. In the Court of Exchequer, Sir Edward 
u Died 20 4.6 Saunders, after him Sir John Fefferey, and after him Sir Roger Manwood, 
" xemoved men ſamous(amongſt many others) in their ſeveral places, and flouriſhed, 
» Removed and were all honoured and preferred by that thrice noble and vertuous 
8 E.4. Queen Elizabeth of ever bleſſed memory.Of theſe reverend Judges, and 
Died 21 E., others their Aſſociates', I muſt ingeniouſly confeſs, that in her Reign I 
learned many things, which in theſe Inſtitutes I have publiſhed: And of 
this Queen I may ſay, that as the Roſe is the queen of flowers, and ſmel- 
leth more ſweetly when it is pluckt from the branch: So I may ſay and 
Queen Elixa- Juſtifie, that ſhe by juſt fdeſert was the Queen of Queens, and of Kings 
 bith, alſo, for Religion, Piety, Magnanimity, and Juſtice ; who now by re- 
membrance thereof, ſince Almighty God gathered her to himſelf, is of 
greater honour and renown, then when ſhe was living in this world. You 
cannot queſtion what Roſe I mean; for take the Red or the White, ſhe 
was, not only by Royal deſcent, and inherent Birthright, but by Roſial 
beauty alſo, heir to both. | 


And 


be Preface. | 
And though we wiſh by our labours (which are but Cunabula Legithe 
cradles of the Law) Delight and Profit to all the Students of the Law, in 
their beginning of their ſtudy, (to whom the firſt part of the Inſtitutes is 
intended) yet principally to my loving friends, the Students of the ho- , 
nourable and worthy Societies of the Inner Eemple, and Cliffords Inne, — 
and of Lions Inne alſo, where I was ſometime Reader. And yet of them Lions lone. 
more particularly to ſuch as have been of that famous Univerſity of Com- 


bridge, Alma mea mater. And ro my much honoured and beloved Allies 


and Friends of the Counties of Norfo/&, my dear and native Country 3 

and to Suffolk, where I paſſed my middle age; and of Bnckinghamſbire, 

where in my old age I live. In which Counties, we out of former Colle- 

ctions compiled theſe Inſtitutes. But now retura we again to our Author, 1 
He married with Johan one of the daughters and coheirs of William "we 


Burley of Broomſcroft Caſtel in the County of Jalop, a Gentleman of 


ancient deſcent, and bare the Arms of his Family, Argent, a Feſs Chec- 
kie Or and Azure, upon a Lion Rampant Sable, armed Gules. And by 
her had three ſons, Sir Villam, Richard the Lawyer, and Thomas. His Iſſue. 

In his life time, he, as a loving Father and a wiſe man, provided mat- The eſtabliſh- 
ches for theſe three ſons, in vertuous and ancient Families, that is to ſay, ment, of his po- 
for his Son Sir William, Elen Daughter and Coheir Thomas Welſh E- 22 
quire, who by her had iſſue Johan his only child, married to Sir oh three ſons, wich 
Aſton of Tixall, Knight: And for the ſecond wife of Sir Milliam, Mary Vertue and 
the Daughter of William Whittington Eſquire, whoſe poſterity in wor- 200d loud. 
ceſterſhire, flouriſh to this day. For Richard Litileton his ſecond Son, to 
whom he gave good poſſeſſions of inheritance, Alice Daughter and heir 
of William Winsburyof Pilleton-Hall in the County of Stafford, Eſquire, ;. gave poſleſ: 
whoſe poſterity proſper in Staffordſhire to this day. And for Thomas his fions of ipheri- 
third Son, to whom he gave good poſſeſſions of inheritance, AnneDaug h- unc to his 


. . . . . Sons, 
ter and heir of John Botreaux Eſquire, whoſe poſterity in Shropſhire co- fh their — 


tinue proſperouſly to this day. Thus advanced he his poſterity , and adrancement- 


his poſterity by imitation of his Vertues, have honoured him. 
He made his laſt Will and Teſtament the 22. day of Auguſt, in the 21. His laſt wil. 
year of the Reign of King Edward the fourth, whereof he made his three | 
Sons, a Parſon, a Vicar, & a ſervant of his, Executors;8 conſtituted Super- 1, — 
viſor thereof his true & faithful Friend ohn Alcock Doctor of Law, of the 
famous Univerſity of Cambridge, then Biſhop of Worceſter, a man of ſin- 
gular Piety, Devotion, Chaſtity, Temperance, and holineſs of life, who 
amongſt other of his pious and Charitable works, founded Jeſus Colledge 
in Cambridge; a tit and a faſt Friend to out honourable & vertuous Judge. , e 
He left this life in his great and goed age, on the 23. day of the moneth nis — 
of Auguſt. in te laid 21. year of the Reign of King Edward the fourth: 
For it is obſerved for a ſpecial blefling of Almighty God, that few ornne 
of that profeſſion die Iuteſtatas & improles, without Will, and without 
Child; which laſt will was proved the 8. of November following, in the 
Prerogative Court of Cantebury, for that he had Bosa notabilia in divers 
Dioceſſes. But yet or Author liveth ſtill a ore omnium juris prudentium. , "I 


Littleton is named in 1 H.7.and in 21 H. 7. Some do hold, that it is no 21 4.1 fol.32.h, 
| error 


The Preface. 


error either in the Reporter or Printer; but that it was Richard the ſon 
of our Author, who in thoſe days profeſſed the Law, and had read upon 

. 2. cap. 11. the Statute of MV. 2. quia multi per malitiam,and * unto whom his Father 

ce [43298 dedicated his Book; And this Richard died at Pilleton Hall in Stafford- 

749- . 
| ſhire in 9 H.8. 

His Sepulchre, The body of our Author is honourably interred in the Cathedral 
Church of Worceſter , under a fair Tomb of Marble, with hisStatue or 
portraiture upon it, together with his onw match , and the matches of 

' ſome of his Anceſtors, and with a memorial of his principal titles, and out 
of the mouth of his ſtatue proceedeth this prayer, Fili Dei miſerere mei, 
which he himſelf cauſed to be made and finiſhed in his life time, and re- 
maineth to this day. His wife Fohan,Lady Littleton, ſurvived him, and left 
a great inheritance of her Father, and Ellen her Mother, daughter and 
heir of 70hn Grendon Eſquire, and other her Anceſtors, to Sir W:1/iam 

| Littleton her fon. 

— tn This Work was not publiſhed in print, either by our Author himſelf, or 

Publiſhed. Richard his ſon, or any other, untill after the deceaſes both of our Author 
and of Richard his fon, For findit not cited in any Book or Report, be- 

F. N. B. ala. fore Sir Anthony Fit Sherbert cited him in his NaturaBreviumzwho pub- 
liſhed that Book of his Matura Brevium in 26 HS. Which Work of our 
Author, in reſpect of the excellency thereof, by all probability ſnould 
have been cited in the Reports of the Reigns of E. 5. R. 3. H. 7. or H. 8. 
or by S. Fermyn in his Book of the Doctor and Student, which he pub- 
liſhed in the three and twentieth year of H. S. if in thoſe days our Authors 

Not a, Book had been printed. And yet you ſhall obſerve, That time doth 

when this Ver give greater authority to Works and — ys are of great and 

Work vs fie Profound learing, then at the firſt they had. The firſt impreſſion that 

imprinted. I find of our Authors Book was at Roan in France by Villiam de Tailier 
(for that it was written in French) Ad inſtantiam Richards Pinſon, at the 
inſtance of Richard Pinſon the Printer ol King HS. before the ſaid Book of 
NaturaBrevium was publiſhed;and therefore upon theſe and other thing 
that we have ſeen, we are of opinion, that it was firſt printed about the 
four and twentieth year of the Reign of King H. 8. ſince which time he had 

been commonly cited, and( as he deſerves)more and more highly eſteemed. 

His Pirue He that is deſirous to ſee his Picture, may in theChurches of Frankley 

and Hales Owen, ſee the grave and reverend countenance of our Author, 
the our, ward man, but he hath left this Book, as a figure of that higher 

The Ggure of and nob'er part, that is, of the excellent and rare endowments of his 

his Mind. mind, eſpecially in the profound knowledge of the fundamentall Laws of 

this Realm. He that diligently reads this his excellent Work , ſhall be- 
hold the child and figure of his mind, which the more often he beholds in 
the viſial line, and well obſerves him, the more ſhall he juſtly admire the 
judgment of our Author , and increaſe his own, This only is deſired , 
that he had written of oth er parts of Law, and ſpecially of the rules of 
good pleading ( the heart-ſtring of the Common Law ) wherein he excel- 
led: for of him might the ſaying of our Engliſh Poet be verified, 

Chaucer Thereto he could indite and maken athing, 
| There was no Wight could pinch at hu writing. So 


The P refaee. 


80 far from exception, as none could pinch at it. This skill of good Gn pleading: 
pleading, he highly in this Work commended to his Son, and under his 
name to all other Students Sons of his Law. He was learned alſo in that 
Art, which is ſo neceſſary to a compleat Lawyer, I mean of Logick,as you Logick. 
ſhall perceive by reading of theſe Inſtitutes, wherein are obſerved his 
Syllogiſms, Inductions, and other Arguments; and his Definitions, De- 
ſcriptions, Diviſions, Etymologies, Derivations, Significations, and the 
like. Certain it is, that when a great learned man (who is long in ma- 
king) dieth, much learning dieth with him. 

That which we have formerly written, that this Book is the ornament The commes- 
of the Common Law, and the moſt perfect and abſolute Work that ever dation of his 
was written in any humane Science; and in another place, that which 2.6, 
I affirmed and took upon me to maintain againſt all oppoſites, whatſo- 257. 19 L 10. 
ever, that it is a work of as abſolute perfection in its kind, and as free 
from error, as any Book that I have known tobe written of any humane 
learning, ſhall to the diligent and obſerving Reader of theſe Inſtitutes 
be made manifeſt, and we by them (which is but a Commentary upon 
him) be deemed to have fully ſatisfied that, which we in former times 
have ſoconfidently affirmed and aſſumed. His greateſt commendation, 
becauſe it is of greateſt profit to us, is, that by this excellent Work, 
which he had ſtudiouſly learned of others, he faithfully taught all the 
Profeſſors of the Law inſucceeding Ages. The victory is not great to o- 
verthrow his oppoſites, for there never was any learned man in the Law, 
that underſtood our Author, but concurted with me in his commenda- 
tion: Habet enim juſtam venerationemquicquid exrellit;For whatſoever ci 


excelleth hath juſt honour due to it. Such as in words have endeavoured 


to offer him diſgrace,never underſtood him, and therefore we leave them 
in their ignorance, and wiſh that by theſe our Labours they may know 
the truth and be converted, But herein we will proceed no further: For, 
Stultum eſt abſurdas opiniones accuratins refellere, It is meer folly to 47%. 
confute abſurd Opinions with too much curioſity: 

And albeit our Author in his three Books cites not many Authorities, 
yet he holdeth no opinion in any of them, but is proved and approved 


by theſe two faithful witneſſes in matter of Law, Authority and Reaſon. 


Certain itis, when he raiſeth any queſtion, and ſheweth the Reaſon on 
both ſides, the latter opinion is his own and is conſonant to Law. We Nase. 
have known many of his Caſes drawnin queſtion, but never could find 
any judgment given againſt any of them , which we cannot affirm of 
any other Book or Edition of our Law. In the reign of our late Sove- ... : 
c | : x Mich. 3 Jac. 
reign Lord King James of famous and ever bleſſed memory, it came in in Comm 
queſtion upon a demurrer in Law, whether the releaſe to one treſpaſſer Banc. inter 
ſhould be available or no to his companion. Sir Henry Hobart that honou- e & Laon. 
rable Judge,and great Sage of the Law, and thoſe reverend and learned 
Judges, Warburion, Wineh and Nichols, his companions gave judg- 
ment according to the opinion of our Author, and openly ſaid , That 
they owed ſo great a reverence to Littleton, as they would not have 
his Caſe diſputed or queſtioned and the like you may find in this part of 
. ' ths 
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the Inſtitutes. Thus much (though not ſo much as his due) have we 
ſpoken of him; both to ſet out his Liſe, becauſe he is our Author, and for 
the imitation of him by others of our Profeſſion. . 

We have in theſe Inſtitutes endeavoured to open the true ſenſe of e- 
very of his particular Caſes, and the extent of every of the ſame, either in 
expreſs words, or by implication, and where any of them are altered by 
any latter Act of Parliament to obſerve the ſame, and wherein the altera- 
tion conſiſteth: certain it is, that there is never a period, nor (for the moſt 
part) a word, nor an &c. but affordeth excellent matter of learning. But 
the Module of a Preſace cannot expreſs the obſervations that are made 
in this Work, of the deep Judgment and notable Invention of our Au- 
thor. We have by compariſon of the late and modern Impreſſions with 
the original print, vindicated our Author from two injuries; Firſt, from 
divers corruptions in the late and modern prints, and reſtored our Author 
to his own : Secondly, from all additions and ericroachments upon him, 
that nothiog might appear in his Work but his own. 

Our hope is, that the young Student, who heretofore meeting at the 
firſt and wraſtling with as difficult terms and matter, as in many years af. 
ter,was at the firſt diſcouraged as many have been, may by reading theſe 
Inſtitutes,have the difficulty and darkneſs both of the Matter, and of the 
Terms and Words of Art in the beginning of his ſtudy facilitated and 
explained unto him, to the end he may proceed in his ſtudy chearfully and 
with delight ; and therefore I have termed them Inſtitutes, becauſe my 
deſire is,they ſhould inſtitute and inſtruct the ſtudious, and guide him in a 
ready way to the knowledge of the National Laws of England. 

This part we have (and not without Preſident) publiſhed in Engliſh, 
for that they are an introduction to the knowledge of the National Laws 
of the Realm; a Work neceſſary, and yet heretofore not undertaken by 
any, albeit in all other Profeſſions there are the like, We have left our Au- 
thor to ſpeak his own language, and have tranſlated him into Engliſh to 
the end,that any of the Nobility or Gentry of this Realm,or of any other 
eſtate or profeſſion whatſoever, that will be pleaſed to read him and theſe 
Inſtitutes, may underſtand the language, wherein they are written, 

I cannot conjecture that the general conimunieating of theſe Laws ia 
the Engliſh tongue can work any inconvenience, but introduce great pro- 
fit, ſeeing that Ignorantia Furw non excuſat,Ignorance of the Law excu- 
ſeth not. And herein I am juſtified by the wiſdom of a Parliament; the 
words whereof be, That the Laws and Cuſtoms of this Realm the rather 
ſhould be reaſonably perceived and known, and better underſtood by the 
Tongue uſed in this Realm, and by ſo much every man might the better 
govern himſelf without offending of the Law, and the better keep, ſave 

aud defend his heritage and poſſeſſions. And in divers Regions aud Coun- 
tries, where the King, the Nobles,and other of the ſaid Realm have been, 
good governance and full right is done to every man, becauſe that the 
Laws and Cuſtoms be learned and uſed inthe —_— the Country: as 
more at large by the ſaid Act, and the purview thereof may appear: E-. 
neminem oportet eſſe ſapientiorem Legibus, No man ought to be wiſer 
than the Law. And 


T be Preface. 


And true it is that ourBooks of Reports and Statutes,in ancient times 
were written in ſuch French as in thoſe times was commonly ſpoken 
and written by the French themſelves. But this kind of French that our 
Author hath uſed, is moſt commonly written and read, and very rare- 
ly fpoken,and therefore cannot be either pure, or well pronounced. Vet 
the change thereof (having been ſo long cuſtomed) ſhould be without 
any. profit, but not wit hout great danger and difficulty: for ſo many an- 
cient Terms and words drawn from that legal French are grown to be 
 wocabula artis, Vocables of Art, ſo apt and ſignificant to expreſs the 
true ſenſe of the Laws, and are ſo woven in the Laws themſelves, as it is 
in a manner impoſſible to change them, neither ought legal terms to be 


Our Authors 
kinde of French. 


36 E. 3. ubi 


changed. ſupr. 


In School Divinity, and amongſt the Gloſſographers and Interpre- 
ters of the Civil and Canon Laws, in Logick, and in other liberal Scien- 
ces, you ſhall meet with a whole Army of words, which cannot defend 
themſelves in Bello Crammaticauli, in the Grammatical War, and yet 
are more ſignificant, compendious, and effectual to expreſs the true 
ſenſe of the matter, then if they were expreſſed in pure Latine. 


This Work we have called The firſt part of the Inſtitutes, for two Wherefore called the 


cauſes:Firſt, for that our Author is the firſt Book that our Student ta- frſt pare. 


keth in hand. Secondly, for that there are ſome other parts of Inſtitutes 
not yet publiſhed, (v.) The ſecond part being a Commentary upon 
the Statute of Magna Charta, Weſtm. I. and other old Statutes. The third 


Part treateth of Criminal cauſes and Pleas of the Crown: which three 


parts we have by the goodneſs of Almighty God, already finiſhed, The 
fourth Part we have purpoſed to be of the Juriſdiction of Courts; bur 
hereof we have onely collected ſome materials towards the raiſing of 
ſo great and honourable a Building. We have by the goodneſs and aſſi- 
ſtance of Almighty God brought this twelfth Work to an end: in the 
eleven Books of our Reports we have related the opinions and judg- 
ments of others; but herein we have ſet down our own. 
Before I entred into any of theſe Parts of ourInſtitutes, I acknowledg- 
ing mine own weakneſs and want of judgment to undertake ſo great 
Works, directed my humble ſuit and Prayer to the Author of all Good- 


neſs and Wiſdom, out of the Book of Wiſdom; Pater & Deus miſericor- es 


diæ, da mihi ſedium tuarum aſſiſtricem ſapientiam, mitte cam de (ælis 
ſanctis tuis & a ſede magnitudinis tuæ, ut mecum fit & mecum laboret, 
ut ſciam quid acceptum ſit apud te; Oh Father and God of mercy, give 
me wiſdom, the Aſſiſtant of thy ſeats; Oh, ſend her out of thy holy 
Heavens, and from the ſeat of thy Greatneſs, that ſne may be preſent 
with me, and labour with me, that I may know what is pleaſing unto 
thee. Amen, 

Our Author hath divided his whole Work into three Books: In his 
firſt he hath divided Eſtates in Lands and Tenements, in this manner ; 


For Res per di viſtonem melins aperiuntur. Brafton. 


A 


Regula. 
Incivile eſt, 
parte una per- 
ſpecta, tota re 
non cognita, 
de ea judicare. 


A Figure of the diviſion of Poſſeſpons. 


n Fee ſimple. 
Inheritance Fee 11 1 General. 
. T pecial. 
8 1 Tenant in tail afteri poſſh 
2 bility of iſſue extiuct. 
| . Tenant by the Curteſie. 
=} Fe | 1. By the Com. 
j 8 S 1 Tor term of lij 1 mon Law. 
Q S | o of the Tenant. ? 2. P the Cu- 
BB SE MLS g ome. 
- = => Tenant in] 2, Ad oftium 
SSI Dower, | Eccleſiæ. 
Wi? |& 14. Ex aſſenſu 
Eſtates? > 8 | patris. 
Q For term of life of 5, De la pluis 
1 another. | Beale,” 
; Tenant for years, or half a 
nder the ſtate of freehold? year Sc. Expreſſed. 
| Tenant at will \ Implyed. 
Zy Cuftome, theſe may be ſo di vi ded, as Eſtates have been by 
| the Common Law. 


Our Author dealt only with theEſtates and terms abovefaid;Some« 
what We ſhall ſpeak of Eſtates by force of certain Statutes, as of Sta- 
tute Merchant,Statute Staple,and Elegit, (whereof our Author inten- 
ded to have written)and likewiſe to Executors to whom lands are de- 
viſed for payment of debts, and the like. 

I ſhall deſire, that the learned Reader will not conceive any opinion 
againſt any part of this painſul and large Volume, until he ſhall have 
adviſedly read over the whole, and diligently ſearched out, and well 
conſidered of the ſeveral Authorities, Proofs,and Reaſons which we 
have cited and ſet down for warrant and confirmation of our opinions 
throughout this whole Work. 

Mine advice to the Student is , That before he read any part of our 
Commentaries upon any Section, that firſt he read again and again our 
Author himſelf in that Section, and do his beſt endeavours,firſt of him- 
ſelf, and then by conference with others, (which is the life of Study) to 
underſtand it, and then to read our Commentary thereupon, and no 
more at any one time then he is able with a delight to bear away, and 
after to meditate thereon, which is the life of reading. But of this Argu- 
ment we have for the better direction of our Student in his Study, ſpo- 
ken in our Epiſtle to our Firſt Book of Reports. 

And albeit the Reader ſhall not at any one day (do what he can) 
reach to the meaning of our Author, or of our Commentaries, yet let 
him no way diſcourage himſelf, but proceed; for one ſome other day, 
in ſome other place, that doubt will be cleared. Our labours herein are 
drawn out to this great Volume,for that our Author is twice repeated, 
ence in French,and again in Engliſh. | 
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THE 


Firſt Part 


O'F TRE 


INSTITUTES 


OF THE 
LAWS of ENGLAND: 
Chap. J. _ Fee ſimple. Set. 1. 
4 Enant en kee 'Enant en F ce ** Enant. In Vide Sect. s; 
ſimple eff ce⸗ - ſimple is he Lacin.Tenews, 
lup que ad which hath verb Teneo, and hath 


terres ou tenements a Lands or Tenements to in the Law five ſigniũca⸗ 


tener a luy c a ſes heirs hold to him and his heirs tions. 1. Jt flgnifles the 


a touts jours. Et eſt for ever. And it is called — 9 


appel en Latin, Feodum in Latin, Feodum ſim. Pracipe of land, pleads; 


ſimplex , quia feodum plex, for Fevdum is the Bunch as to lar. hai 


idem eſt quod hæreditas, ſame that Inheritance is, he hath not ſriſin of the 


. . . 1. d - 
& ſimplex idem eſt quod and Simplex is as much Fre — — —— — 


legitimum vel purum, & to ſay, as lawful or pure, — —— 


ſic feodum ſimplex i- And fo Feodum fimplex this place : and therefor 
dem eſt quod hæredi- ſignifies a lawful or pure nleig h; which hach lands 
tas legitima, vel hzre- Inheritance. For if a man t hold to him and his 
ditas pura. Car ſi home would purchaſe lands or heirs. 2. It fignifleth the 
voile purchaſer terres Tenements in Fee ſim- Sprreb oz the and te- 
ou Tenements en Fee ple, it behoveth him to nements ben holden, and 


ſimple; il covient de a- have theſe words in his in this ſenſe it is ſaid in 


ver ceur parolr en fon purchaſe, To have and Em de te pat noir. 


purchaſe, A aver d te- to hold ro him and to vie, c. And in this ſigni⸗ 


ner a luy d a ſes heires: his Heirs; for theſe fcation he is calted 2 tr. 


> „ becauſe all 
Car ceux parolr ( ſes words (his Heirs) make He fans ond tenements 


heires) font leſtate den⸗ the eſtate of the Inhe- in England in the hands of f 


3 H. 7. 1 2. 18 Ed. 3.3 5 
3.65,66.44 E. 3.5 
2.9. 


ſubjects ; are holden me⸗ 


beritance. Car ſi home ritance. For 4 a man diateiy o: ummediately 
| A of 


r 


Lib. I. Cap. I. Of Fee ſimple. Sed 1. 

feng re purchale ters per purchaſe andby cheſs 

__ oo OT. ans Ceux parolx, A aver & words, Io have and to 
ir. des Iuſtic. c. 1. ſect.3. „Allodium, C 8, 5 . 

22 4 — —— land — hor tener a luy a touts hold to him for ever; 

cap.28. holden, unleſs you will take jours: ou per tiels pa⸗ or by theſe words, To 


Pen eaken in chebok [01S , A aver & tener a have and to hold to 

of Domeſday:and tenants in [yp & a (es aſſignes a him and his Aſſigns 

Fee imple are ehere he is touts jours: en teur for ever: in theſe two 
arii N g 

called a Tenant, becauſe he deux Caſes il ny ad e⸗ caſes he hath but an 

holderh of ſome ſuperioz lord ęſtate loꝛſque pur terme eſtate for term of life, 


| 2.cap: 5. \ ice. d there⸗ : 
A r lb . Re oo Bing in this tenſe. De bie, pur ceo que il for that there lack 


in Alton Woods caſe. cannot boy _ —— fault ceux patols — theſe 5 e 8 = 
bers  peaie? heirs) les queur Parole Heirs) which words 

N i | 

Jenn eg ff treo do. fantſolemetit font le⸗ only make an Eſtate 


minium, cujus nullus Author ſtate denheritance en of Inheritance in 


ract. lib. 1. cap. 8. f | B | 
Bract. lib. 1. cap. s = apts 159 ey — —— touts feoffments c all Feoffments and 


ipſe ſub nullo, niſi tantum ſub Gyants. Grants. 

Deo. Che Poſſeſſions of the : 

King are called Sacra Patrimonja, and Dominica Coronæ regis. But though a ſubject hath not 
pꝛoperiy Directum, yet hath he Utile Dominium. Def theſe Tenants our Authoꝛ ſpeaketh in his 
ſecond book, Alſo Tenere ſignifieth perfozmance, as in the wzit of Covenant, Quod tenet con- 
yentionem,that is, That he hold oz perfoun his covenant. Ind likewiſe it ſignifleth to be 
bound, as it is ſaid in every common Obligation, teneri & firmiter obligari. Laſtly, It ſigni⸗ 
lieth to deem oz judge, as in 38 E. 3. c. 4. It ſhall be holden fo: none (that is) judged 02 deemed 
foz none, and ſo we cotttmoniy ſay, it is holden in our books. And theſe ſeveral ſignifleations 
do p2operly belong to our Tenant in Fee imple. Foz he hath the eſtate of the land, he holdeth 
the land of ſome luperio; Lozd, and is to perfozm the ſervices due, and thereunto he is boun⸗ 
den by dem and judgment of Law, Of the ſeveral eſtates of Land our Juthoz treateth in 
his firſt book, and beginneth with Fee imple, becauſe all other eſtates and intereſts are deri⸗ 

A 3 ved out of the ſame. 
Br it. fo. 8 3.207, 208. leta 


lib. g. ca. p. & lib. z. cap. s. q Fee ſample. Fee cometh of the French Fief, (i) prædium beneficiarium, and legally 
Bract. li. 4. 263. ſigniffeth Inheritance, as our #utho: himſelf hereafter expoundeth it. Ind (imple is added, 
Domeſday. Mir. des Juſt. fo that it is deſcondibie to his heirs generally, that is, ſimply, without reſtraint to the heirs 
ca. a. ſect. 5. 17. Prack. la. of his body, oz the like. Feodumeſt quod quis tenet ex quacunque cauſa, ſive ſit tenementum, ſive 
1 & redditus, ec. In Domeſday it is called Feudum. (a) Of Fee ſimple, it is commonly holden that 
lib. 2 rb there be thzee kinds, viz. Fee ſimple abſolute, Fee ſimple conditional, and Fee fimple quali⸗ 
(a)BraR.f.263.% 207.Pl. fled, og a baſe fee. But the moze genuine and apt diviſton were to divide fee, that is. Inheri⸗ 
5 Walſ. _ 7 py _ — _—_ — — - abſolute, — and * 2 = = — be 
46.8H4.15. 18 H.8.3:d. word p2operiy excludeth both conditions and limitations, that defeat oz abꝛi 
27 Aff. 33. 18 Aſſ. g. kee. Yereby it appeareth that Fee in our legal underftanding dgnitteth, that the land belongs 
5 Ed, 15. 10 3-23: to ng and our heirs, inrefpect wherof the owneris ſaid to be ſeized in fee, and in this ſenſe 
70 Ez. Account fs. the Ring is ſaidto be ſeized in kee. (d) Jt is alſo taken, as it is holden of another by ſervice, 
22 Ra. Piſc. go. 12 Ed.q; and that belongeth only to the Subject; Item dicitur ſeodum allo modo <jus qui alium feoffat, & 
3.15 . 4. 5. Dy. x El. 25a, ꝗdꝰ quis tenet ab alio, ut fi fir qui dicat, talis tener de me tot feoda per ſervicium miſitare. Ind Fleta 
253-12 H.8.8.4 H.7.2. faith, Poterit unus tenere in feodoquoad ſervitia, ſicut dominus capitalis,8 non in Dominicb, alius in 
whe! deen gra, — & —— non in ſervitio, ſicut libere tenens alicujus. * c) And — a —_— 
- ** im a Deigniozy, and diftrein and avow foz the ſervice, the Tenant may plead, Chat the Te= 
* . nancy is extra feodum,&c. of him (that is) out of the Seigniozy, oz not holden of him that 
vide Sect. . claimeth it, but he cannot plead extra feodum, cc. unleſs he take the Tenanty, that is, the ſtate 
(b)BraR.1.g. f. 263. Flet. Of the Land upon him. Ol Fee in the firſt ſenſe our Juthoꝛz treateth in this firſt book; and as 
I. 5. c. 5. Brit. fo. 205, 20). 3 7 taken in the ſecond ſenſe, in his ſecond bok: and of the third you ſhall read in our Juthoz 
e . 


ph 9 3 —＋ 13643, 644,43. and plentifully in our boks quoted in the Margent. 


3 Aar Hl. Terres on Tenements. pere is to be obſerved , That a man habe a Fee 
20. 2 H. 6. 1. ; ſimple in thꝛee kinds of hereditaments, viz; Real, Perſonal, and Mixt : Real, as lands 
Rot pat. 13 E. r. and Tenements, whereof onr Authoz here ſpeaketh. Perſonal , as King Edward the firſt 
in the thirteenth year of his Reign, Conceſſit Edmundo fratri ſuo chariſſimo, quod ipſe & 
hzredes ſui habeant ad requifitionem ſuam in Cancellaria noſtra & hæredum noftrorum Tuſti- 
Clarios 


Lib. J. Of Fee ſimple. Seck. 1. 8 
ciarios ad placita foreſtarum quas idem Frater noſter habet ex dono domini Regis Henrici patrĩs noſtri 

ſecund um aſſiſſ', foreſtæ, tenend', &c. In this caſe the Gzante and his heirs had a perſonal 

Inheritance in making of a requeſt to have letters patents of commiſſion to have Juſtices 

aſſigned to him to hear and determine of the pleas of the Fozreft,and concerneth neither lands 
oztenements. Ind ſo it is if an Innuity be granted to a man and his heirs : Jt is a fee fim= 

ple perſonal, ſic de ſimilibus. Ind laſtly, hereditaments mixt both of the realty and perſonalty. 

As the Abbot of Whitby in the County of York, having a Foꝛreſt of the gift of William of 

Percy, founder of that Abby, and by the charters of King John, andof other his pzogenitozs. : 
King Henry the third did grant Abbati & conventui de Whitbye quod ipſi & eorum ſucceſſores in Ro. Pat. an. 47 f.. 
perpetuum habeant viridarios ſuos proprios de libertate ſua de Whitbye eligend' de cetero in pleno Lin. Pickering. 3 E:z, 
comitatu Eborum prout tnoris eſt ad reſponſiones & preſentationes, faciend' de tranſgreſſionibus quas No. 42. 

amodo fieri contingit de venatione infra metas foreſtæ ſuæ de Whitbye quam habent ex donatione 

Wil. de Percey & Alani de Percey, filii ejus, & redditione & conceſſione dom Johannis quondam regis 

Angliæ patri noſtri, & confirmatione noſtra coram Juſticiariis noſtris itinerantibus ad placita foreſtæ 

in part ibus illls & non alibi ſicut viridarii foreſtæ noſtræ hujuſmodi reſponſiones & preſentat' facere 

debent, & conſueverunt. Et fi contingat aliquos forinſiquos qui non ſunt de libertate pred Abbatis 

& conventus tranſgreſſionem facere de venatione intra metas foreſtæ pred? quos predicti viridaril at- 

tachiare non poſſunt. Volumns & concedimus pro nobis & heredꝰ noſtris quod hujuſmodi tranſgreſſores 

per juſticiarios foreſtæ noſtræ ultra Trentam attachientur ad preſentationem viridariorum predict ad 

reſpondendum inde quoram Juſticiariis noſtris itener antibus ad placita foreſtæ noſtræ in partibus illis 

cum ibid. ad placitandum venerint prout ſecundum aſſiſam & conſuetud? foreſtæ noſtræ fuer faciend'. 

which Chapter was pleaded upon the claim made by the Abbot of Whitby, befoze Willoughby, 

Hungerford, and Hanbury, Juſtices in Eire in the Fozreſt of Pickering, which Eire began Anno 

8 E. 3. Ind theſe befoze them were allowed. And when the Ring createth an Earl of ſuch a 

county, oz other place, to hold that dignity to him and his heirs : This dignity is perſonal, 

and alſo concerneth lands and tenements. But of this matter moze ſhall be ſaid in the next 

Chapter, Sect. 14, & 15. ; ; 

q Er eſt appel en Latine feodum ſimplex, quia feodum idem eſt, quod —— 
hereditas. nm Littleton Himſelf teacheth the ſignilication of feodum, accezding to that For interpretation of 
which hath been ſaid, which only is to be applied to fee ſimple pure and abſolute. And this and words and Etymologies, 
all his other Interpꝛetations of wozdsandEtymologies thzoughout all his thzee boks(wherein Vid.Se&. 9, 18, 95, 116, 
the ſtudious Beader will obſerve many) are perſpicuous, and ever per not iora & nunquam ig- 1 . 1 
notum per ignotius, and are moſt neceſſary, foz ignoratis terminis ignoratur & ars. —— 4 — 

¶ Simplex idem eſt quod legitimum vel purum, yereof he treateth only 336,892,645. 689.733. 
in this place. And Littleton ſaith well, that Simplex idem eſt quod purum. Simplex enim dici- 1 — 
tur quia fine plicis, & purum dicitur, quod eſt merum & ſolum fine additione. Simplex donatio & — — 

pura eſt ubi nulla addita eſt conditio five modus, ſimplex enim datur quod nullo additamento da- Brac lib. 2. ca. 5, &c. 
tur. Britt. ca. 34. 
¶ Hevreditas legitima vel hæreditas pura. nd therefore it is well ſaid, Fleta,lib.3.ca.2, 
Quod donationum alia ſimplex & pura, quæ nullo jure civili vel naturali cogente, nullo precedente me- 
tu vel interveniente ex mera gratuitaque libertate donantis procedit, & ubi nullo caſu velit donator 
ad fe reverti quod dedit, alia ſub modo conditione vel ob cauſam, in quibus caſibus non proprie fir 
donatio, cum donator id ade reverti velit, ſed quædam potius feodalis dimiſſio alia abſoluta & larga, 
alia ſtricta & coarctata, ſicut certis heredibus quibuſdam A ſucceſſoribus excluſis, &c. And theretoꝛe 
ſeing Fe ſimple is hereditas legitima vel pura, it plainly confirmeth that the diviſton of fee is 
dy his autho:ity rather to be divided as is afozeſaid, than fee ſimple. Ind he ſaith well in the 
diſjunctive, legitima vel pura,foz every fee ſimple is not Legitimum. Foz a difſeiſo2, abatoꝛ, intruder, 
ufurper;#c- have a fee ſimple, but it is not a lawful fer. So as every man that hath a fe ſimple, 
Hath it either by right oꝛ by wzong. Jef by right, then he hath it either by purchaſe oz diſcent. 
Af by wꝛong, then either by diſſeiſin, intruſion, abatement, uſurpation,#c. In this chapter he 
treateth only of a lawful fee ſimple, and divideth the ſame as is afozeſaid, 


J Car fe home PUYC haſ, e. Perſons capable of purchaſe are of two ſoꝛts, perſons na⸗ 
tural created of God, as I. S. I N. &c. and perſons incoꝛpoꝛate oz politick created by the policy 
of man, (and therefoze they are called bodies politick, and thoſe be ot two ſozts, viz. either 
ſole oz aggregate of many: again aggregate of man, either of all perſons capable, oz of one 
perſon capable, and the reſt incapable oz dead in law, as in the chapter of Diſcontinuance, vide Se& 57; 
Sed 57. ſhall be ſhewed. Some men have capacity to purchaſe, but not ability to hold. Some Who have ability to 
capacity to purchaſe, and ability to hold oz not to hold at the election of them oz others Dome grant. 
capacity to take and to hold. Some neither capacity to take noꝛ to hold. And ſome ſpecially — capable to pur- 
diſabled to take ſome particular thing. | — 

If an alien Chꝛiſtian oꝛ Jnfidel purchaſe * hereditaments to — 11 H.4.20, & 26.7 E.4. 

2 any 25. 


Lib. J. Cap. I. Of Fee ſimple. SeF 1. 


and his heirs, albeit he can haye no heirs, vet he is of capacity to take a fe ſimple, but not to 

hold. Foz upon an office found, the King ſhall have it by his Pꝛerogative, of mhomſoe ver the 

land is holden. Ind ſo it is if the Alien doth purchaſe land and die, the law doth caſt the free= 

hold and inheritance upon the Ring. If an alien purchaſe any eſtate of freehold in houſes, 

lands, tenements, oꝛ hereditaments, the Ring upon office found ſhall have them. Ik an alien 

be made Denizen and purchaſe land, and die without iſſue, the Loꝛd of the fee ſhall have the 

32 H. 6. 23. Pl. Com. 463. eſcheat, and not the Ring. But as to aleale foz years, there is a diverſtty between a leaſe fox 

years of a houle foz the habitation of a merchant ſtranger being an alien, whoſe King is in 

$Mar.Br.tit,Denizen 22. league with our s, and a leaſe foz years of lands, meadowa, paſtures wos, and the like. oꝛ if 

he take a leaſe foz years of land, meadows, ac. upon office found, the Ring ſhall have it. But of 

a houſe foz habitation he may take a leaſe foꝛ years as incident to Commercity, foz without 

Habitation he cannot merchandize oz trade. But if he depart, oꝛ relinquiſh the realm, the Ring 

ſhall have the leaſe. So it is if he die polſeſſed theteot, neither his Executoꝛs ozAdminiftratozs, 

ſhall have it, but the King: foz he had it only foꝛ habitation as neceſſary to his trade oꝛ traffick, 

: and not foz the benefit of his Executoꝛ oꝛ Adminiftratoz. But if the alien be no merchant, then 

Paſch.2 9 Eliz.in Sir. the King ſhall have the leaſe foz years,albeit it were foz his habitatton, and ſo it is if he be an 

j 3 4 „ alien enemy. And all this was ſo reſolved by the Judges aiſembled together foz the purpoſe 

49 Aﬀlol.2. 4 E:3-I1- in the caſe of Sir James Croſt, Paſch. 29. ot᷑ the reign of Queen Elizabeth. Aiſo if a man com⸗ 

mit felony, and after purchaſe lands, and after is attainted, he had capacity to purchaſe, but 

not to hold it; foz in that caſe the Loꝛd of the fe ſhall have the Eſcheat. Ind if a man be at= 

tainted of felony, yet he hath capacity to purchaſe to him and to his heirs, albeit. he can have 

no heir, but he cannot hold it, foz in that caſe the King ſhall hav? it by hisPzerogative,and not 

the Loꝛd of the fee, foꝛ a man attainted hath no capacity to purchaſe (being a man civiliter mor- 

Magna Charta. ea. 36. tuus) but only foz the benefit of the King, no moze than the aliene hath. Ak any ſole Cozpoza= 

7 E. 1. de religioſis. tion oz aggregate of manx, either Eccleſiaſtical oz Cempoꝛal (foz the woꝛds of the Statute be, 

W.2.13 E.1.ca.33- Si quis religioſus vel alius) purchaſe Lands oz Terements in fe, they have capacity to take, but 

15 Rz. c. 5. 2 3 H. 8. ca. io. not to retain (unleſs they have a ſufficient licence in that behalf ) foz within the year after the 

39Elc.5.23H.3. Aſſ.43 6. alienation, the next Loꝛd of the f may enter, and if he do not, then the next immediate Loꝛd 

* optics p . from time to time to have half a year, and foz default of all the meſn Lozds, then the King to 

10 F. tit. Vf. 24.25 ü 1. habe the land ſo alienated toꝛ ever, which is to be underftod of ſuch inheritance as may be hol⸗ 

Ibid. 3.21 E. 3. 5. 4 H. 6. . den. But of ſuch inheritances as are not holden, as Gilleins, Bents⸗ charges, Commons, and 

19 H. 6. 63,65. 3 E. 4. 14. the like, the King ſhall have them pzeſently by a favourable interpretation of the ſtatute. In 

19 E. 3. Mortm. 8. Innuity granted to them is not moztmain, becauſe it chargeth the perſon only. Some have 

34 H. s. 37. 159 H.6.63. ſaid that it is called moꝛtmain, Manus mortua, quia poſſeſſio eorum eſt immortalis, minus pro poſ- 

2 * 1 ſeſſione, mortua pro immortali, and the rather fo: that by the laws and ſtatutes of the realm all 

geyes cds. Ecclellactical perſons are reſtrained to alien. * Others ſay it is called. Manus mortua per Anti- 

phraſin, becauſe bodies politick and cozpozate never die. Ochers ſap that it is called moꝛtmain by 

reſemblance to the holding of a mans hand that is ready to die, foʒ that he then holdeth, he letteth 

not go till he be dead. Theſe and ſuch others are framed out of wit and invention; but the true 

cauſe of the name, and the meaning thereof, was taken from the effects, as it is expꝛeſſed in 

Le ſtatut. de Religoſis. the Statute it ſelt, per quod quz ſervitia ex hujuſmodi feodis debentur, & quæ ad defenſionem regni 

7 EL. ab initio proviſa fuerunt indebite ſubtrahuntur & capitales domini eſchaetas ſuas amittunt, ſo ag the 

lands were ſaid to come to dead hands as to the Loꝛde, foꝛ that by alienation in moꝛtmain they 

loft wholly their eſcheats. and in effect their Rnights ſervices, fo: the defence of the Realm, 

wards,Watrriages,Belie7s,and the like, and therefoze was called a dead hand, foꝛ that a dead 
Hand pteideth no ſervice. 

A paſs over Willeing oꝛ Bondmen, who have power to purchaſe lands, but not to retain 
them againſt their Loꝛds, becauſe you ſhall read at large of them in their pꝛoper place in the 
Chapter of Utilenage. | 

An Infant oz minor (whom we call any that is under the age of 21 years)hath without con= 
ſent of any other, capacity to purchaſe, foz it is intended foz his benefit, and at his full age, he 
may either agree thereunto,and perfect it, oꝛ without cauſe to be alledged, waive oz diſagree to 
the purchaſe, and ſo may his heirs after him, if he agreed not thereunto at his full age. 

A man of non ſane memozy map, without the conſent of any other, purchaſe lands, but he him= 
ſelf cannot waive it; but if he die in his madneſs, oꝛ after his memozy recovered without a= 
agreement thereunto, his heir may waive and diſagree to the tate without any cauſe ſhrwed, 
and ſo of an Jdeot. But if the man of non ſane memozy recover his memozy,and agree unto it, 
it is unavoidable. 

I an Jbbot purchaſe lands to him and his Succeſſoꝛs without the conſent of his Coven, 
he himſelf cannot waive it; but his Succeſſoz may upon jult cauſe ſhewed, as if a greater rent 
were reſerved thereupon than the value of the land oꝛ the like; but he cannot wai ve it unleſs 
it be upon juſt cauſe,& fic de ſimilibus prælatus Ecclefiz ſuz condition meliorare poteſt, deteriorare 
Brac. lib. 2. fo. 12. & 32. nequit. And in another place he ſaith,Eſt enim Eccl.cjuſdem conditionis, qua fungitur vice minoris. 

But 
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ta129 E. 3. 11.24. [a] A baſtard having gotten a name by reputation may purchaſe by his reputed oz known 
17 . 3.42. Eig. Name to him and to his heirs, although he can have no heir but of his body. Þ man makes a 
35 Af-13-41 :3:19- Jeaſe to B. foꝛ life, remainder to the eldeſt iſſue male of B. and the heirs males of his body. B. 
| hath iſſue a baſtard ſon, he ſhall not take the remainder, becauſe in Law he is not his iſſue ; foꝛ 

: Vid. Seck. 188. qui ex damnato coitu naſcuntur inter liberos non compurentur. Ind as Littleton ſaith, A baſtard 
— my — is quaſi nullius filius, and can have no name of reputation as ſon as he is bozn.[ b] So it is if a 
de arid for land in man make a lraſe fo: life to B. the remainder to theeldeſt iſſue male of B. to be gotten of the body 
Portington in com. Sa- Of Jane S. whether the ſame iſſue be legitimate oz illegitimate. B.hath iſſue a baſtard on the body 
of Jane S. this ſon oz iſſue ſhall not take the remainder, foz(as it hath been ſaid)by the name of 


lop. 
, iſſue, if there had been no other woꝛds he could not take, and (as it hath been alſo ſaid) a ba= 
ſtard cannot take, but after he hath gained a name by reputation, that he is the Hon ok B.&c. 
[c]39 E.3.11.24- Le] And there foꝛe he can take no remainder limited befoze he be boꝛn, but after he be bozn, and 
35 Aſl. 13. that he hath gained by time a reputation to be known by the name of a ſon, then a remainder 


41 E:3-19.17 E-3-42» J;mited to him by the name of the Son ok his reputed father is god. But if he cannot take 
the remainder by the name of iſſue at the time when he is boꝛn, he ſhall never take it. Ind ſo it 
ſcemeth,and foz the ſame cauſe,if after the birth of the iſſue, B. had married JaneS.ſo as he be⸗ 
came baſtard eign, and had a poſſibility to inherit, yet he ſhall not take the remainder. 

Perſons defozmed having humane ſhape, ideots, mad⸗ men, lepers, deaf, dumb, and blind, 

minoꝛs, and all other reaſonable Creatures have power to purchaſe and retain lands oz te= 

tdis E.4. tit. offic. & nements. [d] But the Common law doth diſable ſome men to take any eftate in ſome par= 
officer. B. 48. Vintors caſe ticular things: As if an Office either of the Gꝛant of the King oz ſubject, which concerns 

2 Mar. Pier. fo. 150. the adminiſtration, pꝛoceeding, oz execution of Juſtice, oꝛ the Kings revenue, oz the Common ⸗ 

croggs caſe. wealth, oz the intereſt, beaefit, oꝛ ſafety of the ſubject, oz the like; if theſe, oꝛ any of them be 
granted to a man that is unexpert, and hath no skill and ſcience to Exerciſe oz execute the 

ſame,the Gꝛant is meerly void and the party diſabled by law, and incapable to take the ſame, 

. pro commodo regis & populi ; foz only men of skill, knowledge, and ability to exerciſe the ſame 

8 "_ in are capable of the lame to ſerve the King and his people. [e) An infant oz minoz is not capa⸗ 

Stadl au eee ble of an office of ſtewardſhip of the court of a Mannoz either in poſſeſſion oz reverſion. 

TIL ib. 1 1. fo. 2. in Audi- (f) No man though never ſo skilful and expert. is capable of a judicial Office in reverſton,but 

tor Curles caſe. mult expect until it fall in poſſeſſion. Aud ſes Sea. 378. where bargaining, oꝛ giving of monp, oꝛ 

vid. Sect. 378.1 H.7.31. any manner of reward, ac. foꝛ Offices there mentioned, ſhall make ſuch a purchaſer incapable 
thereof, which is woꝛthy to be known, but moze wozthy to be put in due execution. 

Some are capable of certain things fo: ſome ſpecial purpoſe, but not to uſe oꝛ exertiſe ſuch 
things themſelves. As the Ring is capable of an Office, not to uſe but to grant, cc. 
A monſter bozn within lawful matrimony, that hath not humane ſhape, cannot purchaſe, 
telbract. lib. 5. fo. 421. muchleſs retain any thing. [g] The ſame law is de profeſſis de mortuis ſeculo,foz they are civi- 


.Britt.ca.22.39, - ; "n= 
2— liter mortui,whereof you ſhall read at large in his pꝛoper place, Sect. 200. 


tr kt hdg. I Purchaſe. In Latin Perquiſitum, of theUerb perquirere. Littleron deſcribeth it in 
ment 263.7 H.4.2. the end of this Chapter in this manner, Item, purchaſe eſt appel le poſſeſſion de terres ou tene- 
14 H.8.16 ments que home ad perſon fait, ou per ſon agreement, a quel poſſeſſion il n'avient per title de diſ- 
Doct. & Stud. 141. cent de nul de ſes anceſters, ou de ſes coſens mes per ſon fait dem'. So as I take it a purchaſe is 
Pl. Com. t0.47.Brit.c.33. to be taken, when one commeth to lands by conveyance oꝛ title, and that diſſeiſins, abate= 
ments, intruſions, uſurpations, and ſuch like eſtates gained by wꝛong, are not ſaid in law pur⸗ 

chaſes, but oppꝛeſſions and injuries. | 
Note, that purchaſers of lands, tenements, leaſes, and he reditaments fo2 god and valuable 
—— {Elle conſideration, ſhall avoid all fozmer fraudulent and covinous convepances, eſtates, grants, 
- Lib. 7.0 30, 82.8 ;. charges, and limitations of uſes, of oz out of the ſame, Uh by a ſtatute made ſince Littleton 
Twines caſe, lib. g. fo. 8 o. W2ote, whereof vou may plainly and plentifully read in my Kepozts, to which I will add this 
Gooches caſe,lib.5.fo.72. Caſe : I. C. had a leaſe of certain land foꝛ 60 years, if he lived ſo long, and foꝛged a leaſe fo: 
Burrels caſe,lib.11.ſ0.74. 90 pears abſolutely, and he by indenture reciting the fozged leaſe foz valuable conſideration 
Paſch. 12 Ja. inter Jones hargained, and ſold the foꝛged Keaſe, and all his intereſt in the land to R. G. Jt ſeemed to me 
* _ Ry. CO that R. G. was no purchaſer within the ſtatute of 27 Eliz.foz he contracted not fo the true and 
rm id evidence al Ju- latutul intereſt, fo: that was not known to him fox then perhaps he would not have dealt foz it, 
and the viſible and known term was fozged, and although by general woꝛds the true intereſt 


23 paſſed, notwithſtanding he gave no valuable conſideration noz contracted fo2 it. Ind of this 

m nm. 1 E.3. com Opinion were all the Judges in Serjeants Inne in Fleetſtreet. a 

Rege in theſaur. 1] In ancient time when a man made a fraudulent feoffment, it was ſaid, quod poſuit ter- 
| ram illam in brigam,where brigam doth ſigniſie wꝛangle, contention, oꝛ intricacy,foz fraud is the 


[k] 37 H.$. caps mother of them all. ¶ x Ind on the other ſide, purchaſes, eſtates, and contracts may be avoided 
13 r . fo. 59. ſince Lirtleton wꝛote by certain Acts of Parliament againſt Uſury above ten in the hund:ed, 
Burtoas caſe. eodem lib, in ſuch manner and foꝛm, as by thole Aces is pꝛobided. Which ſtatutes are well erpounded 


10.7. Claitons caſe, in my books of Hepozts, which may be read there. To them that lend mony my caveat is, — 
, | neither 


UMI 


UMI 
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neither directly noꝛ indirectly, by art, oꝛ cunning invention, they take above Ten in the hun⸗ 


dꝛed, foꝛ they that ſeek by lleight to creep out of theſe Statutes, will deceive themſelves, and 
repent in the end. 


4 Purcha ſe Ferres. Littleton here, and in many other places, putteth Lands but foꝛ Lands and other things 
an example, foʒ his rule extendeth to ſigniozies, rents, advowlons, commons, eſtovers, ando= *2 be purchaſed. 
ther hereditaments of what kind oz nature ſoever. : 


q Terre. Terra, Land in the legal ſignification compꝛehendeth any ground, ſoil oz earth Pl. com. 168. b. & 170.4. 
whatſoeber, as meadows, paſtures, woods, mozes, waters, mariſhes, furſeg, and heath, terra & 1 51. Lib. 4. 87. b. Lur- 
eſt nomen generaliſſimum & comprehendit omnes ſpecies terræ, but p:operly terra dicitur à teren- terels caſe. 4 E. 3. 161. & 
do, quia vomere teriturʒ and anciently it was wꝛitten with a ſingle r, and in that ſenſe it in⸗ dat gh — 1 
clizdeth whatſoever may be plowed, and is all one with arvum ab arando. It legally includeth 3 _ ay 11. 
alſo all caſtles, houſes, and other buildings : fo: caſtles, houſes, tc. conſiſt upon two things, 8. Dyer 37. 
viz. land oꝛ ground, as the foundation and ſtructure thereupon, ſo as paſſing the land oꝛ ground, 
the ſtructure oꝛ building thereupon paſſeth therewith. Landis ancieutiy called Flech, but Tr.7 E. a. coram Rege 
land builded is moꝛe wozthy than other land, becanſe it is foꝛ the habitation of man, and in Northampt. in cheſaut. 
that reſpect hath the pꝛecedency to be demanded in the firſt place in a Præcipe, as hereafter ſhall 
be ſaid. And therefoꝛe this element of the earth is pzeferred befoze the other elements; firſt 
and pꝛincipallp, becauſe it is foz the habitation and reſting place of man,foz man cannot reſt in 
any of the other elements, neither in the water, air oz fire. Foz as the heavens are the habita⸗ 
tion of Almighty God, fo the earth hath he appointed as the ſuburbs of heaven to be the habi⸗ 
tation of man; Cœlum cœli domino, terram autem dedit filits hominum. All the whole heavens 
arc the Loꝛds, the earth hath he given to the childꝛen of men, Belldes, every thing as it ſerv⸗ Fal. 115.16. 
eth moꝛe immediately, oz moze meerly foz the food and uſe of man (as ſhall be ſaid hereafter) 
hath the pzecedent dignity befoze any other. And this doth the earth, foz out of the earth com⸗ 
eth mans fod, and bzead that ſtrengthens mans heart, Confirmat cor hominis, and wine that 
gladdeth the heart of man, and Oil that makes him a cheerful countenance. Ind therefoze terra 
olim Ops mater dia eſt, quia omnia hac opus habeant ad vivendum. Ind the Divine agreeth | 
herewith, foz he ſaith, Patriam tibi & nutricem, & matrem, 8 menſam, & domum poſuic terram Chry ſoſt hom 30. 
Deus, ſed & ſepulchrum tibi hanc eandem dedit. Alſo the wa ters that yield fiſh fo: the fod and 
ſuſtenance of man are not by the name demandable in a Przcipe, but tbe land whereupon the 
water floweth oz ſtandeth is demandable (as fo: cape viginti acr* terræ aqua coopert', and 
beſides the eatth doth furniſh man with many other neceſſaries foz his uſe, as it is repleniſhed 
with hidden treaſures, namely with gold, ver, bzaſs, iron, tyn, lead, and other metals, and 
allo with great variety of pꝛecious ſtones, and many other things foz p2ofit, oꝛnament and 
pleaſure, And laftly,the earth hath in law a great extent upwards, not only of water as 
hath been ſaid, but of air and all other things eden up to heaven, foz cujus eſt ſolum < jus eſt 
uſque ad cœlum, as it is holden, 14 H.8.fo.12. 22 f. 6. 59. 10 E. 4. 14. Regiſtr' origin. and in 
other books, EE | 

Ind albeit land, whereof our Juthoꝛ here ſpeaketh, be the moſt firm and fixed Inheritance, ' 
and therefoze it is called ſolum, quia eſt ſolidum, and fes ſimple ithe moſt higheſt and abſolute e⸗ * —— 59. where in 
ſtate that a man can have, vet may the ſame at ſeveral times be moveable,ſometime in one per⸗ - - ſhall be 
ſon, aud alternis vicibus in another; nay ſometime in one place and ſometime in another, As ; 
fo: example, if there be 80 acres of meadow which have been uſed time out of mind of man, to 
de divided between certain perſons, and that a certain number of acres appertain to every ok 
theſe perſons; as fo; example, to 4.13 acres to be yearly aſſigned and lotted out ſo as ſometime vide seg. 658. How 
the 13 acres lie in one place, and ſometime in another, and ſo of the reſt. A. hath a moveable theſe 13 acres may be 
tee ſimple in 13 atres, and may be parcel of his Mannoz,albeit they have no certain place,but charged. 
yearly ſet out in ſeveral places, ſo as the number only is certain, and the particular acres o ; 
Place 1 they tre after the yearincertain, And ſo it was adjudged in the Kings Bench — Nen.4 — 
upon an eſpecial Mezdict. = 

It a partition be made between two coparceners of one and the ſelf ſame land, that the one — , . 
ſhail have the land from Eaſter until Lammas, to her and to her heirs, and the other ſhall have tition 21 F. N. B. 62 . 
it from Lammas till Eaſter to her and her heirs, oz the one ſhall have it the firſt year, and the vide li. r. fo. 7. per 
other the ſecond year alternis vicibus, &. there it is one ſelt⸗ſume land, wherein two perſons, Walmil. F. N. B. G. K. 
have ſeveral Inheritances at ſeveral times. So it is ik two coparceners have two ſeveral 
Mannoꝛs by deſcent, and they make partition, that the one ſhall have the oneMannoz foz a year 
and the other the other Mannoꝛ foz the ſame year, and after that pear then ſhe that had the one 
Mannoz ſhall have the other, ſic alternis vicibus foz ever: and albeit the Mannoꝛs be leverai, 
vet are they certain, and therefoze ſtronger than Bridge waters caſe, ſo as this doth make a di⸗ 
viſton of ſtates of Jnheritances of lands,viz Certain 02 unmoveable, whereof Litrleton here . seg. * 
ſpeaketh, and incertain and moveable, whereof theſe thzee caſes foꝛ examples have been put. aq ſons, «my be ap- 
wherein it is to be noted, that the Poſſeſſion is not only ſeveral, but the Inheritance 3 pendant and in grofs 
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in a pracipe, it is derived from bruyer a W CES "Ws 
Byittiſh tongue. yer a French woꝛd foꝛ heath, and it is called Ros in the (a) Regiſt,t E. 3.4 F. N. 
Roncat ia 02 Runcaria ſigniſteth lan a * 
French woꝛd which fl arifierh 4 r dfull of bꝛambles and bzyers,and is derived of Roncier the (00 16. All p.. kegiſter. 
Juncariaz 02 joncarias th the ſame, and as much as ſenticetum. (2) By the grant of omnes So | 
— pd = — _ qe Bo do grow,doth paſs, foz Jonc in French is a Ruſh, (c) 8 E — 
; eth. an grant omnes Ruſcarias ſuas, the ſoil 2 Rege Lincoln. r 
holme, oz butchers pꝛicks oꝛ bꝛoom do gr , oil where ru ct, kne= ,> incoln. rot. 2 8. 
„oz by grow, ſhall paſs, and ſo in the verſe i iter it is (© g Can. c.: 
called, but in F. N. B. fol. 2. in the verſe, Piſcaria is put infead rſe in the Regiſter it is i e- 
. 0 is put infte; lingford. Nott. B 6 
of Jonc and nower, a mater ich place, 5 put inſtead of Ruſcaria. Ind Jumpna cometh x anc.&c. olon 
ng : one in effect with Joncaria. He that gr ! 
omnes mariico; ſuoz all his fenns and mariſhgrounds do paſs. Mariſcus i arg anteth Trin. 23 E. coram Rege in 
French wo:d mares 02 marets ; th 1 f » cus 18 derived of the Theſ. honor de Hunti 
ved of the Engliſh woꝛd moge — agn — = kor it, = palus oz locus paludoſus. Mora is deri- Mich. SE. r. coram Reg 4 
. » i ifieth a moze'barren and unpꝛoſitable grot ” Theſ.13 E. 2. Afl.3 77 
8 n relpect of miery and moꝛiſh lotl, nei 26 All:p60 
it koʒ getting of turves there: (c) You chall ; lh loil, neither ſerves ga 
wa l : read in Becozd, that ſuch a m ii 6 E. 3.56.47 E. 3.2 1. ho- 
cent. acr. Marett!, &. this woꝛd marettum is derived of mare the — — "and 079 — — r 
nifieth a moozilh and gravelly ground, which the ſra doth cober and overfiow ＋ v ig honor de Egles 9 H. 6. 25. 
and lyeth between the high water mark, and the low water mark, intia fluxum & 4 flu — — voy 
2 * - ft c = - „P. N. 7 
* — —— — the — ” _ particular kinds, only do — but —— gh 
3 N + 1p . in general, all thele particular kind ! : „ 
do paſs. Non mihi fi centum linguæ ſint ora ; inds, and ſome others 7 H.6.39. 
. | que centum, omnia terrarum percurrere nom! 1 E:3.4.CC. 13 E.3 juri- 
ſem. And therekoze let us turn our eve to general words, which do include lands I le a Pol" did. 23.lib.4.to 88.Lur- 
ſoꝛtg and qualities. d) By the name of an Honoz, which a ſubject of {everal terels caſe. 5 H. 7 9 14. 
may pals. | , 0 enements H. 4. Pl. Com. 168.8 H. 7. 1. 
Holme oz Pulmus ſignifieth an Ille oꝛ „* TIER 3 N. : 
include one 02 — 5 DN — = — . max te) : : * N 
veyed, & è converſo, by the name of a mann - annozs may be con TES? 
. 02,4c. a caſtle may paſs. 29 H.6 travers.4. 
2 Alanus habet in ſuo caſtellatu 200. maneria, &c, præter caſtellaria m . 1 — png 
(c Bun 9 = — and caſtrum, and domus defenſibilis, and manſus 5 — 
v2 other koꝛtreſs defenſible, called in law b A > Mama mag . 
2 a v by the names afozeſaid, and ſometi (t ) In. ver 
nellatæ, oꝛ Carnellatæ, imbattellatæ, tenellatz, ma \ - ometimes domus her- C., ry 
-%y p : c checollatæ, meſe carneler, &c. wi : Cap. eſchaetriæ fol. 1 62. 
of the King, foz the danger which might enſue, i f er, Sc. without the licence pritt, ts 
: ght enſue, if every man at his plea | | Brirron cap.20. 
_— — — becauſe they are defences againſt — — eckong 2 3 1 
, e holes 02 loops in walls to ſhoot out againſt the aſſat 4. nu. 19. 1 F. 4. ca. r. 
—— — —ꝛ- wask 8 he aſſailants. Machecollare oz Kor, Parl. 1 E 3 2. 
which ſcaldi * — CE — — = —— — like to a grate thꝛough 8 Alano Charlton. 
. f a 22.3.2. 
1 the — from whence upon this occaſton we are fallen e eee — * 
e name of a town Villa, a mannoꝛ may pals n Domei j ; (g) Lamb. expo 
, . ] . eſda g Lam .expoſit. ver b. 
ſenſe) ſigniſieth a kre mannoꝛ, and Alodiarii oz — Loꝛds of 8 * ſodium = a large ferme Pl. Com. 195. : 
＋ ſignifi Nord of a mannoz,having ſocam & ſacam de tenentibus & — — 65) Ind ieee it. 
5 . — — — pals, quod olim dicebatur ſundus nunc oy Fn ag pag . 
ueltur, erme 02 fearm firma, houſes, lands, and | j . TI 
firma is derived from the Saxon wo * l and tenements may paſo, and 2 tes 5.12 E. a. 
. 2d feormian, oz feed oz relieve, foꝛ in anci | aged 
: ncien e: 0 
1 —.— ) wre. — _ Ron and pꝛobiſton 05 their — r 2 4E. 3.16 1.6 E. 3. 28 3. 
Noꝛth part is called a Tack, in Lancaſhire „ Bf. e 2.E.3-5.35 H. 6. 29. 
But the woꝛd fearme is the genereral woꝛd Ci 2 3 ermeholt, in Ellex a Wile, PI. Com. 168. Aff. 18. 
time land. (i) Lands making a Bnights f T —-Pö)c 
ria gar ao ng a Knights fc, ſhall pats bythe grant of a Rnights fee de uno e 
(kj Unum ſolinum oz ſol inus terræ in Do " e pong 
what lefs than an hal, foꝛ there it is — barter pepper i lands and ſome⸗ — A — 

. le Bow and en l = ſunt 25. carucae”. Una hi. . 
2 8 terræ, which is ail one as a plow⸗ land, vz. aſmuch as a plow com cal ſllerye': i =o. 17" 4, th 
_— eth a plowland, Una virgata tertæ, a yard-land, the Sarons called it 1 — - 0 05 5 E. 3. fine 49.12 E. 3. 
: 5 won turned to a Y. as in ſome countries 10 in ſome 20 ia ſome 24 in ſame 30. fc [17 Una = * ; — » ay mo 
—_ —— — ——— as much as an ex can till. m E ut carucara ter- 3 a 200.4549 

gy ne ) and map contain meadow,paſtier 5 5 H. 3. droit. 66. PFI. 
ry foꝛ ſuch tillage. Jugum terræ in Domeſda ; vaſture, und wood, neceſſa- : 

. 1 * y, tontainet alt a 7 Com.163. 
names in the reign of 8.1. lands were uſually — — And by all theſe (m) 13 E.3 .bre.241.2 E. 
a (n] By the name of a Gꝛange, grangia a houle oz edifice, not oni where co. n is ſtoꝛed up lik — "OY 
s in barns but neceſſary places foꝛ husband alſo, as ſtables fo; rr 
and ſtyes koꝛ other cattel, and a curtilage, and the cloſe wherein it i K Pry 
; D : e 2.21.4 E. 2.22 
a TG woꝛd, and ſignifieth the ſame, as we take it. . (o) 4 1 
[>] Staguum, in Engliſh a pool, dot h condſt of water and land, and therekoze by the name of & faits.79.1 4 b.. 
— Sun — 
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(4)13E-3.4:4 E-3-143- Stagnum 02 a pool, the water and land {hall paſs alſo, (a) In the ſame manner Gurges a deep 
$ E. 3.381. 10 E.3. 482. pit of water, a goꝛs 02 gulf conſiſteth of water oz land, and therefo:e by the grant thereof by thar 
13 E.z. entry 57. name, the ſoyl doth paſs, and a præcipe doth lye thereof, and ſhall lay his eſpices in taking of 


9 filhes, as Bꝛeams and Roaches. In Domeſday it is callt d guort, gort & gors pluralip, as foz 


| de 3. gorz. mille avguillz, 
66 5 3 r * a Forreſt, T haſe, Uivarie, and Warren in a mans own ground, by the grant 
4 4 £3.24 of any of them nor only the priviledge, butche1and it ſelf paſſes, foz they are compound. Jun 
35 H.6.55. 3 H.6.2. the book of Domeſday, that is called leuvad, and leuga, and leuved, and leube, which in Latin is 
Domeſday, Bracten lib. called leuca. 


4-f0.235- c) Stadium, oz ferlingus ſive ferliogum, oz quarentena terræ, is a furiong of Land, and is as 
n much as to ſap, a furrow long, which in ancient time was the eighth part of a mile, and land 
in Ther. will paſs by that name. Ind ſome hold, that be that name land may be demanded. Ind ae fer- 
(c) 40 Aſf.38. 4 H. 6. 14. lingis & quarentenis, you ſhall read divers times in the book ot Domeſday, @ there you ſhall read 
35 E.1.ca.6. In inſula Rex habet unum fruſtrum terræ unde exeunt ſex vomere:, Nota fruſtrum ſigniſleth a par⸗ 


Anno 10 F. 1. inter fines cel, (d) Warectum oz wareccum, oz varectum, doth ſigniſie fallow ; Terra jacet ad Warectum, the 
in Theſaur. Ferlingus fand lieth fallow : but in truth the woꝛd is vervactum, quaſi vere novo victum ſeu ſubactum, terra 
terræ continer 32 acras. novalis ſeu requieta, quia alternis anni; requieſcar, (e) Tam culta novalia. (f) By the grant of a 
Fruſt 1 meſſuage, oꝛ houſe meſuagium, the o:chard, garden, oꝛ curtilage do paſs, and ſo an acre oz moꝛe 
ruſtrum. 1 6 E. 3. tit. > : ; | 

common. q. may paſs by the name of a houſe. It is derived of the French wozd meſe. (g) In Domeſday, u 
(d) Mich. H.z.incip.9. Houſe in a city oꝛ burrough, is called haga; other houſe s are called there manſiones, manſuræ & 
Coram Rege War. Ro.. domus, /h) and in an ancient plea concerning Feverſnam in Kent, hawes are interpzeted to ſig⸗ 
(e) Virg.eclog. i. a. nifie manſiones. In Normans French it is called meſiul oz meſuil: Bye ſigniſieth a dwelling, bye 
ebnete s 6g. an habitation, and byan to dwell. | x 

- 23 H.s Br.feoffments It is to be noted, that in Domeſday there be often named bordari1 ſeu borduanni,coſces, coſcet, 


<3. H Aſl. p. 2 1.3 5 H.6.44. cOtucami, cotarii, are all in effect boꝛes oꝛ hus bandmen, oz cotagers,ſaving that bordarii, which 


3 cometh of the French wozd borde foꝛ acottage, ſignificth there bozes holding a little houſe with 
(g) Domeſday. ſome land of husbandyy bigger than a cottage , and coterelli are meet cotagers, qui cotagia & 
ch) Paſc.3o E.r.coram cCurtilagia tenent. | | By) 
RegeKanc.in Then ii Villani in Domeſday (often named) are not taken there foz bondmen, but had their name de 
_— — villis, becauſe they had ferme, and there did woꝛk of hus bande foz the lord, and they were ever 
1 named befoze bordarii. 8c. and ſuch as are bondmen are called ther? ſervi. 
Domeſday. (i) Coleberti often alſo named in Domeſday,ſtgnifieth Tenants in free ſocage by free rent and 


(i) Tar.placira coram do- ſo it is expounded of record. Radmans and Rad chemiſtres, (Rad oz rede, ſignifieth firm and table ) 
mino Rege Mich. 10 E-3- there alſo often named, theſe are liberi tenentes qui arabant & heriebant ad curiam domini, ſeu, fal- 
Rot. 2 6. eabant, aut metebant; becauſe their eſtates are firm and ſtable, and they are many times cailed 
Lamb. expoſit. verb. Sochemans and Sokemanni, becauſe of their plough ſervice. * 5 
* Dreuchs ſignifleth free tenants of a Manno there alſo named. Taini oꝛthaini mediocres were 
freeholders, and ſometime called milites regis,and their land called Tainland, and there it is ſaid, 
(k) Lib. Rub. cap. 15. & ca. hæc terra TRE. fuit Tainland, ſed poſtea converſa in Reveland. k ) But thainus regis, is taken foz 
41.8 76. W. 2. c. 46. a baron, foꝛ it is ſaid in an ancient Zuthoz, Thainus Regis proximus comiti eſt, & ibidem medio- 


17 tit aſl. cris thainus, & alibi Baro five Thainus. Berquarium oz Bercaria,cometh of Berc,an old Saxon wozd, 
corps pol.2. uſed at this day fo: barks oꝛ rinds of trees, and ſgnifleth a Tanhouſe, oz a heath youſe, when 
barks oꝛ rinds of trees are laid to tan withal, and Eerquarii are mentioned in Domeſday. It 
Domeſday. ſigniliet h alſo and moze legally a ſheep- coat, of the French wozd Bergerie, 8 
(1) 7 H.4-38. D Br Vaccaria in law, is ſignified a Dairy houſe, derived of vacca the cow. In atin it is 
Fleta lib. 2. cap. 35. LaQarium oꝛ Lactitium, and vaccarius is mentioned in Domeſday, Ind Fleta maketh alſo menti⸗ 
Domeſday. on of porcaria a Swineſtpe. 


10 K. 1. Inter fines. The content of an Icre is known, the name is common to the Engliſh, German, and French. 


In legal latin it is called A cra, which the Latiniſts call jugerum. In Domeſday it is called 
Arpen prati, ſilvæ, &c. 10 R. i. inter fines, Acra in Coꝛnwal continer 40. perticatas in longitudine, 4» 
in [atirudine & quælibet perticata de 16. pedibus in longitudine. 
(m) 9 E. 39. Temps E. 1. m) By the grant of a Selion of land, Selio terræ. a ridge of land, which containeth no cer⸗ 
Br. 8 66. Ulich. 5 E.r. tainty, foz ſome be greater and ſome de leſſer, and by the grant de una porca, a ridge doth paſs, 


Thea Hello ig derived of the French wozd Sellon foz a ridge. T7 

(n) Brack. fo. 377.431. n) By the grant de centum libratis terræ, oz 50 libratis tertæ, oꝛ centum ſolidatis terræ, & c. land 
43 E. 3.27. of that value paſſeth, and ſo of moze oꝛ leſs, and in ancient time by that nume it might have 
Regiſt. fo. 1. 94. 248.249. been demanded. co) And many things may paſs by a name, that by the ſame name cannot be 
F.N.B.to.87.F.I. demanded by a præcipe (foz that doth require moze pꝛeſcript fozm) but wharſoever may be de⸗ 
(0) Regula. manded by a przcipe, maypaſs by the ſame name by way of grant 


(p) 7 R.1.inter fines 


er Frythe is a plain between woods, and ſo is lawnd oz lound, Combe, hope, dene, glyn, 


haugh, howgh ſigniſieth a Ualley. Howe, hoo, knol, law, pen, and cope a hifi. Ey, Ing, and 
worth ſigniſieth a watry place oz water. Faleſia is a bank or hill by the ſea de, it comet h of 
falalze, which ſignilleth the ſame : of all theſe pou ſhall read in ancient books, charters, deeds, 
| and 


Antiquitp did add, hiis reſtibus in the continent of the deed after the In cujus rei teſtimonium, 


Lib. I. Of Fee ſimple. Secl.1-: 6 
and recoꝛds, and to the end that our ſtudent ſhould not be diſcouraged koꝛ want ok knowledge 
when he meeteth with them(neſcir enim gencroſa mens ignorantiam pati) we Have armed him with 
the ſigniũcation of chem, ts the end he may pꝛoceed in his reading with alacrity, and let upon, 
and know how to woꝛk into with delight thele rough mines of hidden treaſure. 

m) By the name of Minera oz fodina plumbi, &c. the land it ſelf ſhall paſs in a grant if li- (m) 17 E.3. 7.33 E. 2.3 f b. 
very be made, and allo be recovered in an aſſize, & ſic de ſimilibus. Regift. 65. 10 H. 7. 21. 

Ey the / grant of a feuldceurſe oz the like, lands and tenements may paſg, (n) Tenementum, PI. Com. 191.195. 

enement is a large woꝛd to paſs, not oniy lands and other inheritances, which are holden, but Bract. 217.326 
alſo offices, rents, commons, pꝛofits appꝛender out of lands, and the like, whezein a man hath A E. 2. Vouchee 72: 
any fcank-tenement,+ whereof he is ſeiſed, ut de libero tenemento, but hæreditamentum, eredi⸗ 8 H * 15 9 % 
tament, is the largeſt woꝛd of all in that kind, foꝛ whatſoever may be inherited is an heredita⸗ 2. af'y.s. 8 
ment, be it cozpo2eal oz incoꝛpozeal, real oz perſonal oꝛ mixt. 3 E. 4. 19.11 H. . 25. 

(o) A man ſeiſed of lands in fee hath divers Charters, deeds, and evidences, and maketh a (0) Lib. 1. to. 1. & 2. in 
fcokmenr in fee, either without warrantp, oz with warranty only againſt him and his heirs, the Seignior Buckhurſts caſe. 
parchaſer ſhall have all the charters, deeds, and evidences, as incident to the lands and ratione 44 E. 3. 1 . b. 29 E. 3. 17. a. 
terræ, to the end he may the better dekend the land hi uſeit, having no warranty to recover in va⸗ >= r 5 
iue, foꝛ the evidences are as it were the ſinews of the land, and the feoffo: being not bound to , "= "fo n 
warranty,hath no uſe ot᷑ them. But if the feoffor be bound to warranty, ſo that he is bound to 2 
render in value, then is the defence of the title at his peril, and therefoze the keoffe in that caſe 
ſh aul have no deeds that compꝛehend warranty, whereof the feoffoz may take advantage. Allo 
he ſhall have ſuch charters ag may ſerve him to deraign the warranty paramount; Alſo he ſhall 
have all deeds and evidences, which are material fo the maintenance of the title of the land, 
but other evidences which concern the poſſeſſion, and not the title of the land, the feoffee ſhall 
have them. 


« A aver & tener, Theſe two woꝛds do in this place pzove a double ſigniſication, 

viz. a aver, to have an eſtate of inheritance of lands deſcendible to his heirs, and tener, to hold 
the ſame of ſome ſuperiour Loꝛd. | 

There have been eight fozmal oz oꝛderly parts of a deed of feaffment, viz. 1. the pꝛemiſſes of 
the deed implyrd by Littleton. 2. the habendum whereof Littl. here ſpeaketh. 3. the cenendum vid. Sect. 30. & 37, 371 
mentioned bz Lirtl, 4. the reddendum. 5. the clauſe of warranty. 6. the In cuju; rei teſtimonium, many things de cartis & 
coinpzehending the ſealing. 7. the date of the deed containing the day, the month, the year, and f#is-Fleralib.z.cap.r4. 
ſtile of the King, oz of the year of our Loꝛd. (p) Laſtly, the clawle of hiis teſtibus, and pet all 57522 2994707. 


Fu 2 1 2 ib. 5.10.39 6.4. 
theſe parts were contained in very few and ſignificant wozds. (q) Hzc fuir candida illius ætatis eee oy _ 


fides & ſimplicitas, quæ pauculis lineis omaia fidei firmamenta poſuerunt. Pl. Com. Wiroteſleys caſe 


The office of the premiſes of the deed is two fold. Firſt, rightly to name the feoffoꝛ and the fol. 96. 

feoffee. And lecondly, to compꝛehend the certainty of the lands oz renements ta beconveyed by (p) Vid.Throgmortons 
the feoffment, either by expꝛeſs woꝛds, oꝛ which map by reference be reduced to a tertainty ; foz, << III Com. 
certum eſt quod certum reddi poteſt. The habendum alſo hath two parts, viz. firſt, to name again 3 Sir : 
the feoffee, and ſecondly, to limit the certainty of the eſtate. The tenendum at this day where vid S „ s.. 
the fee {imple paſs, muſt be of the chief loꝛds of the fee. Ind of the reddendum mote ſhall be ; 
ſaid in his pꝛoper place in the chapter of Bents, Ok the clauſe of warranty moze ſhall be ſaid in 
the chapter of warcanties. In cujus rei teſtimonium ſigillum meum appolui was added, foz the ſeal 
is of the eſſential part of the deed, The date of the deed many times Antiquity omitted, and 
the reaſon thereof was fo: that the limitation of pzeicription oꝛ time of memoꝛp did often in pꝛo⸗ 
ceſs of time change, and the law was then holden that a d#d, baring date, befoze the limited (r) Lamb.expofir.verb 
time of pꝛeſcription was not pleadable, and therefoze they made their deeds without date, to the terra ex ſcripto. g 


Brit. fo. 101. 


end they might alledge them within the time of pzeſcription. And the date of the deedg was vid. Forteſcue cap. 2. 


commonly added in the reign of E. 2. and E. 3. and ſo ever ſince. See the ſecond part of 
Ind lometime antiquity added a place, as Datum apud D. which was with diſe dvantage of the Inſtitut. cap. 33. 


ee f 12 E. 2. c. 2. ſee the ſecond 
the feoffee, foz being in general, he may alledge the deed to be made where he will, And laſtly, part of the Inftitures. 


p ; l Marlbr. cap. 6. & cap. 14. 
wꝛitten with the ſame hand that the deed was, which witneſſes were called, the deed read, and (2)Brir.fo.6 ; 1 Es 


then their names entred. (1) And this is called charter land, and accoꝛdingly the Saxons cal= 11 E.3. proces. 170 
led it Bockland, as it were book land, Which clauſe of hits teſtibus in ſubzect's deeds continued 6 H.3. proces. 209. 
until and in the reign of H.8. but now is whoily omitted. Ind it appeareth by the ancient Tu- $ H. 3 proces. 2 10. 
thoꝛs and Authoꝛities of the Law; that befoze the ſtatute of 12 E. 2. ca. 2. Pꝛoceſs ſhould be a= + 1 — I 
warded againſt the witneſſes named in the deed, teſtes ja carta nominatos, (s) and that the 2 „ 
ſame ſtatute was but an affirmance of the Cominon law, which not being well underſtood, — * ; 
Hath cauſed variety of opinions in our books. But the delay therein was ſo great, and ſome⸗ Rract. lib. g. fo. 288.292. 
times (though rarely) by exceptions againſt thoſe witneſſes, which being found true, they were Brit.fo.1 34.1 35-101. 
not to be ſwoꝛn at all, neither to be zoynedto the Jury, noz as witneſſes, (t) as if the wit⸗ Fleta lib 5g. ca. 21. 


neſs were inkamous, foz example, if he be attainted of a kalſe verdict, 02 of a conſpiracy at the * E. Ass, 
6 2 u 


s E. 3.22. 24 E 2-34: 
ſuit * 3-22, 24 £-3-34- 


” 


Lib.l. Cap.l. Of Fee ſimple. Se&,n, 


ſuit of the King, oz convicted of perjury, oz of a P:emunire, oꝛ of fozyery upon the ſtatute of 


43 E. 3. Conſpĩr. 1 T. 5 Eliz. cap. 14. and not upon the ſtatute of 1 fl. 5. cap. 3. o c3nvict of felony, oz by judgment 
27. Afl. 29. loſt his ears, o food upon the pillo:y 02 tumbzel, oz been ſtigmaticus bzanded, oz the lihe 
1 whereby they become infamous foz ſome offences, quæ ſunt minors culpæ ſunt majoris infa- 
wh 1 mia. (c) It a Champion in a wzit of right become recreant oz coward, he thereby loſeth 


liberam legem, and thereby becomes infamous, and cannot be a witnels,fvz regulacly he that 
Icfcth liberam legem, b2cometh infamous, and can be no witneſs. Oz if the witnels be an 
(d) Forteſcu. ca. 2 5. intidel, oꝛ of noa ſane memorie, ez not of diſcretion, oz a party intereſſ d oz the like. (d / But 
oftentimes a man map be challenged to be of a Jury, that cannot be challenged to be a wit⸗ 
neſg; and therefoze though the witneſs be of neareſt alliance, oz bindzed, oz of counſel, oz 
tenant, oꝛ ſervant to either party, (oz any other exception that maketh him not infainous oz to 
want underſtanding) 02 diſcretion, 02 a party in intereſt) though it be pꝛoved true, ſhall no; 
(e) 22 Aſ12.&41. exclude the witneſs to be ſworn, (e) but he ſhall be ſwozn, and his credit upon the 
23 Af ar. exceptions taken againſt him left to thoſe of the Jury. who are tryers of the fac, inſomuch 
K. Alps. as ſome Books have ſaid that though the witnels numed in the Deed be named a Differloz 
in the wait, yet he ſhall be ſwozn as a witnels to the Deed. (f) A witnels among others na 
med in a Deed was outlawed, and no pꝛoceſs was awarded againſt him by rhe ſtatute, becauſe 
he was extra legem, and an ouclawed you cannot be an Juditoz. And the Court in tome 
books have ſaid, that they habe not ſcen witneſſes challenged, which is regularly to be un⸗ 
derſtood with the limitations aboveſaid, but ſuch as are returned to be of a Jury, are to be 
challenged foz the cauſes afozeſaid foz outlawzy, and divers other cauſes (foz the which a wit= 
neſs cannot be challenged)and ſuch pzoceſs againſt witneſſes is vaniſhed. wut ſeeing the wit= 
nelles named in a Deed ſhall be joyned tothe Inqueſt, and ſhall in ſome fo2t joyn alſd in the 
verdict/in which cafe if Jury and Witneſſes find the Deed that is denied to be the Deed of the 
party,the adverſe party is barred of this attaint,becauſe there is moze than 12 that affirm the 
verdict) It is reaſon that in that caſe of joyning, ſuch exception ſhall be taken againſt the 
witneſs as again one of the Jury, becauſe he is in the nature of a Juroz. (a) Ind thei efoze 
By: . to put one example, if he be outlawed in a perſonal action he cannot be zoyned to the Jury, 
(a)34 E.1.tit.proces 208. , - - , « 
11 Af,p.19,20. 12 Afl;p, but yet that is no exception againſt him to exclude him to be ſwoꝛn as a witneſs to the Jury, 
1. 12.4 l. 18 Aſſ. p. 11. And the reaſon of all this is, fo: that if he with others ſhould jorn in verdict with the Jury 
22 Af.:15.23AfM.15, in affirmante of th: Deed, the party ſhould be barred of his Attaint. But note, there muſt be 
40 Aſl.23. 48 Aff p.. moze than one witneſs, that ſhall be joyned to the Inqueſt. And albeit they jorn with the 
21H. 6. 30. Jury, and find it not his Deed, notwithſtanding this zjoyning, the party ſhall Have his at= 
CET IN fr © taint, foz it is a maxim in law, (b) That witneſſes cannot teſtifle a negative, but an affirma= 
= S = — bn tive. And if one of the witneſſes named in the Deed be one of the panel, he ſhall be put out of 
128.4.919E.2.A0'408. the panel, and all theſe ſecrets of law do notably appear in our Books. 
Paſch.14E.3. coramregs @To ſhut up this point, it is to be known, (c) that when a tryal is by witneſſes, regularly 
Devon. in Theſaur. the affirmative ought to be pꝛobed by two oz thzee witneſſes, as to pzove a ſummons ot the te= 


Stant. Pl. Cor. 174. a. 


() 34 E. i. Proces 208. 


Flera lib. 6. cap. 6. nant, oz the challenge of a Juroz,oz the like. But when the tryal is by verdict of 12 men, 
F 1 97-c- there the judgment is not given upon witneſſes, oꝛ other kind of evidences; but upon the ver⸗ 
— be gag dict, and upon ſuch evidence as is given to the Jury they give their verdi. And Bracton ſaith, 
Brac. lib. 5. fo 400. there is probatio duplex, viz. viva, as by witneſſes viva voce, and mortua, as by Deeds, wzitingo, 


and inſtruments. Ind many times Juries, together with other mutter, are much induced 

by pꝛeſumptions, whereof there be thꝛee ſorts, viz. violent, pꝛobable, and light or temerarp. Vi- 

olenta præſumptio is many times plena probatio, ag if one be run thoꝛow the body with a ſwoꝛd 

in a houſe, whereof he inſtantip dieth, and a man is ſcen to come out of that houſe with a 

bloody ſwoꝛd, and no other man was at that time in the houſe, Præſumptio probabili: moveth 

little, but Præſumptio levis ſeu remeraria, moveth not at all. So it is in the caſe of a C harter of 

Fleta lib. 6. ea. 23. feoffkment, if all the witneſſes to the Deed be dead (as no man can keep his witneſles alive, 

s E.3.299.39E-3-21Þ. and time meareth out all men / then violent pꝛeſumption which ſtands foz a p2oof is continual 

and quiet poſſeſſion, foꝛ ex diuturnitate temporis omnia præſumuntut ſolenniter eſſe acta, alſo the 

dced may receive credit, per collationem ſigillorum, ſcripturæ, &c. & ſuper fidem cartarum mot- 
ruis teſtibus erit ad patriam de neceſſitate recurrendum. 


Glanvil lib. ro. ca. 12. 
Fl⁊ta lib. 6. ca. 33. 


Paſch.1o.Ja.in Com. Note, It hath been reſolbed by the Juſtices,that a wife cannot be pꝛoduced either againſt oz 
Banco upon the Stat. of foꝝ Her hus band, quia ſunt duz animæ in una carne, and it might be a cauſe of inplacabie diſcoꝛd 
Bankrupts. and diſſention between the husband and the wife, and a means of great inconvenience, but 


Idi Fletalib.2.ca.qq, (d) in ſome caſes women are by law wholly excluded to bear teſtimony , as to pꝛobe a man to 
13 E. r. tit. Vill. 36,7. be a villain, mulicres ad probationem ſtatus hominis admitti non debent. It was aiſo agreed 
19. 2. Ibid. 32. by the whole Court (e) that in an Jnfozmation upon the ſtatute of uſury, the party to the 
3 5 Jah com.banco yſurious contract ſhall not be admitted to be a witnels againſt the Uſurer, for in effect he 
1 upon an in- Gould be teſtis in propria cauſa, and ſhouldzaboid his own bands and aſſurances, and diſ⸗ 
lor mation upon the Sta- Charge himſelf of money bozrowed, and thaugh he commonly raiſe up an Inkozmer to ex⸗ 
0 0 Uſury. hibit the Infoꝛmation, yet in rei veritate he is the party, Ind herewith in effect agreeth Brit- 

15.0134. ton 


Lib. J. Of Fee ſimple. Seck. 1. 


ton, that he that challengeth a right in the thing in demand, cannot be a witneſs, foz that he 
is a party in intereſt, Wut now let us return to that from the which by way of digreſſion (up= 
on this occaſion) we ate fallen. 

Ind the ancient charters of the King which paſſed away any Franchiſe oz Revenue of any 
Edate ot Inheritance, had ever this clauſe of hii; reſtibus,of the greateſt men of the Kingdom, 
as the Charters of creation of Nobility, yet have at this day: when hiis teſtibus wag omicted, 
and when teſte me ipſo came into the Kings Gꝛants, you ſhall read in the ſecond part of the 
Inſtitutes, magna charta, cap. 38. I have termed the ſaid parts of the Deed, fozmal oz ozderly 
parts foꝛ that they be not of the eſſence of a Decd of Feoffment, fo if ſuch a Deed be without 
przmiſle<, habendum, renendum, reddendum clauſe of warranty, the clauſe of In cujus rei teſtimo- 


nium, the Date, and the clauſe of hiis reſtibus, yet the Deed is good. (f) Foz if a man by Deed [lf ] Mirror ca. i ſect 6, 
give lands to another, and to his heirs without moze ſaping, this is good, if he put his Seal aud cap. 5. fe. 1. 


to the Deed, deliver it, and make livery accozdingiy. (g) So it is if A. give lands, to have 
and to hold, to B. and his heirs, this is good, albeit the Jeoffee is not named in the Pꝛemiſſeg 


Glanvil lib. 1 o. ca. 12. 
Bract lib. 5. fol. 3 96. 
Flet. lib. 6. c. 3 2. Brit. f. 66. 


And yet no well adviſcd man will cruſt to ſuch dreds, which law by conftruction maketh good, 1g vide Terms of the 

ut res magt valeat, but when fozm and ſubſtance concur, then is the Deed fair and abſolutely law, verb. fairs. 

good. The ſcaling of charters and deeds is much moze Ancient than ſome, out of Erroz,have Vid.Glanvil lib, r o. c. la. 
imagined, foz the charter of the King Edwyn, bzother of King Edgar, bearing date Anno Do- Mir. c. r. ſect. 3. & c. 3. 


mini, 956. made of the land called Jecklea in the Ille of Ely, was not only ſealed with his own 
ſeal (which appeareth by theſe words, Ego Edwinus gratia dei rotius Brittannicæ telluris Rex meum 
dodum proprio ſigillo confirmavi) but alſo the Biſhop of Wincheſter put to his ſeal, Ego Elfwi- 
nus Winton Eccle ſiæ divinus ſpeculator proprium ſigillum impreſſi. Ind the charter of King Offa, 
whereby he gave the Peter⸗pence, doth yet remain under ſeal. But no Ring of England, be= 
foe, 02 ſince the conqueſt, ſealed with any ſeal of Arms, befoze Ring R. 1. but the ſeal was the 
King ſirting in a chair on the one fide of the ſeal, and on hozſe-back on the other ſide in divers 
forms. And King R. 1. feaied with a ſeal of two Lyons,foz the conqueroz foz England bare two 
Lyons, and Ring John in the right of Aquitain (the Duke whereof bare one Lyon) was the 
firſt that bare thzee Lyons, and made his ſeal accoꝛdingly, and all the Kings ſince have fol⸗ 
lowed him And King E. 3. in Anno 13. of his Reign, did quarter the Arms of France with 
his thꝛee Lyons, and took upon him the Title of Ring of France, and all his ſucceſſozs habe 
kollowed him therein. ; 

Jn ancient Charters of Feoffment there was never mention made of the delivery of the 
Deed, oz any livery of ſeiſinindozfed, foz certainly the witneſſes named in the deed, were wit= 
neſſes of both: and witneſſes either of delivery of the deed, oz of livery of ſeiſin by expꝛeſs termg 
was but of latter times, and the reaſon was in reſpect of the notoziety of the Feoffment. And 
F have known ſome Ancient Deeds of Feoffment having livery of ſeiſin indoꝛſed, ſuſpected, 
E after detected of fozgery. As uf a deed in the (tile of the Ring name him Defenſor fidei befoze 


13 H. 8. oʒ ſupream head befoze 20 H. 8. at which time he was firſt acknowledged ſupꝛeme head 21 H. s. cap. 16. 


by the clergy, albeit the Ring uſed not the ſtile of ſupreme head in his charters, &c. till 22 H.8. 
oz King of Ireland, befoze 33 H.8. at which time he aſſumed the title of the King of Ire land, being 
befoze that called Lozd of lreland, it is certainly fozged, & ſic de ſimilibus. 

And ſome have obſerved that Grace was attributed to Ring H. 4. Excellent Grace to Ring 
H. 6. Majeſty to Ring H. 9. and befoze, the King was called, Soveraign Lord, Liege Lord, High- 


Vid. 2 H. 4: ca. 1 5. where 
Royal Majeſty is attri- 
buted to the King, and 


neſs, and Kingly Highneſs, which in Latin in legal pꝛoceedings is called regia celfirudo, as the Crimen lœſæ Majeſtatis 
beginning of the Petition of Right to the King is,humillime ſupplicavit veſtræ celſitudini regiæ, far more ancient. 


&c. and the like. Ind upon this occaſſon it ſhall not be impertinent, ſeeing it is part of the 
fo:mat deed, to ſet down the ſeveral ftites of the Rings of England ſince the conqueſt. 

William the Conqueror commonly ſtiled himſetf Willielmus Rex, and ſometimes Willielmus 
Rex Anglorum, Ind the like did William Rufus, and ſometimes Willielmus dei gratia Rex An- 

lorum. 
l Henry the firſt, Henricus Rex Anglorum, and ſometimes Henricus dei gratia Rex Anglorum. 

Made the ſole daughter and heir of H. 1. wzote Matildis imperatrix Henrici regis fiſia & A nglo- 
rum domina. Divers of whoſe Creations and Gꝛants J have ſeen. a 

King Stephen uſed the ſtile that Ring H. 1. did. ; 

Henry the 2. Fitz Emprice omitted dei gratia, and uſed this ſtile, Henricus Rex Angliæ, dux 
Not mania, & Aquitaniz, & comes Andegaviæ, he having the Dutchy of Aquitain and Earidam 
of Poitiers in the Right of Elianor his wife heir to both: and the Earldom of Anjou, Tour- 
ny and Main, as Son and Heir to Jeffery Plantagenet by the ſaid Mawde his Wife, daughter 
and ſole heir of Ring H. 1. She wag firſt married to Henry the Emperoz, and after his 
_— to the ſaid Jeffery Plantagener. Which Dutchy of Aquicain doth include Gaſcoigne and 

uian. a 
King R. 1. uſed the ſtile that H. 2. his father did, yet was he King of Cyprus, and after of 
Jeruſalem, but never uſed any of them, Ri 

ing 
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King John uſed that Ctle, but with this addition Dominus B:berniz, and pet all that he had 
in Ireland was conquered by his father Ring H. 2. which title of Vom us Hivern.&zhe aſſun. cd, 
as annexed to the Crown, albeit his father, in the 23. ycar of his Reign, had creebo hun 

ing of lreland in his life time. 

King H. 3. ſtiled himſelf as his father King John did, until the 4 4. year of his Reign, and 
then he teft of his tile Dux Normaniz, & comes Andegaviæ, and w:ote oniy A cx Anguæ, Dune 
nus Hiberniæ, & Dux Aquitaniæ. ä 

King E. 1. ſtiled himſelf in like manner as Bing H. 3. his father did, Rex Angliæ, Dominus Hi- 
berniæ. & Dux Aquitaniæ. And ſo did Ring E. 2. during all his Reign. Ind Ring E. 3. uſed the 
ſelf ſame ſtile until the 13. pear of his Reign, and then he ſtiled hia leit in this foꝛm, Edwardus 
dei gratia Rex Angl iæ & Franciæ, & dominus Hiberniz, leaving out of his ſtiie Dux Aquitamæ. He 
was Ring of France, ag ſon und heir of Iſabel wife of Ring E. 2. daughter and heir of Philip le 
Beau Ring of France, he firſt quartered the French $rmoues with the Engliſh in his grect 
Seal, Anno domini 1338, & regni ſui 14. | | 

King R. 2. and King H.4. uſed the ſame ſtile that King E.3. did. And King H. g. until the 8. 
year of his Reign continued the ſame ſtile, and then wꝛote himlelf, Rex Angliz harens & regen, 
Franciz, & dominus Hiberniz, and ſo continued during his like. : : 

King H. 6. wzote, Henricus dei gratia rex Angliz & Franci&, & dominus Hiberniæ; this King 

Vid Rot Parliam anno deing crowned in Paris King of France uſed the ſaid ſtile 39. pears, till he was dilpoſſeſſed of rye 
1 H.6.nu.1 c he was ſti- Crown by King E. 4. who after he had reigned allo about ten years, King H 6. was reſtoꝛed 10 
led Rex Franciæ & An- the crown again, and then wꝛete, Henricus dei gratia rex Angliæ & Franciæ, & dominus Hioe ru 
gliæ & dominus Hiber- ab ifichoatione regui ſui 49. & recaptionis regiæ poteſtatiʒ primo. ; : 

nir, King E. 3 R. 3. and H. 7. ſtiled themſelves, Rex Angliæ & Franciz, & dominus Hiberniæ. 

Ring H. 8. uſed the ſame ſtile till thetenth year ot his Reign, and then he added this wozd 

Octavus) as Henricus octavus dei gratia, &c. In the 13. year of his Reign he added to his ile 
fidei defenſor. In the 22. year of his Reign, in the end of his ſtile he added lupremum caput 
Eccleſiæ Anglicanz. And in the 23. year of his Reign he ſtiled himſelf thus , Henricus octavus 
dei gratia Angliæ, Franciæ, & Hiberniæ rex, fidei defcnior, &c. & in terra Eceleſiæ. Anglicanæ & Ht 
ber niæ ſupremum caput. g : | | 

King E. s. uſed the ſame ſtile, and ſo did Queen Mary in the beginning of her Reign, and 

by that name ſummoned her firſt Parliament, but ſoon after omitted ſupremum capur nd after 
her marriage with King Philip, the ſtile not withſtanding: that omiſſton was the longeſt that 
ever was, viz. Philip and Mary by the grace of God King and Queen of England and France, Na- 
ples, Jeruſalem and Ireland, Defenders of the Faith, Princes of Spain and Sicily, Archdukes of Au- 
ſtria, Dukes of Millain, Burgundy and Brabant, Countees of Hasburgh, Flanders and Tyroll. And 
this ſtile continued till the fourth and fifth year of King Philip and Queen Mary, and then 
Naples was put out, and in place thereof both the Cicilies put in, and ſo it continued all the lite 
of Queen Mary, 
I need not mention the ſtile of Queen Elizabeth, King James, noz of our Soveraign Lo:d 
King Charles, becauſe they are ſo well known, and J fear J have been too long concerning 
this point, which certainly is not unneceſſary to be known foz many telpects. But to ſhew tye 
cauſes and reaſons of theſe alterations would ask a Treatiſe of it ſeit, and doth not tozt to 
the end that J have aimed at. And now let us return to the ieaining of Charters and Dees 
of Feoffments and Gzants. h 
Uery neceſſary it is that witneſſes ſhould be underwꝛitten and indozled,for the better ſtreng⸗ 
thening of Deeds, and their names (if they can wzite) wzitten with their own hands. 37 of 
Tivory of feiſin incident Liber of ſeiſin ſee hereafrer dect 59. and foꝛ Deeds, Sect 66, and of conditional Deeds ſee our 
2 2 Futhoz in his chapter of conditions. Ind now let us pꝛoceed to the other woꝛds of ouʒ Juthoz, 


t Feoffment. 
vid. ect. 59. | 
4 C 14 luy 8 a ſes heires. Hzres, in the legal underſtanding of the Common Law, 
oy to ere implyeth that he is ex juſtis nuptils procreatus, foz hæres legitimus eſt quem nuptiæ demonſtrant, 
Flet. lib. 6. cap. j. & 54. and is he to whom lands, tenements, oz hereditaments by the 3 of God, und right of blood 
& lib. 1. cap. 13. do deſcend of ſome eſtate of inheritance, foꝛ ſolus Deus hæredem facere poteſt non homo: dicun- 
Glanvil.lib.7.ca.r. tur autem hæreditas & hæres ab hærendo, quod eſt are inſidendo, nam qui heres eſt, haret, vel di- 
& ca. i a. & 1 3. citur ab hærendo quia hæreditas ſibi hæret, licet nonnulli hæredem dictum velint quod hæres fuit, hoc 
eſt dominus terrarum, &c. quæ ad eum perveniunt. 
A Monſter which hath not the ſhape of mankind, cannot de heir oz inherit any land, aibeic 
| it be bzought fozth within Marriage, (a) but although he hath defozmity in any pa. t of his bo⸗ 
(a) Bract. lib. g. fol. 437. Dy, pet if he hath humane ſhape he may be heir. Hi qui cuntra formam humani generis converſo 
428. Brit. ca. 66. fol. 167. more procreantur, ut ſi mulier monitroſum , vel prodigioſum enixa, inter liberos non Com- 
be p. s. putentur, partus tamen cui natura aliquantulum ampliaverit vel diminuerit, non tamen ſuper- 
v leta lib. r. ca. . abundanter (ut fi ſex digitos vel niſi quatuor habuerit ) bene debet inter liberos connumerari. 
Si 
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Cap. I. Of Fee ſimple. Sec. 1. 


In our old books and recoꝛds there is mention made of another heir. viz. hæres aſtrarius fo cal⸗ 
led of Aſire, that is an harth of an houſe, becauſe the anceſter by conveyance hath ſet his heir 
apparent, and his family in a houſe and living in his lite time, of whom Bracton ſaith thus. 
[a] Item eſto quod hæres ſit aſtrarius, vel quod aliquis anteceſſor reſtituat hæredi in vita ſua hæredi- 
tatem, & ſe dimiſerit, videtur quod nullo tempore jacebit hæreditas, & 1deo quod nec relevari poſſit, 
nec debet, nec relevium dari. | b] Foz the benefit and ſafety of right heirs contra partus ſuppoſi- 
tos, the law hath pꝛovided remedy by the wait de ventre inſpiciendo, whereot᷑ the Rule in the Re= 
giſter is this; Nota fi quis haben; hæreditatem duxerit aliquam in uxorem & poſte a morlatur ille 
fine hzrede de corpore ſuo exeunte, per quod hæreditas illa fratri ipſius defuncti deſcendere debeat, 
& uxor dicit ſe eſſe prægnantem de ipſo defuncto cum non fit, habeat frater, & hzres breve de ventre 
inſpiciendo. It ſemeth by Bracton and Fleta which followed him, that this wꝛit doth lie, Ubi uxor 
alicujus in vita viri ſui ſe prægnantem ſecit cum non fit, vel puſt mortem viri ſul ſe prægnantem fecit 
cum non ſit ad exhzredationem veri hzredis, &c. ad querelam veri hzredis per præceptum domini 
regis,&c. which is to be unde: ſtood according to the rule of the Kegiſter : when a man having 
lands in fe ſimple dieth, and his wife ſoon after marrieth again, and fains her ſei with child 
by her koꝛmer hus band in this caſe though the be married, the wꝛit de ventre inſpictendo doth lie 
foz the heir. But if a man ſeiſed of lands in fee ¶ koꝛ example] hath iſſue a daughter, wha is 
heir apparent, ſhe in the like of her father cannot have this wit foz divers cauſes. Firſt, be⸗ 
cauſe ſhe is not heir, but heir apparent, foʒ as hath been ſaid, nemo eſt hæres viventis, and this 
wꝛit is given to the heir to whom the land is deſcended. And both Bracton and Fleta ſaith, that 
this wit lyeth ad querelam veri hæredis, which cannot be in the life of his unceſtoꝛ, and here⸗ 
with agreeth Britton and the Regiſter. Secondly, the taking of a husband in the caſe at᷑oꝛeſaid 
being her own act, cannot bar the hei of his lawful action once veſted in him. Thirdly ,the law 
doth not give the heir apparent any wꝛit, koꝛ it is not certain whether he ſhall be heir ſolus deus 
facit hzredes. Fourthly, the inconvenience were too great if Heirs apparent in the life of their 
anceſtoꝛ ſhould have ſuch a writ to examine and try a mans lawful wife in ſuch ſozt as the 
wꝛit de ventre inſpicieado doth appoint, and if ſhe ſhould be found to be with child, oꝛ ſuſpect, 
then ſhe muſt be removed to a caſtle, and there ſafeiy kept until her delivery, and ſo any mang 
wife might be taken from him againſt the laws of God and Man. 

The woꝛds of the wit de ventre inſpiciendo make this exident, Rex vic ſalutem, monſtravit 
nobis A. quod cum R. 4 fuit uxer Clenentis B. pragnans non fit, ipſa falſo dicir ſe eſſe præguantem 
de eodem Clemente ad exbæredationem ipſius A. deſicut terra quæ fuit ejuſdem C. 44 ipſum A jure hæ- 
reditario deſcendere debeat tanquam ad f atrem & hæredem ipſius C. fi prædict. R. prolem de eo non 
habuerit, &c. But this rather belongs to the Treatile of oziginal wits, and therefo:e thus 
much herein ſhall ſuffice. 

And it is to be obſerved that every wozd of Littleton is woꝛthy of obſerbation, fürſt, [ Heirs] 
in the Plural number, koꝛ if a man give land to a man & to his heir in the ſingular number, he 
Hath but an eſtate fo: life, foꝛ his heir cannot take a fee ſimple by deſcent, becauſe he is but one, 
and therekoze in that caſe his heir ſhail take nothing Alſo obſervable is this conjunctive [E. 
Foz if a man give lands to one, C o have and to hold to him oz his heirs, he hath but an eitate 
fo: life fox the uncertainty. (Ses, ſuis] It a man give land unto two, to have and to hold ta 
them two dc hæredibus [c] omitting luis, they have but an eſtate foz life foz the uncertainty, 
whereof moze hereaf:er in this Section, But it is ſuid, it land be given to one man, & hæredi- 
bus, omitting ſuis, that notwithſtanding a fee [ple paſſeth, but it is ſafe to follow Litiletoa. 


e (d) Et ſes aſſignes. aflignee cometh fzom the verb aſſigno. And note there be Il= 
ſigns in Deed,and Ifſigrs in Law, whercof ſee moze in the chapter of warranty, Sect.7 33. 


¶ Ceux parolx (ſes heires] tantſolement font leſtate denheritance 


en touts ft eoffment 8 S2 ranks, Ce] Si autem facta eſſet donatio, ut fi dicam, do tibi talem 
tertam, iſta donatio non extendit ad hæredes ſed ad vitam donatoris, &c. f ] Here Littleton treat= 
eth of purchales by natural perſons, and not of bodies politick oꝛ cozporate, [ g |foz if lands le 
given to a ſole body politick oꝛ coꝛpoꝛate, (as to a Biſhop,Parſon, Uicar,Maſeer of an Boipi⸗ 
tal, c.] there to give him an eſtate of inheritance in his politick o: cozpozate capacity, he mutt 
Have theſe wozds, To have and to hold to him and his ſucceſſoꝛs, foꝛ withcut theſe words Suc- 
ceſlor-,in thoſe cafes there paſſeth no Inheritance, foꝛ as the heir doth inherit to the anceſtez,ſo 
the ſucceſſoꝛ doth ſucceed to the pꝛedecelſoꝛ and the executoꝛ to the teſtatoꝛ. h ] Eut it appeareth 
here by Littleton that if a man at this day give lands to l. S. and his ſucceiſo:s, this createth no 
kee ſimple in him, foz Littleion ſpeaking of natural perſois ſaith that theſe woꝛds [his heirs } 
make an eitate of Inheritance in all feoffmenis and grants, whereby he excludeth theſe woꝛdg 
his ſucceſſoꝛs.] [Ci] And ret if it be an ancient Gzant it miſt be expounded as the Law 
was taken at the tüne ok the Gzant, [k] J Chantry Pꝛieſt incozpotate took a Keaſe to 

him 
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him and his ſacceſſoꝛs foꝛ a hundꝛed pears, and after tok a Releaſe from the Leaſoz to him and (k) Hil. 21 Eliz. Dyers 
his ſutceſſoꝛs, and it was adjudged that by the Releaſe he had but an eſtate fo: life, foꝛ he had manuſcript, Inter Anſley 
the leaſe in his natural capacity foz it could not go in ſucceſſion, and Chis ſucceſſoꝛs Igave him & Johnſon in com. banc. 
no Eſtate of Inheritance foꝛ want of theſe woꝛds [his heirs] (1) It the Ring by his Letters () 18 H. s. 11. b. &c. 
Patents giveth lands Decano & Capitulo, habendum ſibi & hæredibus & ſucceſſoribus ſi's : In adjudge. 

this caſe albeit they be perſons in their natural capacity to them and their heirs, yet becauſe 

the Gꝛant is made to them in their politick capacity, it ſhall enure to them and their ſucceſſoꝛs. 

And ſo if the King do grant lands to I. S.Habendum ſibi & ſucceſſoribus fine hæredibus ſuis, this 

Sꝛant ſhall enure to him and his heirs. 

m) B. Having divers ſons and daughters, A. giveth lands to B. & Liberis ſuis , & a lour (m)1 5 E. 3. tit. Counter- 
heires, the father and all his childꝛen do take a fee ſimple joyntly by foꝛce of theſe woꝛds [ their Plea de Voucher 42. 
heirs} but if he had no child at the time of the feoffment, the child bozn afterward ſhall not 37 #5397 54-1 
take. | 

Theſe woꝛds [his heirs] do not only extend to his immediate heirs,but to his heirs remote, 
and moſt remote, bozn and to be bozn,(n) ſub quibus vocabulis | hæredibus ſuisJomnes hæredes pro- (n)Flets lib c g. s. 
pinqui comprehenduntur, & remori, nati & naſcituri. Ind hæredum appellatione veniunt hzredes 
hæredum in infinitum. And the reaſon wherefoze the lam is ſo pꝛeciſe to pꝛeſcribe certain woꝛds mne 


to create an eſtate of Inheritance, is foz avoiding of uncertaintythe mother of contention and 8 


confuſton. 

There be many woꝛds ſo appꝛopꝛiated.as that they cannot be legally expꝛeſſed by any other 
wozd, 02 by any periphzaſſs, oz circumlocution : Some ts eſtates of lands, ac. as he e and . | 
in (aj other places of our Juthoz, In this place theſe wozdg,rantſolemenr, not ſolement alone, (0) Sc 1 14 
but tantſolement all onlp, i e.ſolummodo, oꝛ duntaxat, are to be obſerved 3 (b) Some to tenures ; (OT f 56 161. 
(c) Some to perſons ; (d) Some to offences; (e) Some to forms of oziginal waits either (d)sect. 19. 194.746. 
foz recovery of right, oz removing, oz redꝛeſs of wrong; (f) Some to warranty of land, (e)Sc#. 9.57.1 94.224. 
Theſe have J touched foꝛ examples, N leave others to theſtudious Reader to obſerve,and add, 234 226.241.485. 
holding this foꝛ an undoubted verity, that there is no knowledge, caſe, oꝛ point in law, ſeem it 478.65 1.655. 646.620. 
of never ſo little account, but will ſtand our ſtudꝛnt in lead at one time oz other, and there foꝛe 5 74.692. 
in reading, nothing to be pꝛetermitted. (K )Seck, 733. 


q Font leſtate. Status die itur à ſtando, becauſe it is fixed and permament. The Iſle 
of Man, which is no part of the Kingdom, but a diſtinct Territozy of it ſelf,hath been granted 2 
by the great Seal to divers ſubjects and their heirs. (g) It was reſolved by the Loꝛd accoꝛd⸗ pot wig — aw 
ing ts the courſe of the common law, fo: whatſoever ſtate of Inheritance paſs under the great= the Lord Chancellor, — 


Seal of England, it ſhall be deſcendible accozTing to the Rules, and courſe of the common law 2 chief juſtices, and chief 
of England. | Baron. 


T En touts feoſfments & grants. Here he giveth the feoffment the firtt place 
as the ancient and the molt neceſſary conveyance, both foz that it is ſolemn and publick, and . „ide ged. „ & 66 
therefoze beſt remembꝛed and pzoved, ; and alſo foz that it cleareth all, diſſeiſins, abatements, irons —_— 1 5. & 
intruſtons, and other wzongful oꝛ defeaſible eſtates, wheie the entry of the Feoffoz is lawful, 0.5 deck. 1. Brack lib. 2. fo. 
which neither fine, recovery, no: bargain and ſale by Deed indented and inrolled doth. And 33.366.368. 
here is implied a diviſton of Fee, oꝛ Inheritance, viz. (h) into cozpozeal (as Lands and Te⸗ Fleta lib. 3 ca. 1. 2.1 5. 
nements which lie in livery) compꝛehended in this wozd Feoffinenr, and may pals by liverp Brit. 34-37-2. & fol. 
by Ded, 02 without Ded, which of ſome is called hæreditas corporata , and incozpozeal, 63.1 wg 92,141,142: 
(which lie in Grant, and cannot paſs by livery, but by Deed, (as Adbowſons,Commons,zc,, 15 Conn eg 
and of ſome is called hzreditas incorporata) and, by the delivery of the Ded, the Freehold Grange. pt 
and Inheritance of ſuch inheritance,as do lie in Gzant, dath paſs) compꝛehended in this 
woꝛd Grant. And the Deed of incozpozate Jnheritances doth equal the livery of coꝛpoꝛeal. 
Ind therefoze Litileton ſaith , in all Feoffments and Grants. Hæreditas, alia corporalis, - 
alia incorpↄralis: Corporalis eſt, quæ rangi poteſt & videri, incorporalis quæ tangi non poteſt, nec Mirror cap. g. ſect. t. 
videri. N Britton cap.3q. 
Feoffment is derived of the woꝛd of Art feodum, quia eſt donatio feodi,foz the Ancient wꝛiters For the Antiquity ot 
of the Law called feoffment donario, of the Uerb do oz dedi, which is the apteſt wozd of feoff⸗ Feottinents fee the ie- 
ment. And that wozd Ephron uſed, + when he enfeoffed Abraham, ſaying, I give thee the fiely cond part of the taſti- 
ol Macpelah over againſt Mamre, and the cave therein J give thee and all the trees in the fleld tutes, Marlebridge ca.q. 
and the boꝛders round about, all which were made ſure unto Abraham ſoz a poſſeſſion, in the ? * * 
pꝛeſence of many witneſſes. 3 
By a keoffment the coꝛpoꝛal fee is conveyed, and it pꝛoperly betokeneth a conveyance.in fee, A 
as our Authoꝛ himſelf hereafter ſaith, * in his chapter of Tenant foz life. And yet ſometime Whew oat 7 1 
impꝛoperl it is called a feoffment when an eſtate of freehold doth only paſs, Done eſt noſme 8 org fc, 
general plus que neſt feoffment, car done eſt general a tours choſes moebles & nient moebles, fecit- ft Gus. 
ment eſt riens forſque del ſoyle. Ind note there is a — inter cartam & ſactum, foꝛ caria is ſed. 255 
ö inte gded 
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Cap. I. Of Fee ſimple. Sec. 3. 
intended a charter which doth touch inheritance, and ſo it is not factum unleſs it Hath ſome o⸗ 
ther addition. | 

Grant, Conceſſio, is pzoperly of things incozpozeal, which (as hath been ſajd) cannot paſs 
without Deed. Ind here it is to be obſerved (that I may ſpeak once foz all) that every Pe⸗ 
riod of our Authoz in all his thꝛe boks contains matter of excellent learning, necefſariiy to 
be collected by implication, oꝛ conſequence, foz example he ſaith here, that thele woꝛds [his 
heirs] make an eſtate of Jnherirance in all Feoffments and Gꝛants, he exp:eſſing Feoffments 
and G:ants, neceſſarily implieth, that this Rule extendeth not, firſt, to Laſt Wills and Teſta. 
ments, foz thereby, [Ci] as he himſelf after ſaith, an eſtate of Jnheritance may paſs without 
theſe wozds [ his heirs.) [k}As if a man deviſe 20 acres to another, and that he ſhall pay to 
his Executoꝛs fo: the ſame ten pound, bereby the Deviſeꝛ hath a fee ſimple by the intent of the 
De viſoꝛ, albeit it be not to the value of the land. [|] So it is if a man deviſe lands to a man 
imperpetuum, oz to give, and to ſell, oꝛ in feodo ſimpſici, oꝛ to him and to his aſſigns foz ever, 
Jn theſe caſes a fe ſimple doth paſs by the intent of the Deviſoz, but if the Deviſle be to a 
man and his aſſigns without ſaying [ foz ever] the Devilee hath but an eſtate foz life. m) It 
a man deviſe land to one & ſanguini ſuo, that is a fee ſumple, bu: if it be ſemini ſuo, it is an eſtate 


[u] Secondly, that it extendeth not to a fine ſur conuſans de droit come ceo que il ad de ſon 
done, by which a fe aiſo may paſs without this woꝛd heirs} in reſpect of the height of that 
fine, and that thereby is implied that there was a pzecedent gift in fee. | 

Thirdly, Noz to certain Releaſes, and that the manner of ways, Col] firſt, when an eſtate 
of Inheritance paſſeth and continueth, as if there be the coparceners oz zoyntenants,and one 
of them releaſe to the other two, oz to one of them generally without this wozd [heirs ] by Lir- 
tletons own opinion they have a fe ſimple as appeareth hereafter. 2. By releaſe [ p] when an 
eſtate of Inheritance paſſeth and continueth not, but is extinguiſhed, as where the Lozd reieaſ= 
es to theTenant,oz the Gꝛanteꝛ of a Rent, ec. releaſe to the tenant of the land generally all his 
right, ac. hereby the Seigniozy, Rent, c. are extinguiſhed foz eber, without theſe woꝛds[hrirs.] 
3 (when a bare right is releaſed, as when the Diſſeiſe releaſe to the Diſſeiſoꝛ all his right, 
he need not (ſaith our Zuthoꝛ in another place) ſpeak of his heirs. But of all theſe, and the 
like caſes,mo:e ſhall be treated in their pꝛoper places. 4. Noz to a Recovery, A. ſeiſed of land 
ſuffereth B.to recover the land againſt him by a common recovery,where the Judgment is quod 
przdiQus B. recuperet verſus przd* A. tenementa prædicta cum pertin', yet B.recovereth a Fee 
ſimple without theſe wozds| heirs oz regularly every Becoveroz recovereth a fee ſimple. 5. Noz 
to aicreation of Nobility by Wrir,foz when a man is called to the upper houſe of Parliament by 
wꝛit, he is a Baron and hath Inheritance therein without the woꝛd (heirs yet may the King 
limit the general ſtate of Inheritance created by the law aud cuſtom of the Realm to the heirs 
males, oz general of his body by the wzit, as he did to Bromflete, who in 27 fl. 6. was called to 
Parliament by the name of the Lozd Veſcye,&c. with the limitation in the wt to him and the 
heirs males of his body, but if he be created by patent, he muſt of neceſſity have theſe woꝛds 
[his heirs Joʒ the heirs males of his body,oz the heirs of his body, ac. otherwiſe he hath no Jn= 
heritance.The firſt creation of aaron by patent that J find was of John Beauchampe of Holt 
created Baron by patent in 11 R. a. foz Barons befoꝛe that time were called by wꝛit: Ind it is 
to be obſerved that of ancient times Earls, c. were created by girding them with a ſwoꝛd, and 
nominating him Earl, cc. of ſuch a County oz place, and this with a calling of him to Par⸗ 
liament by wait, by that name was a ſufficient creation of Inheritance. 

But out of this Rule of our Zuthoꝛ the law doth make divers exceptions (Et exceptio pro- 
bat regulam)foz ſometime by a feoffment a fee ſimple ſhall paſs without theſe woꝛds [ his heirs] 
Foz example, firſt, [ri if the father infeoffe the ſon; To have and to hold to him and to his 
heirs, and the ſon infeoffeth the father as fully as the father infeoffed him, by this the father 
hath a fee imple, quia verba relata hoc maxime operantur per referentiam ut in eſſe videntur. 
[5] Secondly, in reſpect of the conſideration ,a ee ſimple had paſſed at the common law with= 
out this woꝛd | heirs Jand at this day an eſtate of Jnberitance in tail, as if a man had given 
land to a man with his Daughter in Frankmarriage generally, a Fee ſimple had paſſed 
without this woꝛd | heirs] foz there is no conſideration ſo much reſpected in Law, as the 
conſideratidn of marriage, in reſpect of Alliance and Poſterity. [ r)Thirdly, if a Feoffment 
oz Gzant be made by Deed to a Mayoꝛ and Communalty oz any otheꝛ Co poꝛation aggregate 
of many perſons capable, they have a fee ſimple without the wozd | ſucceſſoꝛs] becauſe in 
Judgment of the law they never die. [u] Fourthly, in caſe of a ſole coꝛpoꝛation a fee ſimpte 
ſhall ſometime paſs without this wozd [ ſucceſſoꝛs] as if a feoffment in fee be made of land to 
a Wiſhop,To have and to hold to him in libera eleemoſina, a fee ſimple doth paſs wichout this 
wozd| ſucceſſoꝛg.] [w]] Ind ſo if a man give lands to the Ring by Deed inrolled ; a Fee 
{inple doth paſs without theſe wozds { ſucceſlozs oz heirs] becauſe in judgment of Law the 
King never dicth, Fifthiy,in Gꝛants ſometimes an Inheritance ſhall paſs without wy 8 

eirg 
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[heirs] (x) as if partition be made between coparceners of lands in fee ſimple and foꝛ owelty 
of partition the one grant a Kent to the other genrally, the Gꝛante ſhall have a fee ſimple 
without this woꝛd heirs] becauſe the Gzantoz hath a fee ſimple in conſideration whereof he 
granted the Rent, ipſæ etenim leges cupiunt ut jure regantur. Sixthly. by the Foꝛreſt law, if an 
aſſart be granted by the Ring at a Juſtice ſeat (which may be done without charter to another 


(X) 29 Aſſ.25. 15 H. 7. 14 
2 H. 7.5. 11 H. 3. 3. 
21 E. 3. 1. 2 1 Afl. 


Habendum & tenend' ſibi imperpe tuum, he hath a fee ſimple without this wozd{ heirs (y) foʒ there (3) 40 H.. 7. 


is a ſpecial law of the Fozreſt,as there is a law Martial foz wars, and a Marine law foz the (2022 E. 3.3. 45 E. 3. 20. 


ſeas. (2) Ind this Rule of our Z uthoꝛ extendeth to the paſſing of eſtares of Jnheritances in 
exchanges, releaſes, oꝛ confirmations that enure by way of enlargement of eſtates, warranties, 
bargains aud ſales by Ded indented and inrolled, and the like, in which this wo:d| heirs | is 
alto neceſſary, foz they do tantamount to a Feoffment oz Gzant, oꝛ ſtand upon the ſame realon 
that a Feoffment oz Gꝛant doth, foꝛ like reaſon doth make like law, ubi eadem ratio, ibi idem jus. 
And this is to be obſerved thꝛoughout all theſe 3 books, that where other caſes fall within the 
ſame reaſon, our Juthoꝛ doth put his caſe but fo: example, foꝛ ſo our Juchoz himſelf in another 
place*explaineth it: ſaying, Et memorand*que en touts auters caſes coment que ne ſont icy expreſl * 
moves & ſpecifies ſi ſont en ſemblable reaſon, ſont en ſemblable ſey. Ind here ourJutho: is to be un⸗ 
derſtod to ſpeak of heirs when they are inheritable by deſcent,foz they are capable of land alſo by 
purchaſe, æ then the courſe of deſcent is ſometime altered, as if lands of the nature ofGavelkind 
be given toB.and his heirs having iſſue divers ſons, all his ſons after his deceaſe ſhall inherit, 
but if a leaſe foz life be made, the remainder to the right heirs of B. and B. dieth, his eldeſt ſou 
only ſhall inherit, foz he only to take by purchaſe is right heir by the Common law. So note a 
diverſity between a purchaſe and a deſcent, but where the remainder is limited to the right 
heirs of B. it need not to be ſaid, and to their heirs, fo: being plurally limited it includeth a fee 
ſimple, and pet it reſteth but in one by purchaſe. 

Out of that which hath been ſaid it is to be obſerved, that a man may purchaſe lands to 
him and his heirs by ten manner of conveyances,(foz I ſpeak not here of eſtoppels.) Firſt, by 
Feoffment. Secondly, by Gzant (of which two our Þuthoz here ſpeaketh.) Thirdly, by 
Fine, which is a Feoffment of Becozd. Fourthly, by common Recovery, which is a common 
conveyance, and is in nature of a Feoffment of Recozd. 5 ifthlp, by Exchange, which is in 
nature of a Gzant. Sixthly, by Releaſe to a particular Tenant. Seventhly, by confirmation 
to a particular Tenant,both which are in natures of Gꝛants. Eightly,by grant of a Re ver⸗ 
ſton oʒ Remainder with Attoꝛnment of the particular Tenant ,of all which our Puthoz ſpeaketh 
hereafter. Ninthly, by bargain and ſale by Deed indented and inrolled, oꝛdained by ſtatute 
ſince Littleton wzote- Tenthly, by deviſe by cuſtom of ſome particular place, as he ſheweth here= 
after. and ſince he wꝛote, by will in writing, generally by authozity of Parliament. : 

what woꝛds are apt woꝛds foz a Feoffment 02 Gꝛant, vide Set. 33 1. Dur Yuthaz ſpeaketh of 
Feoffnents and Gzants, whereby is implied lawful conveyances, and therefoze this ule ex⸗ 
tendeth not to diſſeiſins, abatementg, oꝛ intruſtons into lands oꝛ teuements, oꝛ to uſurpations 
to advowſons, ac. in which caſes eſtates in fee ſimple are gained by the act and wꝛong of the 
Diſſeiſoꝛs, Pbatozs, Intruders and Uſurpers, and if a diſſeiſin, abatement, oz intruſton be 
made to the ule of another, if ceſtuy que uſe agreth thereunto in pays, by this bare agræment 
he gaineth a fes imple without any livery of ſeiſin oꝛ other ceremony. 


Sef. 2. 


* 


* WO Ittleton ſheweth here 
C FT ſi home pur Nd if a man pur _ —_— 


_—, Chaſe terres en / Ic haſe Land in fee L — — 
fee ſimple 4 devy ſans ſimple and die with- ple, fox he intendeth not this 
iſſue, cheſcun que eff out iſſue, he which is — = — — 
fon p2ochein colin col- his next coſin collateral of the whole blod, fo: that 
lateral del entire ſanke, of the whole blood, * . = 
de quel pluis long de⸗ how far ſoever he be — 5 — — 5 Nec. 
gree que il ſoit, poet from him in degree, ons. 
inheriter & aver m may inherit and have ¶ Prochein coſin 
ia terre come heire a the land as heir to © ollateral. Neither ex⸗ 


- cludeth he bꝛethꝛen oz ſiſters ,: 
luy. him. becauſe he hath a ſpecial caſe 


concerning them in this chapter, Sc&.5. and in his chapter of parceners, dut this is (ny 
| ; 2 where 


9 E.2.21. 


Li. 4. f. 12 1. Buſtards caſe, 
vide ſect. 465. 469.610. 
19 H. 6. 17.22. 

19 E. 2. garr. 8 5. 


Sed. 301. 


27 H. 8. ca. 1 6.3 2 H. 8. c. 
34 H. S. ca 5. | 


Sect. 831. 


37 All-p.3-33 Aſſ. p. 9. 
12 E. 4 9. &c. 


— —— ——— 


4 
! 
2 


Lib.l. Cap. I. Of Fee ſimple. Sec. 3. 


where a man purchaſeth lands and dieth without iſſue, and having neither bꝛother noꝛ ſiſter, 

then his next couſin collateral ſhall inherit. So as here is implied a diviſfon of heirs, viz. li⸗ 

neal (whoever ſhall inherit) and collateral, (who are to inherit foz default of lineal.) Foz in 

Glanv. lib. 7. ca. 3, 4 deſcents it is a Maxime in Law, quod linea recta ſemper præfertur tranſverſali. Lineal deſcent is 
Bract. lib. 2.c. 30.19.65 conveyed downward in a right line, as from the Gꝛandkather to the Father from the father to 
n & 2. the ſon ac. Collateral deſcent is derived from the ſideoł the lineal, as Gꝛandtathers bꝛother, 
„aper fathers brother, ac. Prochcin couſin collateral inheritera doth give a certain direction to the next 

dra lib. cr. 0. fo. 64. canin to the lon, and therefoze the fathers mother and his poſterity ſhall inherit befoze the 
Flera lib. g. cap. 3. K —@OGzandfathers bzother and his poſterity, Et ſic de cæteris, foz propinquior excludit propinquum, 


lib. 6. ca. 1, & 2. de propinquus remotum, & remotus remotiorem. 

Britton ca. 119. Upon this wozd (prochein) I put this caſe. One hath iſſue two ſons A. and B. and dieth. B. 
Mirror f. ca.. ſeck. z. hath two ſons C. and D. and dicth. C. the eldeft ſon hath ilſue and dieth : A. purchaſeth lands 
30 Aſſ. p. 47. in fee ſimple and dieth without iſſue, D. is thenext couſin, and yet ſhall not inherit, but the 


iſſueof C. toꝛ he that is inheritable is accounted in law next of blood. Ind therefoze here is un⸗ 
detſteod a diviſſon of next, viz. next, jure — — and next, jure propinquitatis, that is, 
—— of teyzeſentation and by right of pꝛopinquity. Ind Lictleron meaneth of the right cf 
entation,foz legally in rourfe of defcents he is next of blood inheritable. And the iſſue of 
C. doth rep:eſent the perſon of C. and if C. had lived he had been legally next of blod. Ind 
whenſoever the father if he had lived ſhoukd have inherited, his lineal heir by right of repꝛe⸗ 
ſentation ſhall inherit betoꝛe any other, though another be jure propinquitatis, neerer of bid. 
Ind therekoze Littleton intendeth his caſe of next coſin of blod immediately inheritable.So ag 
30 Af. p. 47. this pꝛoduteth another di viſlon of next blood, viz. immediately inheritable, as the iſſue of C. and 
and mediately inheritadle as D. if the iſſue of C.die without iſſue, foꝛ the iſſue of C. and all that 
line be they never ſo remote ſhall inherit befoꝛe D. oꝛ his line, and therefoze Littleton ſaith well 
de quel pluis long degree que it ſoĩt. And here ariſeth a diverſity in Law between next of blood 
inheritable by deſtent, and next of blood capable by prchaſe. Ind therefoze in the caſe befoze 
mentioned, if a leaſe fo: life were made to A. the remainder to his next of blood in fe. In this 
caſe as hath been ſaid D.ſhall take the remainder, berauſe he is next of blod and capable by 

purchaſe, though he be not legally next ts take as heir by deſcent, 


Sef.3. 


7 25 te pier C ME ſi ſoft pier JJ Ut if there be Fa- 

eft pluis pro- 1 fitz, ele ther and Son, and 

5 Ess. tit. Adminiſtr. Br. C heine de ſanke, ànd pier ad un frere que the father hath a bro» 
I hola _—_— EW —_— eff uncle a le fits, @ ther that is uncle to the 
of ſocage. . — gfe fitz purchaſe terre ſon, and the fon pur- 
the ſon, the remainder to his £1 Fee ſimple, & moꝛuſt chaſe land in Fee ſim- 


next of blod, that the father ſang iſſue vivant ſon ple, and die without 
Id tak inder by [© 1 
— E the uncle, pier, uncle avera la iſſue, living his father, 


foz that Littleron ſaith the fa= terre come heir al fits the uncle ſhall have 


cheundle in heir. 2 ifa wen &nemy le pier, uncoze the land as heir to the 


hath iſſue two ſons, and the le pier eff pluis p20- ſon, and not the father, 

dür. fon Hoary tie con and che in de ſanke ; pur ceo yet the father is nearer 

the next of his bio, the ue eſt un maxime en of blood; becauſe it is 

younger (on {hall take it, yet le ley, Que enhert- a maxime in Law, 

1 * ph Ea M .». tante poet linealment That inheritance may 
P diſcender, mes nemy lineally deſcend , but 


Osbornes caſe. . ö 
ime en le Ley que : 
. aſcender. Uncoze ft nor aſcend. Yet if the 
enheritance poet li- . . : : , 
nealment diſcender le fits en tiel caſe fon in this caſe die 


moꝛuſt ſans iſſue, & without iſſue, and his 
. ſon uncle entra en la uncle enter into the 


tion 02 ground of art, and a terre come heire a le Land as heir to = 
ts, 


19 R. z. tĩt.gar. 10 o. 


LIMI 


Lib. l. Of Fee ſimple. Sec.. tt 
fits (ſicome il devoit ſon (as by law he concluſion of reafon,ſocatled : 
p la! cp) + apꝛes un- ou ght ) and after the (q)quia maxima eſt ejus digai- (q) Pl. Com. z . b. 


; , . b tas & certiſſima authoritas, at- 
cle devia ſans tiſſue 9 uncle dieth without que quod maximè omnibus 
vivant le pier, donques iſſue, living the father, Proberur, fo ſure and uncon⸗ 


le pier avera la terre the father ſhall have — 28 — ng 


come heire al uncle A. the larid as heir to the _ wh) — — > 
nemy come heire a ſon uncle, and not as heir Maxime. erkakter he callern 
fits, pur ceo que il to his ſon, for that he — — — 


p with a Rule,a commo d, 
veigue al terre per col- cometh to the land by K — — _ : 


lateral diſcent # nemy collateral diſcent and and it were too much curio⸗ 
per lineal aſtention. not by lineal aſcent. tte to make nice diſtinctions 
between them. And it is 

well ſaid in our beoks, (s) neſt my a diſputer lancient principles del ley. I never read any opi= (5) *2,H.-4- 
nion in afiy den old oꝛ new againſt this Maxime, but only in lib. rub. where it is ſaid, (t) ſi — . 
quis ſine liberis diſceſſerit pater aut mater ejus in hæreditatem ſuccedat, vel frater & ſoror fi pater & (Lib 8 3 
mater deſint, fi nec hos habeat, ſoror patris vel matris & deinceps qui propinquiores in parentela OY 
fuerint hæreditario ſuccedant, & dum virilis ſexus extiterit, & hzrediras abinde fir, ſœmina non 
hæreditat. But all our Jutho:s , and the conftant opinion ever ſince, do affirm the max⸗ 
ame. | 

By this maxime in the concluſſon of his caſe, only lineal aſcention in the right line is pꝛo⸗ (grit. ca. 1 19 
hibited, and not in the collateral, (u)Quzliber hzrediras naturaliter quidem ad hæredes hzredira- Peta lib. s ca. 1. 
bilirer deſcendet, nunquam quidem naturaliter aſcendit, deſcendit itaque jas quaſi ponderoſum quod Num. ca 27. 
cadens deorfom recta linea vel tranſverſali, & dunquam reaſcendit ea via qua deſcendit poſt mortem Rarclitts caſe ubi ſupra, 
anteceſſorum, à latere tamen aſcendit alicui propter defectum hæredum inferĩus provenientium;ſo ag 
the lineal aſcent is pꝛohibited by law, and not the collateral. Ind in pꝛohibiting the line al aſ⸗ 
cent, the Common law is aſſiſted with the law of the XII. Tables. 

Here our Authoꝛ foz the confirmation of his opinion dꝛaweth a reaſon and a pꝛot᷑ (as you 
have perceived) from one of the maximes of the Common law: Now that J may here obſerve 
it once fot all, his pꝛots and arguments, in theſe his th: boks, may be generally divided ates 
into two parts,viz.from the Common law and from Statutes, ot᷑ both which, and of their ſe⸗ (4) : Een 2 $3 
veral bzanches J ſhall give the ſtudious Reader ſome few examples, and leave the reſt to his 1761651582123 
diligent obſervation. R 14 277. 

Fo: the Common law his pꝛofs and arguments are dzawn from twenty ſeveral fountains 396.410.440, 441.346, 
02 places. 347-462.43 . 

(a) Firft, from the Maximes. Pꝛincipleg, Rules, Jntendment and Reaſon of the Com⸗ b)Sect zo chere a num- 


mon law, which indeed is the Rule of the Law as here, and in other plates our Authoꝛ doth — 5 4 


uſe. 241.263. 613,614. 
(b) Secondly, from the Books, Becoꝛds, and other Tuthoꝛities ot law cited by him, Ab au- (Osec 28.1 183.365. 
thoritate, & pronunciatis. (e) Sect. 248,249. 
(c) Thirdly; from oꝛiginal Wzits in the Regiſter, à reſccipris valet argumentum. (t) Sect. 38.74.76. 145. 
d) Fourthly, from the foꝛm of god pleading. 332-$71,372-445- 
(e) Fifchiy, from the right entry of Judzments. Co. 
(f) Sixthiy. a præcedentibus approbatis & uſu, from appzoved- Pzecedents and Uſe, - _ — —— . 
(30 Seventhly, à non uſu, from not uſe. Y 686.340.418.613.686. 
(h) Eighthly,ab artificialibus argumentis, conſequentibus & concluſionibus, artificial arguments, „. . 
conſequents and concluſtons. (i)SeR.697.59.104.288. 
Ninthlp, (i) a communi opinione juriſprudentum, from-the common opinion of the Sages of 332.478. 
the Law. (k) Sect. s 7. where many 


others are quoted, 


Tenthly, VD abinconvenienti, from that which is inconvenient, _ (1)Se&.t 3. where many 
Eleventhly, ( DA di viſione, from a diviſion, vel ab enumeratione partium, krom the enumera⸗ more are quoted, but 


tion of the parts. ſee chiefly ſect, 38 1. 
Cwelkthly, (m) à majore ad minus, from the greater to the leſſer, oz (n) front the leſſer to the (m)sect. 438,439.44 
greater, (o) à ſimili, (p) à part. (n) Sect. 18. (o) 3 t, &c. 
3. Ab impoſſibili, from that which is impoſſible. (p)2 91. 298. 409, &c. 
13. (q) A fine, from the end. : — 
15. * Ab urili vel inutili, from that which is p:ofitable oz unp2ofitable. RR. 
16. (r) Ex abſurdo, foz that thereupon ſhall follow an abſurdity, quaſi à ſurdo prolatum, be ;,\5.a..... 
cauſe it is repugnant tounderſtanding and reaſon. (s) Sect 114 222.129, 
17. (5) Auutura & ordine naturæ, from nature 02 the courſe of nature. 211.107. tos. 


18. (t JAb 


Lib. I. Cap.. Of Fee ſimpte.  Sef.3. 


[ tj ect 202. 18. [tw] Ab ordine Religionis, from the oꝛder of Religion. 
lulSeck. 440. 19. [u] A communi præſumptione, from a common pꝛeſumption. 
IWIScct. 48 r. 20. [| w] A lectionibus juriſprudentium, from the Readings of learned men of law. 


Lx Sect. 13, &c. 


Seck 73 1.69 2.63 f.632. From ſtatutes his arguments and p:afs are dꝛawn. 


44110 3.193.134 140%. . [x] From the reherſal oz pꝛeamble of the ſtatute. 
Ly3SeR.464: 2. Be the body of the Law diverſly interpzeted. | ; 
lzISect. 731.683 > Sometime by other parts of the ſame ſtatute, which is benedicta expoſitio, & ex viſceribus 
[a]17E.3.Rot,Park.nu 19, cauſe, | 
25 E.z.cap. 1. Regiſt. in- [y] Sometime by reaſon of the Common law. But ever the general woꝛds are to be intend= 
o1a 61, &c , . ge - 
rer Jura regis 01405" oed of a lawful Act, [zJ and ſuch interp:etation-muſt ever be made of alt ſtatutes, that the in⸗ 
{b]Commonly ſpoken o ; , , 
in Parliament Rolls. nocent oz he in whom there is no default may not be damnified. 
E.4.9. Lib.7. Cal- 5 | lg 
Vins caſe. Fl. com. Sh. En lu Ley. There be divers Laws within the Realm of England. Ts firſt [a]Lex Co- 
ringtons caſe, ronæ, the law of the Crown. i : . 30 7 
[d] This Law appeareth 2, Cb] Lex & conſuetudo Parliamenti. Iſta lex eſtab omnibus quærenda, à multis ignorata, à paucis 
in our books and judict- coguita. 
al Records. 3. [e] Lex naturæ, the law of Nature. : 


Theſe d b A 
F 4- Ld] Communis lex Angliz, the Common law of England, ſometimes called Lex terræ, in⸗ 
[f3 Whereof you ſhall 2 ＋¹ oy — —— in * and — — places. » 

read in our Author, and 5. [e] Statute law. aws eſtabliſhed by authozity of Parliament. 

in our books. 6. Uf Conſuetudines, Cuſtoms reaſonable. ; 

[g]Rot.Parl, 2 R.. nu. 3. 7. (g | Jus belli. The lawof Arms, war, andchivalry, in republica maxime conſervanda ſunt 
13 K. 2. ca 2. jura belli. | 

ene 7 as e 8.[hJEcclefiaſtical or Canon Law in Courts, in certain caſes. 

Hon 1 2x Foneſc.ca. 9. [1] Civil Law 40 — caſes, * _ in 8 —— but N the 2 
52.13 H. 4.4.8 Hs. the Conſtable and Marſhal, and ok the Jdmiralty, in which court of the A dmiralty is ob⸗ 
bo 5. ſerbed/ la ley Olyron anno 5. of Richard the firſt, becauſe it wag publiſhed in the Iſle of Olyron. 
[k]Carta de Foreſta, c. 10. [Kk] Lex foreſiz. Forreſt law. 

che cires of the Forreſts. 11. II The Law of Marque 02 Repziſal. 


r L Wrea. 12. m] Lex mercatoria, Merchant, ec. 
[ 5 Js 1 13. ['n | The Laws and cuſtoms of the Iſles of Jerſey, Gerneſey and Man. 
Brat, 334.444. 14 | o | The Law and pꝛiviledge of the Stannaries. 


Fleta lib. a. ca. 5 f, 2, &c. 15. [p | The Laws of the Eaſt, Weſt, and middle Marches, which are now abꝛogated. 
5 E. 2. 11. 38 E. 2. 7. But hereof this little taſte foz our ſtudent, that he may be capable of that which he ſhall 
4 - 1 A read concerning theſe and others in Betoꝛds, und in our books, and ozderly obſerve them, ſhall 
N. B. I . os 22 y 
Rot Parl. G H.4. nu.q 3- ſuffice. 
10 H. 7. 16.47 E. 3.2 2. ¶ Et ſon uncle enter en la terre. Foz it the uncle in this caſe doth not enter 
30.B.1 Account 127. into the land, then cannot the Father inherit the land, foz there is another maxime in lam 
Carta mercatoria 31 E-1- herein implied. ¶ q That a man that claimeth as heir in fe ſimple to any man by deſcent muſt 
aw rags « E.z.coram imahe himſelf heir to him that was laſt ſeiſed of the actual Frehold and Inheritance. And if 
rege Theſwur.12 E. 2. the Untle in this caſe doth not enter, then had he but a frezhold in law, and no actual frehold, 
5. b. H. s. tol. q. Rot. pat. but the laſt that was ſeiſed of the actual freehold was the ſon to whom the father cannot make 
an. a o E. I. lib. . Calvins himſelt᷑ heir; and therefoze Littleton ſaith, Et ſon uncle enter en la terre ( ſicome devoit per la ley) 
cafe fol. ar. Regiſt. fol. aa. to make the father to inherit, as heir to the uncle. Cr] Note, that true it is that the uncle in 
[0]50 E. 3. Rot. Parl. this caſe is heir, but not abſolutely heir, foꝛ if after the deſcent to him the father have iſſue a 
ee 3 oy be ſon oz daughter. that iſſue ſhall enter upon the Uncle. [s] And ſoit is if a man have iſſue 
r + += * 1 7. 4 ſon and a daughter, the ſon purchaſeth land in fee and dieth without iſſue, the daughter ſhall 
34 Af.v.20.19E2, inherit the land, but if the father hath afterward iſſue a ſon, this ſon ſhall enter into the land 
quar.imped.172. as heir to his bꝛother, and if he hath iſſue a daughter and no fon, ſhe ſhall be coparcener with 
45 E.3.12.4o0Aﬀſ.p.6, her (iter. ; 
Doct. & Stud.12.b. . . a ; 
22 H.6.35. a S come il devoit per Ja ley. Theſe woꝛds as a key do open the ſecrets of the 
15749 H. 61. Law, foꝛ hertupon it is concluded, that where the uncle cannot get an actual poſſeſſion by entry 
oʒ otherwiſe, there the father in this caſe cannot inherit. Ind therefoꝛe if an Advowſon be 
granted to the ſon and his heirs, and the ſon die without iſſue, and this deſcend to the un⸗ 
cle, and he die befoze he doth oz can pꝛeſent to the Church, the father ſhall not inherit, becauſe 
he ſhould make himſelf heir to the ſon, which he cannot do; and ſo of a Bent and the like. But 
if the uncle had pꝛeſented to the Church, oꝛ had ſeiſin of the Rent, there the father ſhould have 
inherited. Foz Littleton putteth his caſe of an entry into land but fo: an example, It the ſon 
make a leaſe fo: life and die without iſſue, and the Reverſton deſcend to the uncle, and he die, 
the Beverſion ſhall not deſcend to the father, becauſe in that caſe he muſt make himſelf heir to 
the ſon. A. inkeoſfe the ſon with warranty to him and his heirs,the ſon dies, the uncle enters 
into the land and dies, the father if he be impleaded ſhall not take advantage of this war⸗ 
ranty 
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rant, foꝛ then he muſt vouch A. as heir to his ſon, which he cannot do, foz albeit thr warranty 

deſcended to the uncle, vet the uncle leaveth it as he found it, and then the father by Littletons 

(de voit) cannot take advantage of it. Foz Littleton Se&.603.ſaith that warranties ſhall deſcend vid. Sect. 60.718. 

to him that is heir by the Common Law, and Sect. 718. he ſaith that every warranty which 

deſcends, doth deſcend to him that is heir to him which made the warranty by the common law, 

which pꝛoveth that the father ſhall not be bouud by the warranty made by the ſon, foz that the d 
father cannot be heir to the ſon , that made the warranty. And a warranty ſhall not go with vid. Seck. 735,726,737. 
renements,whereunto it is annei td, to any eſpecial heir, but always to the heir at the common 

law. And therefoꝛe if the Uncle be ſeiſed of certain lands, and is diſſeiſed, the ſon releaſe: to 

the diſſeiſoz with warranty, and die without iſſue, this ſhall bind the uncle, but if the uncle dle 

without iſſue, the father may enter, foz the warranty cannot deſcend upon him. So if the ſon 35 H-5-33- John Crooks 
concludeth himſelf by pleading concerning the tenure and ſervices of certain lands, this ſhall caſe. 

bind the untle, but if the uncle die without ifſue,this ſhall not bind the father,becauſe he cannot 

be heir to the ſon, and conſequently not to the eſtoppel in that caſe ; but if it be ſuch an eſtoppel 

as runneth with the land, then it is otherwiſe. | 


; Seck. 4. 
LT en tiel caſe, A% in caſe, where 43 A appeareth, Vid.Se&.354. an excel- 
lau le fits pur- LA the ſon purcha ſeth F 
chaſe terre en fte ſim⸗ Land in Fee ſimple , heirs of the part of the father 


. ; . . : and into heirs of 
ple, & deuie ſans il- and dies without illue, — hr en ee e te 
ſue, ceux de ſon ſanke they of his blood on anotd and true Maxime in leres eate 47. 
de part ſon pier enhe⸗ the fathers fide ſhall zur land ar hett, br dw, 
riteront come heires inherit as heirs to him, the ;blod of the firs pur 
a luy, devant aſcun de before any of the blood — fog x —＋ 2 quo fiat * Fleralib.6.car,2,Fe 
ſanke de part ſa mere: on the mothers fide. | A, wg Fog — — 1 
mes fil nad alcun But if he hath no heir daughter of Knightley to wile . 
heire de part ſon pier, on the part of the fa- NG 8 ea 
donques la terre dif- ther, then the land ſhall Knightley yath iflus Edward. —— whe 
cendera a les heires deſcend to the heirs on none of the blood of the 24 a 27 Al. 4 

5 . N 1pnt o E. 3.9. 42 E.3.10. 
de part la mere. Mes the part of the mother. he bid of Edward pad in. 47 a betete 28 


ii home pꝛent enheri⸗ But if a man marrieth herit, albeit he had no kin- — As. 
tri b f itrix dzed but them, becauſe 3 
rir des terres en fi an inheritrix of lands Pd nan th 5328 A Wien B33 


ſimple, queur ont iſſue in Fee ſimple, who gee purchaſer, viz. of Robert Kali caſe lib.4.60.45; 
fit 3, deviont, B in have i 5 F > er, VIZ obert Rateliffs caſe lib. 3. fo. 4 2; 
fits enter en les tene⸗ die, and the ſon enter J (b) ceux del ſank (b)BraQon ubi ſupra. 


ments, come fits & into the tenements, as 4e part ſon pier. Rinn 1 115 


| f : Here it is to be underſtood, Pl. com. 445. Cleres caſe. 
betre a ſa mere, & ſon and heir to his mo- that the father hath two im- 142 Ff. ghet 


puis de vie ſans il⸗ ther 5 and after dies mediate blods in him, viz. 25 Lincoln. Will. Scels 


flue, les heires de without iſſue, the heirs — — — — 2 
5 * — 0 r, 0 t 
part la mere dopent of the part of his mo- plqds are of the part of the 


enheriter les tene- ther ought to inherit, father. (e) And this made an= (Britton fol. 25. 


f f cient Puthozs ſay, that if a Pleta lib. 1. ca. 18. 
ments & jammes les and not the heirs of man be ſeiſed of lands in the —— <a 


heires de part le the part of the father. right of his wife, and is at⸗ 
pier. Et fil ny ad Aid if he hath no heir eatnred of felony , and after 


g | th iſſue, this if ould not 
aſcun heire de part la on the part of the mo. Pathillechis illue Hould net 


mere. donque le Seig⸗ ther, then the Lord could derive no blond inheri⸗ 


nioz, de que la terre of whom the land is table from the father. Ind 
elf tenus, avera la holden, thall have the che Father mul be ent 


brfozs 


Lib. ]. 


[d)19 R. 2. garr. 1 oo. 


Nrittom ca. 118,119. 
Elera lib. 6. ca. 2. 


9 H.. 24. 


(m) 7 H. 6. 4. 
Lib. 1. fol. 100. Shelleys 
caſe. 

(n)s E. a. tit. avowry 207. 


(0)5 E. z. avowry 2074 
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befoze the heir of the blod terre per Eſcheat. land by Eſcheat. In 
gy de lng En melme le manner the ſame manner it is, 
line of the male of part of eff, ſi tenements dil⸗ if lands deſcend to the 


the tather that in) the poſtes cendont a le fits de ſon, of the part of the 
* 2 part le pier, & il en- father, and he entreth, 


deſcents are preferred) muſt ter & puis mozuſt and afterwards dies 
cher call inder, (J nde lang ilſue, cel terre witkour iſſue, this Land 
reaſon of all is this fo: that Diſcend2a as heires ſhall diſcend to the 
the blood of the part of thefa= de part le pier, @ heirs on the part of the 
ms es tn me nemp as heirs de father, and not to the 
law, than the blod of the part la mere. Et fil heirs on the part of the 
pk e ene ny ad aſcun heire de mother, and not to the 

part le pier, donques heirs on the part of the 


¶ Devant aſcun le Seignioꝛ, de que mother. And it there be 


del ſanke del part la terre eff tenus, a- no heir of the part of 


del mere. And it is to Vera la terre per El- the father, the Lord 

— 1 — . cheat. Et ſic vide of whom the Land is 

ath alto two dmmedtate diverſitatem, lou le holden ſhall have the 
5 . fa= - 

— View . — — fits purchaſe terres land by Eſcheat. And fo 

thers blood. Now to illu- tenements, en fee ſim⸗ ſee the diveriity, where 


Robert Fairkeld fon of John ble, & lou il vient the ſon purchaſeth 


Fairfield,and Jane Sandy,take eins à tiels terres lands or tenements in 
to wife Anne Boyes daughter - 

& Jods Bayes and —— ou tenements per dil⸗ fee ſimple, and where 
pree, and hath iſſue William cent de part fa mere he cometh to them by 
Fairfield , who purchaſeth qu de part ſon pier. deſcent on the part of 
lands in foe, Here William his mother, or on the 
Fairfield hath four immedi⸗ os + 

diate bloods in him, two of the part of his father, 

part of his father , viz. the 

blood of the Fairficlds,and the 

bicod of the Sand yes, and two of the part of his mother, viz. the blood df the Boyſes , and the 
blod of the Bewprees, and ſo in both caſes upward in infinitum. Now admit that William Fair- 
field die without iſſue, firſt the blood of the part of his father , viz. of the Fairfields, and foꝛ 
want thereof the blood of the Sandies (foz both theſe are of the part of the father)if both theſe 
foil, then the heirs of the part of the mother of William Fairfield ſhall inherit, viz.firft the blood 
of the Boyſes, and koꝛ default thereof the bicod of the Bewprees. 


It is neceſſary to be known in what caſes the heir of the part of her mother ſhall inherit, 
and where not. It a man be ſeized of lands as heir of the part of his mother, and maketh a 
feoffment in kes, and taketh back an eſtate to him and to his heirs , this is a new purchaſe, 
and if he dieth without iſſue, the heirs of the part of the father ſhall inherit, If a man ſo 
ſeiſed maketh a feoffment in fee upon condition, and die, the heir of the part of the father which 
is the heir at the Common Law ſhall enter foz the condition bꝛoken, but the heir of part of the 
mother ſhall enter upon him, and enjoy the land. ( m) A man ſo ſeiſed maketh a feoffment in 
fee relerving a Bent to him and to his heirs,this Rent ſhall go to the heirs of the part of the 
father; but (n) if he had made a gift in tail, oꝛ a leaſe fo: life reſerving a rent, the heir of the 
part of the mother ſhall have the Reverſton, and the Rent alſo, as incident thereunto, ſhall paſs 
with it, but the heir of the part of the mother ſhall not take advantage of a condition annexed 
to the ſame, becauſe it is not incident to theReverſton,noz can paſs therewith. (o) At a man had 
been ſeiſedof a Mannoꝛ as heir on the part of the mother, and befoze the ſtatute of Quia empto- 
res terrarum, had made a feoffment in fee of parcel to hold of him by rent and ſervice, albeit they 
be newly created, yet foz that they are parcel of the Mannoz,they ſhall with the reſt of the Han⸗ 
no: deſcend to the heir of the part of the mother, quia multa tranſeunt cum univerGrate quæ per ſe 
non tranſeunt. It᷑ a man hath a Bent ſeck of the part of his mother, and the Tenant of the land 

grant⸗ 
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granteth a diſtreſ© to hin and his heirs, and the grantee dyeth, the diſtreſs ſhall go with the 
rent to the heir of the part of rhe mot her as incident oz appurtenant to the rent, foz now is the 
Kentſeck become a Rentcharge. ; 
(p) # man fo ſeiſed as heit on the part of his mother maketh a Feoffment in Fee to the uſe (?) 5 E-4-4-lib. i. fol. 100; 
of him and his heirs, the uſe being a thing in truſt and confidence ſhall inſue the nature of the —— ounge? 3 
iand, and ſhall deſcend to the heir on the part ok the mother. (q) A man hath a ſeignio:y as e 2 Hs ard Procka 
heir of the part of his mother, and the tenancy doth eſcheat, it ſhall go to the heir of the part of 3. 13 H.. 6. 
the mother. Ik the heir of the part of the mother, of land whereunto a warranty is annexed, (J) 16 FP. 3. age 46. 
is impleaded and Uouche, and judgment is given againſt him, and foz him to recover in value, 2 
and dyeth befoze execution (c) the heir of the part of the mother ſhail ſue execution to have in (7) Pl. Com. 292. & 515. 
value againſt the Uouches, foz the effect ought to purſue the cauie, and the recoinpence ſhall See more of chis in the 
enſue the loſs. | chapter of Warranties. 
If a man giveth lands to a man;zro have and to hold to him and his heirs on the part of his 
mother, yet the hcirs of the part of the father ſhall inherit; foz no man can inſtitute a new 
kind of inheritance not allowed by the law, and the woꝛds (of the part of his mother) are void, 
as in the caſe that Litteeton putteth in this Chapter. Jf a man giveth lands to a man to him 
and his heirs males, the law rejecteth this wozd males, becauſe there is no ſuch kind of inhe= 
ritance, whereof you ſhall read moze in his pzoper place. 1 
A man hath iſſue a ſon, and dyeth, and the wife dyeth alſo, lands are letten fo: life, the re⸗ b 
mainder to the heirs of the wife, the ſon dyeth without iſſue, the Heirs of the part of the father 
hall inherit, and not the heirs of the part of the mother, becauſe it veſted in the ſon as a Pur= 
chaſer. Ind the rule of Littleron holdeth as well in other kind of inheritances, as in Lands 
and Tenements- (ſ) Ind therefoze if there be Loꝛd, femmeſne, and tenant, and the Meſne | 
dind her ſelf and her heirs by her Deed to the acquital of the tenant, the Meſne take husband, () 38 E-3-1 2! 
the Tenant by his Deed granteth to the hugband and his heirs, that he oz his heirs ſhall 
not be bound to acquiral, the husband and wife have iſſue, and dye, this iſſue being bound 
as heir to his mother ſhall not take benefit of the ſaid grant of diſcharge, foz that extends 
to the heirs of the part of the father, and not to the heirs of the part of the mother, and 
therefoze the heir of the part of the mother was bound to the acquital. Ind thus much foz 
the better underſtanding of Littletons Caſes concerning the heir of the part of the mother 
ſhall ſuffice, | ; 
C Mes ſi home preſt feme inheretrix, ©c. gere there is another maxim, (t) (i) 39 E.3.29/49 E.3.123 
That whenſoever lands do deſcend from the part of the mother, the heirs of the part of the 
father ſhall never inherit, And likewiſe when lands deſcend from the part of the father, the 
heirs of the part of the mother ſhall never inherit. Et ſic paterna paterni , & e converſo, materna 
maternis. Foz moze manifeſtation hereof, and of that which hereafter ſhall be ſaid touching De⸗ 
ſcents, ſee a Table in the end of this Chapter. 


¶ Avera la terre per Eſcheat. (u) Eſcheat, Eſchaeta is a wozd of art, and deri- (o) vide &.r 30: 
ved from the French word Eſchear (id eſt) cadere, excidere oz accidere, and ſignifleth pꝛope ly Glanvil. lib. y. cap. 17: 
when by accident the lands fall to the L oꝛd of whom they are holden, in which caſe we ſap Fra ddon lib. 2. ſo. 11. 
the fer is Eſcheated. And therefoze of ſome, Eſcheats are called excadentiz 82 tertæ excaden- Fleta lib. f. ca. g. & lib. 3 
tiales (w) Dominus vero capitalis loco hæredis habetur quoties per deſectum vel delictum extingui- 2 IPA | 
tur ſangvi; ſui tenentis, loco hzredis & haberi poterit niſi per modum donationis fit reverſio cujuſque p. N. B. 1 rg * 
renementi. Ind Ockam (who wꝛote in the reign of Henry the ſecond) treating of tenures of the Tr. 15 E. i. in banco Rot. 
Ming, ſaith, Porro eſchaetæ vulgo dicuntur, quæ decidentibus hiis quæ de Rege tenent, xc. cum nod 25. | 
exiſtit ratione ſanguinis hæres ad tiſcumrelabuntur.(x) So as an Eſcheat doth happen two man⸗ ( Flera lib. 5. ca. r. 
ner of ways, aut per defectum ſanguinis, i. foz default of heir aur per delictum tenentis. i. foz —— cap. quod non 
felony, and that is by judgment thz& manner of ways, aur quia ſuſpenſus per colum aut (2) rl. Con Pane fal 
quia abjuravit re gnum, aut quia utlegatus. Ind therefoze they which are hanged by Martial aſee. _ 
— 1 furore belli fozfeit no lands: and ſo in like caſeg Eſchents by the Civilians are cal⸗ 

ca. 

Y Che father is ſeiſed of lands in fe holden of 1:5. the ſon is attainted of high treaſon; ) pl. Com in Nicholla 
the father dyeth. the land ſhall eſcheat to I. S. propter defectum ſanguinis; fo: that the father dyed 2 : 818 
without heir. Ind the King cannot have the land becauſe the ſon never had any thing to foꝛ⸗ 
teit. But the Ring ſhall hade the eſcheat of all the lands whereof the perſon attainted of 
high treaſon was ſeiſed, of whomſoever they were holden, 

(Z) In an appeal of death oz other felony, ac. pꝛoceſs is awarded againſt the defendant, (2)3E.s.f.37.30 H.6.5. 
and hanging the p:ocels the defendant conveyeth away the land, and after is outlawed, the Brack. lib. a. tit. de Forf. . 
conveyance is good and ſhall defeat the Lozd of his eſcheat, but if a man be indiced of felony, m-Pl.cor. 192. andac- 
and hanging the pzoceſs againf him, he conveyrth away the land, and after is outlawed, ©2748 to chis diverfiry 
the conveyance ſhall not in that caſe pzevent the Lozd of his eſcheat. Ind the reaſon of 4, it appeareth by my 
this diverſity is manifeſt : Fox in the caſe of the 3 the wꝛit containeth no time 9 Lord Diers Manuſcript; 

the 


UM! 


Lib. ]. 


(a) Mirror. ca. 1. ſect. 5. 


51H. 3. ſtatutum de Scac. 


Britton to. 3 3.34. 

Flet. lib. 1. cap. 3 6. & 
lib. eap.34.35: 
Regiſt. 30 f. his oath 

18 E. 1. Ro. Parl. 2 1 E. 1. 
Rot. 1. 2 9E. I. ſtat. de Eſ- 
chaetoribus. 14 E. 3. c. 8. 


28 E. 1. ca. 1 8. F. N. B. 1 o0. 


c. Stamf. Prær. 8 1. 1H. 8. 
ca. 8. 3 H. S. ca. 2. | 
Capitula Eſchaetriz in 


vet. Magna Carta. 0.160. 


161. &c. 


Sect. 147.149.248. 
239.417.667. &. 


(b) E.. 11.12. 
Fitz. N. B. 3 3. 9E. 3. 26. 
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the Felony wag done, and therefoze the Eſcheate can relate to the out lawꝛy pꝛonounced. But 
the endictment containeth the time when the felony was committed, and therefoze the eſcheat 
upon the outlawzy ſhall relate to that time. Which caſes J have added, to the end the ſtudent 
may conteive, that the obſervation of Wꝛits, J ndictments, Pꝛoceſs, Audginents, and other En⸗ 
tries, doth conduce much to the underſtanding of the right reaſon ot the Lao. | 

De this woꝛd (eſchaeta) here uſed by our Futhoz, cometh (a) Eſchaetor, an ancient Officer 
ſo called, becauſe his office is pꝛoperly to look to E ſcheats, Wardſhips, and other caſualties be= 
longing tothe Crown. In ancient time there were but two Elcheatozs in England, the one on 
this fide Trent, and the other beyond Trenr, at which time they had Subeſcheators. But in the 
raign of Edward the ſecond, the Offices were divided and ſeveral Eſcheatoꝛs made in every 
County foz life, ac. and ſo continued until the raign of Edward 3. And afterwards by the Sta= 
tute of 14E.3. it is enacted by authozity of Parliament, that there ſhould be ag many Eſ⸗ 
cheatoꝛs aſſigned, as when Ring Edward 3. came to the Crown, and that was one in every 
County, and that no Eſcheatoz ſhould tarry in his office above a year, and by another ſtutuie 
to be in office but once in thꝛee years, the Lozd Treaſurer nameth him. : 

And thereof alſo cometh eſchaetria, which fignifieth the Eſcheaterſhip oz the office of the E⸗ 
ſcheatoʒ. But now let us hear what our Juthoz will further ſay unto us, 


¶ Et ic vide, & c. This kind of ſpecch is often uſed by our Authoꝛ, and doth cve⸗ 

impoꝛt matter of excellent obſervation, which you may find in the Sections noted in the mar= 
zent · * 

N Ind it is to be well obſerved that our Fathoz ſaith, Sil nad aſcun heire, &c. la terre eſchaetra. 
In which woꝛds are implyed a diverfity (as to the Elcheate) between fee ſimple abſolute, 
which a natural body hath, and fee ſimple abſolute whith a body politique 02 incozpozate hath. 
(b) Foz if Land holden of I. S. be given to an Jbbot and his ſucceſſozs : In this caſe if the 
Abbot and all the convent die, ſo that the body politick is diſſolved, the Donoz ſhall have again 


17 E.z.ſtar.de templariis- thig land, and not the Loꝛd by Eſcheat. And ſo if land be given in fee ſimple ro a Dean and 


Chapter,oz to a Wajoz and Commonalty, and to their ſucceſſozs,and after ſuch body politick oz 
incoꝛpoꝛate is diſſolved, the Donoz ſhall have again the land, and not the Loꝛd by eſcheat. 
And the reaſon, and the cauſe of this diverſity is, ſoꝛ that in the caſe of a body politick, oz incoꝛ⸗ 
poꝛate, the ter ſimples veſted in their politick oz incoꝛpoꝛate capacity created by the policy of 
man, and therefoze the law doth annex a condition in law to every ſuch gift and grant, That 
it ſuch body politick oz incoꝛpoꝛate be diſſolved, that the Donoz 02 grantoꝛ ſhall re-enter, foz 
that the cauſe of the gift oz grant faileth, but no ſuch condition is annexed to the eſtate in fee 
fimple veſted in any man in his natural capacity, but in caſe where the donoꝛ oz feoffoz reſer⸗ 
veth to him a tenure, and then the law doth imply a condition in law by way of eſcheat · Jiſo(as 
Hath been ſaid) no wꝛit of eſcheat lyeth but in the th:& caſes afozeſaid,and not where the body 
politick oꝛ incozporate is diſſolved. 5 


Sect. 5. 


V 


C Dw cometh our ãu⸗ 
N thoz to the deſcent 


between b:ethren 
which he purpolely omitted 
befoze. © Deſcent, deſcenſus 
cometh of the Latin wozd deſ- 
cendo, and in the legal ſenſe, 
it ſignilleth when lands do 
by right of blood fall unto a= 
ny after the death of his an⸗ 
ceſto:s : oz a deſcent is a 
means whereby one doth de= 
ribe him title to certain lads, 
as heir to ſome of his ance= 
ſtoꝛs. And of this and of that 
which Hath been ſpoken doth 
ariſe another dibiſſon of eſta⸗ 
tes in fes ſimple, viz. every 
man that hath alawful eſtate 
in kes ſimple, hath it either by 
deſcent, oz by purchaſe, 


C TTem ſi ſoint 

trois kreres, & 
le mulnes frere pur⸗ 
chaſe terres en fee 
ſimple @ devie ſauns 
iſſue , leigne frere 
avera la terre per di⸗ 
ſcent q nemp le pui⸗ 
ſne, dc. Et auxi ſi 
ſoint trois freres & 
le puiſne purchaſe 
terres en kee ſimple 
t devie ſans iſſue, 


leigne frere avera la 


terre per Diſcent | 


Lſo if there be 
three brethren, 

and the middle bro- 
ther purchaſeth lands 
in fee ſimple, and die 
without iſſue, the el- 
der brother ſhall have 
the Land by deſcent, 
and not the younger, 
&c. And alſo if there 
be three brethren, and 
the youngeſt purchaſe 
lands in fee ſimple, and 
die without iſſue, the 
eldeſt brother ſhall 


nemy 


UMI 
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nempy le mulnes , have the land by deſ- C Leigne eft plus 
pur ceo que leigne cent & not the middle, 4rgne de ſunbe. It is a 
eſt pluis digne de for that the eldeſt is M9rime inlaw, that the next 


of the woꝛthieſt blood ſhall e= 
ſanke, moſt. worthy of blood. ver inherit, as the — — 


14 


all deſcendant from him befoze the female, and the female of the part of the father befoze the 
male 02 female of the part of the mother, dec. becauſe the female of the part of the father is of 
the woꝛthieſt blood. (c) Ind therefoze among the males the eldeſt bother and his poſterity ſhall (c)Brirton cap. tx 9. 


inherit lands in kee ſimple as heir befoze any vounger bꝛother, oꝛ any deſcending from him, be⸗ 


Bracſ. lib. z. cap. 30.277. 


cauſe (as birtleron ſaith) . eft dignius eſt, andqui .. 
tempore potior eſt jure. Si quis plures filios habuerit jus proprietatis primo deſcendit ad primogeni- Dyer 138 Stanfoid prær. 
tum, eo quod inventus eſt primo in rerum natura. In Ring Alfreds time Knights fees deſcended 52.58. 3E. 1 tit. avowy. 
to the eldeſt ſon, foꝛ that by diviſion of them between males the defence of the Realm might be 235,32. 3. diſcent. 30. 
weakned,but in thoſe days Socage fee was divided between the heirs males, and therewith a= 3*1d-4-77. 


greeth Glanvil. * Cum quis hæreditatem habens moriatur, &c. ſi plures reliquerit filios, tunc diſtin- 


Fleta lib. 6. ca. 2. 
Glanvil lib. 7. ca. 1. 


guitur utrum ille ſuerit miles, (ive per feodum militare tenens, aut liber Sockmannus, quia fi miles Mirror cap. I. Sect. 3. 
fuerit aut per mũitiam tenens,tupc ſecundum jus regni Angliæ primogenitus filius patri ſuccedit in to- Glanvil lib. 7. cap. 3. & 
ro, &c. ſi verò fuerit liber Sockmannus, tune quidem dividetur hæreditas inter omnes filios, &c. ca. i. vid. Pl. Com. 229. b. 
But hereof moꝛe ſhall be ſaid hereafter in his pꝛoper place. 


C I Tem cf aſca- 

votr, q nul ave⸗ 
ra terre de fee ſim⸗ 
ple per diſcent come 
heire a aſcun home, 
fi non que il ſoit ſon 
heir dentire (anke. 
Car ſi home ad tfſue 
deur fits per divers 
venters, et leigne 
purchaſe terres en 
fee ſimple & mo2uſt 
ſans iſſue, le puiſne 
frere navera la terre, 


mes luncle leigne fre⸗ 


re ou auter ſon pro- 
chein coſin ceo avern, 
pur ceo que le puiſne 
frere eſt de demy ſan- 
ke al eigne frere, 


CF. | home ad 
iſſue fits c file 


Sed. 6: 


Lſo it is to be un- 

derſtood, that 
none ſhall have land of 
fee ſimple by deſcent 
as heir to any man,un- 
leſs he be his heir of 
the whole blood, for if 
a man hath iſſue two 
ſons by divers yenters, 
and the elder purchaſe 
lands in fee ſimple, 
and die without iſſue, 
the younger brother 
ſhall not have the 
land, but the uncle of 
the elder brother, or 
ſome other his next 
colin ſhall have the 
ſame , becauſe the 
younger brother is but 
of half blood to the 
elder. 


Sect. 7. 


* 


Nd if a man hath 
iſſue a ſon and a 
D 2 


C O man can be heit 

N to a fee (imple by 

the Common Law, IM 

d) but he that hath ſanguinem = 3 
duplicatup; the whole blood pfton ca 11 
that is both of the father and pleta lib. s. ca. . 
of the mother, lo as the Half 1E. 3. 19. John Giffords 
blood is no blood inheritable caſe. 3 1E. 3. Conterpl. 
by deſcent, becauſe that he that de voucher 83. 
is bur of the — blood cannot 45 Pormd 49 

a compleat heir, fo: that he nen e i z ge. 
hath not the whole and com⸗ 1 caſe li. 3. fo. 
pleat blood, and the law in de⸗ 
ſcents in fee ſimple doth reſpect 
that which is compleat and 
perfect. And ehis maxim doth 
not only hold where lands 
(whereof Littleton here ſpeak⸗ 
eth) are claimed 02 demanded 
as heir, (e) but alſo in caſe of (2) 7 EA; 
appeal of death: foz if one bꝛo⸗ 
ther be Nain, the other bꝛother 
of the half blood ſhall never 
have an appeal /albeit he ſhall 
recover nothing therein rither 
in the realty oz perſonalty) be= 
cauſe in the eye of the law he 
is not heir to him. Alſo this 
Rule extends to a warranty 
ag nur Authoz himlelf eiſe= 
where holdeth. 


Sect. 73 7. 


C His is put foꝛ an ex- 
ample to illuſtrate 
that which hath 

been 


Lib. Cap. I. 


Britton cap. 2195 


(024 E. 3.24.30. | 
31 E. 3. Count de vVouch. 
$8. 32 E. 3. tit voucher. 
37 Aſſ. p. 4. 

40 E. 3.9. 

42 E. 3. 10. 

39 E. 3. fol. 1 3. 

9H 5.3. 


(g); E.4. fo. 7. : 
Fi.Com.fo. 58S. in Wim 


bilkes caſe. 


ch) 10 Aſſ. 27.34 Aſſ. 1 o. 
31 E. z. Count de Vou- 
chee 88. 32 E. z. tĩt. 
Vouch.94. 


been ſaid, and needeth no ex⸗ 
planation. And. herewith 
agreeth Britton, 


C 2 de terres 
O en fee ſimple. 
Theſe woꝛds exclude a ſeiſin 
in fee tail, albeit he hath a fee 
{imple expectant. (f) And 
therekoze if lands be given to 
a man and his wife, and to the 
heirs of their two bodies, the 
remainder to the heirs of the 
husband, and they have iſſue 
a ſon,and the wife dyeth, and 
he taketh another wife, and 
hath iſſue a ſon, the fathez dy= 
eth,the eldeſt ſon entreth, and 
dyeth without iſſue, the ſe= 
cond bzother of the Half blood 
ſhall inherit, becauſe the 
eldeſt ſon by his entry was 
not actually ſeiſed of the fee 
Ample , being expectant but 
only of the eſtate tail, And 
the Rule is, that poſſeſſio fra- 
tris de feodo fimplici facit ſo- 
rorem eſſe hæredem, and here 
the eldeſt Son is not polleſſed 
of the fee (imple but of the e= 
ſtate tail. Ind where Litclc- 
ton ſpeaketh only of lands, 
(g) vet there ſhall be poſſeſſi 
fratris, of an uſe, of a ſeigni⸗ 
02y, a rent, an advowſon, and 
of other hereditaments. 


C Et leigne fits en- 


fer. (h)Thele words are ma⸗ 
terially added when the father 
dies ſeiſed ol lands in fee ſim⸗ 
ple, fo: if the eldeſt fon doth 
not in that caſe enter, then 
without queſtion the youngelt 


Of Fee ſimple: 


per un venter, & fits ꝑ 
auter venter, & le fits 
del pꝛimer venter pur⸗ 
chaſe terres en fee, & 
mor' ſans iſſue, la ſoer 
avera la terre . p dif- 
cent, come heire a ſa 
frere & ny le putſne 
frere, pur ceo que la 
loer eſt de le entire 
ſanke a ſon eigne fre- 
re. 


Sec. 8. 


CHC auxi ou hoe 

eſt ſeiſie de ter⸗ 
res en fee ſimple, c 
ad iſſue fits & file per 
un venter, & fits per 
auter venter, c mor”, 
c leigne fits enter, 
d mor' ſans iſſue, la 
file avera les tene- 
ments, c nemp le pui⸗ 
ſne fits , uncoze le 
puiſne fits eſt heire a 
le pere, mes nemy a 
ſon frere, mes >< 
leigne fits ne entra 
en la fre apres la 
mozt fon pere, mes 
moz' devant aſcun 
entrie fait per lup, 
donqs le puiſne frere 
pott entrer,  avcra 
le terre come heire a 
ſon pere. Mes lou 
leign fits en le caſe 
avantdit entra apzes 
la mot fon pere, d ad 
ent poſſeſlion, donq̃s 
la ſoer avera la terre 


Sed 8. 


daughter by one ven- 
ter, & a ſon by another 
venter, and the ſon of 
the firſt venter pur- 
chaſe land in ſee & dy 
without iſſue, the ſiſter 
ſhall have the land by 
diſcent as heir to her 
brother, and not the 
younger brother, for 
that the ſiſter is the 
whole blood of lier 
elder brother. 


Nd alſo where 2 


man is ſeiſed of 
Lands in Fee ſimple, 


and hath iſſue a ſon 


and daughter by one 
venter, and a ſon by 
another venter, and 
dy , and the eldeſt 
ſon enter, and dye 
without iflue , the 
daughter ſhall have 
the land, and not the 
younger ſon, yet the 
younger ſon is heir to 
the father but not to 
his brother, but if the 
elder fon doth not en- 
ter into the land after 
the death of his father 
but dye before any 
entry made by him 
then the younger bro- 
ther may enter & ſhall 
have the land as heir 
to his father but 
where the elder ſon in 
the caſe aforeſaid en- 
ters after the death of 
his father, & hath poſ- 


Quia 


Libil. 


Quia poſſeſſio fratris 
de feodo ſimplici fa- 
cit ſororem eſſe hære- 
dem. Mes ſi ſont 
deux kreres per di⸗ 
vers venters, c letgne 
eſt ſeiſie de terre en 
fee, c mor' ſans iſſue, 
@ ſon Uncle entra co⸗ 
me pꝛochein heire a 
luy quel auxi mor' 
ſans iſſue, oꝛe le pui⸗ 
ſne frere puit aver la 
terre come heire al 
Uncle, pur ceo que il 


eſt de lentier ſanke a 


luy, coment que il ſoit 
de demy ſanke a ſon 
eigne frere, 


Of Fee ſimple. 


ſeſſion there the ſiſter 


ſhall have the land, be- 
cauſe Poſſeſſio fratris 
de feodo ſimplici facit 


ſororem eſſe hæredem. 


But if there be 2. bro- 
thers by divers ven- 
ters, & the elder is ſei- 
ſed of land in fee, and 
die without iſſue, and 
his uncle enter as next 
heir to him, who alſo 
dies without iſſue, now 
the younger brother 
may have the land as 
heir to the uncle, fot 
that he is of the whole 
blood to him, albeit 
he be but of the half 


Sec. 8. 
ſon ſhall be heir, becauſe ag 
it hath been ſaid befoze zegu⸗ 
larly he muſt make himſelf 
Heir to him that was laſt 
actually ſeiſed (oz to the pur⸗ 
chaſoz) and that was to the 
father where the eldeſt Hon 
did not enter. Ind therekoze 
Littleton addeth that the ſon 
is heir to the father. (i) But 
when the eldeſt ſon in this 
caſe doth enter, then cannot 
the youngeſt ſon being cf the 
Half blood be heir to the eldeſt, 
but the land ſhall deſcend to 
the ſiſter of the whold blood. 
Yet in many caſes albeit the 
ſon doth not enter into lands 
deſcended in fee ſimple, the i= 
ter of the whole blood ſhall 
inherit, and in ſome caſes 
where the eldeſt ſon doth en= 
ter, pet the younger brother of 
the halt blood ſhall be heir, 

(k) It᷑ the father maketh a 
leaſe foz years, and the leſſee 


(1) 11 H 4.173 
40 E. 3. 39. 
45 E.3. 13. 


40 Aff. p. 6. 
Rate liffs caſe lib. 3. fe. 41 


(k) 5 E.. 2. b. 
3152.5. 


. entreth and dieth, the eldeſt 8 aip.s. 
«blood to his elder bro- ſon dieth during the term be= 45 E.. cit. Releaſes. 28 
foe entry oz receit of Rent, 


ther. 

the younger ſon of the half 
blood ſhall not inherit but the ſiſter, becauſe the poſſeſſton of the leſſee koꝛ years, is the poſſeſ= 
flon of the eldeſt ſon, ſo as he is actually ſeiſed of the fee ſimple, and conſequently the {iter of 
the whole blood is to be heir. The ſame law it is if the lands be holden by Knights ſervice, 
and the eldeſt ſon is within age, and the Gardian entreth into the Lands, And ſoit is if 
the Gardian in Socage enter. ; 

But in this caſe afozeſaid, if the father make a leaſe foz life oz a gift in tail and dieth, and 
the eldeſt ſon dieth in the life of Cenant foz life oz Tenant in tail, the younger bꝛot her of the 
halt blood ſhall inherit, becauſe the Tenant foz life oꝛ Tenant in tail is leiſedof rhe freehold, 
and the eldeſt ſon had nothing but Reverfion expectant upon that freehold oz eſtate tail, and 
therefoze the youngeſt ſon ſhall inherit the land as heir to his father, who was laſt ſeiſed of the 
actual freehold. Ind albeit a Kent had been reſerved upon the leaſe foz life, and the eldeft ſon. , * Y ; 
had received the Rent and died, yet it is holden by ſome* that the younger bꝛother {hail inhe= | 7 534 2 Halls & 
rit becauſe the ſeiſin of the Rent is no actual ſeiſin of the freehold of the land. But 35 Aſſ. pl. 2. — 
ſeemeth to the contrary, becauſe the Rent iſſueth out of the land and is in lieu thereot, wherein, Ap.2. 
the only queſtion is, whether ſuch a ſeiſin of the Rent be ſuch an actual ſeiſin of the land in the | 
eldeſt ſon as the ſiſter may in a wzit of Bight make her ſelf heir of this land to her bꝛother. a 
But it is clear that (1) if there be daſtard eigne, andmulier puiſne, and the father maketh a 9 1 ard. 26, 
leaſe fo life oꝛ a gift in tail be reſerving a Bent and dye, and the baſtard receive the Bent and _— 7 
dye, this ſhall bar the mulier, foz the reaſon of that ſtandeth upon another maxime as ſhall ma⸗ 
nikeſtiy appear in his apt place, Sect. 399. ; 

C Fe. ſie des terres. (m) But in this caſe if the eldeſt ſon doth enter and get an a= (y #-5-2-3-4; 

ctual poſſeſſion of the fee ſimple, pet if the wife of the father be indowed of the third part and 
the eldeſt ſon dieth, the younger bzother ſhall have the Beverſſon of this third part notwith⸗ 
ſtanding the eldeſt bꝛothers entry, becauſe that his actual ſeiſin which he got thereby was by 
the endowment defeated. But if the eldeſt ſon had made a leaſe foz life, and the Leſſee had en= 
dowed the wife of the father,and Tenant in Dower had died the daughter ſhould have had the 
Keverſton, becauſs the Reverllon was changed and altezed by the Leaſe fozlife, and the Re= 
berflon is now expectant on anew eſtate foz life. 


¶ Enter. Hereupon the quettion groweth, whether if the father be ſeiſed of divers ſe⸗ 
beral parcels of lands in one County, and after the death of the father the ſon entreth into 
one parcel generally, and befoze any actual entry into the other dyeth, this generalentry into 
part ſhall veſt in him an actual ſeiin in the whole, ſo ag. the liter hall ipheyt the whole. Ind , ,, ___.. 
this is a quære in 21 Hl.. 33. a. | Ind ; 


UMI 


J 


(g) 19 E. a: quare imped. 
177. 3 H. 75 


ch) 7E. 3. 66. tit. bar. 293. 
3 H. 7. 5. 


(i) 8 E. 3. 11.49 E. 3. 12. 
Ratcliifs caſe. lib. 3. f. 41. 


(K) kran lib. 2. ſo. 65. 
& lib. 4. ol. 279. 
Britton cap. 119. 
Flet. li. 6. c. 1. 24 E. 3.30. 


(1) Ratclifls caſe lis. 3. 


tol.42. 
(m) Britton cap. 119. 


6 H. 4. T. 


(n) 24 H. 6. ſo. 34. 
Pl. Com. fol. 245. 
25 E. 3. ca. de natis ultra 
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Cap. l. Of Fee ſimple. Sebi d. 


And ſome do take a diverſity when an entry ſhall veſt, oꝛ debeſt a Eſtate, that there muſt be 
ſeveral entries into the ſeveral parcels. but where the poſicſſion is in no man, but the freehold 
in law is in the heir that entreth, there the general Entry into one part reduceth ali into his 
actual poſſeſſion. Ind therefoze if the Loꝛd entreth into a parcel generally fo: a Moꝛtmain, oz 
the Feoffoꝛ foꝛ a condition bꝛoken, oz the Diſſeiſee into parcel generally, the Entry ſhall not 
veſt noꝛ deveſt in theſe oz lik e caſes, but foꝛ that parcel. But when a man dies ſeiſed of divers 
parcels in poſſeſſion, and the freehold in law is by law caſt upon the heir, and the poſſcſlion in 
no man, there the Entry into parcel generally feemeth to veſt the actual poſſeſſion in him in the 
whole. But if this Entry in that cafe be ſpecial, viz. that he center only into that parcel and 
into no moe, there it reduceth that parcel only into actual poſſeſſton. 


« Home ſeiſie des terves. what then is the law of a Rent, 2 dvowſon, ot ſuch 
things that lie in Gꝛant? g) Jf a Rent, or an Idvomſon do deſcend to the eldeſt ſon, ard he 
dieth befoze he hath ſeiſin ol the Rent, oz pꝛeſent to the Church, the Rent oꝛ Advowſon ſhall 
deſcend to the youngeſt Son, foꝛ that he muſt make himſelf heir to his Father, as hath been of= 
tentime ſaid befoze. The like law is of Offices. Courts, Libertics, Franchiſes, Cemmons of 
Inheritance, and ſuch like. (h) And this caſe differeth from the caſe of the Tenant by the 
courteſie, foꝛ there if the wife dieth befoze the Rent day, oz that the Church become void, be= 
cauſe there was no laches oz default in him, no: pcſſibility to get ſeiſin, the law in relpect of rhe 
iſſue begotten by him will give him an eſtate by the courteſie of England: But the caſe of the 
deſcent to the youngeſt ſon ſtandeth upon another reaſon, viz. to make himlelf heir to him that 
was laſt actually ſeiſed, as hath been ſaid. 


¶ Eu fee ſimple + (i) Fot half blood is npt reſpected in Eſtatcs in tail, becauſe that 
the iſſues do claim in by deſcent, per formam Don, and the iſſue in tail is ever of the whole 
blood to the Donte. 


C (K) Loſſeſſio fratris de feodo ſimplici facit ſororem eſſe heare- 


dem. Hereupon four things are to be obſerved, every woꝛd almoſt being operative, and ma⸗ 
terial. Firſt, That the bzother muſt be in actual poſſeſſion. Foz Poſleiſio eſt quaſi pedis poſitio. 
Secondly, De feodo ſimplici, exclude Eſtates in tail. Thirdly, Facit ſororem eſſe hæredem. So 
ag ( Soror eſt heres ſacta, and therefoze ſome act mult be done to make her heir, and the youn= 
ger ſon is hæres natus, (m) if no act be done to the contrary. Ind albeit the woꝛds be facit ſoro- 
rem eſſe hæredem, yet this doth extend to the iſſue of the ſiſter, &c. who ſhall inherit befoze the 
younger bꝛother. Fourthiy, of Dignities whereof no other poſſeſſion can be had but ſuch as de⸗ 
ſcend (as to be a Duke, Marqueſs, Earl, Uiſcount, oz Baron) to a man and his heirs, there 
can be no poſſeſſion of the bother to make the ſiſter to inherit, but the younger b:other being 
heir (as Littleton ſatth) to the father, ſhall inherit the Dignity inherent to the blood, as heir 
to him that was firſt created Noble. | | 

And you ſhall underſtand that concerning Deſcents there is a law, parcel of the laws of 
Englasd, called Jus corona, and differeth in many things, from the general law concerning the 
Subject. Is foz example, The King in any ſuit fo: any thing that pertains to the crown ſhail 
not ſhew in certain his coſinage as a ſubject ſhall do, oꝛ as he himſelf ſhall do foꝛ things touch= 
ing his Dutchy. (u) Ind in the caſe of the Ring, ik he hath iſſue a ſon, and a daughier by one 
venter, and a ſon by another venter, and purchaſeth lands and dieth, and the elbeſt ſon enter 
and dieth without iſſue, the daughter ſhall not inherit theſe lands, noꝛ any other fee ſimple lands 
of the crown but the younger bꝛother ſhall have them. Wherein note that neither poileſſio fra- 
tris doth hold of lands of the poſſeſſions of the crown, noz half blood is no impediment to the 
deſcent of the lands of the crown, as it fell out in experience after the deceaſe of King Edward 
the fxth to Queen Mary, and from Queen Mary, to Queen Elizabeth, both which were of the 
halt blood, and yet inherited not only the lands which King Edward oz Queen Mary purchaſed, 
but the ancient lands parcel of the Crown alſo. 

A man that is King by deſcent of the part of his mother, purchaſe lands to him and his 
heirs and die without iſſue, this land ſhall deſcend to the heir of the part of the mother, but in 
the caſe of a ſudjec, the heir of the part of the father ſhall have them. 

So King Henry the eighth purchaſed lands to him and his heirs,and died having iſſue two 
daughters, the Lady Mary and the Lady Elizabeth, after the deceaſe of King Edward, the eldeſt 
daughter Queen Vary did inherit only, ali his lands in fee imple, Foz the eldeſt daughter, oz 
ſiter of a Ring ſhall inherit all his fee flmple lands. So it is if the Ring purchaſeth lands 
of the cuſtome of Gavelkind, and dies having iſſue divers ſons, the eldeſt ſon ſhall only inhe⸗ 
rit theſe lands, And the reaſon of theſe caſes is, foz that the quality of the perſon doth in 
theſe and many other like caſes alter the deſcent, ſo as all the lands and peſſeſſions wierc= 
of the Ring is ſeiſed in jure coronæ, ſhall ſecundum jus coronæ, attend upon and fsliow the 
Crown, and therefoze to whomſoever the Crown deſcend, thoſe Lands and Poſleſſions 
deſcend alſo, foz the Crown and the Lands whereof the King is ſeiſed ia jure corona, are 

con- 


Lib.l. 


Of Fee ſimple. 


Sec. 9. 


16 


concomitantia. Jf the right heir of the crown be attainted of Treaſon, yet ſhall the crown del⸗ Pl. Com. 238. 
cend to him, and co inſtante (without any other reverſal) the Attainder is utterly avoided, as it 1H. 7. ol. 4. 

fell out in the cafe of Henry the ſeventh. (o) And if the Ring purchaſe lands to him and his (0) 4; E.. fol. 20 
heirs, he is ſeiſed thereof in jure Coronæ, à fortiori, when he purchaſes land to him, his heirs and ; 
ſucceſo29, But hereof this little taſte ſhall ſuffice, 


CHC eſt aſcauoir 

que t᷑ parol (en- 
heritace ) neſt pas tãt⸗ 
ſolement entendue , 
tou home ad tres ou 
tenements per dil⸗ 
cent denheritage, mes 
auxi cheſcun fee ſim⸗ 
ple, ou taile que home 
ad ꝑ ſon purchaſe putt 
eſtre Dit enheritance, 
pur ceo que ſes heires 
luy purront enheriter, 
Car en bzieke de Dꝛoit 
que home poztera de 
terre que futt de ſon 
purchaſe demeſne, le 
br'e dirra: Quam cla- 


Sect. g. 


Nd it is to wit, 
that this word 

( znheritance ) is not 
only intended where a 
man hath Lands or Te- 
nements by deſcent of 
Inheritage, but alſo e- 
very fee ſimple or tail 
which a man hath by 
his purchaſe fnay be 
ſaid an Inheritance, be- 
cauſe his heirs may in- 
herit him.For in a Writ 
of Right which a man 
bringeth of land that 
was of his own pur- 
chaſe , the Writ ſhall 
ſay, Quam clamat eſe 


mat elle jus & heredi- jus & hereditatem ſu- 


tatem ſuam. Et iſlint 
ſerta dit en divers au⸗ 
ters bztefs.qur hoe ou 
fre pot d Spurchaſe 
demeln, coe apiert p 
le Regiſt. 


am. And ſo ſhall it be 
ſaid in divers other 
Writs which a man or 
woman bringeth of his 
own purchaſe, as ap- 
pears by the Regiſter. 


This kind of ſpeech 

is uſed twice in this 
chapter, and oftentimes by our 
Authoꝛ in all his thꝛee books, 
and ever teacheth us ſome 
Bule of law,oz general oz ſure 
leading point, as you ſhall 
perceive by reading, and ob⸗ 
ſerving of the ſame, which foꝛ 
the eaſe of the ſtudious Reader 
E have obſerved, 


C Quam clamat eſſe 
jus et hereditatem 


ſuam.c 2) Here our Juthoz 
declareth the right ſignilicati⸗ 
on of this wozd (inherirance) 
And true it is that in the wꝛit 
of right patent, dcc. quando do- 
minus remittit Curiam ſuam , 
The words of the wzit be, 
Quam clamat eſſe jus & hære- 
ditatem ſuam. And in the Præ- 
cipe in capite, in a cui in vita, 
cb) when the defendant claim⸗ 
eth by purchaſe, the Wzit is 
quam clamat eſſe jus & hæredi- 
tatem ſuam. And with Little- 
ron agreeth the Regiſter, fol. 4. 
& 232. and the book in 49 E.3. 
22. againſt ſuddain opinions, 
7 H. 4. 5. 10 fl. 5.9. 39 H. 6.38. 
Pl. Com. Wimbeſhes caſe 47. 
Ind vet in 7 H. 4. 3, which is 


the book of the greateſt weight. Sir William Thiening chief Juſtice of the common bench (as it 
ſcemeth doubting of it / went into the Chancery to enquire of the Chancery men the fo:m of the 
wꝛit in that caſe,and they ſaid that the fozm was both the one way and the other, ſo as thereby 
the opinion of Littleton is confirmed ; and the book in 6 E.3.fol 30. is notable, foꝛ there in an 
Action of waſte the Plaintif ſuppoſed. that the Defendant did hold de hæreditate ſua, and it is $5 E.3 20 
ruled, that albeit the Plaintiff purchaſed the Keverſſon, yet the wzit ſhouid ſei ve. And there 
it is ſaid, It hath been ſeen, that in a Cui in vita, the wzit was, which the Demandant claimed as 
her right and inheritance, when it was her pzrchale. And ls this point wherein there might ſeen 
Come contrariety in books is manifeſtly cleared. But in the ſtatute of W. 2. cap g. de hæreditate 
uxorum, by conſtruction of the whole ſtatute is taken only fo2 the wives inheritance by deſcent, W.2.ca.5. 
and not by purchaſe, as appeareth in 1 E. 2.tit- Quare imped. 43-35 H.6. 54. F. N. B. 3 4. b. 


C yi eft aſcavoir, SeX.45.46.57.59.80; 


100.146.164.170.184. 
229.243.259.274. 280. 
293.300. 305. 419.420. 
421.439.632.697. 749. 


(a) Sect. 732. 
Bract. lib. 2. fo. 6 2. b. 
Fleta lib. 6. ca. 1. 


(b) Regiſt. fel. 1. 2. 


Regiſt. fol. 4. 23 2.4 9E. 33 
22.7 Hñ. 4. 5. 10H. 6. 9. 
39H. 6. 3 8.6 E. 3. 30. 

Pl. Com. Wimbeſnes caſe 
47. & 58. b. 


1 E. 2. tit. quare imp* þ 


There be ſome that have an Inheritance (c) and have it neither by deſcent noꝛ pzoperly by z r ” 
purchaſe but by creation, ag when the King doth create any man a Duke, a Marqueſs, (00 lib * 9 
Earl, Uiſcount, oz Baron to him and his heirs, oz to the heirs males of his body, &c. he ©... 1 
- Hath an Inheritance therein by creation. Þ man may have an Inheritance in title of J2obi= caſe lib. s. fol. 16. 17. the 
lity and Dignity thzee manner of ways, that is to ſay, by Creation, by Deſcent, 12 by Princes caſe, 
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Lib, Capi. Of Fee ſimple. 8 95 


Preſcription. By creation two manner of ozdinary ways (foꝛ I will not ſpenk of a creation 

dy Parliament) by w2it and by Letters patents. Creation by wit ig the ancienter way and 

here it is to be obſerved, that a man ſhall gain an inheritance by wit. Ning Richard the ſccono 

created John Beauchamp de Holr Baron of Kederminſter by his Letters patents, baring date 

the 10 of October, anno regni ſui 1 1. befoze whom there was never any atom createdby Ket⸗ 

ters patents, but by wzit. Ind it is to be obſerved, that if he be generally called by wꝛit to the 

Parliament, he hath a fee ſimple in the Varony without any wozds of Inheritance Aut if he 

be created by Letters patents, the ſtate of Inheritance muſt be limited by apr woꝛds oz cife the 

Gant is void. Jf a man be called by w2it ro the Parliament, and the wit is deuvered unto 

him, and he dieth hefoze he cometh and fits in Parliament, whether he was a Garon oꝛ no? 

And it is to be anſwered that he wag no Baron, foz the direction and delive: y of the wꝛit co 

him maketh not him Noble 3 foz the better underſtanding whereof it is to be known that the 

woꝛds of the wzit in that caſe are, Rex, c. E. B. de D. Chivalier ſajutem. Quia de advilamento & 

aſſenſu concilii noſtri pro quibuſdam ardui; & urgentibus negotiis ſtatum & detenfionem regni noſtri 

Angliz, &c. concernentibus quuddam Parliamentum noſtrum apud civitatem Weſtm. a 21. Octob. 

proxim” futuro tener! ordinavimus, & ibid. vobiſcum & cum Prælatis, Magnatibus & Procefibus dicti 

regni noſtri colloquium habere & tractatum, vobis in fide & ligeancia quibus nobis tenemini firmicer 

injungendo mandamus, quod conſid eratis diftorum ne gotiorum arduitate. & periculis immii entibus 

| ceſſante excuſatione quacunque, dictis die & loco perſonaliter interſitis nobiſcum & cum Prælatis, Mag- 
eee E Counteſs natibus, & proceribus ſupradictis, ſuper dictis negotiis tractatur' veſtrumque concilium impenſur, &c. 
$ Hl. 6. 10.48 f. 30 And this wiit hath no operation oꝛ effect until he fit in Parliament, and thereby his blood ig 
25 H. 6. 46. Pl. Com. 2 23. Enobled to him and his heirs lineal, and thereupon a Baron is called a Peer of Parliau ent. (a/ 


(d) 35 H. 6. 46. And if iſſue be joyned in any action, whether he be a Baron, 8c. oꝛ no, it ſhall not be tied by 
48 E. 3. 30. b. Jury,but by the Recoꝛd of Parliament, which could not appear unleſs he were of the Parlia⸗ 
45. Af p. 6. 22. Aſſ. p. 4a · ment. Therefoze a Duke, Earl, Scc. of another Aing dom, are not to be ſued by thole names here, 
Repiſt.2 37. foz that they are not Peers of our Parliament. Ind albeit the creation by wait is the ancienter, 


11 E. z. breve 472. 


206.4 vet the creation by Letters Patents is the ſurerzfo: he may be ſufficientip created by Letterg 


Patents, and made Noble, albeit he never ſit in Parliament. ; | 

1 : (e) Ind it is to be obſerved that Nobility may be granted foꝛ term of life, by act in law 
Obel, Without any actual creation; as if a Duke take a wife: by the intermarriage ſhe is a Dutches 
ä in law, and ſo of a Marqueſs, an Earl, and the reſt, and in ſome other caſe, And there is a 
2 H. 6. 1 1. 2 2. Aſſ. 2 4. diverſity between a woman that is noble by deſcent, and a woman that is Noble by marriage, 
12 E. 3. breve 254.8H.4. (H) Foz if a woman that is Noble by Deſcent, marry one that is under the degree of Mobili⸗ 
19.11 H. 4. 15. tx, vet ſhe remaineth Noble Rill; but if ſhe gain it by marriage, ſhe loſeth it, it ſhe marry under 
Vide Flera lib. s. ca. 10. the degree of Nobility,and ſo is the Rule to be underſtood, Si mulier nobilis nupterit ignovili de- 
3 415. — finit eſſe nobilis. (g) But if a Dutches by marriage marrieth a Baron of the Realm ſhe rc= 
—— R maineth a Dutcheſs and ioſeth not her name, becauſe her husband is Noble, & fic de cæteris. 
— noſme de dignity And as an Eſtate f̃oꝛ life may be gained by marriage, ſo may the King create either man oz 
69.14 H.6.18.2 H.6.11. woman Noble fo: life (h) but not foꝛ years, becauſe then it might go to Executs:s oz à dmini⸗ 
(g) 22 H.6.52.. ſtrators. The true diviſton of perſons is, that every man is either of Mobility that is, a Lo:d 
<h) Lib. s. fol. 7. 8. Sir of Parliament of the upper Houſe, oꝛ under the degree of Nobility, amongſt the commons, 


4 George Reynels caſe. as Knights, Eſquires, Citizens and Burgeſſes of the lower Houſe of Parliament, common= 


ly called the houſe of Commons, and he that is not of the Nobility is by intendment of law 
among the Commons. 


¶ Come apiert per le Regiſter, which bock in the ature of W. 2. ca. 24. is called 

Regiſtrum de Cancellaria, becauſe it containeth the foꝛms of wꝛits at the common law that iſſue 

out of the Chancery, tanquam ex officina. Juſtitiæ. There is a Regiſter of oꝛiginal wiits, and a 

Begiſter of judicial wzits, but when it is ſpoken generally of the Regiſter it is meant of the 

Kegifter Oziginal. Foz the Pntiquity and Excellency of this book, ſee in my Pꝛekace to the 

eight part of my Commentaries. This Extellent book our Authoꝛ voucheth divers times in 

theſe books, ⁊ ſo doth he divers other Juthozities in law of ſeveral kinds, but with this obſer⸗ 

vation, that he citeth no Puthozity, but when the caſe is rare oꝛ may ſeem doubtful which ap⸗ 

vide Set. $9.94.56.r01. Peareth in this, that he putteth no caſe in all his th:& books but hath warrant of good uutho⸗ 

x57-234-318.383.412, kit in law. Foz he knew well the Rule, that perip:cua vera non ſunt probanda. And the like 

420.433-5:4-643.644 Ddbſervation is made of Juſtice Fitzherbert in his book of Natura brevium, that he never citeth 

657.650.692-702.72:9. Yuthozity, but when the caſe is rare oz was doubtful to him, The Juthozities which our Bus 
tho hath cited in his thze books J have collected. 


* 


Sect. 10. 


Lib.]. 


CH de tielr cho- 

ſes de queur 
hoe: poit aver un ma⸗ 
nuet occupation, pol⸗ 
ſeſſion ou reſceit, ſicoe 
des terres, tenements, 
rents, & hujuſmodi, la 
hoine dir} en count 
tountant, d en plete 
pledant, que un tiel 
fuit ſeiſie en fon de⸗ 
melne come de fee, 
Mes de tiels choſes 
que ne giſont en tiel 
Manuel occupation, 
ac. ſicome de advow⸗ 
ſon veſgliſe , & hujuſ- 
modi, la il dirra que 
fl fuit ſeifie come de 
fe, c nemp en (on de- 
meſne come de fre, F 
en Latin il eſt en lun 
cas, quod talis ſeiſitus 
fuit, &c. in dominico 


ſuo ut de feodo, & en 


lauter caſe, quod talis 
ſeiſitus fuir, &c. ut de 
feodo. 


Of Fee ſimple. 


Sep. no. 
A* of ſuch things J EN Count Count- 


whereof a man aut. Count, i.e.nar- 


: wozd Conte, which in Latin 
occupation, poſſeſſion i Natratio, and is b 


or receipt, as of lands, called a Declaration, The 

oꝛiginal wit is atcozding to 
tenements, Rents, and Do mane Dreve nth — 
ſuch like, there a man the Count which the Plain= 
ſhall ſay in his Count tiff o demandatit make, is 


Countant, and Plea —— — 
Pleadant, that ſuch a and in — of 15 
. - ic and place, to the end the De 

= bin _— * his fendant may be compelled to 
emeſne as of fee, but make a moze direc anſwer ; 


of ſuch things which ſo as the wit may be cam⸗ 


Seck. 10: 


do not lie in ſuch Ma- rated to Logick, and the 


l Count to Rhetorick, and it is 
nual occupation, &c, that which the C ivilians call 


as of an Advowſon of * Libel. And in that ancient 
a Church; and ſuch — — Jus 
like, there he ſhall ſay, tors are Scrjants skilful in 


- Law, ſo named of the Count 
that he was ſeiſed as as of the pzincipal part, and 


of fee, and not in his W. a. ca. ag. he is called Serjant 
Demeſne as of fee. counter. 

And in Latin it is in „I Eu plea plea- 
one Caſe, Quod talis £908 Pint. Yew Lis 
. . . E im 
ſeiſitus fuit in domi. in this point, ot which in his 
nico uo ut de feodo, third bak and Chapter of 
and in the other Caſe, onfirmation Seck. 534. he 

9 thus ſaith, Et ſaches mons fits 

Quod talis ſeiſitus Sc. que eſtun des pluishonorables, 
ul de feod. laudables, & profitable choſes 
en noſtre ley, de aver le ſcience 


de bien pleader en actions reals $ perſonels, & pur ceo, jeo toy counſaile eſpecialment de mettera ton 
courage, & cure de ceo apprender. And fo: this cauſe this wozd Placitum is derived a placendo, 
quia bene placitare ſuper omnia placet, and is not as ſome have ſaid, fo called per Antiphraſin, 


quia non placet. 


17 


Mirror des Juſtices; 


W.3 cap · 292 


q Serſte ; Seifitus cometh of the French woꝛd ſeiſin, i.e. poſſeſſio, ſaving that in the com= 8ra@ lib. 4. fol. 263. 
mon L aw ſeiſed, oz ſeiſin is pꝛoperly applied to freehold, and poſſeſſed oz poſſeſſion pꝛoperi to idem lib. 5 fol. 372: 
gods and chattels,although ſometime the one is uſed inſtead of the other. : 

En ſon demeſne come de fee, in Dominico ſuo ut in feodo. 
Dominicum is not only that Inhetitance, wherein a man hath pzoper dominion oꝛ ownerſhip, pl. Com. fol. 191. 3 
as it is diſtinguiſhed from the lands which another doth hold of him in ſervice, but that which Wroteſleys caſe. 
ig manually occupied, manured, and poſſeſſed, foz the neceſſary ſuſtentation, maintenance and 
ſuppoꝛtation of the L oꝛd and his houſhold, and ſavoureth de domo, of the houſe, either ad men- 
ſam,foz his and their boꝛd and ſuſtentation,oz manually received(as Rents )foz bearing and de= 
fraping of neceſſary charges publick oz pzivate, Of thele (ſaith our Puthoz )he ſhould pleadthat 
he is ſeiſed in dominico ſuo ut de feodo, i.e. de feodo dominicali, ſeu terra dom', ſeu redditu dom", 
which is as much as to ſay as Demeine 62 Demain, ot the hand i.e.manured by the hand, oz ve= 
ceived by the hand, and therefo:e he calleth it manual occupation, poſſeſſion oz receipt. Ind in | 
Domeſday demean land is called Inland, as foz example, g. bovatas terræ de Inland, & 10.bovatas Domeſday: 


10 ſervitio. 


 TEntiel manuel occupation, Sc. Cyere is Sheng in our Juthoꝛ but is wozthy 
o 


Britton fol.2 05,206. 


Fleta lib.s.cap.s. 
Stamf,prer.s. 


CCC ͤ8ü ?⏑ —— — 


Lib. Cap. l. Of Fee ſimple. Se#.10. 


of obſervation. Here is the firf (&c.) and there is no (&c.) in all his th:& boks (there being 
as pou ſhall perceive very many) but it is foz two purpoſes. Firſt it doth imply ſome other ne⸗ 
ceſſary matter. Secondly,that the ſtudent may together with that which our Authoꝛ hath ſaid 
inquire what Buthozities there be in law that treat of the matter,which wtilwozkth:e nota⸗ 
ble effects : Fivſt,it will make him underſtand dur Authoꝛ the better. Second! it will excezd= 
ingly add to the Re invention. And laſtly, it will faften the watter moze ſurely in his me= 
mozy.fo2 which purpote N have foz his eaſt in the beginning ſet down in theſe Inſtitutes, the 
effect of forme dy ene — — in law, as J —— —.— — the _ 
this ptace the (c.) implie; eſſion 02 receipt, and ſuch other matter as appeareth by mp 
Notes in this Section. As foꝛ the Authoꝛities of lam, you ſhall find the effect of them in this 
HSectton,and the like of the reft of the / xc. which you ſhall find in the Sections hereafter men⸗ 
troned, omitting thoſe (fo2 avoiding of trdiouſneſs) that either are apparent, oz which are ex⸗ 
platned in ſome othe places, viz. Sect. 20,48,102,108,120,425,135,137,146,149,154,154,186, 
169,168,119,179,183,184,194,200,202,210,241,217,220,226,233,240,24232449245,248,262, 
264,289,270, 271,279,320, 322,323,3237326,327,3297330,335,336,341,347,348,349,3 50,332, 
35373568, 359,364, 363, 374,3 75,377,381, 384, 389, 393,395, 397.399,01, 402,410, 47, 428, 433, 
447,439, 464,470, 471, 477,483,489, 500, 301, 322, 532, 5 52,8373 86,5 38,36 2,378, 391, 392, 393, 
5945,03, 13, 524, 62 5,6 30, 63 2,634,637, 638, 648,6 59,660, 66 1,669,687, 693, 00, 18,745, 748, 
749. Ai which J have obſerved and quoted here once fo: all foꝛ the gaſe of the ſtudious Reader. 


Britton 205,206.0ptime = Ct de feodo. where(ut)is not by way of ũmilitude, but to be underſtod poſitively 
+ ws —___ +” that he is ſeiſed in fee. Jad fo it is where one pleads a deſcent to one ut filio & hæredi, that is, 
Icem 19.3-cap.1S- t Jo. S. that is fon and heir, & ſic de ceteris, where (ut) denotat ipſam veritatem. 


07 f.. 53. 24 E. 3.74. ¶ Sicome ae advowſon. Df an Pdvowſon (i) wherein a man hath as abſolute 
34 b. ger imp 1g. Ownerſhip and property av de hath in Lands v2 Renta, vet he ſhall not plead, that he is ſeiſed 
Mirror cap. z. ſect. 1. in Dorninico ſuo ut de feod oy becauſe that Inheritance, ſavouring not de domo, cannot either 
ler ve koꝛ the ſuſtentation of Him and his houſhold, noꝛ any thing can be received foz the ſame foꝛ 

dekraying of charges. And therefoze he cannot ſap, that he is ſeiſed theredt in dominico ſuo de 

feodo, whereby it appeareth how the common law doth deteſt Simon and all coꝛrupt bargaing 

(&)Lib.6. fo. 52. Boſwels foꝛ pꝛeſentations to any beneſice, but that (k) idonea perſona, foz the diſcharge of the cure ſhould 
caſe. be pꝛeſented freely without expect ation of any thing; nay ſo cautious is the Common law in 
this point that the Pl. in a Quare impedit ſhould recover no damages fo: the loſs of his Pꝛeſen⸗ 

(1)s E. a. Preſentment al tation until the ſtatute of W. 2. c.. Ind that is the reaſon that Guardian in Socage (1) ſhail 
Egliſe 10. not pꝛeſent to an A dvowſon, becauſe he can take nothing foz it, and by conſequent he cannot 
7E. 3. 39. 27 E. 3.55. 1 account foʒ it. Ind by the law he can meddle with nothing that he cannot account foꝛ. 
29 * 5. 31 E.3-Eſtopel (m) And in a wit of Right of Advowſon; the Patron ſhall not alledge the Explees oz taking 
7261 of the Pzofits in himlelf,but in his Jncumbent. And hereby the old books ſhall be the better 
Bracten 263.372. underſtood, viz. Btacton, lib. 4. tract. 3. cap. nu. 5. Eſt autem dominicum quod quis habet ad menſam, 
Fleta lib. s. cap. 5. & proprie, ficut ſunt Boꝛdlands Anglice. And Fleta, lib. s. cap. 3. Eſt autem dominicum proprie 
terra ad menſam — Dominicum etiam dicitur ad differentiam ejus quod renerur in ſervicio. 

* of an I dvowlon and ſuch like he ſhall plead, that he is ſeiſed de advocatione ut de feodo 

jure. ' 


7E.3-4- 45 E.. f. T Advowſon. advocario, fignifying an advowing oz taking into pzotection, is as 

much as jus patronatus. Sir William Herle in 7 E. 3. fol.. ſaith, that it is not long paſt, that a 

man did know what an Ydvowſon was, but when a man would grant anz dvowſon he grant= 

ed Eccleſiam, the Church, and thereby the Jdvowſon palfed, Vide 45 E. 3. 5. But ſurely the wozd 
(n) W.2.ca.5; is of greater antiquity, foꝛ in the Kegiſter there is an oziginal wꝛit de recto Advocationis, and 
(o) Bract. lib. 4. fo.2 40. in the oziginal wait of Aſſiſe de darrein preſentment the Patron is called Advocatus. (n) Vide 
(p — lib. s. cap. 14. W. a. cap. and ſo doth (o) Bracton call him. Advocatus autem dici poterit ille ad quem pertinet 
5 _ * : jus advocationis alicujus, ut ad Eccleſiam preſenter nomine proprio & non alieno. And (p) Fleta, 
——_ lib. 5.cap. 14-agreth herewith atmoſt totidem verbis: Adyocatus eſt ad quem pertinet jus advoca- 
14 HCA g. per Newton. dtionis alterius Ecclefiz, ut ad Eccleſiam nomine proprio non alieno poſſit præſentare. Ind(q)Brir- 
31 E. r. droit 68,69. ton, cap. a. the Patron is calted Avow, and the Patrons ate called Advocati, foz that they be 
F. N. B. 3 i. b. either Founders, oꝛ Maintainers, oꝛ Benekactoꝛs of the Church, either by building, dotation 


1 oz increaſing of it, in which reſpect they were alſo called patroni, and the I dvowſon jus Patro- 
: x natus. 


E. 3. Fi ; | BEL 
= e 8. And it is to be underftod that there is a great (c) diverfity inter advocationem medietatis 


17 Ez. Dower 5 Ecclefie,&c. & medie tatem advocationis Eecleſt᷑, and ot᷑ their ſeveral Remedies foz the ſame. 
Foz the Advowſon of the moity is when there be ſeveral Patrons, and two ſeveral Jncum= 
bent in one Church, the one of the one moity thereof, and the other of the other moity, and one 

part 


Lib. J. Of Fee ſimple. Sec. 11. 18 
part as well of the Church as of theTown allotted to the one, and the other part thereof to the 
other, and in that caſe each Patron if he be diſturbed hall have a Quare impedit, quod permittat 
jpſum præſentare jdoneam perlonam ad medietatem Ecclefiz. 

But if there be two coparceners, and they do agree to pꝛeſent by turn, each of them in truth 
hath but a moity of the Church, but foz thut there is but one Incumbent, if either of them be 
diſturbed ſhe ſhall Have a Quare impedit, &c. præſentare idoneam perſonam ad Eccle ſiam; fo that 
there is but one Church and one Fncumbent,and ſo of the like. But in(s)the ſaid caſe of two (5)Britron fol. 235. 
coparcencrs, one of them ſhall have a wzit of Right of Zdvowſon de medictate advocationis;foz 31 E. 1. droit. 53.69 
in truth ſhe hath but a right to a moity; but in the other caſe whe. e there be two Patrons and F.N.B.31.b.c.33.a. 
two Incumbents in one Church, each ol them ſhall have a wzit of Bight of Idvowſon de ad- 
vocatione medietatis. 


two that may make but one Parſon in a Church. (t) Britton ſaith, Si aſcun Kſgliſe ſoit done a (t) Britton fo. 2 35. 
divers perſons per un ſole avowe nul ne ſe pura pleadre per aſſiſe de juris utrum ne nul eſtre implede 

ſauns lautre, c. Ind therewith agreth Fleta. (u) Item licet aliqua Eccleſia diviſa fuerit inter duos, (v)Fleralib.s.ca.19, 
ſire bona ſua habeant communia ſive ſeparata, dum tamen unicum habeant advocatum nullus eorum 

{ine alio agere poterit vel implacitari, Ind Fitzh. ſaith. that two Pꝛebendaries may be one Par= F. N. B. 40.0. 

ſon of. a Church, who ſhall joyn in a Juris utrum, ſo as one Rectozy may be annexed to two ſe⸗ 

veral Pꝛebends, and both of them make but one Parſon. But where one is Parſon of the one 

moitp of a Church and another of another moity, as hath been ſaid, there one of them ſhall _ 

Have a Juris utcum againſt the other, and in the wzit ſhall name him perſona medietatis Ecclefiz, FN. B. 48 p. 

c. But fo2-aYoiding of ſuſpition of curiolkty if we ſhouid pꝛoceed any further herein, we will 

attend what Lieclecon will further teach us. 


Sect. 11. 


CC nota que höe Nd note, that a F * doth extend as 


| | well | = 
ne poit aver man cannot have _—— 


pluts ample ou pluis a more large or grea- and qualified, as to fre ũm⸗ 
greinder eſtate den- ter Eſtate of Inheri- dies pure and abſolute. Foz 
G am. Juthoꝛ ſpeaketh. hers of 
heritance 5 Que fre lim- thance , than Fee ſim- the ampleneſs and greatneſs 
ple, ple. of theeftate, and not of the 
perdurableneſg of the ſame. 
And he that bath a fee ſimple conditional oz qualified, hath ag amply and great an eſtate ag he 
that hath a fee ſimple abſolute, ſo as the diverſity appeareth between the quantity andquality 
ok the eſtate. | 
From this ſtate in fee ſimple, Eſtates in tail, and all other particular Eſtates are derived, 
and theretoꝛe wozthily our Aut hoꝛ beginneth his fir bok with Tenant in fee ſimpie, foꝛ a prin- 
cipalioribus ſeu dignioribus eſt inchoandum. | | 


q Ne poet aver pluis ample ou greinder eſtate, Sc. Foꝛ this cauſe two 


(a) fee ſimples abſolute cannot be ot᷑ one and the ſelf-ſaine land. Ik the King make a gift in (aJPl.com.349.& 248. 


tail, and the Donee is attaintedof Treaſon, in this caſe the King hath not two fee mples in 79 Hs Dyer 4. 
him, vz. the ancient Keverſfon in fee, and a fee ſimple determinable upon the dying without — op a 22. 
iſſue of Tenant in tail, but both ob them are conſoſiſated and conjoyned together, and ſo it is , Mary . 
if ſuch a tenant in tail doth convey the land to the Ring, his heirs and Succeſſoꝛs, the King Auſtens caſe. 

hath but one Eſtate in fee ſimple united in him, and the Kings grant of one eſtate is god, and pa. 33 Eliz rot. 108. 
ſo it was adjudged in the Court of Common Pleas. Ind yet in ſeveral perſons by act in law, In Quar.imp between 
a Reverſion map be in fee ſimple in one, and a fee ſimple determinable in another by matter Ex the Queen Fl. and the 
poſt facto; as if a gift in tail be made to a Uillein, and the Lozd enter, the Lozd hath a fee Pw — . c 
Umple qualified, and the Donsz a Beverſſon in fee, but if the Lozd infeoff the Donoz, now ts 1244 8 
both fee ſimpits are united, and he hath but one fee ſimple in him: but one fee ſimple cannot 

de gend upon another by the Bzant of the party, as if lands be given to A. ſo long as B. hath 

heirs of his body the remainder over in kee, the remainder is void. | 


Sect. 12. 


is U Pürhate in Latin in e- 
CTem purchaſe Lſo purchaſe is T P — Nee 


eſt appel la pol⸗ I called the poſſeſ- ggrty acquiro, foi I find it 


ſeſſion de terres ou ſion of lands or _ inthe oziginal Regi 34 
| | 2 5 


F e 
— — . — . >" . 


5H. 7.8. 17 E. 3.38.75, 76. 
7 E. 3. 327. 8 E. 3.42 5. 
; : 22 Aſl. p.33. 14 Hf. 4.10, 
And as there may (as hath been ſaid)be two ſeveral Parſons in one Church, ſo there may be 33 E.3.Quar.imp.x 96. 


Lib I. 


Bracton lib. 2. fol. 65, 
(b)Glanvil lib. 7 cap. 1. 


Britt. c. 3 3. fo. 8 4. & 121. 


Pl. Com. Whimbiſhes 
caſe 47. b. 
1 H. 5. ca. 5. 


(C 9 E. 4.24. 


Mich. 10 Ja. Obiter in 
Com. banc. in Pyms caſe. 
(d) B. Caſſanæus fol. 1 3. 
Conc. 29. 

30 E. 3. 2, & 3. 

39 E 3 6.9, 10. 

1 H. 5. tit. Executors 108. 
t it. Deſcent Br. 43. | 
9 E.4.1 5.Madam Wiches 
caſe, 

(e)Vide 28 H. 8.24. 
Int. ad judicata cor. Rege 
Tr. 41 E. 3. lib. 2 fo. 10g. 
in Theſaur. 
Sect.2 41, 242. &c. 


Mirror cap. a. ſect. 153. 
% cap i. ſect. 5. 


Lo 


Cap. II. Of Fee tail. Set 13. 


Ia tertis vel renementis quæ viri tęgnements que home ments that a man hath 
& mulieres conjunctim acquiſi- 


verunt, cc. Bracton culleth ad per ſon fait „u per by his deed or agree. 
it perquiſiium; and br (b) agreement, Aa quel ment, unto which poſ- 
Glanvill it is called quæſtus 02 poſſeſſion il ne avient ſeſſion he cometh not 


perquiſitum. 


2 purchaſe is alwaies in⸗ Per title de diſcent de by title of deſcent 
tended by title, and moſt pꝛo⸗ nul de ſes anceſters, from any of his Ance- 


—— — ou de ſes couſins ſtors, or of his Cou- 


ny 3 02 — mes per ſon fait de⸗ ſins but by his own 
of gift : foz that is in law g 

alſo a purchaſe. But a de⸗ melne. | | deed 

ſcent, becauſe it cometh meerly by act of law, is not ſaid to be a purchaſe, and accozdingly the 
Makers of the A of Parliament in 1 H.5.cap.5- ſpeaketh of them that have lands oz tene⸗ 
ments by purchaſe oz deſcent of Inheritance. And ſo it is of an Eſcheat oz the like, becauſe the 
Jnheritance is caſt upon, oꝛ a title veſted in the Loꝛd by act in law, and not by his own deed oz 
agreement, as our Iuthoꝛ here ſaith. Like law of the ſtate of Tenant by the C ourteſte, Te= 
nant in Dower, oz thelike, But ſuch as attain. to lands by meer injury and wzong, as by 
diſſeiſin, intruſion, abatement, uſurpation, ac. cannot be ſaid to come in by purchaſe, no moze 
than Robbery, Burglary,Piracy, oz the like, can juſtly be termed purchaſe. 


If a Nobleman,RKnight,Eſquire, ac. be buried in a Church, and have his coat armoz aud 


Pennions with his arms, and ſuch other Enſigns of honour as belong to his degree oz oꝛder 
ſet up in the Church, oꝛ if a Gꝛaveſtone oꝛ Tomb be laid oz made, ac. foz a monument of him. 
(c) In this caſe albeit the freehold of the Church be in the Parſon, and that theſe be annexed 
to the freehold, yet cannot the Parſan oz any take them oz deface them, but he is ſubject to an 
artion to the heir, and his heirs in the honour and memozy of whole anceſtoꝛ they were ſet up. 
And ſo it was holden,Mich. 10 J. and herewith agrerth the Laws ( d) in other Countries. Note 
this kind o Inheritance: and ſome hold that the wife oz Executozs that firſt ſet them up may 
have an Action in that caſe againſt thoſe that deface them in their time. Ind note, that in ſome 
places chattelg,as heir-loms, (as the beſt bed, table, pot, pan, cart, and other dead chattels 
moveable)may go tothe heir, and the heir in that caſe may have an Action fox them at the com⸗ 
mon law, and ſhall not ſue foz them in the Eccleſiaſtical Court, but the heir-lom is due by cus 
cuſtom, and not by the Common law. And the (e) ancient Jewels of the Crown are heir⸗ 
lomg,and ſhall deſcend to the next ſucceſſo:, and are not deviſable by Teſtament. 

An heir⸗ loom is called principalium oz hzreditarium. 

Conſuetudo hundredi de Stretford in Com' Oxon' eſt quod hæredes tenementorum infra hundre- 
dum prædictum exiſten poſt mortem anteceſſorum ſuorum habebunt, &c. principalium, Anglice an 
heir-lom,viz. De quodam genere catallorum, utenfilium,&c.optimum plauſtrum, optimam carucam, 
optimum ciphum, &c. 

Our Authoꝛ hath not ſpoken of Parceners in this Chapter, fo: that he hath particular 


Chapters of the ſame, 
Gradus Parentelæ, Sc. 


Chap l. Sect.13. 


q Enant en fee C Enant in Fee Enant in Fee 
zaile. Tallium, _ eſt per 2 - by force 

. USE, fozce be le = of the Statute 
—— — Statute de Weſt. 2. c. 1. of M. z. cap. 1. for be- 
ron himſelk in this Chapter Car devant le dit Stat fore the 1aid Statute, 
* Tg 8 touts Enheritances fu- all Inheritances were 
Le Calute de eront Fix ſimple ; car Fee ſimple; for all the 
ad 12. This Hrature was touts les dones q ſont gifts which be ſpeci- 
Weit pans che Saris ſpecifies deins meſme le tied in that Statute 


ment was holden at weſt- Statute, kueront Fre were Fee ſimple condi- 


k ſimple 
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Lt, I. Of Fee tail. Sect. 1 3. 19 


ſimple conditional al tional at the Common minſer, af hath chenameof 
common ley, come ap: Law, as appeareth by Parliament was formeris 


piert per le reherſal de the rehearſal of the holden at Weſtminſter in the 
melme le Statute. Et ſame Statute. And now — — = — 
v2e per cel Statute te- by this Statute, Tenant minſier the rt. And albeit 
nant en le taile eff en in Tail is in two man- Many Parliaments were af- 


: . t 1d Weſtminſter be⸗ 
deur manners, ceſtaſca- ners, that is to ſay, Te- dbeg theſe, pet wirt ther tus 


voir, tenant in taile nant in tail general, only, propter excellentiam, 


general, & tenant en and Tenant in tail ſpe- _—_ —— 2 way 


taile ſpecial. cial, ed by Littleton, is W.2. ca. 1. 
| Upon which Statute our 
Authoꝛ in the Inner Temple did learnedly read,whoſe reading J have. Of King Ed 1. and 
of this ſtatute, Sir William Herle chief Juſtice of the Court of Common Pleas, in 5 E:3. 14. 3 E,3.14. 
ſaith,That King E. i. was the wiſeſt King that ever was : and the cauſe of the making of this 
ddatute, was to preſerve the Inheritance in the blod of them to whom the gift was made. Ind 
in 9 E. 3. 22. he ſaith, Chat they were ſage men that made this ſtatute. Ser moze of this in the 9 E. 3. 22 
Chapter of warranties, Sect. 746. Ws 

Df this eſtate Tail it is ſaid, (a) Modus legem dat donation), & tenendꝰ eſt etiam conventio, (a Fleta lib. 3. cap. 5. 
quia Modus & Con ventio vincunt legem: Ut fi alicui cum uxore ſiat donatio, habendum & tenendum̃ Brac lib.z.cap. g, &c. 
nbi & hæredibus quos inter eos legitime procreabant, ecce quod donator vult tales hæredes in hzre- B it ca. 24. & 36. 
ditate paterna & materna ſuccedant, aliis hæredibus eorum remotioribus penitus excluſis: Et quod 
voluntas donatoris obſervari debet manifeſte a pparet per hæc Statuta, qula autem dudum Regi durum 
videbarur, &c. 


¶ Devant le dit Statute (b) touts Tnheritances fueront Fee ſimple. (oid Sed. 18. 

Here Fee ſimple is taken in his large ſenſe, including as well conditional oz qualiſied, as ab⸗ — . hel 
ſolute, to diſtinguiſh them from eſtateg in Tail ſince the ſaid ſtatute. Bekoze which ature of |; 2072250502 80% 
Donis conditionalibus, It land had been given to a man, and to the heirs males of his body 7 2 
the having of an iſſue female had been no perkoꝛmance of the Condition, but if he had iſſue 
male, and died, and the i ſſue male had inherited, yet he had not a fee ſimple abſolute, (c) fox (2445-3-3-30 Er: 
if he had died without iſſue male, the Donoz ſhould have entred as in his reverter. n PI 
having of iſſue, the Condition was perfoꝛmed foz thiee purpoles ; firſt, ro Alien: ſecondly, 7 n 14.2 
to Foꝛfeit: thirdly, to charge with Rent, common, oz the like. But the courſe of deſcent 
was not altered by having iſſue : foz if the Donee had iſſue and died, and the land deſcended | 
to his iſſur (d) yet if that iſſue had died (without any alienation made) withoue iſſue, his (d) rs R. 3.5. 18 Aff. 5. 
collateral heir ſhould not have inherited, becauſe he was not within the fozm of the gift, 12 E. T3. 
viz. heir of the body of the Donee. (f) Lands were given befoze the ſtatute in frankmar= (f)4 H.3. Formdon 34. 
r:age, and the Donees had iſſue and died, and after the iſſue died without iſſue, it was ad= 75 Aff 5- 12 E. 4. . 
judged that his collateral iſſue ſhall not inherit, but the Donoz ſhall re-enter. So note, that = ro — : wh 
_ heir in Tail had no fe ſimple abſolute at the Common law, though there were divers de= Cn 

cents. 

It lands had been given to a man and his heirs males of his body, aud he had iſſne two 
ſons, and the eldeft had iſſue a daughter, the daughter was not inheritable to the fee ſimple, but 
the younger ſon per formam Doni. Ind ſo if land had been given at the Common law to a man 
and the heirs females of his body, and he had iſſue a ſon and a daughter, and died, the daughter 
chould have inherited this fee ſimple at the Common law, foꝛ the ſtatute of Donis conditiona- 
libus createth ns eſtate tail; but of ſuch an eſtate as was fer ſimpie at the Common law, and 
is deſcendible in ſuch foꝛ nas it was at the Common law. If Done in tail had iſſue befoze 
the ſtatute, and the iſſne had died without iſſue the alienation ot the Done at the Cominon 
law, having no iſſue at that time had not barred the Donoꝛ. = - - 

(g It Done in tail at the Commrn law had aliened befoze any iſſue Had, and after had . 
iſſue, this alienation had barred the iſſue, becauſe he claimed a Fee ſimple, pet if that iſſue died . 0 
without iſſue, the Donoz might re enter foz that he aliened befo:e any iſſue, at what time he 19 f. Fmdon 62. 
had no power to alien to bar the poſſibility of the Donoz: (h) But if feme tenant in tail had pl. Com. 246. 
taken husband, and had iſſue, and the husband and wife had altened in fee by Deed befoze the (b) i Ez. Formdon 30. 
Qacute, yet the iſſue might habe had a Formedon in diſcender, foz the al:enation was not laws . 
ful : but otherwiſe it is, if it had been by fine, Ind theſe things though they ſeem ancient 
are neceſſary notwithſtanding to be known, as well foz the knowledge of the Common law, 
as foz Annuities and ſuch like inheritances as cannot be intailed within the ſaid Sa ute, (06 x.,.;6. Jo. or El- 
and therefoze remain at the Common law, (i) It the King befoze the Statute of Donis chams cafe. 


- 


con- 


Lib. Cap. II. Of Fee tail. Sèct. 14, 15. 


conditionalibus had made a gift to a man, and to the heirs of his body begotten, the Donee 

'k) 45 Aſl.p.6. Poſt prolem ſuſcitatam, might Have aliened as well ag in the caſe of a common perſon. () But 
if the Donee had no iſſue, and befoze the Statute had aliened with warranty, and died, and 

the warranty had deſcended upon the King, this ſhould not have bound the King of his Re⸗ 

OOTY verſign without aſſetz: but othezwiſe it was in the caſe of a common perſon. () Df the other 
ſide,if lands had been given to the Ring and to the Heirs of his body, he could not befoze 

iſſue had aliened in fee, but only to Have barred his Iſſue as a common perſon might have 

me, but not to have barred the Keverſlon, foz that ſhould have been a wꝛong in the caſe of a 

ubject, and the Kings Pzerogative cannot alter his caſe, noz make it greater than the 

Donaꝛ gave unto him: And it is a maxim in law, That the King can do no wzong. when 

all Eſtates were Fee ſimple, then were purchaſers ſure of their purchaſes, Farmozs of their 

Kegſes. Creditozs of their debtg,the Ring and Loꝛds had their Eſcheats, Foꝛteitures, ward⸗ 

Lib. 10.f 38. in Port caſe. ſhipg,and other p2ofits of their Hignioꝛies: and foz theſe and other like caſes, by the wiſ⸗ 
dom of the common Law all eftates of Inheritance were Fee ſimple, and what contentiong 

and miſchiefs have crept. into the quiet of the Law by theſe fettered Jnheritances, daily expe⸗ 

rience teacheth us. But ſee moze of this matter in the afozeſaid chapter of warrantę. Sect.746. 


¶ Common ley, Hee fo: explication hereof, Sect. 170. 


| ¶ Come appiert per le reherſal de meſme lefiatute. were, by the authozity 
Dod. & Stud. lib. a. ca. 5 5 of our Futhoz, The rehearſal oz pzeamble of a ſtatute ig tu be taken foz truth, for it cannot be 
thought that a Statute that is made by authozity of the whole Bealm, as well of the King, 

55 of = Rozds Spiritual and Tempozal, and of ail the Commons, will recite a thing againſt 

the truth, | | 

Et ore per cel ſtatute en taile eff en z. manners, s. tenant en tayle 


general, & tenant in tayle eſpecial. 

This diviſton of an eſtate tail is perfect and ſound, foz the membra dividentia, viz. general 
and ſpecial are converted p:operly with t he thing divided, and they are p:oved by many au= 
thozities of Law, and appꝛoved of all learned men, and ſo are all the diviſions thꝛough all his 
thre books, which the tudious and diligent Reader will obferve. And how excellent and 
Difficult a thing it is to divide rightly and-pzoperly, eſpecially in the Law, the Learned do 


w. | 
Wy this Htatute the land is as it were appꝛopiated to the Tenant in toll, and to the 
(1324 H.8.tir. feoffments heirg of his body, and therefoze (r) if an eſtate be made, either befoze oz ſince the Statute 
a uſes.4.27 H. 8. ſo. of 27 Hl. 8. cap. 10. ta a man and the heirs of his body, either to the uſe of another and his heirs, 

| q to the ufe of himſelf and his heirs, this limitation of uſe is utterly void. oz befoze the 
Paſch.h ra th id Dtatute of 27 H. 8. he could net have executed the effate to. the yſe, and ſo was it ad⸗ 
8 mo 4 Ja. in the judged () in an Ejectione firmæ, between John Cowper Maintiff,and Thomas Franklin,&c. De= 

endant. 


Se. 14, 15. 


TT N 1 en taile "F*Enant in tail ge- 
gal 


— general, eſt 1 neral, is where 


vide Seck. r. beben ſaid befoze) inclu- — terres ou tenemets Lands or Tenements 
et only i ont dones a un home are given to a man, and 
5 3 ſtu 3 . ( 7 . . 7 
Bab ge. bur houles and all ca les heires de fon to his heirs of his bo- 
Edifices whatſoever. Jn a £62PS engendres: En dy begotten. In this 


- 


— — — ch is cen caſe eſt dit general caſe it is ſaid general 


Tenements. Tee. fe > pur ceo que tail, becauſe whatſoe- 
menta. This is the only woꝛd Alle lcunque feme que ver Woman that ſuch 
W. 2 rhe faid Deatuce of tiel tenant eſpouſa (fil Tenant taketh to wife 
taile, uſeth, and it includeth avoit pluſoꝛs trmes 3 (if he hath many wives 
not only all cqzpozate Auhe⸗ & per cheſcun de eur and by every of them 


* 


raanceg,which are 0: may be il ad iſſue) uncoze hath iſſue) 
Holden, but allo all Jnheri- met F 
— ding out + may of Cheſcun de les iſſues one of theſe iſſues by 


per 


Lib. l. Of Fee tail. Sec. i 5. 
per poflibilitic poit en⸗ mn, may inhe- thoſe Fnheritances, 02 con⸗ 


7 | * Inheritances, 03 con- 
beriter les tenements rit the Tenements by crcgbie within the fame , 


per foꝛce del done, pur force of the gift ; be- though they lie nor in tenure, 
ceo que cheſcun tiel cauſe that every ſuch *9***fo:e all theſe without 
s Oe ol . queſtion may be intailed. Xs 

iſſue cit de ſon coꝛps en: iſſue is of his body in- (t) Bents, eftovers com: 
: mons oꝛ other pzofitg what⸗ 

gende. gendred —— * * of land; 
Aa * 02 eg, ices ities, 

C ; * m le mancr IN the ſame manner which vo "Lands 0 
eſt lou terres ou Þ it is where lands and Ham Parthian Sendet 

: : wt ſaid 3 
tenements (ont dones Tenements are given — — — 4 
a un feme, d a les to a Woman, and to che NE NE the grant 
heires de ſa coꝛps if- the heirs of her body, gerſonal, o to be ertrelleh a- 
fnants, coment que el albeit that ſhe hath — —e— 
, . | . ing out of land, oꝛ conce ning 
avoit divers barons divers Husbands , yet ane kand, ome certain 
vacoze liffue que cl the iſſue which ſhe place, ſuchJnherirances can⸗ 
poet aver per cheſcun may have by every not be entatled, becauſe they 


baron, poit enheriter Husband may inherit — — 


come iſſue en le taile as iſſue in tail by _— 2 make this learning 
per fozce de tiel done, of this gift. And der. | 
> pur ceo tielr dones therefore ſuch gifts 4 wW—— 
ſont appelles general are called general — — 
| erjeant 
tatics, Talls. of the common Place N and 
the wꝛit adjudged god, and 

ſeeing that a man hath a freehotd, Liberum tenementum in it, by conſequent it may be intailed. 


Che Dffice of the keeping of the Church of our Lady of Lincoln, was intailed and a Foꝛ⸗ 


medon there bought upon that gift of the Dffice by the iſſue in tail. The (x) Office of the 
Marſhal of England intailed. The (y) Office of one of the Chamberlains of the Exchequer 
intailed. 1 H. 7.28. The Office of a Foꝛeſterſhip intailed. 4 H. 7. 10. 9 E. 3.56. b. Charters in⸗ 
tailed. 19 Hl. 8. 3. Uſe intmled. (2) Momination to a benefice intailed. 

Fiſo a name of dignity may be intailed within the ſtatute, (a)as Dukes, Marqueſſes, Earls, 
Uiſcounts and Barons, becaule they be named of ſome County. Manno. Town, oꝛ place. If 
the iſſue in tail (b) in a Formedon in the deſcender be barved by a faiſe verdict, his releaſe is 
no bar to the iſſue, albeit the action is at the Common law. © 

The like law is of a wzit of Errour. 3 Eliz. Dyer 188. If a gift in tail be made with 
warranty, the Done: releaſes the warranty, this ſhall not bind the ifſue in tail, foz to all 
theſe caſes and the like this ſtatute doth extend. But if J grant to a man, and the heirs of 
his body to be keeper of my Bounds, oz Waſte: of my Hoꝛſe, oz to be my Fuulconer, oz ſuch 
like with a fee therefo:e, yet theſe cannot be intailed within the ſaid ſtatute, foz that they be 
not iſſiang out of Tenements noz annexed to, oz exercifible within, 02 concerning lands o2 te⸗ 
nements of Freehoid oꝛ Inheritance, but concerning chattels, and ſadeur nothing of the re⸗ 
alty. And fo it is if J by any deed foꝛ me and my heirs grant an annutty to a man, and the 
_ of his body, fo: that this only chargeth my perſon and concerneth no land, noꝛ ſavonreth 
of the realty. 

In all theſe caſes he hath a fee conditional, as they were befoze the ſtatute, and the grantee 
by hrs grant oz releaſe may bar his heir, as he might have done at the Common fav, fo; that in 
thele caſes he is not reſtrained by the ſaid ſtatute. 


Et a ſes heires de ſon corps engendres. In gitts in tail theſe wizds 
hci] are as neceſſary, ag in Feoffments and Gzants ; foz ſeeing every eſtate tail wag a 
ee ſimple at the Common law, and at the Common law no fee ffinpte could be in Feoffe= 
ments and G:ants without theſe wozds [ heirs] and that an eſtate in Fee tail is but a cut 
oz reſtrained Fee; it followeth, that in gikts in a mans nike time, no Eſtate can be created 
without theſe words | heirs] untels it be in caſe of Frankmarriage , as hereafter ſhall be 
ſhewed. And where Littleton ſaith Cheirs) yet [heir] in the ſingular number in a n 
| Falls 
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(t)7 E.3.363.18 E.3.27. 
7 H.6.8.32 H.8.28.5 E. 4. 
3. 1 H. 7. 28. 4 H. 7. 9. 

1 H. 5. 1 H. 83. fol. 2. Ne- 
vils caſe lib. fol. 33, 34. 
Pl. Com. in Manxels caſe, 
tol. 2, & 3. 


(u) Aſſ. p. 12. 7 E 6. 1. 


18 E. 3. 27. 

(x)s E.. 3. 10 E. 4. 1 6. 
(y)11 E.4. 1. 

1 H. 7. 28.4 H. 7. 20. 
9 E. 4.5 26. 19 Hf. 8. 
1 H. 5. . 

(a) Lib. 2. fol. 3 3, 34. 
Nevils caſe. 

28 H. 6. Lord veſeys 
caſe. 

(b) 14 Aſſ. :. 

3 Eliz Dyer 188. 


Pl. Com. in Manxels caſe, 


Liv. 


o Aſſ-0.:cH.25. 
« H. 4.7. b. 14 II. 3.15. 


Iii. Sheileys caſe lib. z.. 


(E., tit.breve 743. 
2 E. g. tit. Eſtates. 
(d)12 H.4. 3. 

(e337 H.6.15. 

't) 5s H.5.6. 


(80 12 H.. 2. per Horton. 


— 


18 E. 2. tĩt. Bre. 8 38. 
24 C. 3. 2 8. 


ca) H. 7. 10, 11 E. 3. 
Formdon 30. Pl. Com. 3 5. 


(b) Lib. 1. fo. 12 0. Chud- 

8 caſe. 40 Aſſ. pl. 13. 
34 Aſſ. Pl. 1. Fleta lib. 5. 
C. 34. 


Cap. II. Of Fee tail. Sect. 16. 


caſe may create an Efate taile, as appeareth by 39 Aſſ. p. zb. hereatter mentioned. Ind pet if a 
man give lands to A. & hzredibus de corpore ſuo, the remainder to B. in forma prædicta, this is a 
god eſtate tail to B. foz that in forma prædicta do include the other. If a man letteth landa 
to A.foz life, the remainder to B.in tail, the remainder to C. in forma prædicta, this remainder ig 
void foz the incertainty. But if the remainder had been, the remainder to C. in eadem forma, 
this had been a god Eſtate tail, foꝛ Idem ſemper antecedenti proximo refertur. If a man give 
lands 02 tenements to a man & ſemini ſuo, oz exitibus vel prolibus de corpore ſuo, to a man and 
to his ſeed, oz to the iſſues and childzen of his body, he hath but an eſtate foz life, fo al⸗ 
beit that the ſtatute pꝛobideth, that Voluntas donatoris ſecundum formam in charta doni ſui mani- 
feſtè expreſſam de cætero obſervetur, pet that will and intent muſt agree with the rules of law, 
And of this opinion was our Authoꝛ himlelf, as it appeared in his learned reading afozemen= 
tioned upon this ſtatute: Where he holdeth, if a man giveth land to a man Et exitibus de cor- 
pore ſuo legitime procreatis, oꝛ ſemint ſuo, hath but an eſtate fozlife, foz that there wanteth wozdg 
of Inheritance. | 


q De / on cor p. Theſe woꝛds are not ſo ſtrialy required but that they may de ex⸗ 
pꝛeſſed by woꝛds that amount to as much: fox the example that the ſtatute of W. 2. putteth hath 
not theſe woꝛds (de corpore) but theſe wozds (hæredibus] viz. Cum aliquis dat terram ſuam alicuĩ 
viro & ejus uxori & hæredibus de ipſis viro & mulicre procreatis. It lands be given (c) to B. 8& 
hzredibus quos idem B;. de prima uxore ſua legitime procrearet. This is a god eſtate in elpeciat 
tail (albeit he hath no wife at that time) without theſe wozds (de corpore.) So it is (d) if 
lands be given to a man, and to his heits which he ſhall beget of his wife: (c) oz to a man & 
hæredibus de carne ſua, oz to a man & hæredibus de fe. In all theſe caſes theſe be god eſtates in 
tail, and yet theſe woꝛds de corpore are omitted. 

It is holden (g/ by ſome opinion, that if there be grandfather, father and ſon, and lands 
are given to the grandfather, andto his heirs begotten by the father, the father dieth, the 
grandfather dieth,the ſon is in as heir to the grandfather begotten upon the body of his father 
and the wife of the grandfather in that caſe ſhall be endowed. But certain it is, that in ſome 
oy we ſhall have the land per formam doni that is not iſſue of the body of the Donee,which 
t Section 30. 


Eng endres. This woꝛd may in many caſes be omitted oꝛ exp2eſſed by the like, and yet 
the eſtate in tail is god: as, Hzredibus de carne, Hæredibus de ſe, hzred*quos ſibi contigerit, c. 
as is afozeſaid, and where the woꝛd of Littleton is, ingendzed, oꝛ begotten, procreatis, yet if 
the woꝛd be procreandis, oz quos procreayerit, the eſtate in tail is god; and as procreatis ſhall 
extend to the iſſues brgotten afterwards, ſo procreaudis ſhall extend to the iſſues begotten br= 


Sed. 16: 


J ©» home © TEnant en Taile T Enant in Tail ſpe- 
A Lender. I T 


ſpeciale £ lou tts cial is where 


put the caſe that lands be gi⸗ 
ven to a man and a Woran oli Tenements ſont Lands or Tenements 


unmarried, and the heirs of dones a un home & a are given to a man and 
their two bodies : kor the ap= ſd feme, & A les heits to his wife, and to the 
hep base an efare kal in de lour deur coꝛzps heirs of their two bo- 
preſently. it i tiel caſe dies begotten ; in this 
whery lands be Chen to the —— : . per caſe none ſhall inherit: 
, : C , 

9 Bandits rhe perro of the fozce de le dit done, by force of this gift, 
bodies they have pzeſently foꝛſq; ceux que ſont in- but thoſe that be en- 
oo potfibilitr. Jr 4 tem. gend2es perentre eur gendred between them 
fole vo enfeoff 5 married man — n 282 appelle — i 7 5 —— 
caula mate mont przlocuti it ſyectal Taile, pur ceo eſpecial Taile, becauſe 
But gu the dale chat eps Alte fi la feme de by, G if the wife die, and he 
pꝛemiſſes and the habendum il pꝛent aut feme, d taketh another wife, 


deten hoch put, and lor unte dd idſue, liſſue del ſe: and have iſſue, the is 


Lib l. 

cond keme ne lerra 
jammes inheritable 
ꝑ foxce ð tiel done, ne 


auxi liſtue del ſecond 
Baron, ſi le pam 


Of Fee tail. 


ſue of the ſecond wife 
ſhall not inherit by 
force of this giſt, nor 
alſo the iſſue of tlie 
ſecond husband, if the 
firſt husband die. 


Seck. 17. 


what the law is in theſe caſes. 
() As if a man in the pꝛemiſſeg 
give lands to another and the 
heirs of his body, habendum 
to him and his Heirs foꝛ ever; 
It hath been holden that in 
this caſe he hath an eſtate tail, 
and a fee (imple expectant And 


N 
Baron de bie. ſo (ir is ſaid) via verſa, if lands 


be given to a man and his heirs in the pꝛemiſſes, habendum to him and to the heirs of his bo= 
dy, that he hath an eſtate tail, and a fee ſimple expectant. But vid. lib 8. fo. 154.b. otherwiſe re⸗ 
ſolved, ut patet ibi. (d) It lands be given to B. and his heirs, to have and to hold to 8 and 
his heirs 3 if B. have heirs of his body, and if he dye without heirs of his body, that it ſhall 
revert to the Donoz,this is adzudzed an eftate tail, and the reverſton in the Donoz. ( e) J'02 
Voluntas donatoris in charta doni ſut wanifeſte expreſſa obſervetur, and therefoze in the caſe next 
precedent ; if theſe oz the lite woꝛds be added (and if he dye without heirs of his body, thut the 
lands ſhall revert to the Donoz) that then the habendum ſhall by authouty of divers books be 
conſtrued upon the whole deed to be a limitation oz a declaration, what heirs are meant in the 
pꝛemiſſes, to inherit, and that in that caſe the Reverſion is in the Donoz. | : 

(f Jf a man make a Charter of feoffment of an acre of land to A. and his heirs, and ano⸗ 
ther deed of the ſame acre to A. and the heirs of his body, and deliver ſeiſin accoꝛding to the 
fozm and effect of both deeds, in this caſe he caunot take a fee ſimple only, as ſome hold, foz 
that livery was made accozding to the deed in tail, as well as to the charter in fee,neither can 
the livery enure only to the deed of eſtate tail with a fee ſimple expectant, foz that livery was 
made as well upon the deed in fee ſimple, as the deed in tail. Therefoze others hold, That in 
that caſe it ſhall enure by moyties, that is, to have an eſtate tail in the one moyty, with the kee 
ſimple expectant,and a fee fimple in the other moyty : and ſo the livery ſhall wozk immediate⸗ 


ly upon both deeds, 


CT meſme le 

maner eſt lou 
tenements (ont do⸗ 
nes ꝑ un home a un 
auter ove un keme, 
que eſt la file ou cou⸗ 
ſin al donour in 
frankmariage, k quel 
don ad un inheri⸗ 
tance per ceux pa⸗ 
rolx (frankmartage ) 
aceo annexe, coment 
que ne ſoit expꝛelle⸗ 
ment dit, ou reherce 
en le done, ceſtaſca⸗ 
voir, que les donees 
averöt les tenemets 
a cur c a lour heires 
penter eux deur en⸗ 
gendꝛes. Et ceo eſt 
dit eſpectal taile, pur 
ceo que liſſue del ſe⸗ 


Sect. 1 7. 


C IN the ſame man- 

ner it is, where 
tenements are given 
by one man to another, 
with a wife (which is 
the daughter or couſin 
to the giver) in frank- 
marriage, the which 
gift hath an Inheri- 
tance by theſe words 
(frankmarriage)annex- 
ed unto it, although it 
be not expreſly ſaid or 
rehearſed in the gift 
(that is to ſay) that 
the Donees ſhall have 
the 


tenements to 
them and to their 
heirs between them 


two begotten, And 


this is called eſpe- 


cial Tail, becauſe 
F 


C Cn home ove 


un feme. Yibeit 
the gift is made of the lands 
to the man with his daugh= 
ter,. dc. pet is the gift good to 
them both in ſpectal tail, and 
therefoze that of Stephen de la 


More in (g) 5 E.3. is very re= 


markable , where the caſe 
was, that Roberr gave the 
reverſion of lands which Ag · 
nes his wife did Hold foz her 
life to Srephen de la More, 
Habendum poſt mortem diaz 
Agnetis in liberum maritagi- 
um cum Johanna filia ejuſdem 
Roberti, and it is adjudged 
that it is a good eſtate tail: 
wherein thꝛee things are to 
be obſerved: Firſt, that 
Joan the daughter took with 
her husband an eſtate in e⸗ 
ſpecial tail, albeit ſhe were 
named but under a cum viz. 
cum Johanna, &c. 2. That 
that cum doth come after the 
habendum, foz that it is but 
all one ſentence. 3. That theſe 
woꝛds, in liberum maritagium, 
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(c) 21 H. 6. 7 


d) 30 Aſſ. p.47. 

35. Aſl. p. 14.37 Aſſ. 1 5. 
5 H. 5. 6. 

(e) 2 2 21 


(f) 2 H. 6. 25.45 E. 3.20. 


2 oe os 


Vid. Sect. 19.20. 


s E. 3. 17. 

(g) This caſe is vouched 
in Pl. Com. 1 58. to be in 
4 E. z. which being nor 
found in that year it is 
there ſo left without 
any further reference, 
but you ſhall find it as a- 
bove ſaid in; E,3.17- 


do create an eſtate of inheri= 


tance in eſpecial tail, as Lir- 
tlerow 


Lib.I. Cap. II. Of Fee tail Seck. 17. 


N 2. cap. 1. N 
219 E.3.tit.tail. 


(h) 6 E. 3 23. 
Fitz. N. B. 172. 

7 E- 16. 
15 E. 2. Cui in Vita, 
Sect.24- 1 
(i) 4 E. 3.8. 

31 E. I. taile 30. 
BraQon.lib.z.cap.7- 
(*) 22 R.2.tit. diſcent. 5 0. 
Firz.N.B.212. 

9 H. 6.3 5. b. 

W. 2. ca. i. ace 


(1) Temps H. 8. Br. frank- 
mar. 1 1. 1 3 E. i. formdon 


63. 

vid. 32 E. 1. tail. 25. 

2 E. z. Feoffment & 
faitz. 
17 E. 3. f. a. 45 E. 3. 20. 
(m) 20 E. 2. aid. 174. 
31 E. 3. Gard. 2 16. 
(n) Bract. lib. 2. cap. 7. 
32 E. I. taile 31. 

13 H. 4.744 H. 6. 17. 
26. Aſſ. 6 6. 31 E. 3. gar. 29. 


26. Aſſ. p. 66. per Wilbye. 
(o) Bract. lib. 2. ca. 34. & 
3 9. & lib. 2. ca. 7. nu.3. & 4. 


Glanvil. lib. 7. ca. i. & 
ca. 18. 


Fleta lib. 3. ca. 1 


30 E. x. tit Formdon. 6 6. 
ad judg acc. 


31 E. z. tĩit. Gard 116. 
Mirr. cap. 2. Sect.i p. acc. 


7H. z. Dower. 202. 


= ſaith, Le _— «dun cond feme ne pott in⸗ the Iſſue of the ſecond 
oNeritance per realon de CCu? - . . . 
varghs 3 acco HYeriter, Ac. | wife may not inherit. 
annexe, coment que ne ſoit expreſſement dit, &c, Eut this had need of ſome interpꝛetation, fox 
if lands be given by theſe wozds (in frankmarriage) accoꝛding to the Rules cf Law, then ds 
theſe woꝛds create an Eſtate of Inheritance in ſpecial tail: fo: the conſideration cf marriage 
is in that caſe moze favoured in Law than any other conſideration: But though the gift be in 
theſe wozds, yet if it be not conſonant to the Rules of Law in other things zequiſſte thereunto, 
there they create but an Eftate fo: life. Ind therekoꝛe to ſpeak once foʒ all, Four things be in⸗ 
cident to a frankmarriage. Firſt, that it be given koꝛ conſideration of marriage either to a 
man with a woman, 0z, as ſome have held, to a woman with a man: Foꝛ in (h) 6 E. 3. 33. in 
Peirs de Saltmarſh his caſe, a man gave land to his ſon in frankmarriage, and Fitz. N. B. 172. 
taketh the Law ſo alſo. Ind 7 E. 4. 12. per Moyle againſt a new opinion in temps H. 8. Br. tit. 
Frankmarriage the fozmer books being not remembzed. DSeccndly, that the woman oz man, 
that is the cauſe of the gift (i) be of the blood of the Donoz, but it may be made as well after 
marriage as befoze, and tt may be made with a widow, dc. Thirdly, if the gift be made of 
ſuch a thing as lyeth in tenure, that the Donees hold of the Donor at the time of the eſtate in 
krankmarriage made. 2 Ment ſervice (k) may be given in Frankmarrtage becauſe it may be 
holden. Ind ſo may a Rent charge oz Rent ſeck, as Fitz. N. B. holdeth, and it appeareth in our 
books that a Common was granted in Frankmarriage. Fourthly, that the Dons ſhall hold 
freely of the Dono? till the fourth degrep be paſt. Ind therekoꝛe if land be given to a woman, 
with a fon of the Donoz in frankmarriage, there paſſeth an Inheritance; but if the Donee 
that is the cauſe of the gift be not of the blood of the Donoꝛ, then there paſſeth but an EGate 
fo life if livery be made. Alſo if (1) lands by given to a man with a woman of the blood of the 
Donoz in liberum maritagium the remainder in fee either to a ſtranger oz to the Donees, they 
have no eſtate tail, becauſe there is no tenure of the Donoz, but if (m) in that caſe, the re⸗ 
mainder had been limited to another in tail, reſerving the Reverſton in fee to the Donoz, there 
the ſaid woꝛds (in liberum maritagium) create an Inheritance, becauſe the Donees hold of the 
Donoꝛ. And this is the cauſe that it is holden, That a man cannot deviſe land in Frank⸗ 
marriage becauſe the Donee cannot hold of the Donoꝛ. And Ceſty que ule befoze the ſtatute of 
27 H.8. could not have made a gift in Frankmarriage, becauſe the Reverſſon was in the Fe⸗ 
offers. (n) And if the Donoz doth give lands in liberum maritagium reſerving a Rent, this re⸗ 
ſervation ſhall take no effect till the fourth degree be paſt, but the Frankmarriage is good, foꝛ 
if the reſervation ſhould be good, then could not the Donees have an Eſtate tail foz want of 
woꝛds of the heirs of their bodies. 

C Ez Frankmarriage. Liberum maritagium, Free marriage; Maritagium is taken 
koꝛ Fer tail, and divideth maricagium into liberum & ſervitio obligatum: and herewith agreeth 
Bracton (o) lib. a. cap 34. & 39. Maritagium eſt aut liberum aut ſervit jo obligatum, & lib. 2. cap. . 
nu. 3. & 4. liberum maricagium dicitur, ubi donator vult quod terra ſic data quieta fir & libera ab om- 
ni ſeculari ſervĩtio. Ind ſo, befoze Bracton, ſaid Glanvil. lib. 7. cap. 18. Maritagium autem aliud ro- 
minatur liberum aliud-ſervitio obnoxium; liberum dicitur maritagium quando aliquis liber homo a- 
liquam partem terræ ſuæ dat cum aliqua muliere in maritagium, ita quod ab omni ſervitio terra illa 
ſit quiera, cc. Ind after both of them Fleta that followeth them both, lib. 3. cap. 1. ſaith, Eſt 
autem quoddam maritagium liberum ab omni ſervitio ſolutum donatori vel ejus hæredi, &c. Et eſt 
ſimiliter waritagium ſervitio obligatum & oneratum, &c. Ind theſe woꝛds (in liberum mariragium) 
are ſuch wozds of Art, and ſo neceſſarily required, as they cannot be expꝛeſſed by woꝛds equi⸗ 
poilent, oz amounting to as much. As it a man give lands to a man with his Daughter 
in connubio ſoluto ab omni ſervitio, &c. Yet there paſſeth in this caſe but an Eſtate foz life, 
fox ſeeing that theſe woꝛds (in liberum maritagium) create an Eſtate of Inheritance againſt 
the general Rule of Law, the Law requireth that they ſhould de legally purſued. But then 
it may be demanded if a man had given lands at the Common Law, in libero maritagio, whe⸗ 
ther had the Donees a fee ſimple without theſe wozds (heirs) foz that it appeareth by that 
which hath been ſaid befoze, that all gifts in tail were fee fimple at the Common Law, and 
that the ſtatute of W. 2. did not create ang. eſtate in fee tail, but out of an eſtate in fee ſimple. 
To this it is anſwered that theſe woꝛ jn liberum maritagium) did create an Eſtate in fee 
ſimple at the Common Law: and it is Men in 31 E. 3. gard. 116. Per ceux parolx in frank- 
marriage les donees averont les terres a e Jour heires parenter eux engendres, & ceo eſt dit 
eſpecial taille. But yet between Done Frankmarriage and other Donees in ſpecial 
tail there be many notable diverſities ing give land to a man and a woman, and 
the heirs of theiz two bodies, and the wo dye without Iſſue, yet ſhall the man be Te⸗ 
nant in tail apres poſſibility. But if the Ring give. Land to a man with a woman of his 
kindꝛed in a Frankmarriage, and the woman dyeth without Jſſue, the man in the Kings 
caſe ſhall not hold it foz his life, becauſe the woman was the caule of the gift, but no 

wile 


Lib. I. Of Fee tail. Sec. 18. 22 


wiſe it is in the caſe of a common perſon. Jf lands be given to a man and a woman in eſpecial 7 HA 16. 

tail and they are Divorced cauſa præcontractus, both ſhall hold the lands foꝛ their lives ; But in 

(p) cafe of frankmarriage if they be ſo divozced, the woman ſhall enjoy the whole land, becauſe (p) 13 E-3-tir. Aff. 
che was the cauſe of the gift. It lands holden in Socage (q) be given in eſpecial tail, and the E ss : 
Donees dye the iſſue being within the age of 14. years, (r) the next of kin of the part of the - — 

Father oz part of the Mother which can hap the cuſtody ſhall have it; but in caſe of krank⸗ 3 E Af g. 

marriage the heir of the part of the Mother ſhall have. it, becauſe as it hath been ſaid ſhe was (q) Pl. Com. Carrils cas; 
the caule of the gift. | (r) 17 H.3. tit gard. 136. 


27E.3-79. 
Sec. 18. 


C T nota, quod Nd note that this C T 10142. This, in 


hoc verbum word (Talliare) is —— bond 
. . l zee boo 
(Talliare) idem eſt the ſame, as to ſet to vetokens ſome notable point of 


quod ad quandam ſome certainty, or to umſtrucion wozthy of moze ſpe⸗ 
certitudinem penere, limit to ſome cer- cial obſervation, which is of= 


| _—_ 3 ten J) uſed by him as vou () Sec. 18.374 2.33.49 
vel ad quoddam cer- tain inheritance. And may perceive by the Sections 59-54-72-39-99.104-1 98 


tum heæreditamentũ ſor that it is limited noted in the Margent. 2 


limitare. Et pᷣb jj è li⸗ and put in certain, C Feodum tallia- 346.387.452.467.518. 
mit a mis en certain, what iſſue ſhall inhe- lum, i. bæreditas in $9557 54570685 
quel iſſue inherite- rit by force of ſuch 9#andams certitudinem 
ra per fo2ce de tiels gifts, and how long limitata. here our Autho: Weltm 2. cap. 3. 


. j l. Com. 25 1. a. 
dones, a come longe- the Inheritance ſhall — — 88 


ment lenheritance en⸗ indure, it is called in tail moſt coarced oꝛ reſtrained 


durera, il eſt appell & Latin, feoaum tallia- that I find in dur books, is the 
| "on | hin lin 39. Af. Pl 20. o. Ar pl. ao. 
Latine, feodũ talliatũ tum, 1. hereditas in fanny were giben to a man md 


i. hæreditas in quan- quaudam certiludi- to his wife and to one heir of 


5 . "IE. * their bodies lawfully begotten, 
dam certitudint᷑ limi nem limitata. For if te- i the feds — 
tata, Car fi tenant in nant in general tail di- that heironly; This caſe be⸗ 
general tail mozuſt eth without iſſue, the ing adjudged in the point is 


ſans iſſue, k donoꝛ ou Donor or his heirs the — ning Ann 


ſes heirs poiẽt entrer may enter as in their Lictleron Sect. 13. that all e- 


8 | fates tails were fee ſimple at 
£02 en lour revertion. reverſion. 1 — — 
by this limitation (hæredi) in the ſingular number the Donees had not had a fee ſimple at the 
common law. Vide regiſtrum judiciale,fol.6. a gift made to a man, & hzredi maſculo de corpore ſuo. Regiſtr.Judic.fo.s. 


Sect. 13. 
vid. Pl. Com. fo. 2 9. b. 


Sect. 19. 


N meſm̃ k ma⸗ IN the ſame manner CL Neheſcun done 

ner eſt del te- Lit is of the tenant A en tail ſans 
nant en ſpecial tail, in eſpecial tail, Sc. pluis ouſter dire, le 
ac, Car en cheſcun For in every gift in reverſion del fee fim- 
done en k taile ſauns tail without more ple eff en le donor, 
pluis ouſter dire, le ſaying, the rever- This is wꝛought by the con- 


4 ſtruction of the ſtatute of W. 
reverſion del fee fim- fion of the fee fim- * which hath turned 
ple eſt en le do⸗ ple is in the donor, the tee fimple of the Donee 

into a particular eſtate of in⸗ 
noz. Et les donees 4 And the Donees and — the poſſibility 

of the Donoz to a 7 in him expect ant upon the eſtate ar f 

2 0 


Lib. J. 


(t) 12 E. 4.23.5 H. 7. 14. 
Weſt. 2. ca. 1 3. Pl. Com. 
247.248.251. 5 62.2 E. 2. 
tit.reſecit.1 42. 

33 H. 6.27. 39 E. 3. 18. 
45 EB. 3. 20. 


(a) 27 H. 8. cs. 10. 


(b) 38 E. 3. 2 6. 27. 3. age 
118.24 E. 3.36.40 E. 3. 


(e) Tr. 3 1 Eliz. inter Fen- 
wick & Mitford. 

32 Hf. 3. gard. 93. 

28 H. S. Dier. 8. 9. 10. Vc. 
Buckenhams caſe. 

5. Marie. Dier. 1 63. 

(d) 1 H. 5. 8.4 U. 6. 2 0. 

9 Eliz. Dier. Bromleys 
caſe. 


fe)Dier.s Marie 156. 
Graſwolds caſe ad judge. 
Benlowes Serjeant in his 
rcport agreeth. 


(H) 20 El. Dier. 


Cap. II. 


ſo as there be two inheritan⸗ 
ces of one land, yet this was 
doubted in our books (t) and 
there reſolved accoꝛding to 
Littleton. But I ſee no cauſe 
wherekoꝛe that point ſhould 
be dzawn in queſtion , foz at 
the ſame Seſſion of Parlia⸗ 
ment (in which the ſtatute 
de donis conditionalibus wag 
made) viz. ca. 3. it is expꝛeſiy 
ſaid, vel per donum in quo re- 
ſervatur reverſio, ſo as by the 
judgment ot the ſame Parli⸗ 
ment a reverſton was ſettled 
in the Donor + 


C Le reverſion del 
fee /imple eſt en le do- 


Nor. A reverſion is where 
the reſidue ok the eſtate al⸗ 
ways doth continue in him 
that made the particular e⸗ 
ſtate, oʒ where the particular 
eſtate is derived out of his 
eſtatr, as here in the caſe of 
Littl. Tenant in fee (imple, 
maketh gift in tail, ſo it is of 
aleaſe foz life, oz foz years. 
It a man extends Lands by 
foꝛce of a ſtatute Merchant, 


Of Fee tail. 


lour iſſues ferront al 
donoz d a ſes heires 
autiels ſervices, come 
le donoz fait a ſon 
Seignto2 pꝛochein a 
luy Paramount, fo2- 
ſpziſe les donees in 
frankmarriage , les 
queur tiendꝛont qut- 
etment de cheſcun 
manner de ſervice, it- 
non que ſoit per feal- 
tie, tanque 0 quart de- 
gree ſoit paſſe,# apꝛes 
ceo que le quart de⸗ 
gree ſoit paſſe liſſue E 
le cinq; degree, c ifſint 
ouſter lauters des il⸗ 
ſues apꝛes lup, tien⸗ 
dꝛont del Ton ou ſes 
heirs come ils teigndt 
ouſter,coe il ᷑ avat dit. 


Seck. 1 9. 
their iſſue ſhall do to 
the Donor, and to his 
heirs the like ſervices, 
as the Donor doth to 
his Lord next Para- 
mont, except the Do- 
nees in frankmarriage 
who ſhall hold quiet- 
ly from all manner of 
ſervices (unleſs it be 
for Fealty ) until the 
fourth degree is paſt 
and after the fourth 
degree is paſt the 
iſſue in the fifth de- 
gree , and fo ſorth 
the other iſſues af⸗ 
ter him, ſhall hold of 
the Donor , or of 
his Heirs , as they 


hold over, as before 
is ſaid, 


ſtaple, recognizance oz Elegit,he leaveth a reverſion in the Conuſoꝛ. But ſince Littleton wzote, 
the deſcription mult be moze lazge upon the ſtatute of (a) 27 H.8. Foz at this day, if a man ſeiſed 
of lands in fee make a Feoffment in — — depart with his whole eſtate) and limit the uſe to 


his daughter foz life, and after her deceale, to the uſe of his ſon, in tail, and after to the uſe of 
the right heirs of the Feoffoz : In this caſe, albeit he departed with the whole fee ſimple by the 
feoffment,and limited no uſe to himſelf, yet hath he a reverſſon, (b) foꝛ whenſoever the anceſtoꝛ 
takes an eſtate fo life, and after a limitation is made to his right heirs, the right heirs ſhall 
not be purchaſoꝛs. And here in this caſe when the limitation is to his right heirs, and right 
heir he cannot have during his life (foz,non eſt hzres viventi) the law doth create an uſe in him 
during his life, until the future uſe cometh in eſſe, and conſtquentiy the right heirs cannot be 
purchaſoꝛs, and no diverſity when the Law creates the eſtate foꝛ lie, and when the party. And 
all this was adjudged between (c) Fenwick and Mitford in the Rings bench, and if the limi⸗ 
tation had been to the uſe of himſelf fo: life, and after to the uſe of another in tail, and after to 
the uſe of his own right heirs, the reverſton of the kee had been in him, becauſe the uſe of the 
ker continued ever in him: and the ſtatute doth execute the poſſeſſion to the uſe inthe ſame 
plight, quality, and degree, as theuſe was limited. 

(d) It a man make a gift in tail, oꝛ a leaſe fozlife, the remainder to his own right heirs, 
this remainder is void, and he hath the reverſlon in him, koꝛ the anceſto: during his life, bear= 
eth in his body (in judgment of law) all his heirs,and therefoze it is truly ſaid, that hzres eſt 
pars anteceſſoris. Ind this appeareth in a common caſe, that if land be given to a man and his 
heirs, all his heirs are ſo totally in him, as he may give the lands to whom he will. 

(e) So it is if a man be ſeiſed of lands in fee, and by indenture make a leaſe fo: life, the re⸗ 
maigder to the heirs male of his own body, this is a void remainder; foz the Donoz cannot 
make his own right heir a purchaſoꝛ of an eſtate tail, without departing of the whole ker ſiimple 
out of him: as if a man make a feoffment in fee to the ule of himſelf fo: life, and then to the uſe 
of the heirs male of his body, this is a good eſtate tail executed in himſelt, and the limitation is 
good by way of uſe becauſe it is raiſed out of the ſtate of the F offees, which the Feoffoz depar⸗ 
ted with, and that is apparent, foꝛ a limitation of uſe to himſelf had without queſtion been god. 

(f) It a man make a feoffment in fee to the uſe of himſelf in tail, and after to the uſe of the 
Feoffee infee, the Feoffee hath no reverſton, but in nature of a remainder, albert the Feoffoz 
have the eſtate tail executed in him by the ſtatute, and the Feoffce in is by the Common Law, 
which is woꝛthr of obſervation, C 

0 


Lib J. 


Of Fee tail: 


To conclude this point (g) whoſoever is ſeiſed of land, hath not only the Eſtate of the land (g) 13 H. 7.5. 
in him, but the right to take pzofits which is in nature of the uſe, and therefoze when he makes 25 fl. 8. Dier 12. 


Seck. 20. 


a Feoffment in Fee without valuable conſideration to divers particular uſes, ſs much ot᷑ the uſe 
as he diſpoſeth not, is in him as his ancient uſe in point of reverter. As if a man be ſeiſed of 
two Acres, the one holden by Knights ſervice, by pziozity, and the other by Knights ſervice 
- holden by poſteriozity, and maketh a feoffinent in fee of both Acres to the uſe of himſelf and his 
heirs, the old uſe continued in him, and the pꝛioꝛity and poſteriozity remain. So it is of lands 


of the part of the mother, the uſe ſhall go to the heir of the part of the Mother, which could not rib.z.55.57.53.77.78. 
be, if it were not the old uſe, but a thing newly created: the like law of lands, of the cuſtome of Lib.4.22.Lib.s. 34.43. 


Wozough=englilh, Gavelkind, Kc. - 
C Les donees, & lour iſſues ferront al donor © a ſes heirs autiels 


ſervices come le donor fait a ſon ſeignior procheine a luy paramount, 
The reaſon of this is, that when by conſtruction of the ſaid ſtatute, there was a reverſion ſet= 
tled in the Donoz foz that the Donee had an eſtate of inheritance, the Judges reſolved that he 
ſhoutd hold of his Donoz, as his Donoz held over: as if the tenant had made a Feoffment 
in fee at the common law, the Feoffee ſhould have Holden of the Feoffoz as he held over, and 
befo2e the ſtatute of W. 2. the Donee had holden of the Donoz as of his perſon, and now of 
him as of his reverſton: but if a man make a leaſe foz life, oz years, and reſerve nothing, he 
(hail have fealty only and no rent, though the Leſſoz hold over by rent,&c. Ind this that Little- 
ton ſaith,is regularly true, if the Donoz maketh no ſpecial reſervation, foz then the ſpecial re= 
ſervation excludes the tenure which the law would create. Js if tenant by Knights ſervice 
maketh a gift in tail reſerving fealty and rent, the Donee ſhall hold in Soccage by fealty and 
rent, and not by Knights ſervice. But if a man hold land of the King in grand ſerjanty, and 
maketh a gift in tail generally: in this caſe the Donee ſhall not hold of the Donoz by grand 
ſerjanty,becauſe no man can hold by grand ſerzanty,but of the King only, as hereafter ſhall be 
ſaid, and therefoꝛe ſeeing grand ſerjanty doth include Knights ſervice, he ſhall in that caſe hold 
of the Donoꝛ by Knights ſervice. Jf a man ſeiſed of land in the right of his wife holden bp 
Knights ſervice, giveth the ſame lands in tail generally, the Donee ſhall not hold of him by 
Knights ſervice, becauſe his wife held the land, and he had nothing but in her right, Ind in 
that caſe the Baron hath gained a new reverſion by wzong, and therefoze ſuch a Donee ſhafl 


do Fealty only. 


A. ſeiſed of two acres of land, holdeth the one of B. by Knights ſervice, and twelve pence 
Bent, and the other of C. in Socage and one penny Rent, and makes a gift in tail of both J= 
cres without any expꝛeſs ieſervation of any tenure, In this caſe the Donor hath but one re= 
verſion. Ind yet he ſhall make ſeveral avowꝛieg, becauſe there be ſeveral tenures created by 
law in reſpect of the ſeveral! tenures over: and the avowzy is made inreſpect of the tenures. 

Loꝛd Meſne and Tenant, the Tenant ho!deth by four pence, © the Meſne by twelve pence, 
the Tenant makes a gift in tail without reſerving any thing, by reaſon whereof he heldeth by 
four pence,in reſpect of the tenure over. Afterwards the reverſton eſcheat, now ſhall the Donee 
hold by twelve pence, fo: the Meſnalty which was four pence is extinct, and the law reſerved 
the tenure 1:pon the gift in tail, in reſpect of the Meſnalty, and when the Meſnalty is extinct, 


the fozmer Rent between the Donoz and Donee is extinct alſo, and then by the ſame reaſon 49 E.;. ro. 


that the Done ſhall take advantage, if the Donoz by releaſe oz confirmation had holden by 
leſſer ſervices, by the ſame reaſon he ſhall be pꝛejudiced, when he holdeth by greater ſervices. 


E For ſpriſe les donees en Frankmarriage, It is to be underſtood, that al⸗ 


though the land be given in liberum maritagium, in free marriage generallp, vet firſt the law doth Bracton lib. 2. fol. 21. 
make a limitation of this wozd (free) viz. till the fourth degree be paſt, foz the reaſon that our Britton cap. 119. 
Authoꝛ here pieldeth. Ind 2. albeit it be free marriage, vet the Donees and their iſſues until Pleta lib 3. cap. 11. 


the fourth degree be paſt ſhall do fealty, foꝛ that is incident to every tenure (except Frankal⸗ 
moign) and cannot be ſeparated from it, and therefore the Donees and their iſſues ſhall hold 
it as freely till the fourth degree be paſt as the Donoꝛ can make it. See moꝛe of this in the 


Sect. 20. 


Chapter of Frankalmoigne. 


C les degrees 

en frankmarrt- 
age ſeront accompts 
en tiel manner. 3. de 


AM the degrees in 


trakmarriage ſhall 
be accounted in this 


manner, 


D S. 


from 


W 


Here Littleton 
ſaith (a) that (a) vid. sect. 17 19.187 
the Dones in 268.269.271.753. 

krankmarriage chali hold 


by fealtp only until the 4th. 


degres 


Lib. 1. 76. 34.8 5. 100. &s 


Lib. I. 


(b) Glanvil lib. 7. ca. 18. 
Bracten lib. 2. fol. 2 1. 
Britton ca. 119. ; 
Fleta lib.3.cap.11-& lib; 
6. cap. 2. 


(c) vide 10 E. z. tit avow- 
ry. 157. ; 

31 E. 3. ceſſavit. 2 2. 

31 E. 3. gard. 11 6. 

21 H. 7. 30. 


Cap. II. 


degree be paſt, © then the iſſue 
in the fifth degree ſhall hold of 
the Donoꝛ as the Donoꝛ hold- 
eth over, (b) Vide Bracton ubi 
ſupra, Ita quod ille cui terra fic 
data fuit,nullum inde faciat ſer- 
vicium uſque ad tertium hzre- 
dem & nſque quartum gradum, 
jra quod terrius hzres fit inclu- 
ſus. Ind herewith alſo agreeth 
Flera ubi ſupra, Ind the (c) 
learning of degrees ſet out in 
the civil and canon Law 
(wherein J find ſome diffe= 
rence ) is woꝛth the knowledge, 
to the end that Littleton and 
the law in this caſe may the 
better be underſtood, which 
A will divide into certain 
xuleg, whereof the firſt is; 
Chat a perſon added to a per= 
ſon in the line of Conſangui⸗ 
nity maketh a degree. Ind 
it is to be underſtood, that a 
line is thꝛeekold, viz. the line 
aſcending , deſcending , and 
collateral. Ind firſt foz ex⸗ 
ample, of the aſcending line, 
take the Son and add the Fa= 
ther, and it is one degree 
aſcending , add the Gzand= 
father to the Father, and it 
is a ſecond degree aſcending. 

So as how many perſons 
there be, take away one, and 
vou have the number of de⸗ 
grees. It there be four per⸗ 
ſons it is the third degree, if 
five the fourth, foz one muft 
exceed, and then you habe the 
degrer. Likewiſe by the deſ= 
cending, take the Father, and 
add the Son, and it is one 
degree; then take the Son 
and add the Gꝛandchild, and 
it is the ſecond degree, and ſo 
likewiſe further. Mherein 
obſerve that the Father, Son 
and G2andchild, albeit there 
are thzee perſons, pet they 
make but two degrees, be⸗ 
cauſe (as it hath been ſuid) 
one muſt exceed fo: making a 
degree. 

It is to be noted, that in 
eberp line the perſon muſt be 
reckoned from whom the com⸗ 
putation is made. Ind there 
is no difference between the 
Canon and Civil Law in 
the aſcending and deſcending 


Of Fee tail. 

le donoꝛ a les donees 
en frankmarrtage. le 
pꝛimer degree, pur 
d que la feme que eſt 
vn des donees coviet 
eſtre file, loer, ou aut 
coulin a le donoꝛ. Et 
de les dontes tanque 
a lour iſſue il ſerra 
accompt le ſecond de- 
gree, c de lour iſſue 
tanque a ſon iſſue, le 
tierce degree, & iſſint 
ouſter dc. Et la cauſe 
eſt, pur ceo que apꝛes 
cheſẽ tiel done les il⸗ 
ſues queur veignont 
de le donoz, 4 les il⸗ 
ſues queux veignont 
de les donees apes 
le quart degree paſſe 
De ambideuc parties 
en tielfozme deſtt᷑ ac- 
compte, poyent enter 
eur per la ley Þ ſaint 
Elgliſe entermarie. 
Et que le donee en 
frankmarrtage ſerra 
dit le pꝛime degree de 
les quact degrees 
hoe poit veier en vn 
vice ſur un bꝛeve de 
DO2oit de Garde P. 
31. E. 3. Lou le Pl. 
counta, que ſon tre⸗ 
ſatel fuit ſeiſte de cert 
terre, ac. & ceo tenuſt 
dun autre per ſeruice 
de chivaler, 4c. quel 
dona la terre a un 
Ralph Holland o⸗ 
ueſcs ſa ſoer t krank⸗ 
marriage, fc. 


Sect. 20, 


the Donor to the Do- 
nees in frankmarriage 
the firſt degree, be- 
cauſe the wife, that is 
one of the Donees, 
ought to be daughter, 
ſiſter or other coſen to 
the donor, & from the 
donees unto their iſſue 
ſhall be accounted the 
ſecond degree, & from 
their iſſue unto their 
iſſue the third degree, 
and ſo forth. And the 
reaſon is, becauſe that 
alter every ſuch pitt, 
the iſſues of the Do- 
nor, and the iſſues of 
the Donees after the 
fourth degree paſt of 
both parties in ſuch 
form to be accounted 
may by the law of the 
holy Church enter- 
marry, And that the 
Donee in frankmarri- 
age ſhall be ſaid to be 
the firſt degree of the 
four degrees, a man 
may ſee in a plea upon 
a Writ of Right of 
Ward, P. 31. E. z. 
where the Pl. Plea- 
deth that his great 


Grandfather was ſei- 


ſed of certain Lands, 
Sc. and held the ſame 
of another by Knight 
ſervice, &c. who gave 


the land to one Ralph 


Holland with his ſi- 
ſter in Fra nkmarri— 


age, Sc. 


line; foz thoſe whom the Civilians do reckon in the ſecond degree, the Canonifs do reckon 
in the firſt, and thoſe whom they place in the fourth, theſe place in the ſecond, Therefoze 
if 


Lib. I. 


Of Fee tail. 


Sec. 21. 


it we will know in what degree two of kindred do and accoꝛding to the Civil Law, we mu# 


begin our reckoning krom one, by aſcending to the perſon from whom both are bꝛanched, and 


then by deſcending to the other to whom we do count, and it will appear in what degree they 
are. Foz example, In b:others and ſiſters ſons, take one of them and aſcend to his father, 
there is one degree, from the father to the grandfather, that is the ſecond degree, then deſcend 
from the grandfather to his ſon, that is the third degree, then from his ſon to his ſon, that is 
the fourth. But by the Canon Law there is another computation, foz the Canoniſts do ever 
begin from the ſtock, namely from the pezſon of whom they do deſcend; of whoſe diſtance the 
queſtion is. Foz example, if the queſtion be, Jn what degree the ſons of two bzothers ſtand 
by the Canon Law? we muſt begin from the Gꝛandkather and deſcend to one ſon, that is 
one degree; then deſcend to his (on, that is anothez degree; then deſcend again from the 
Gꝛandkather to his other ſan, that is one degree, then deſcend to his ſon, that is the ſecond 
degree, ſo in what degree either of them are diſtant from the common ſtock, in the ſame degree 
they are diſtant between themſelves : and if they be not equally diſtant, then we muſt obſerve 


another Rule. 


In what degree the moſt remote is diſtant from the common ſtock, in the 


ſame degree they are diſtant between themſelves, and ſo the moft remote maketh the degree. 
And albeit the Donee be a Couſin in the third oz fourth degree from the Donoꝛ, yet in this 
computation it maketh the firſt degree: gradus dicitur à gradiendo, quia gradiendo aſcenditur & 
deſcenditur. And thus much of the Civil and Canon Law is neceſſary to the knowledge cf 
the Common Law in this point: and herewith agreeth our Juthoz in the woꝛds following. 


Les iſcues queux veignont de le donor, & les iſſues queux veig- 


nont de les donees apres le 4. degree paſſe dambideux parties in tiel 


forme deſte account poient enter eux per le Ley de Saint Eſgliſe enter- 


marrier. (De Saint Eſgliſe) (d) So as hereby it appeareth, Chat the computation of the (d) Brit.ca.119.Accord. 
degrees in this caſe, muſt be accoꝛding to the Canon Law. But it is neceſſary to be known Feta lib.3.ca.1x.& lib. 5. 
concerning marriages between perſons of kindzed one to another, that it is enacted (e) by the 


ſtatute of 32 H.8. that no reſervation oz pzohibition 
any marriage without the Levitical degrees, 


(Gods Law except/ſhall trouble oz impeach 


The caſe vouched by Littleton in 31 E.3. you (hall find abzidged by Fitzh.cit.gard.116. And 
albeit this year of 31 E.3. was never in pꝛint till Fitzherbert did abzidge it and publiſh it in 
pꝛint anno 11 fl. 8. and goeth under the name of bzoken years, yet here it appeareth by our 


Juthoz, that the ſame is of Futhozity in Law, ag 


ſerved. 


C ES touts ceux 

tailes avadits, 
ſont ſpecifies en le dit 
eſtatute de W. 2. Au- 
tt ſont divers auts 
eſtates en le taile, co- 
ment q ne ſont ſpeci⸗ 
fies per expꝛeſle pa- 
rols in le dit eſtatute 
mes ils ſont pꝛiſes 
per le equitie de le dit 
Statute, Sicome 


Terres ſont dones 
a un home 4 a ſes 
heirs males de ſon 
co2ps engendzes, en 


Sect. 21. 


Nd all theſe En- 
[tails aforeſaid be 
ſpecified in the ſaid 
Statute of V. 2, Alſo 
there be divers other 
eſtates in tail, rhough 


they be not by ex- 


preſs words ſpecified 
in the — 
they are taken by the 
equity of the ſame 
ſtatute. As if lands be 
given to a man, & to 
his heirs males of his 
body begotten, in this 
caſe his iſſue male 


CL touts ceux 

tailes avaunt- 
dits ſont ſpecifies en 
le dit ſtatute de Weſt- 


minſter 2. 3nd ſo it ap⸗ 
peareth by the ſaid Statute, 
Auxi ſont divers auters eſtates 
en le taile, &c. Ind herewith 
agreeth Carbonels Caſe, 33 Ed. 
3. titulo taile 3. 

That the Caſes cf the Sta⸗ 
tute are ſet down but foz ex⸗ 
amples of eſtates tail, general 
and ſpecial, and not to exclude 
other eftateg tail, 3 E. 3. 32. 
18. Aſſ. p. 3. 18 E.3.46. 1. Mar. 
Dyer. 46. Pl. Com. Seignior Bark- 
leys caſe.fo.251. Foz, Exempla 
illuſtrant non reſtringunt legem. 


C Equity 


24 


c. a. 
(e) 32 H. 8. ca. 38. 


hereafter alſo in other places ſhall be oba, 


3 E. 3.3 2.18 E.3.46 , 
18. Aſſ. p. 5. I. Mar. Di. 4 6 
Pl. Com. 25 1. 


> 2 err be — 
— — äͤ— ha 
4 2 — 


Lib. J. 


Bra con lib. 4. fo. 186. 

(b) 18. Aſſ. p. 5. 18 E. 3.46. 
33 E. 3. tit. taile 5. 

3 E. 3. 3 2. Pl. Com. Seig- 
niour Barkleys caſe. 

I Mar. Dy 4 6. V. Sect. 24. 


(2) 9 H. 6. 24.11 H. 6. 13. 
14-37 Hf. 8. Br. tit. Done 
42. Tit. noſme 1. & 40. 
Dyer 23 El. 374. Shelleys 


caſe lib. 1. ſo. 


Of Fee tail. Sec. 29, 23. 


tiel caſe 5 iſſue male fhall inherit, and the 
inherifa, & le iſſue fe- illue female fhall ne- 
letter of 2 flat. yer being al n unq3 enherika ver inherit, and yet. 
within the ſame miſchief, pas, uncoze in les aufs in the other entailes 


oz cauſe of the making ok tailes avantdits au⸗ aforeſaid, it is other- 
the ſame, chall be within 1 
the ſame remedy that the ter ment eſt, wile, 
ſtatute pzovideth : Ind the reaſon thereof is, fot that the Law=-maker could not poſſibly ſet 
down all caſes in expꝛeſs terms. Æquitas eſt convenient ia rerum quæ cuncta coæquipatat, & quæ 
in Par ibus rationibus paria jura & judicia deſiderat. Ind again, Aquiras eſt perfecta quædam ratio 
quz jus ſcriptum interpretatur & emendat, nulla ſcriptura comprehenſa, ſed ſolum in vera ratione con- 
fiſtens, Aquiras eſt quaſi æqualitas. Bonus judex ſecundum æquum & bonum judicat, & æquitatem 
ſtricto juri præfert. Et jus reſpicit æquitatem. 

C Sicome terres ſont done à un home Sa les (b) heires males de ſon 
corps engenares, en tiel caſe ſon iſſue male inheritera, & liſſue female 


ne unques inheritera, Sc, This ſhall ve explained afterward, Sect. 24. 
Seck. 22, & 23. 


Tae two Sections, C TE m̃ le manner IN the ſame manner 


do nerb no erpiana. Let, ſifresoute- Lit is, if Lands or Te- 


Se er her hall be a iments an yones nements be given, to 
next Section, ſaving only thele aun hoe@ a les hes man, and to his heirs 
wozds (queux doient inheriter) females de fon cozps females of his body 
are very obſervable, foꝛ they im⸗ engendzes Men tiel begotten; In this caſe 


Ib —— — tale ſon iſſue female his iſſue. female ſhall 


Cap. II. 


C Equity is a con⸗ 
ſtruction made by the Jud⸗ 
ges, that caſes out of the 


*a man giveth lands to a man luly inherita ꝑ fo2ce inherit by force and 


rs f —_— 
body, and dleth having iz & fozm de le dit done, form of the ſaid gift, 


a ſon and a daughter, the c Nemy iſſue male, and not his iſſue male. 
daughter ſhall inherit; foꝛ the pur ceo que en tiels For in ſuch caſes of 


he r 1 caſes de dones faits gifts in tail, the will of 


obſerved. But in caſe (g) of en le taile, queux doi⸗ the Donor ought to 
20 if A. have ing a Son ent inheriter : dur be obſerved , who 
and a Daughter, and a Leaſe nemy la volunt Dl do⸗ ought to inherit, and 
foz life be made, the remainder nor (err obſerve. who not. 

to — 2 * - — — 

dy of A. A. dieth, the heir fe⸗ _ 

male can take nothing, becauſe C * en le caſe q Nd in caſe where 


the is not heir; foz ſhe mult 7 - 
be both heir and heir female, terrs ou tene- lands or tenemets 


which ſhe is not, becauſe the ments ſont dones a be given to a man, and 
bother is heir, and therefoze t19iſlþ*e, & a ſes heires to the heirs of his bo- 


be es, beraule here i Males d s cozps ilſu⸗ dy, and he hath iſſue 

ny Life, and _— — ants ; c il INT _ _ 70 1 q 

ute cannot wozs theceuron. deux fits, & Devy, & and the eldeſt fon en- 
f : g | 

Son ph a Daughter * leign fitz entra come ter as heir male, and 


dyeth, and Lands be given to ht male. dc ad iſſue file hath iſſue a daughter, 
— wp rota Bag qt devy,S fret avera la and dieth ; his brother 
ther, che daughter ſhall take ke, c nemp la file, pur ſhall have the land, and 


cco 


LY " 3 w- *— 


hs  w 


ee 


Res 


* 4+ 


Lib. l. 
ceo que le frere eff 
heire male. Mes au⸗ 


terment ſera en au⸗ 
ters tailes 4857 ſont 


Trecifies en le dit Sta- 


tute. 


« A Gry ſl tetres 
ſotent dofis a 
unhde. # a les heites 


gendzes, 6 il ad iſſue 


Ale, quel ad iſſue fit3 # 
deby, & puis apzes le 


dont depp, en ceſt caſe 


Je lits de la file ne inhe⸗ 


ritera paſſe per fozce 


de le taile, pur ceo que 
quecunque 


ie ſerra 
inherit per kozce dun 


Done en le taile fait 


as heires males, covi⸗ 
ent conveyer ſon dil⸗ 
cent tout per les h:tres 
males. Mes en tiel 
caſe le donoꝛ poet en⸗ 
trer pur ceo que le do⸗ 
nie elt moꝛt ſans iſſue 
male en ja Ley, en⸗ 
taunt que le iſſue del 
file ne pget conveyet 
a luy meſme le dilcent 
per Heire male. 


both 
in the Common Pleas, Vide Pl. Comment 414. b. nhgpa is matan 
tailis maße to tg and to the heirs females of of his body err iſſue 
copiers had all 4 0 Ar 


80 Abe t 


fa,Coltt;and pet the daughter her ſe] 
bene (k) in à Libertate Nerd 


fue a : 
nobel 229 60 thereaſ, 
judged (as hefoze it bad ban) 


of ſonofaf 


Of Fee tail. 


not the daughter, for 


that the brother is 


heir male. But other. wi 


Seck. 24. 25 
no —4 . Fate 25 life, 


wiſe it is in the other Viet — 


entails, which are ſpe- 


cified in the ſaid Sta- 


tute. 


Littleton purpoſely added theſe wows, Queux e i 


Sef. 24. 


* if lands be gi- 
ven to a man and 
to the heirs males of 
his body, and he hath 
iſſne a daughter, who 
hath iſſue a Son, and 


dieth, and after the do- 
nee die; In this caſe 


the ſon of tlie daugh- 
ter ſhall not inherit by g 


force of the entail, be- 


cauſe whoſoever hall 


inherit by force of a 5 


gift in tail made to 
the heirs males, ought 
to convey his deſcent 
wholly by the heirs 
males. Alſo in this caſe 
the donor may enter, 

for that the donee is 
dead without iſſue 
male in the law, inſo- {j 
much as the iſſue of 
the daughter cannot 
convey to himſelf the 
deſcent by an heir 
male. 


it, 


1 $4 


dhe h 
e caſes n ab b 2. tit. Cotone 


ould new r. ehe. 


7 Ne ſer- 
1 ra enheriter 


per force dun done en 


ng 


2. uile, Oc. vide Tr. (h) Vide Seck. 719. 


28 H,6; Tht.Devile 18. (wich 2 1 H.6.24. 11H.s. I 3, 


is not in the book at lar 
but wzitten verbatim out * 


Statham) Af a man oF 
lands to a man, and to the 


hes males 8 a 20 H.6.43.37 H. 8. Br. 


harh iſſue a daughter 
hath iſſye a ſon, this benignen 
Pe ig dis, and 1 


repozted, s you will re= 
fer the opinion of * the Judg= 
eg to a. gift in tail laſt 
mentio Fo: firft; albeit 
a Devile 
hrritance by other ,wozdg 
than a gift can, vet 
Deviſe direct an inheritance 


70 piſe 
1 b. Se, oÞ A 


0 
1 „that the knee 7 4 
r ſhould, againſt the 
kaltes law, inherie. and the 
tatute p2ovideth , that vo- 
9 20 habe he 1 
T. An r 
tale often DT to j x Yooy 


inthe Kings bench 
n 
15 


2<a* a Sas ©: 

9 2 where it is ad⸗ 
ve an appeal of the death 

e that 


the male. Ind the reafon of this diverſity is very e Fob by the Com. Law the Female 


e may create an In- 


* H 6. tĩt.Deviſe· 18. 


Statham tit. Deviſe. Pl. 


_ in Scholaſt. caſe, 
414.b 


h dit. Done & Rom.61. tit. 


þ coſe 1. & 40. 


nota 


(i) 11 H. 6. 1 3, 


15 E. a. tit. cor. 286. 


Glanvil IIb. 1 4. cap. 2. 


- 


oz pzcof againſt the iſſue of (x) Mirror c.2.ſe&.7.vid. 


Lib.l. 


Vid.Seignior de laWares 
caſe, lib. x. fol. 2. 


t 7 Z.. 1. 


20 H. 6. 42. 


Stanford, 58.b. 
15 E. 2. tit. ceron. 384. 


11 H.. 13. 
9 H. 6. 25. 


11 E. 3. Formdon 20. 


(m) 15 H.. 10. 

Li. 1. Dilon & Freins caſe. 
40 Aſſ. d. 1 3. 

(n) 24 E. 3. 29. a. 


(007 H. 4.16.16 E. 3.78. 
List leton fol. s 6. 
15 Eliz. Dier. 326. 


(p);4 E g.tit.tail 12. 


Cap. II. Of Fee tail. Sect. 25. 


might habe had an appeal as heir to any of her Anceſtoꝛs, as well as the male. But by the 
Statute of Magna Charta, cap. 34. Nullus capietur aut impriſonetur propter appellam fœminæ de 
orte alterius quam viri ſui, which reſtraineth not the ſon of the female. And there Scrope 
ſaith, Per tout le Ser jeant d Angęliterre, that is by all the Judges of the Coife in England, it 
was awarded, that the iſſue of the female ſhould have an appeal foz the death of his couſty. 
But in a libertate probanda, the iſſue of the blood female ſhall not be received to pꝛobe villenage 
in the iſſue of the blod male, foz the mother was diſabled by the common Law, and the mo⸗ 
ther might be a niefe De en & trene, that is of the Water and Whip of thꝛe coꝛd (meaning 
luch a bondwoman as is uſed to ſervile wozks and coxrection) and entranchiſed by her huſ= 
band. . All which appearethin the ſaid book. And it is Holden in 17 E.4. 1. that if a man be 
ain which hath no heir of the part of his father, that his uncle of the part of his mother 
hall have the appeal, and yet he muſt of neceſſity make his conveyance by a woman. vid. 20 
H.6. fo.3 3. the queſtion ſuddenly demanded and debated, and no conſideration oz mention had 
of the ſaid koꝛmer judgments and authozities ; there it is compared to a gift in tail to a man 
and to his heirs males of his body, that the heir male of the daughter Mall not inherit which 
hath no affinity to it, and pet the aurhozity of the bak is great, foꝛ it ia by the aſſent of all 
the Juftices of the one bench and the other in the Exchequer Chamber, and therefoze J leave 
the learned and judicious Reader to his own judgment. (1) Vide Stanford 58.b. 15 E. 2. 384. 
It᷑ a man give lands to a man and to the heirs males of his body begotten; rewainder to him 
and to his heirs females on his body begotten , the Done hath iſſue a ſon , who hath iſſur 
a daughter, who hath iſſue a ſon, this ſon is not inheritable to either of both thele eſtates 
tail, becauſe ag Littleron ſaith, The male muſt make his conveyance only by males, and ſo 
mult the females by females, But in this caſe the land ſhall revert to the Dono2z., And 
therefoze the ſafeſt way when a man will intail his lands to the heirs males and females of his 
body, is to limit the firſt eſtate to him and the heirs males of his body, the remainder to him 
and to the heirs of his body, and then all his iſſues whatſoever are inheritable. But if A. 
Hath iſſue a ſon and a daughter and dieth, and the ſon hath iſſue a daughter and dieth, and a 
Aeaſe foz life is made, the remainder to the heirs females of his body of A. In this caſe the 
daughter of A. ſhall not take cauſa qua ſupra. But albeit the daughter of the ſon maketh her 
conveyance by a male ſhe ſhall take an eſtate tail by purchaſe, foz ſhe is heir and a female, but if 
lands be deviſed to one fox life, the remainder to the next Heir male of B. in tail, and B. hath 
iſſue two daughters, and each of them hath iſſue a ſon, and the father and daughters die, ſome 
ſay this remainder is void foz the uncertainty, ſome ſay that the eideft ſhall take it becauſe he 
is woꝛthieſt, and others ſay that both of them ſhall take foz that they both make but one heir. 
At lands be given to a man and to the heirs males and females of his body, he hath an eftate 
in general tail in him, 


Sect. 25. 


N meſme le IN the ſame manner 


q A Un home, & C 


a ſa feme. But 
what if tenements be given 
to a man, and to a woman 
being not his wike, and to the 
heirs males of their two bo= 
dies, they have alſo an eſtate 
tail, albeit they be not mar= 
ried at that time. And ſo it 
is if Lands be given to a 


manner eſt, lou 
tenements font done 
a yn hoe, & a la feme, 
q a les heires males 
de lour deux coꝛps en⸗ 
gendzes, dc. 


it is where Lands 
are given to a man 
and his wiſe, and to 
the heirs males of 
their two bodies be- 
gotten, &c. 


man which hath a wife, and to a woman which hath a husband, and the heirs of their two 
bodies they have pꝛeſently an eſtate tail (m) foꝛ the poſſibility that they may marry. But if 
lands be given to two husbands and their wives, and to the heirs of their bodies begotten (n) 
they ſhall take a joynt eftate fo life and ſeveral inhezitances viz. the one husband and his wife 
the one moity,and the other husband and wife the other moity, and no croſs remainder oz other 
poſſibility ſhall be allowed by law, where it is once ſetled and take effect. But if lands be gi⸗ 
ven to a man and two women and the heirs of their bodies begotten, (o) In this caſe they 
have a joynt eſtate fo: life and every of them ſeveral inheritance,becauſe they cannot have one 
iſſue of their bodies, neither ſhall there be any conſtruction of a poſſibility upon a poſſibility, 
viz.thathe ſhall marry the one firſt, and then the other. And the ſame law it is (p) when land 
ig given to two men and one woman, and to the heirs of their bodies begotten, 


Sf 


LIMI 


Lib.l, 


Of Fee tail, 


S 


Seck. 26, 27, 28. 


Sect. 26, 27. 


26, 27, Theſe two Sections need no explanation at all. 


C T Tem ſi tefits ſoient dones 

a un home c a ſa keme. F a 
les heires del cozps del home en⸗ 
gend2es, en ceo caſe le baron ad 
eſtate en le tatle general, 4 la 
feme fo2ſque eſtate pur terme de 
vie. 


C Tem i terres ſoient dones 

d ie baron & ſa feme, & a 
les heires le baron, queur il en- 
gendꝛa de cozps (a feme, en ceo 
caſe le baron ad eſtate en le tatle 
ſpecial, la feme foꝛſque pur terme 


* if tenements be given to 
a man and to his wife, and 
to the heirs of the body of the 
man; In this caſe the Husband 
hath an eſtate in general tail, and 
the wife but an eſtate for term of 
life. | 


Al if lands be given to the 
husband and wife, and to the 
heirs of the husband which he 
ſhall beget on the body of his 
wife;In this caſe the husband hath 
an eſtate in eſpecial tail, and the 


De vie. 


Cd ſi le done 


', (oit fait al ba- 


ron Fla feme, d a les 
h:ires la feme de la 
coꝛps per le baron 
engendzes, donque la 
feme ad eſtate en c- 
ſpecial taile, & le ba- 
ron fo2{que pur terme 
de vie: Mes ſi terres 
ſont dones a le baron 
& a la keme, c ales 
heires que la baron 
engendza de cozps la 
feme, en ceo caſe am⸗ 
bideur ont eſtate en la 
taiie, pur ceo que ceſt 
parol (heirs) neſt li⸗ 
mit a lun pluis que a 
lauter. 


wife but an eſtate for life. 


Sec. 28. 


Nd if the gift be 
made to the huſ- 
band and to his wife, 
and to the heirs of the 
body of the wife by 
the husband begotten, 
there the wife hath an 
eſtate in ſpecial tail, 
and the husband but 
for term of life: but if 
lands be given to the 
husband and the wife, 
and to the heirs which 
the husband ſhall be- 
get on the body of the 
wife, in this caſe both 
of them have an eſtate 
tail. becauſe this word 
(heirs) is not limited 
to the one more than 
to the other. 


heirs of hig _ is ag god as to his heirs of his body. 
2 


q Eres This word r9 H.6.75.2.Regiſt. 239: 
(Heirs) is nomen ope- 17 E. 2. tit. Taile 23. 

rativum, to which of the Do⸗ E. 3.22. 4 E. 3.43. 

nees it is limited, it createth 5 E. 20. b. & 34.4. 

the eſtate tail, but if it incline ** 43. 12 H.. r. 

no moze to the one than to the 

other, than both do take, as 

here Littleton putteth the caſe. 

And therewirh accoideth the 

caſe of (q)3 E. 3. where it ap= (9); E.3. 32.21 E. 3.42; 

peareth;Quod Roberr de S. de- 19 H. 6.75. per Hody. 

dit Johan. de Ripariis & Matil- 

dæ uxori ejus, & hæred' quos 

idem Johan. de corpore ipſius 

Matild. procrearet, c. and this 

adjudged to be an eſtate in 

eſpecial tail in them both, de⸗ 

cauſe the ate is equally 

tailed to the heirs of the ba⸗ 

ron as to the heirs of the 

wife. If lands be given to gegiſt 225. 

the husband and the wife, 

and to the heirs of the body 

of the ſurvivoz, the gift is 

god, and the ſurvivoz ſhall 

have an eſtate in tail general, 

but the eſtate tail veſteth not 

till there be a ſurvivoꝛ. And 

hereby it appeareth (r)that a (r) 20 E z. Bre 377. 

gift made to a man and to the 


Sect. 


—————— —ů— 
— — — —-—-ͤ—¼ö. 1 — rene — — 


Lib. I. 


20 H. 6. 36. 
(s) Lib. 1. fol. Jo. b. 
Chudeighs cafe ad judge 


17 E. 2. Tail 23. 2 E. 3. 1. 
tit. Tail 7.4 & 5 Ph. & 
Mar. Dier. 15 6. 

12 H. 4.1.15 H. 7. 10: 


3 H.;. 23.1, 


® 


Cap. II. 


q bis is evident by 
that which hath ben 

Caid, and needeth no 
explanation. But it Hath 
been ſuld, s) that if a man 
ive land to another, and to 
is heirs of the boby of ſuch 
a woman lawfnily begotten, 
that this is no eſtate tail foꝛ 
the uncertainty by whom the 
Heirs ſhall be begotten, foz 
that the b:other of the Dones 
oz ether couſin may Have iſ= 


Of Fee tail. 


Sed. 29. 


C I Tem ſi terre ſoit 

done a un home 
q a ſes heires que tl 
engendea de co2ps fa 
feme, en ceo caſe le 
baron ad eſtate en e⸗ 
ſpecial tatle, 4 la feme 
nad riens. 


Sed. 29,30. 


A Lſo if land be gi- 


ven to a man and 
to his heirs which he 
ſhall beget on the bo- 
dy of his wife, In this 
caſe the husband hath 
an eſtate in eſpecial 
tail, and the wife hath 


nothing. 


ſue by the woman which map be heire to the Donee, and eſtates in tail muſt be certain. There⸗ 
foze our Aut hoꝛ to make it plain in all his caſes added to theſe woꝛds [his heirs] which he ſhall 
engender. But that opinion is ſince our Authoꝛ wꝛote over⸗ruled, and that eſtate adjudged to 


be an eſtate tail, and begotten ſhall be neceſſarily intended begotten by the Donee. 


CO] home ad i ſſue 
8 fits & devie, 


Sc. John de Mandevile: by 
his wife Roberge had iſſue 
Robert andMawde, Michael de 
Morevill gave certain lands 
to Roberge and to the heirs 
of John Mandeville her late 
husband on her body begot= 
ten, and it was adjudged that 
Roberge had an eſtate but foz 
life,and the fee tail veſted in 
Robert ( heirs of the body 
of his father being a god 
name of purchaſe) and that 
when he died without iſſue, 


Mawde the daughter was te⸗ 


nant in tail as heir of the 
body of her father per for- 
mam doniand the Formedon 


Sect. 30. 

CI Tem ſi home ad 
vie, & terre eſt done 
al fits, 4 a les heires 
de coꝛps (on pier en- 
gendzes, ceo eſt bone 
tatle, & uncoꝛe le pier 
fuit mozt al temps 
de la done. Et mults 
auters eſtates en 
tatle y ſont per le e⸗ 
quitie del dit eſtatute 
— icy ne ſont ſpect- 
es, 


Lſoif a man hath 
iſſue a ſon and 
dieth, and land is gi- 
ven to the ſon, and to 
the heirs of the body 
of his father begotten, 
this is a good entail, 
and yet the father was 
dead at the time of 
the gift. And there be 
many other eſtates in 
the tail by the equity 
of the ſaid .Statute, 
which be not here 
ſpecified. 


which the bzoughe ſuppoled. Quod poſi mortem præfatæ Robergiz & Roberti fili & hæredis ipſius 
Johannis Mandevile & hæred' ipfius Johannis de przfata Robergia per præfatum Johan' procrear', 
prefat' Matildæ filiz przdi& Johannis de præfata Robergia per præfatum Johan* procreatæ ſorori 
& hæredi prædicti Roberti deſcendere debet per formam donationĩs prædict . And pet in truth the 
land did not deſcend unto her from Robert, but becauſe ſhe could have no other wait, it was ad= 
judged to be god. In which caſe it is to be obſerved, that albeit Robert being heir tok an 
eſtate tail by purchaſe, and the daughter was no heir of his hody at the time of the gift, yet 
che recovered the land per formam doni, by the name of heir of the body of her father, which 
notwithſtanding her bꝛother was, and he was capable at the time of the gift; and therefo:e 
when the git was made ſhe tok nothing, but in expectancy, when ſhe became heir per formam 

doni. But where a man by Deed gave lands to Emme late wife of John Maſter, habendum & 

tenendum prædict' Emme & hzredibus Johannis MMer de corpore ejuſdem Emme procreat'. In 

that caſe the ſon and heir of John Maſter begotten on the body of Emme took no eſtate with 

Emme in the lands, becauſe he was named after the habendum. 

It᷑ a man hath iſſue two daughters, and dieth ſeiſed ef two acres of land in ke ſimple, and 
the one Coparcener giverh her part to her ſiſter, and to the heirs of the body of her father ; in 
this caſe the Donee hath an eſtate tail in the moity of the Donoꝛs part, foꝛ the Donee is not 
the entite heir, but the Donoꝛ is heir with the Donee, and lhe cunnot give to the Heirs of her 
own body, and the Donee hath the other moity of her ſiſters part foꝛ life. If a man Hat} ite 
a ſon and a daughter, and dieth, and land is given to the daughter and to the heirs fl —_— 

0 


Lib.l. Of Fee tail, Sef.5T. 


of the body of the father ſhe taketh but an Eſtate foz life becauſe ſhe is not heir female to take 
by purchaſe as befo:e Hath been ſaid. 


q Et ales heires de corps le — 1 woꝛds les heires] are obſervable, foꝛ 
if they were ſes heires] it clearly altereth the caſe. And therefoze if lands be given to the ſon 
and to his heirs of the body of his fathez, the ſon cannot take as heir of the body of his fa⸗ 
ther, ac. becauſe the Gant is to him and to his heirs, c. and conſequently he hath a fee ſimple, 
But if there be Gꝛandkather, Father and Son, and the father dieth,and lands be given to the 
fon,and to the heirs of the body of the grandfather, this is a good eſtate tail in the ſon, ſo as 


Littleton did put his caſe of the father but foz an example. 


tion. 


C * ſi home 

N done terres 
ou tenements a un 
auter, a- aver ct tener 
a iuy & a ſes heires 
males, ou a ſes heires 
females, il a que tiel 
dane eſt fait ad Fee- 
ſimple, pur ceo que 
neſt my limit per le 
done de quel co2ps 
liſſue male ou female 
iſſera, c iſſint ne poit 
en afcun maner eſtre 
pꝛiſe per lequitie del 
dit eſtatute, d pur ceo 
il ad Fe ſimple. 


Sect. 31. 


Ut if a man give 
Lands or Tene- 
ments to another, to 
have and to hold to 


him and to his heirs 


females, he to whom 
ſuch a gift is made, 
hath a Fee-ſimple, be- 
cauſe it is not limited 
by the gift, of what 
body the iſſue male or 
female ſhall be, and fo 
it cannot in any wiſe 
be taken by the equi- 
ty of the ſaid ſtatute, 
and therefore he hath 
a Fee ſimple. 


¶ Et mulls auters eſtates en le taile ſont, Sc. This needeth no explana= 


q — on Te. 
HEMENITS. 

This Rule extendeth but to 
lands oz Tenements, and 
not to the Jnheritance that 
Noblemen and Gentlemen 
have in their Aimozies oz 
Arms. Foz where the No= 
bleman oz Gentleman hath 
a fee ſimple in his A:mgzirs 
oꝛ Arms, yet is the ſame de⸗ 
ſcendible to the heirs males 
lineal oꝛ collateral, Foz al⸗ 
beit a Female be heir at the 
Common laty, yet the ſhield, 
Armoꝛies and Frms deſcend 
unto them that are able to 
bear them (far exceeding the 
nature of Gavelkind , but 
with ſeveral differences.) 
Ind all the femaleg of that 
Family, tn reſpect that thep 
be of the ſame bl@d, may in 
a loſenge 02 under a curtain 


manikeſt ot what Family they be by expꝛeſling the Armoꝛies and Arms belonging to that Fa⸗ 

mily, and the husband of them map impale them oꝛ quarter them with their own as the caſe 

Hall require. Ind foz diſtinction and better explanation hereof: It the King by his Letterg 
2 


Patents giveth lands oz tenements to a man, and to his heirs males, the t is v = 
that the King is dectived in his Gꝛant, in as much as there can be no ſuch inheritance k 


lands oz tenements as the Ring intended to grant. But ik the King koz reward of ſeevice 
granteth Þrmvzies o2 Arms to a man, and to his heirs males without ſaying [ok the body] 
this is god, and as hath been ſaid, they ſhall deſcend accoꝛdingly. 

Ik a man by his laſt will deviſe lands oz tenements to a man andto his heirs males, this 


27 


ant ig void, foꝛ 18 H. 8 tit. Patents. Br. 


by conſtruction of law is an Eſtate tail, the law ſupplying theſe wows lot his body.] vide the H 3.27. 

Pꝛinces (t) caſe, where it appeareth that an Act of Parliament may limit an Inheritance of „vs g 1 The Pria 

lands oꝛ tenements, otherwiſe than common law would do, and create a new Eſtate of Inhe⸗ Ga e.. 2 

ritance, and many Authoꝛities in law there cited wozthy of note and obſervation. Rot. Parl. 21 E. 3. 4 22 E. 3.3. 

anno 1 E. . nu. 26. The (u) Dutchy of Lancaſter is intatled to King Edward the fourth and his 24 E.3. 53.0 Hl. 6. 25. 

heirs Rings of England. And King Henry the ſixth did by this Letters Patents grant Johanni 9 E. 4 15 1 Mary Dyer 

filio Johannis Talbot quod ipſe & hæredes ſui Domini manerii de Kingſton Liſſe in comĩtatu Berk.ex 94 _ 

nunc Domini & Barones de Liſle Nobiles & Proceres regni habeantur, teneantur, & reputentur, &c. — JIE — 

by this he had a fee ſimple qualified in the dignity, | authoritate mea. 
2 H. 5. fol. 1. Þ Gzant was made to a man, and to his heirs Tenants of the Mannoꝛ of 

Dale. A man ſeiſed of lands in Gavelkind, give oz devite the ſame to a man and to his. 

eldeſt heirg, he cannot herebꝛz alter the cuſtomary Inheritance, but as in the caſe our =o 

thor, 


Lib.l. Cap. III. Of Tenant in tail. Seck. 3 2. 

27 Eliz. in a es mapis valeat, the Law rejecteth (Males) ſo in this caſe the law rejecteth this Ad⸗ 

=" ok winch TO — 82 And ſo — if — be given to a man, and to the eldeſt heirs females of his 

Leonard Lovelace caſe. body, yet all his daughters ſhall inherit as it hath been reſolved. | 

q Et iſſint ne poet eſte priſe per lequitie del dit Ftatute , Sc. 

Foꝛ it is a certain Rule in law, that in every Eſtate in tail within the ſaid ſtatute, it mu} be 

limited either by expꝛeſs woꝛds 02 by woꝛds equipollent of what body the heir inheritable ſhall 

(x)13 Aff p. g. 18E.3- iſſue. And it was (x) adjudged in Parliament, that where lands were given to a man, and to 

46 6. his heirs males, that this ol a fee ſimple, and that as well the heirs females as heirs males 
9 H.6.23.25.lib.s. ſol. i. ſhouid inherit, foꝛ the Gꝛant of a ſubjec ſhall be taken molt trongly againſt himſelf. 


_ Con q Et pur ceo il ad Fee ſimple. Lirtletons reaſon being ſhoztly. collected is this. 
whoſoever hath an eſtate of Inheritance, hath either a fee ſimple oꝛ a fœ tail, but where 
lands be given to a man and his heirs males, he hath no Eſtate tail,and therefoze he hath a 
yer Actions Tenant in tail may have and cannot have, vide Sea. 595. what great alte= 
rations have been made ſince Littleton wzote concerning not only Leaſes to be made by Tenant 
in tail, but bars alſo of the Eſtate tail it ſelf by fozce of certain Its of Parliament made 


{a)Temps E. x. waſt. 125, 
39 E. 3.16. 

31 E. . aid. 35.42 E. 3. 2 2. 
43 E. 3,1. 45 E. 3.22. 


28 E. 3. 96.46 E. 3.13.27. 


2 H. 4. 17. 7 H. 4. 10. 

11 H. 4. 1 5. 21 H. 6. 5 6. 
10 H. 6. 1. 26 H. 6. aid. 77. 
3 E. 4. 11. 

12 E. z. Entre Conge 
Fitz. N B. 203. 


Lewes Bowles caſe, lib. 


31. fol.s. 


56. 


fnce Littletons time, you ſhall read Sect. 56, and 708. 


Chap. III. SeR.3 2. 


Tenant in taile apres poſſibilitie diſſue extiudt. 


q, Ittleton Having 
ſpoken of eſtates 
of Inheritance, 


viz. fee (imple and 
fee tail, now he treateth of 
Tenants of freehold tantum, 
that is, foz term of life, and 
therein firſt of Tenant in 
tail after poſſibility of iſſue 
extinct, and he giveth unto 
Him the firſt place , becauſe 
this Tenant hath eight qua= 
lities and p2iviledges which 
tenant in tail Himſelf hath, 
and which leſſee koz life 
hath not. (a) As firſt he is 
diſpuniſhable foꝛ waſte. Se⸗ 
condly, he ſhall not be com⸗ 
pell'd to atturn, Thirdly, he 
ſhall not Have aid of him in 
the reverſion. Fourthly, upon 
his alienation, no wait of 
entry in conſimili eaſu, lieth. 
Fifthly, after his death no 
wit of Intruſſon doth lie. 
Sixthly, he may joyn the 
miſe in a w2it of Right, in a 
ſpecial manner. Seventhly, 
In a præcipe, bzought by 
him he ſhall not name him⸗ 
ſelf tenant fo: life. Eightly, 
In a Præcipe bzought a= 
gain him he ſhall not be 
named barely tenant fo: life. 
Ind yet he hath four other 


Enant en fe 
tatle apꝛes poſ- 
ſibflitte diſſue 


extinct eſt, lou tene- 
ments ſont dones a 
un home c a la feme en 
eſpecial taile, ſi lun de 
eux devy ſans iſſue, ce⸗ 
luy que ſurveſquiſt eſt 
Tenant en tatle apꝛes 
poſſibilitie diſſue ex⸗ 
tinct, Et lils avot- 
ent iſſue, & l'un de⸗ 
vie, coment que du⸗ 
rant la vie, liſſue ce⸗ 
luy que ſurveſquiſt ne 
ſerra dit tenant en 
taile apꝛes poſſibilitie 
diſſue extinct, uncoze 
ſi liſſue devy ſans il⸗ 
ſue, iſſint que ne ſoit 
aſcun iſſue en vie que 
poit enheriter per foꝛce 
de le taille, donque 
celuy que ſurveſquiſt 


Enant in Fee 
Tail after poſ- 
ſibility of iſſue 


extinct is, where Te- 
nements are given to 
a man, and to his wife 
in eſpecial tail, if one 
of them die without 
iſſue, the Survivor is 
Tenant in tail after 
poſſibility of iſſue ex- 
tinct, and if they have 
iſſue, and the one die, 
albeit that during the 
life of the iſſue, the 
ſurvivor ſhall not be 
ſaid Tenant in tail af- 
ter poſſibility of iſſue 
extinct. yet if the iſſue 
die without iſſue, ſo as 
there be not any iſſue 
alive which may in- 
herit by force of the 
tail, then the ſurvi- 
ving party of the Do- 

nees 


Lib. l. Of Tenant in tail. Set.3% 28 
qualities which are not a= 
greable to an Eſtate in tail, 


de les donees eſt teñt nees is tenant in tail, 
but to a bare leſſe fo: like. 
(b) Firſt, if he maketh a feoff= (Þ)!3 E. Entre Cong. $6; 


en le taile. apzes poſſi- after poſſibility of iſ- 
bilitie diſſue extinct, ſue extinct. T7 emakethaf 
ment in fee, this is a fozfe;-= = — 24 E. 3.96. | 


ture of his Eſtate. Secondly; At an Eftate in fee, 62 in fer tail in Reverſſon, oz Remainder, g N ft tit 
deſcend oꝛ come to this Tenant, his Eſtate is dzowncd,and the ler 02 te tail executed, Chird⸗ 48. . 
iv, he in the Reverſion oꝛ remainder ſhall be received upon his dekault, as well as upon bare ;; E.. 4. E. 4.17 
Tenant foz life, Fourthly, an exchange between a bare Tenant foz liſe and him is god, foz 2 R.. reſceit 147. 
their eſtates in reſpect of their quantity are equal, ſo as the difference ſtandeth in the quality, 41 E. 3. 12.20 E.3-reſceir 
and not in the quantity of the Eſtate. Ind as an Eſtate tail was oziginally carved out of a 3* + * Bowles 
fee lmple, ſo is the Eſtate of this Tenant out of an Eſtate in eſpectal tail. Ind he is called caſe ubi ſupra. 
Tenant in tail after poſſibility of iſſue extinct, becauſe by no poſſibility he can Have any iſſue 

inheritable to the ſame Eſtate tail. But ff a man giveth land to a man and his wife, and to 

the heirs of their two bodies, and they live till each of them be an hundzed year old, and have 

no iſſue, yet do they continue Tenant in tail, foz that the law ſeeth no of having 

childzen. But when a man and his wike be Tenant in eſpecial tail, and the wife dieth without 

iſſue, there the law ſeth an apparent impoſſibility, that any iſſue that the husband can have 

dy any other wife ſhould inherit this eſtate. And let this Tenant kep his Eſtate foz he hath 

theſe pziviledges in reſpect of the pzivity of his Gftate, and of the Jnherctance that was once 

in him. (c)Foz in the caſe of Evens, Mich. 28 & 29 Eliz. it was adjudged that where tenant in (e) Lib. 11. ol. 43. Lewes 
tail after poſſibility of iſſue extinct granted over his eſtate to another, that his Gꝛantee was Bowles caſe. 
compelled to attoꝝn in a Quid juris clamat, ag a bare tenant fo: life, and ſo be named in the w2it, 2 7 8.6-rir.aid. Statham. 
fo: by the Aſſignment the p:ivity of the Eſtate being altered, the pꝛiviledge was gone, and this 229 E... b. 
N judgment was affirmed in a wꝛit of Erroz, and herewith agreeth 27 l. s. cit. Ald. Statham 2g E.z. 27 Hs nit aid 29 .. f. 
J. b. | 


4 


C Tem fi tenem̃ts 

ſont dones aun 
home d a ſes heires 
que il engendza de 
coꝛps la feme, en ceſt 
cas la feme nad ryen 
en les tenements, 4 
le baron eff leiſie 
come done in ſpecial 
taille. Et en ceo cas, 
ſi la feme devy ſans 
iſſue de ſon co2ps en- 
Kend2es per ſon ba- 
ron, donques le baron 
elf tenant en taille a⸗ 
pꝛes poſſibility diſſue 
extinct. 


Sect. 33. 


Lſo if Tenements 

be given to a man 
and to his heirs which 
he ſhall beget on the 
body of his wife; in 
this caſe the wife hath 
nothing in the Tene- 
ments, & the husband 
is ſeiſed as Donee in 
eſpecial tail. Andin 
this Caſe if the wife 
die without iſſue of 
her body begotten by 
her husband, then the 
husband is Tenant in 
Tail after poſſibility 
of iſſue extinct. 


Olla feme devie 


0 ſc ans iſſe HO. So ag Lewes Bowles ca 
the eſtate of this tenancy muſt lib. 1 7 fol. 80. | 


be altered by the act of God, 
and that by. dying without 
iſſue, fo: if a feoffment in fe 
be made to the uſe of a man 
and his wife foz term of their 
lives, and akter to the uſe 
of there next iſſue male to be 
begotten in tail and after to 
the uſe of the husband and 
wife,and of the heirg of their 
two bodies begotten they 
having no iſſue male at that 
time: Jn this caſe the huſ= 
band and wife aie Tenants 
in ſpecial tail erecuted , and 
after they have iſſue a ſon, in 
this caſe, they are become te= 
nants fo: life, the remartider 
to the ſon in tail, the remain⸗ 
der to them in ſpecial tail, 
fo: albeit their Eftate tait is 


turned to an eſtate foz life, yet they have a bare Eſtate foz life, but if the iſſue die, andthe hul⸗ 
band die having no other iſſue, and then the ſon die without iſſue, the wife ſhall have the pꝛi⸗ 
viledges belonging to a Tenant in tail after poſſibility of iſſue extinct, as it appeareth in 
Lewes Bowles caſe ubi ſupra, where it ig ſaid;that the cate of this Tenant muſt be created by 
the act of God, and not by limitation of the party, ex diſpoſitione Legis, and not ex proviſione 
hominis. (d) Jf iand be given to a wan and to his wife, and to the heirs of their two bo= (d) y H. 4.16.8 E 1. 
dies, and after they are divoꝛzced cauſa præcontractus oz conſanguiniratis, oꝛ affinitatis, their E- Aff 415. 12 Af. 22. 
ſtate of Inheritance is turned to a joynt eſtate fozlite, and albeit they had once an Inheritance 19 AfTp.2. 13 E.. 
in them, ret fox that the eſtate is altered by their own ag, and not by the act of God, viz, by Alo r in ne. 
the 


Lib. I. 


CapAIL. 


C1 F lands be giben to 4 
man with a woman in 


hich was the 
with⸗ 


the woman (w 
Faulr of the gift). 
iſſue, vet 


tal tail, and ſo within the 


' words of Lirtleton. The reſt= 
—— of this Dection is evi= 


6 


- 7 ate tail n e eff » 


Of Tenant in tail. 


an! 350 5 t 


Sec. 34. 


C LC nota que nul 
E poit eſtte tefit 
en le taile apzes poſli- 
bilftje piſſue extinct, 
un des donees, 

ou le donte en le ſpe⸗ 
cial taile. Car le do- 
ne in general taile 
ne poit eſtre unq; dit 
tenant in taile apzes 
poſſibility diſſue ex⸗ 
tintt, pur ceo q touts 
temps durant ſa vie, 
il poit per poſſibility 
aver iſſue que poit in⸗ 
heriter per fozce de 
meſme le tail. Et il⸗ 
Unt en meſme le mañ, 
liſſue que eſt heire a 
les donees en un eſpe- 
cial taile, ne poit eſtre 
dit tefit in taile apꝛes 
poſſſbilitie diſſue ex⸗ 
tinct, cauſa qua ſupra. 
* Et nota, que te- 


nant en taile. apes 


poſſibilitie diſſue ex- 
tinct ne ſerra unq; pu⸗ 
ny de waſte, pur len⸗ 
heritance que fuit un 
foits en luy, 10Hen, 
6.1. Mes ceſtup en le 
reverſion polt entrer 
fil alien en fir, 45 E. 


3.225 


Sect. 34. 


which ſhould inhe⸗ 
eneral which is larger and 


nd the wife in that caſe ſhall be puniſhed 


ND note that 
none can be Te- 
nant in tail after poſſi- 
bility of jfſue extinct, 
but one of theDonees, 
or Donee in eſpecial 
tail. For the Donee in 
in general tail cannot 
be ſaid to be Tenant 
in tail after poſſibility 
of iſſue extinct, bes 
cauſe always during 
his life, he may by 
poſſibility have iſſue 
which may inherit by 
force of the ſame en- 
tail. And fo in the 
ſame manner the iſſue 
which is heir to the 
Donees in eſpecial tail 
cannot be 1enant in 
tail after poſſibility of 
iſſue extinct, for the 
reaſon aboveſaid. 
And note, that Te- 
nant in tail aſter poſ- 
fibility of iſſue extinct 
ſhall not be puniſhed 
of waſte, for the Inhe- 
ritance that once was 
in him, 10 H. 6. 1: But 
he in the reverſion 
may enter if he alien 
in fee, 45 E. 3. 22. 
Chap. 


Lib. 


Of the Curteſie Dengleterre. Sect. 3 5. 


Chap. IV. Sect. 35. 


C Enant per 
le Curte- 
lie Den⸗ 

gleterre eſt, lou home 

prft feme ſeiſie en fx 
ſimple, ou en tee 
taile general, ou ſeiſie 
come heire de le taile 
ſpecial, & ad iſſue per 
meſme la feme male 
ou female, oyes oy 
vife, ſoit liſſue apꝛes 
mo2t ou en vie, ſi la 
femme devie, le baron 
tiendza la terre du⸗ 
rant (a vie, per la 
ley Dengleterre. Et 
eſt appel tenant per le 

Curteſie Denglcterre. 

pur ceo que ceo eff 

uſe en nul auter 
realme, fozique tant 
ſolement en Engle- 
terte 

Et aſcuns ont dit, 
que il ne ſerra tenant 
per le Curteſie, ſi non 

q lenkant quil ad p fa 

feme ſoit oye crie, car 

Þ le crie eſt pve qle en⸗ 

fant fut nee bite: I- 

deo Qnære. 


Curteſie Dengleterre. 


C Enant by the 
Curteſie of 
England is 


where a man taketh a 
wife ſeiſed in fee ſim- 
ple, or in fee tail gene- 
ral, or ſeiſed as heir in 
tail eſpecial, and hath 
iſſue by the ſame wife, 
male or female born a- 
live, albeit the iſſue af- 
ter dieth or liveth,yet 
if the wife dies, the 
husband ſhall hold the 
land during his life by 
the Law of England. 
And he is called te- 
nant by the Curteſie 
of England, becauſe 
this is uſed in no other 
Realm but in England 
only. 

And ſome have ſaid, 
that he ſhall not be te- 
nant by the curteſie, 
unleſs the Child which 
he hath by his wife be 
heard crie; for by 
the crie it is proved 
that the Child was 
born alive. Therefore 


Quere. 


C INN feme ſei- 
ſie. And firtt of 
what ſeiſin a man 

ſhall be tenant by the curteſte. 
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(e) There is in Law a two⸗ (e) F. N. B. 194. 


fold ſeiſtn, viz. a ſeiſin in derd. 
and a ſeiſin in law, whereof 
moze ſhall be ſaid, Sect. 46 8. & 
68 1. And here Littleton in⸗ 
tendeth a ſeiſin in Deed if it 
may de attained unto, (f )Þs 
if a man dyeth ſeiſed of lands 
in fee (imple oz fee tail gene= 
ral, and theſe lands deſcend 
to his daughter, and ſhe ta= 
keth a husband and hath iſ= 
fue, and dyeth befoze any en⸗ 
try, the husband ſhall not be 
tenant by the curteſte, and pet 
in this caſe ſhe had a ſeiſin in 
law, but if ſhe oꝛ her husband 
had during her life entred, he 
ſhould have been tenant b 


(f) 1.Mar.Dyer.s 5, 


E | 
the Curteſte. (g) A man ſei⸗ (8)7 £-3-66-3 H.7-5 


ſed of an Advowſon oz rent 
in fee hath iſſue a Daughter, 
who is married, and hath iſ⸗ 
ſue, and dyeth ſeiſed , the 
wife befoze the rent became 
due, oz the Church became 
void, dieth, ſhe had but a ſei⸗ 
ſin in law, and yet he ſhall be 
tenant by the curteſie, becauſe 
he could by no induſtry attain 
to any other ſeiſin, Et impo- 
tentia excuſat legem. But a 
man ſhall not be tenant by the 
curteſie of a bare right, title, 
uſe, oz of a reverſlon oz re⸗ 
matnder expectant upon any 
eſtate of freehold, unleſs the 
particular eſtate be determin= 
ed 02 ended during the cover⸗ 
ture 


At the Cozonationof King R 2. ſaith the Recozd, (h) Johannes Rex Caſtiliæ & Legionis Dux a 
Lancaſtriz,coram dicto domino rege & conſilio ſuo comparensclamavit ut comes Leiceſtriz officium . 
Seneſchalciæ Anglicz, & ut dux Lancaſtriæ ad gerendum principalem gladium domini Regis vocat' ni ful primo Rot clauf. 
Curtana die coronationis ejuſdem regis, & ut comes Lincoln” ad ſcindendum & ſecandum coram ipſo m. 45. 


UMI 


domino Rege ſedente ad menſam dicto die coronationis, & quia fact diligenti examinatione coram 
peritis de conſilio regis de præmiiſſi; ſatis conſtabat eidem conſilio quod ad ipſum ducem tanquam te- 
nentem per legem Angliæ poſt mortem Blanchiæ quondam uxoris ſuæ pertinuit officia prædꝰ prout ſu- 


perius clan bat exercere, conſideratum fuit per ipſum regem & confilium ſuum prædictum, quod i- 


dem d ux officia pradicta per ſe & ſufficientes de putatos ſuos faceret & exercerer, & feoda debita in 


1 


hac 


Lib l. Cap. IV. Of the Curteſie Dengleterre, Se@.z 5, 


Rot. Patent. Ann, 2 o H. 6. 


Rot. Patent. de anno 
27 H. 6. m. 


(i vid. 1 E. 3.6.5 E. 3. 26. 


. 2. ca. 1. Litt.ca. Dower 
fol. t o. ect. 2. 
Paines caſe lib. 8. fol. 34. 


(a) Old tenures 21 Hf. 3. 
tit dower 198. 


(b) vide Paines caſe, ubĩ 
ſupra. 


(c) Bract. lib. 5. 437,438. 
Britton ca. 66. &ca. 5 3. 
Fleta lib. i. ca. 5. & lib. 5. 


cap 54+ 


{d) 18 H.8. 25. Pyer. 
Paines caſe ubi ſupra. 


fe) Mirror cap. i. Sect. 3. 


hac parte obtineret. Qui quidem dux officium geneſchalciæ prædici' perſonaliter adimplevit, &c. Ind 
every man that claimed to hold by grand Serjanty to do any ſervice to the Ring at his Coꝛo⸗ 
nation, exhibited his petition to the ſaid Duke as Steward of Evgland,who upon hearing the 
pꝛoot̃s either allowed oz diſallowed the ſame. 

In Letters Patents made by King H. 8. to Richard Earl of Salisbury you ſhall find this 
clauſe, Quod chariffimus conſanguineus roſter Richardus nunc Comes Sarum qui Aliciam filiam & ha- 
redem Thomæ nuper comitis Sarum adhuc ſuperſtitem duxir in uxorem, & cum eadem Alicia prolem 
tempore mortis prædictæ Thomæ habuit & habet ſuperſtitem de præſenti, eoque prætextu idem Ri- 
chardus nunc comes Sarum nomen, ſtatum & honorem comitis Sarum, &c. habet, & pro tempore vitæ 
ſuæ de jure prætextu præmiſſorum habere debet. The name of the iſſue which the ſaid Richard 
Earl of Salisbury had by the ſaid Alice was Richard, who married with Anne the ſiſter and heir 
of Henry Beauchamp Earl of Warwick who was Earl of Warwick to him and to his heirs, and 
Juke of Warwick to him and to the heirs males of his body. And Richard the ſon having then 
no iſſue by his wife, Ring H. 5. in 27. year of his reign granted to him that he ſhould be E art 
of Warwick, Licer ipſe & prædicta Anna exitum inter eos ad præſens non habent. Theſe and many 
moze J have read concerning this matter, and only ſay to the Reader, Utere tuo judicio, nihil 
enimimpedio. | 

(i) It an eſtate of freehold in Seigniozies, Rents, Commons, 02 ſuch like, be ſuſpended, a 
man (hall not be tenant by the curteſte, but if the ſuſpenſion be but foz years, he ſhall be tenant 
by the curteſie. Jf a tenant make a leaſe fo: life of the tenancy to the Seigniozes, who taketh a 
husband, and hath iſſue, the Wife dieth,he ſhall not be tenant by the curteſte, but if the leaſe 
had been made but foz pears he ſhall be tenant by the curteſte, 


En Fee fimple ou en Fee taule generall, ou ſeiſie come heire de la 


taile ſpecial & ad iſſue per la feme male ou female. Secondip, ot what eftate. 
If lands be given to a woman and to the heirs male of her body, ſhe taketh a hus band and hath 
iſſue a daughter and dieth,he ſhall not be tenant by the curteſle,becauſe the daughter by no poſ- 
fibility could inherit the mothers eſtate in the land, and therefoze where Littl. ſaith, iſſue by his 
wife male oz female, it is to be underſtood, which by poſſibility may inherit as heir to her mo⸗ 
ther of ſuch eſtate. Littleton Himſelf explaineth this by expꝛeſs woꝛds Cap. Dower fo. 10, Sect. 52. 
And therefoze if a Woman tenant in tail general maketh a Feoffment in Fee, and taketh back 
an eſtate in Fee; and take a husband and hath iſſue, and the wife dieth the iſſue may in a For- 
medon recover the land againſt his father, becauſe he is to recover by fozce of the «ſtate tail as 
heir to his mother and is not inheritable to his father. 


I Et ad iſſue. 3. The time of having the iſſue. 4. What kind of iſſue. Jf a man ſei⸗ 
ſed of lands in Fee hath iſſue a daughter, who taketh husband and Hath iſſue, the father dieth, 
the husband enter, he (a) ſhall be tenant by the curteſſe, aibeit the iſſue was had befoze the wife 
was ſeiſed. And ſo it is albeit the iſſue had dyed in the lifetime of her father befoze any deſcent 
of the land, pet ſhall he be tenant by the curteſſe. If a Moman (b) ſeiſed of lands in Je 
taketh hugband, and by him is big with child, and an her travel dieth, and the chiidis rip= 
ped out of her Body alive, yet ſhall he not be tenant by the curteſie, becauſe the Child was 
not bozn during the marriage no2 in the like of the wife, but in the mean time her land del⸗ 
ſcended, and in pleading he muſt alledge That he had iſſue during the marriage, 

If the Wife be delivered of a Monſter which hath not the ſhape of Mankind, this is 
no iſſue in the Law, but although the iſſue hath ſome dekozmity in any part of his Body, 
yet if he hath humane ſhape this ſufficeth. Hii qui contra formam humani generi; converlo 
more procreantur (ut fi mulier monſtroſum vel prodigioſum fuerit enixa) inter liberos non com- 
putentur, partus tamen cui natuta aliquantulum ampliaveric vel diminuerit non tamen ſupera- 
bundantur , ut fi ſex digitos vel nifi quatuor habuerit, bene debet inter liberos commemorati. 
Si inutilia natura reddidit membra, ut fi curvus fuerit aut gibboſus vel membra tortuoſa habuerit, 
non tamen eſt partus mon ſtroſus, Item puerorum alli ſunt maſculi, alii ſœminæ, alii Hermophra- 
4 hermophradita tam maſculo quam ſœminæ comparatur ſecundum prævaleſcentiam ſexus inca- 
EIcentis. 

If the iſſue be bozn deaf oꝛ dumb 0z both, oꝛ be bozn an Ideot, yet is it a lawful iſſue to make 
the husband tenant dy the curteſte and to inherit the Land, | 


q Oyes ou vive. Ik it be bozn alive (d) it is ſufficient, though it be not heard 
cry; foz peradventure it may be bozn dumb. Ind this is reſolved clearly in Paines caſe ub! 
ſupra. Foz the pleading (as hath been ſaid / is, That during the marriage he had iſſue 
by his Wife, and upon that point the tryal is to be had, and upon the evidence it muſt be 
pꝛoved, that rhe Jfſue was alive, foz mortuus exitus non eſt exitus, ſo as the crying is but a 
pꝛoot᷑ that the child was bozn alive, and ſo is motion, ſtirring. and the like. Ind it is ſaid by 
an ancient Juthoz (e) that it was oꝛdained in the reign of King H. 1. Que touts que ſurvequil- 

lent 


1 


Nun 
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ſent lour femes dount ill; uſſent conceive tenuiſſent les heritages lour fems pur [our vies. 
Wy the cuſtom of Gavelkind ( f ) a man may be Tenant by the curteſie withdut having of (f) 9 E.3.38.15 E:3. 


any iſſue. | _ 12 9. Stat. de contue- 
. . . : 4 inibus K iæ. 

a Hoit J. ſue apres mort ot en e. And therekoze (g) if a woman Tenant in — owes 
tail general taketh a husband and hath iſſue, which iſſue dyeth and the wife dyeth without any 192. Paines caſe,ubi ſupr- 
other iſlſue, vet the husband ſhalt be tenant by the curteſte albeit the eftate in tail be determined, 
becauſe he was intitied to be tenant Per legem Angliz befoze the eſtate in tail was ſpent, and foz 


that the land remaineth. But if a woman maketh a gift in tail and reſerves a rent, to her and 


to her heirs, and rhe donoꝛ taketh husband and hath iſſue, and the dones dyeth without iſſue, 
the wife dyeth,the husband ſhall not be tenant by the curteſle of the rent,foz that the rent new⸗ 
iy relerved is by the Act of God determined and no ſtate thereof remaineth.But (h) if a man be (h) Brocke tit. per | 
ſeiſed in fee of a Rent and maketh a gift in tail general to a woman, ſhe taketh husband and Curteße 26. e 
hath iſſue, the iſſue dyeth, the wife dyeth without ifſue,he ſhall be cenant by the curtefte, of the 10 E. 2.27. 
Kent, becauſe the Rent remaineth. The diverſity appeareth. | 
(l. & la femè devie, le baron tiendrà la terre, Sc. four things do belong 
to an eftite of Tenancy by the curteCe, viz. Marriage; Seiſin of the wife; Illue, and death of 
the wife. But it is not requiſite ,that theſe ſhould concur together all at one tune : and theretoꝛe 
if a man taketh a woman ſeiſed of lands in fee and is diſſeiſed, and then have iſſue, and the 
wife dye, he ſhall enter and hold by the cucteſie. So if he hath iſſue which dyeth befoze the de⸗ 
ſcent, as is afozeſaid. | 
And albeit the ſtate be not conſuunmnate until the death of the wife, yet the tate hath ſuch a 
beginning after iſſue had in the life of the wife as is reſpetted in law foz divers purvoſes. 
Firſt, atter iſſue had, he hall do homage alone, and is become tenant to the Loꝛd, and the a= 
vowzy ſhall be made only upon the husband in the life of the wife, as ſhall be ſaid hereafter | 
when we come to the apt place. Secondly,if after iſſue (i) the husband maketh a Feoffment in () 34 E. 2 Cui in vita 18. 
fœe, and the wife dyeth, the Feolfer ſhall hold it during the life of the husband, and the heir of * 2. Cui in vita 26. 


the wife ſhall not during bis life recover it in Sur cui ig vita; foz it could not be a fozfeiture, for , e 


that the eſtate, at the time of the Feoffment, was an eſtate of tenancy by the curteſte initiate, W l 


and not conſummate. Ind it is adjudged in 29 E. 3. that the tenant h the curteſle cannot cla 29 E. 3. fo. 27. 
by a Deviſe, and waive the fate of his tenancy by curteſte, becauſe ſaith the book the freehold 
commenced in him bekoze the deviſe foz term of his life. 


¶ Et eſt appel tenant per le curteſie dengleterre, pur ceoque neſt uſe 
en auter realme forſque tant ſolement en Engleterre. 


Per le Curt eſie. In latine Per legem Angliæ. 


Tant ſole ment en Engleterre. It is alſs uſe within the Realm of Scotland, 
and there it is called Curialitas Scotiæ. Ind ſoit is in the Realm of Ireland. 


¶ Et aſcuns ount dit, que il ne ſerra tenant per le curteſie, ſi non que 
lenf ant que il ad per ſa feme ſoit oye crie, car per le crie eſt prove que 


le enfant fuit nee viſe. Dur Authoꝛ habing delivered hi ion befoz 
b . r 4 | gs own opinion e, viz. 
O yes ou vife, now he ſheweth the opinion of 12 ſo it is ſaid in the (k) ſtatute De denen⸗ K | P 
tibus per ſegem Angliæ: and of that opinion is Glanvil () lib. 7. cap. g. Bracton lih. q. tract. 5 cap. 30. = ka - 26S 
Britton ca. 30. fol. 13 2.Fleta lib. 6. ca. 30. &c. But the reaſon is againſt their opinion. Fo: by the (1) Glanvil lib.7.cap.s. 
cry 4 is 1 tc. 5 ag it is but an ebidence to pzove the life of the Infant. racd. lib. 5. tract. 5. ca. 30. 
| cuns ont dit. vv theſe and the like ſpeeches our Juthor intent ieee rn: 
had been controverted, but thereby, except it be * — ſection —.— — 40 — — gg 2.136 
opinion as hath been ſaid, he tacitly inſinuateth hig'own judgment which in all the ret holdeth 137.13 INE 45 148, 
foz good law and warranted by good Authozity thꝛoughout his thiee books, which kind of *55-179-179-192-202. 
lpeech e the like J have collected together, as it appeareth by the ſections in (m) the margent. 329.335.339 
- . 1 „ 357.400.435. 436.440. 
* 4 ” - * JUXLTEC.” his Quære is not in the oꝛiginal edition of Littleton, and therefoze — I. 
| g i : 5 503. 506.5 22.423.52 
And ſome have ſaid that in divers caſes a man ſhall by having of iſſue be tenant by the cur⸗ 47,601.63 3.634. 
teſie where a woman ſhall not be endowed. Ind thetefoze they ſay if lands be given to twolwo⸗ eee. 
men & to the heirs of their two bodies begotten, E one of them take hus band ond have iſſue and — ng 
doe, the inheritances bring ſeveral the husband ſhall be tenant by the curteſſe,as it is adjudg⸗ „ 
ed 7 E. 3. and in other books (m) this judgment is cited and atlawed. But certain it is That 7 k.. 5 
if iand be given to two men and to the heirs of their two bodies begotten, and the one taketh (m) 17 E. 3.57 
wife and dyeth, ſhe ſhall not be en eftate i ” n * 
5 veth, dowed, fox no eſtate in the land is altered by that mar⸗ 
tiage. But J leave the Reader to his 3 » 92 rather to ſuſpend it until he come 
| a * 
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Lib 1. 


Prærog. regis ca. 13. 


33 E. 3. tit. Travers 36. 


(n) Pl. com. Dame Hales 
Caſe 263. 


co) Magna Carta 30 E. i. 
Dower 81. b. 

17 H. 3. Dowe r. 

Bract. lib. 2. ſol. 4 6. & 314. 


(p)4 H. 3. dower 180. 
Bract. fol. 93. 

Fleta lib. 5. cap. 23. 

2 E. z. dower 123. 

3 E. 3. do wer. B. 102. 
9 H. 7. 1. 30 E. 3. 


(q) Lib. Rub. cap. 70. 
Glanvil lib. s. cap. i. 
Bract.lib.a. fol. 92. 
Brit. cap. ot. 

Fleta lib. cap. 22. 


C ap. V. 


Of Dower- Sef7.36, 


to t er place in the next chapter. It lands holden of the King by Knights ſervice in ca- 
— — — a woman, and after office found ſhe intrude and taketh hus band and hath iſſue, 
n this caſe the husband ſhall be tenant by the curteſſe; and yet if the heir male after office 
in the like caſe intrudeth & taketh wife, his wife ſhall not be endowed, fo: ſo it is p20vided by 
the ſtatute of Prarogativa regis cap. 13. that in that caſe, there acrue to the heir no freehold, noz 
dower to the wife, which by interpꝛetation is as much as to ſap, that the heir chall habe no free 
hold as to this reſpect to give any dower to his wife. It a man marry the nieke of the K 
by licence and hath iſſue by her, and after lands deſcend to the niefe and the husband enter, 
the niefe dyeth,her ſhall be tenant by the curteſle of this land, and rhe King upon any office 
found ſhall not evict it from him, becauſe by the marriage, the niefe was infranchiſed during 
the coverture, But if a free woman marry the Uillain of the King by licence, and Lands de⸗ 
ſcend to the villain,the villain dyeth, the wife ſhall not be andowed, but upon an office found 
the King ſhati have the land, foꝛ a Uillain remained ſilt a Uillain to the King. Þ woman /n) 
taketh husband, and hath iſſue,lands deſcend to the wife, the husband enters,and after the 
wife is found an Jdeot by office, the lands ſhall be ſeiſed by the King,foz the title of che tenan⸗ 
cy by the curteſie, and of the Ring begin at one inſtant, and the title of the Ring ſhall be pꝛe⸗ 
ferred. man ſhall be tenant by the curtefleof a Caſtle ſo) which ſerveth foꝛ the publick de= 
fence of the Realm, but a woman ſhall not be endowed thereof, ag fhall be ſaid moze at large 
reafter. | | 
2 man ſhall be tenant by the curteſle by a common ſauns nomber, but a woman ſhall not be 
indowed thereof, becauſe it cannot be divided. 2 man ſhall be tenant by the curteſie /p) of a 
houſe that is Caput Baroniz,oz Comitatus : But it appeareth by.4 H 3. Dower 1 80. that a wo⸗ 
man ſhall not be indowed of it-Fo: the Law reſpecteth Honour and O:der. Z man is intituled 
to de tenant by the curteſie, and maketh a Feoffment in Fee upon condition, and entreth fox 
the condition bzoken,and then his wife dyeth, he ſhall not be tenant by the curteſte, becauſe al⸗ 
beit the ſtate given bythe Feoffment be conditional, yet his title to be tenant by the curteſte 
was incluſively abſolutely extind by the Feoffment, fo, the condition was not annexed to it. 
As if che Kozd difſeiſe the tenant, and maketh a Feoffment in Fe of land upon condition, and 
entreth fo the condition dzoken,yet the Meignioꝛy is extinc,foz that wag incluſfvely extinc by 
the Frolfment, er moze of Tenant by Curteſle, Section 52. 


. 
— 


Chap. V. Se&. 36. 


Dower. 


C Enant en 


C Enant en 
Dower, 
Tenens in dote. 


Dos, Dower in the Common 
Law (d) is taken fo: that 

ion of Lands, o: Tene= 
mounts which the wife hath 
fox terme of her Life of the 
Lands oz Tenements of her 
Husbands after his deceaſe 
fox: the ſuftenance of her 


+ ſelf, and the Nurture and 


Education of her Childꝛen. 
Propter onus matrimonii & ad 
ſuſtentationem uxoris & edu- 
cationem liberorum cum fue- 
rint procreati fi vir præmoria- 
tur: & hoc proprie dicitur 
Dos mulieris ſecundum conſue- 
tudinem Angli 3nd Dos 
is derived cx donatione, & eſt 


_ Dower eſt 

lou home 

eſt ſeiſie de certain 
terres ou tenements 
en fee ſimple, taile ge⸗ 
neral, ou came heire 
de le taile ſpeciall, & 
pꝛent feme, d devie. 
la feme apzes le de⸗ 
ceſſe de la baron ſer⸗ 
ra endow de la tierce 
part de tiels terres 
tenements que fue- 
ront a ſa Baron 
en aſcun temps du⸗ 


C Enant in Do- 
Wer is where 
a man is ſei- 


ſed of certain Lands or 
Tenements in fee ſim- 
ple, fee tail general, or 
as heir in ſpecial tail, 
and taketh a wife, and 
dieth, the wife aſter 
the deceaſe of her hus- 
band ſhall be endowed 
of the third part of ſuch 
lands and tenements as 
were her husbands at 
any time during the co- 
verture, To have and 

rant 
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rant le coderture, a a⸗ to hold to the ſame quaſi donarium, becauſe either 


ver & tener ameſme wife in ſeveralty by aux gift) oz the hugband him= 
la feme en ſeveraltie metes and bounds for —— hey, as {hail be 


per metes d bounds term of her life whe- B05 . 
pur term de (a vie, le ther ſhe hath iſſue by che wiotelſs of the Common 
quel el avoit iſſue per her husband or no, and iam, either foz theland which 


ſa baron ou nemy, & of what age ſoever the marriage to her husband. — 
de quel age que la wife be, ſo as ſhe be then it is either called in 
feme ſoit, iſſint que el paſt the age of nine — — —_— 
paſſe lage de neut ans _ - _— & the portion of money 5 other 
al temps de le moꝛt the death of her huſ- goods ot chatrels, which 
ſa baron, car il covièt band, for the muſt be bn that aver ber marriage 
que el ſoit paſſe lage above nine years old, vention. And pet of ancient 
de neut ans al temps at the time of the de- ares — m — de 
del mo2t (a baron, ou ceaſe of her husband, was alſo applyed to them. But 2 der b. 
auterment el ne ſerra otherwiſe ſhe ſhall not Se. pogo 2 — — — — 
my endow. be endowed. te — 
ments. 

In Domeſday, Dos is called Maritagium. 

To the conſummation of this Dower thꝛes things are neceſſary, viz. marriage, ſeiſin, and 
the death of her husband. 

Dos () the very name doth impoꝛt a freedom, fox the law doth give her therewith many free> (c) Clauſ'ct H.2.nu.17;! 
doms : Secundum conſuetudinem regni mulieres viduæ, dc. debent cile quietzde tallagiis,&c. Ind Regiſt. 142.143. 
tenant in dower ſhall not be diſtreined foz the debt due to the Ring by the husband in his life FN. 150. 
time in the lands which ſhe held in Dower-Ind other pziviledges ſhe hath; of all which Ockam Ockham fol. lo. 
vields the reaſon, Doti cjus parcatur quia premium pudoris eſt. 


q Lou home. If the husband be an alien (t) the wife ſhall not be indowed. So if the 15 
husband be the Kings Uillain, the wife ſhall not beindowed, (as hath been ſaid) bur if the oer 17 Hume Hale, 
husband be aUillain to a common perſon, the wife ſhall be indowed if He be intituied to dower caſe. 13 E.3.dower 
befozethe entry of the Lo:d.Ynd ſo if a Freeman take a Nief to wife and dieth ſhe ſhall be en⸗ Statham. 13 E. i tit. 
dowed. The Wife of an Jdeot, non compos mentis,outlawed, oz attainted*'of felony oz treſpaſs, 49%*: 
attainted of hereſie, præmunire, oz the like, hall be indowed. But if the husband be attainted of 
treaſon, — it be treaſon done after the title of dower ſhe ſhall not be indowed, as ſhall be 
ſaid hereafter, | 


q K ei ſie. Here this woꝛd ( ſeiſeth) extendeth it ſelf as well to a ſeilin in Law, oz a civil 
ſeilin, as to a ſeiſin in ded, which is a natural ſeiſin: but ſeiſed he muſt be either the one way 
oz the other during the coverture · Foz a woman ſhall be indowed of a ſeiſin in law. Is where 
Lands oz Tenements deſcend to the husband, befoze entry, he hath but a ſeiſin in law, and 
pet the wife ſhall be indowed, albeit it be not reduced to an actual poſſeſſion, foz it lyeth not 
in the power of the Wife to bzing it to be an actual ſeiin, as the husband may do of his 
Wives L and, when he is to be tenant by curteſie, which is wo:zthy the obſervation. And pet of 
every ſeiſin in law, 0: actual ſeiſin of lands oz tenements, a Woman ſhall not be indowed. 
Foz example, It there be grandfather, father, and ſon, and the grandfather is ſeiſed of ther (u) 43 E.. 32. 45 E. 3.13 
Acres of Land in Fee, and taketh wife and dyeth, this land deſcendeth to the father, who 9 E-3-4-F-N.B-249. 
dyeth eithet / befoꝛe oz after entry, nom is the Wife of the Father vowable. The father dyeth * * — 
and the Wife of the grandfather is endowed of one Acre and dyeth, the Wife of the father ſhall +. E.z.dower — g 
be indowed only of the two acres reſidue, foz the dower of the grandmother is paramount te | 
Title of the wife of the Father, and the ſeifin of the Father which deſcended to him (be it in 
law oz actual) is defeated, ayd now upon the matter the father had but a reberſton expectant 
upon a freehold, and in that caſe, Dos de dore peri non debet ; although the Wife of the grand⸗ 
father dyeth living the Fathers Wife. And here note a diverſity () between a deſcent and (w) 5E. z. cit. Voucher 
a Purchaſe. Foz in the caſe afozeſaid, if the Grandfather had infeoffed the Father, oꝛ made 249. Paris caſe: 
a gift in tail unto him, there in the caſe aboveſaid, the Wife of the Father, after the deceaſe ? £-3-4- 
of the Gzandfathers Wife ſhould have been indowed of that part aſſigned to the —_— 
mother 
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mother, and the reaſon of this diverſtty is, foz that the ſein that deſcended after the deceaſe of 
the grandfather to the father is avoided by the indawment of the grandmother whoſe title wag 

onſummace by the death of the grandfather. But in the cale of the purchale oz gift that took 
effect in the life of the grandfather (befoze the title of dower of the grandmother was conſum⸗ 
mate) is not defeated but only quoad the grandmother, and in that caſe there ſhall be Dos de 
dore. And pet there is another diverſity (x) where the wife of the father is firſt endowed, and 
where the wife of the grandfather, foz in the ſame caſe after the deceale of the grandfather 
and father the ſon entreth and endoweth his mother of a third part, againſt whom the grand⸗ 
mother recovereth a third part and dieth, the mother ſhall enter again into the land recovered 
by the grandmother,” becauſe ſhe had in it an eſtate fox term of her life, and the Eſtate foz the 
like of the grandmother is leſſer in the eye of the law, as to her than her own life. Filo the 
husband ey) may be ſeiſed in his Demeſn, as of fee abſolutely, yet the woman ſhall not be «= 
dowed, as ſhe ſhall not be indowed both of the land given in exchange, and of the land taken in 
exchange, and yet the husband was ſeiſed of both, but ſhe may have her election to be indowed 
of which ſhe will. 

Aſſo of a ſeiſin fo: an inftant a woman ſhall not be indowed, As if Ceſtui que uſe (2) after the 
ſtatute of 1 R. 3. and befoze the ſtatute of 27 H.8.-had made afeoffment in kes, his wife ſhouid 
not be indowed. 

* Likewiſe if two joyntenants be in fee, and the one maketh a feoffment in fee, His wife ſhail 
not be indowed. Ind ſo if the Conuſee of a fine doth grant and render the land to the Tonio;, 
the wife of the Conuſee ſhall not be indowed, fozit is not poſſible that the hus band could habe 
indowed his wife of fuch an eſtate as the uſual pleading is, Lib. intrat' 225 Quia dicit quod W. 


quondam vir ſuus nunquam fuit ſeiſitus de tenementis predictis de tali ftatu ita quod candem A. inde 


dotaſle potult. 


Des terres ou tenements. Ot a Caftle that is maintained foz the neceſſary de- 
fence of the Realm a woman ſhall not be indowed, becauſe it ought not to be divided, and the 
publick ſhall be p:eferred befoze the pzivate. But of a caſtle that is only maintained foz the 
pzivate uſe and habitation of the owner, a woman ſhall be indowed.. Ind fo it was adjudged 
in the Court of (a) Common Pleas, where in a wit of Dower the demand was, De tercia 
parte Caſtri de Hilderker in Comitatu Northumb. Ind the ſtatute of Magna Charta cap.7. where⸗ 
by it is pzovided, niſi domus illa fir Caſtrum, is to be underſtood, a caſtle maintained foz the ne⸗ 
ceſſary and publick defence of the Realm. And this agreeth with ancient Recoꝛds, (b) (albeit 
in the argument of the ſaid caſe they were not vouched) the effect whereof be, Non debent mulic- 
ribus aſſignari in dotem caſtra quæ fuerunt virorum ſuorum, & quæ de guerra exiſtunt, vel etiam ho- 
magia & ſervicia aliquorum de guerra exiſtentia. wherein it is to be obſerved, That the Law is 
not ſatisfied with the names of things, oz nominatives, but with things real and ſubſtan⸗ 
tial. But of the pꝛincipal Manſton, oz capital Meſſuage, the wife ſhall be indowed, (c) ſi non 
fir caput Comitatus, five Baroniæ, foz the honour of the Realm, oꝛ (ag hath been ſaid) a caſtle foz 
the publick defence of the Realm. And ſo are the old books to be intended, as it was refoived 
Tr. 17 Eliz. in the Court of Common Pleas, which J heard and obſerved. Ind of an eſtate 
tail in lands determined, a woman: ſhall be indowed in the like manner and koꝛm as a man 
hall be Tenant by the curteſfe mutatis mutandis. 


q En fee ſimple, fee taile general, &c. It a man be Tenant in Fee tail gene⸗ 
ral, (d) and make a Feoffment in Fee, and taketh back an Eſtate to him and to his wife. and 
to the heirs of their two bodies, and they have iſſue, and the wife dyeth, the husband taketh 
another wife, and dyeth, the wife ſhall not be indowed, koz during the covertuze, he was ſeiſed 
ol — Eſtate tail ſpecial, and vet the iſſue which the ſicond wife may have, by poſlibility may 
inhertt. 

The ſame law it is, it in this caſe he had taken back an effate in fee ſimple, and after had ta⸗ 
ken wife and had iſſue by her;yet ſhe ſhall not be indowed, foꝛ that the fee ſimple is vaniſhed by 
the remitter, and her iſſue hath the land by fozce of the entail. But in that caſe the tenant can 
not plead, that the husband was never ſeiſed of ſuch an eſtate whereof the demandant might be 
indowed, but he muſt plead the ſpecial matter. | 


q Et prent feme. Je a man be ſo ſeiſed as is afozeſaid,taketh an Alien ta wife,and 
dyeth,ſhe ſhall not be indowed : but if the King take an Alien bozn,and dyeth, ſhe ſhall be in⸗ 
dowed by the Law of the Crown. And Edmond the bzother of King Edward the fir, married 
the Queen of Navarre,and died, and it wag reſolved (e) by all the Judges.chat the ſhould de in⸗ 
dowed of the third part of all the lands whereof her husband was ſeiſed in fee. 4 

I a Jew bozn in England taketh to wife a Jew born alſo in England; the husband is 
converted to the C hꝛiſtian faith, purchaſeth lands, and infeoffeth another, and dyeth, —.— 
i WENT bꝛoug 
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bꝛought a wit of Dower, and was barred of her dower, ard the reaſon yielded in the recoꝛd (f) (f) Dorf. elauſ. ĩ 8 H. 3. 
is this, Quia vero contra juſtitiam eſt, quod ipſa dotem petat vel habeat de Tenemento quod fuig viri m. 7. 
lui ex quo in converſione tua noluit cum eo adhærere & cum eo convert. 


¶ Del tierce part de tiels Terres © Tenements per ſeveraltie per 


wetes © bonds. Kibeit of many inheritances that be entire, whereof no diviſion can be 
made by metes and bonds, a woman cannot be endowed of the thing it ſelf, yet a woman (8) (g) Brad l. 2.f. 7. b 
ſhall be end-wrd thereof in a ſpecial and certain manner. 2g of a Mill a woman ſhall not be 23 fl. 3. cit. Aff. 43 f. F. N B. 
endowed by metes and bonds, no: in common with the heir, but either ſhe may be endowed of 145.4 E. 3. Dower go. 
the third tolle diſh, oꝛ de integro molendino per quemliber 3. menſem. Ind ſo of a Uillein, ſh) ei- (h) 2 H. 6. 1. Bract. lib. 2. 
ther the third days woꝛk, oꝛ every third week oꝛ month Þ woman ſhall be endowed of the third o. 7. Brit. 247. 11 E.z. 
part of the pꝛoũt of ſtallage, of the third part of the p2ofits of a Fair, of the third part of the Mera 15 E.3. 
pꝛolits of the office of the Marſhalſer, of the (i) third part of the pꝛollts of the keeping of a 12 . 
Park, Df the third part of the pꝛollt of a dove-houſe; and likewiſe of the third part of a Piſ⸗ ( E. 2 Tr. 223.2 6 E. 3. 
cary,(k) viz tertium piſcem, vel jiRumretis tertium Df the third pꝛeſentation to an Advomſon. 58.45 E. 3. Dower 50. 

A wut of Dower lyeth de 3. parte exituum provenientium de cuſtodia gaolz Abathiz Weſtminſt”. (k) Brack. 98. 208. Brit. 
Ind the. ewith agreeth reverend antiquity. De (1) nullo quod eſt ſua natura indiviſibile, & ſecati - 247. Flet. lib. g. c. 23. 1 E. 
onem five diviſionem non patitur nullam partem habebit, ſed {ati:faciatei ad valentiam. Df the third 2 d wer 104.163. 19 . 3 
part of p:ofits of Courts, m) fines, heriots, ac. Aiſo a woman ſhall be endowed of Tithes. =. <A 
Ind the ſureft endowment of Tithes, is of the third Sheaf,foz what land ſhall be ſown is uns ,, * 
certain. ; (m) Lib. Intr. Judgm.12. 

But in ſome caſes of lands and tenements which are diviſtble, and which the heir of the fo. 230. 
husband ſhall inherit, yet the husband ſhall not be indowed. Is if the husband (u) maketh a Lib. 11. f. 2 5. 26. 
teaſe foz life of certain lands, reſerving a rent to him and his heirs, and he taketh a wife and Harpers _ 5 
dycth,che wife ſhall not be endowed, neither of the reverſſon (albeit it is within theſe wozds _— 3 = 8 
Cencments ) becauſe there was no ſeiſin in deed oꝛ in law, ok the freehold noꝛ of the rent, becaulſe ; 4 8 
the hus band had but a particular tate therein, and no fee ſimple. Bur if the husband maketh a 
leaſe foz pears, reſerving a rent, and taketh wike, the husband dyeth, the wife ſhail be enoowed 
of the third part of the reverſlon by metes and bonds, together with the third part of the rent, vid. 1 E.. B. 35. 
and execution ſhall not ceaſe during the years. And herewith agreeth the common experience at 
this day. But if the hus band maketh a gift in tail, reſerviag a rent to him and to his heirs, 
and after the Donoꝛ taketh wife and dyeth, the wife ſhall be endowed of this rent, becauſe it is 
a rent in fee, and by poſſibility may continue fo: ever, 

Df a Common certain a woman ſhall be endowed, but of a Common ſauns nomber en groſſe 
the ſhall not be endowed, as hath been ſaid befoze. And ſo of a rent ſervice, rent charge, and 
rent ſrck, ſhe ſhall not be endowed: but of an annuity that chargeth only the perſon, and iſſueth 
not out of any lands oz tenements, ſhe ſhall not be endowed. But if the freehold of the rents, 
common, ac. were ſuſpended befoze the coverture, and ſo continue during the coverture, ſhe ſhall 
not be endowed of them. It after the coverture the hus band doth extinguiſh them by releaſe oz Lib. 7. fo. 38. Lillingſtons 
otherwiſe, yet ſhe ſhail be endowed of them; foz as to her Dower they in the eye of the law have ca{<.Lib.6.t0.78.Scig. A- 
continuance. | burganies caſe. 

Je the wife be intituled to have dower of the acres of Marſh, every one of the value ot 
tu elbe pence, the heir by his induſtry and charge maketh it good Meadow every acre of the va= 
lue of ten ſhillings, ths wife ſhall have her dower accoꝛding to the impzoved value, and not ac= 
coꝛding to the value as it was in her hus bands time: foz her title is the quantity of the land, 
vz. one juſt third part. 

And the like law it is, i the heir impꝛove the value of the land by building: and on the o⸗ 
ther ſides, it the value be impaired in the time of the heir, ſhe ſhall be endowed accozding to the 
— at the time of the aſſignment, and not accoꝛdingt o the value as it was in the time of her 

us band. i N . 


¶ Aſcuns temps durant le couverture. Foꝛ the better underſtanding whereof 
it is to be known, that cas hath been ſaid) to dower thzee things do belong, viz. marriage, 
ſriſin, and the death of the hu:band. Concerning the ſeiſin, it is not neceſlary that the ſame 
ſhauld continue during the coverture, foz albeit the husband alieneth the lands oz tenements, 
e2 extinguiſheth the rents oꝛ commons, c. yet the woman ſhall be endowed. But it is neceſſary 
that the marriage do continue, fozif that be diſſolved the dower ceaſeth, ubi nullum matrimoni- 
um, ibi nulla dos. But this is to be underſtood when the husband and wife is divo:ced à vin- 
culo matrimonii, as in caſe of pꝛecontract, conſanguinitp, affinity, c. and not à menſa & thoro on⸗ 
iv, as foꝛ adultery. And pet it is ſaid, that if the aſſignment of dower ad oſtium eccleſiæ be ſpe⸗ 
cifted, viz That notwithſtanding any divoꝛte ſhall happen, yet that ſhe ſhall hold it foz her life, 
that this is good. (o) W. z. ca. 34. Lib. futr. 
If the wife clvpe (o) from her husband, that is, it the wife leave her husband, and goeth 27, Pleta lib. 3c. 22 Br. 
away and tarrieth with her adulterer, ſhe ſhall loſe her dower until her husband — c. tog. Mirror. c. 5. ſect. 
with⸗ 
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without coertion ectieſſaſtical be reconciled unto her, and permit her to cohabit with him, all 
which is compꝛehended ſhoztly in two Hexameters, Sponte virum fugiens mulier & adultera facta, 
Vote ſua carear,nifi ſponſi (ponre retracta. And (p) if ſhe goeth willingly with oz to the avowtrer, 
this is a departure and a tarrying, albeit ſhe remaineth not continuaily with the Ivotwtrer, oz 
if ſhe tarryeth with him againſt her will, oz if he turn her away,oz if ſhe cohabit with her hus⸗ 
band by the cenſures of the Church, in all theſe caſes ſhe loſeth her dowzy. But lee notable 
matter hercof in the expoſition upon the ſtatute of W.2.cap. 34. 


q En ſeverallie per metes © bonds. And yet in ſome cales where the husband 
was ſole ſeiſed, the wife ſhall not be endowed in ſeveralty by metes and bonds. As foz example, 
(9) It᷑ a man ſeiſed of lands in fee, took a wife, and infeoffed eight perſons, a wzit of Dower 
was bꝛought againſt theſe eight perſons, and two confeſs the action, and the other ſix plead in 
bar, and deſcend to iſſue, the demandant ſhall have judgment to recover the third part of two 
parts of the land in eight parts to be divided, and after the iſſue being found foꝛ the demandant 
againſt the ſix, the demandant ſhall have judgment to recover againſt them the third part of ſix 
parts of the ſame lands, in eight parts to be divided, which is wozthy the obſervation. But of 
this mo:e ſhall be afterwards ſaid in this Chapter. 

But regularly Littletons woꝛds are tobe intended, where the husband was ſole ſeiſed, fo: 
where he was ſeiſed in tommon, there ſhe cannot be endowed by metes and bonds, as it appear⸗ 
eth in this chapter. Sect. 44. Nota, the endowments by metes and bonds, accoꝛding to the cons 
mon right, is moze beneficial to the Wife, than to be endowed againſt common right, foz there 
ſhe ſhall hold the land charged, in reſpect of a charge made after her title of Dower. 


q Le quel el avoit zſſue per [a baron ou nem). herein the tenant in Dower, 
as in many other, is p:eferred befoze the tenant by the curteſte; But yet this great diſadvan⸗ 
tage the Wife hath,that ſhe cannot enter into her Dower by the common Law, but is d:iven 
to her Wzit of Dower to recover the fame, wherein ſometime great delays are uſed, and there= 
foze the well adviſed friends of the wife will pzovide for a jointure to be made to her, as ſhall 
be ſatd hereafter; Foz by the ſtatute of (r) Magna carta cap. 7. ſhe ſhall tarry in the chief houſe 
of her husband bur by the ſpace of fozty days after the death of her husband, within which 
time Dower ſhall be aſſigned unto her, unlels it were fozmerly aſſigned, ec. but of little effec 
was that act, foz that no penalty was thereby pꝛobided if it were not done: which term of 40. 
dars is in law called Quarentina. But if ſhe marry within the 40. days ſhe loſeth her Quaren- 
tine. But ſome have ſaid that by the ancient law of England the Woman qhould continue a 
whole year in her husbands houſe, within which time if Dower were not aſſigned, ſhe might 
recover it: and this tertainly was the law of England befoze the Conqueſt. () Mulieres viduæ 
bis ſenos nenſes vidua; exigunto, atque tum demum cui velint nubant, fin quz ante annum nup- 
ſerit dote mulctata fortunis omnibus a priore marito relictis privatur. But foz the relief of the 
Widow it was was pꝛovided by the Statute of Merton made in Anno 20 Hf. 3. cap. 1, (which by 
(t) Bracton is called nova conſtitutio) that the Wife ſhall recover damages in her wꝛit of Do⸗ 
wer from the time ok the death ok her husband. But herein divers things are obſerveable. 
Firſt, in what kind of wꝛit of Dower ſhe ſhall recover her damages. In a Wꝛit foz a Dower ad 
oſtium Ecclefiz, oz ex aſſenſu patris ſhe ſhall recover no damages, becauſe ſhe may enter, and the 
woꝛds of the ſtatute be Et dotes ſuas habere non poſſunt fine placito. Aiſo I have read in an an⸗ 
cient and learned reading upon this ſtatute, that it extendeth only to a Wzit of Dower, unde 
r ihil habet, and not to a Wit of right of Dower,foz in no wait of Right damages are to be reco= 
vered, 2. She ſhall recover damages only when her hus band dieth ſeiſed, that is, ſeiſed of the 
freehold and inheritance, (u) foz albeit the husband befoze the title of dower had made a leale 
foz years reſerving a rent, the wife ſhall recover the third part of the reverſion with a third 
part of the rent and damages, foz the wo:ds of the ſtatute, De quibus viri ſui obierunt ſciſitt, 
3- Some lay that the Demandant in a Wait of Dower, that delapeth Her ſelf ſhall not recover 
damages, therefo:e let rhe Demandant take heed thereof. 4, It is neceſſary fox the wife after 
the deceaſe of her husband as ſoon as ſhe can to demand her dower befoze good teſtimony, fo: 
otherwile ſhe may by her own default loſe the value after the deceaſe of her husband and her 
damages fo: retaining of her dower. Foz if ſhe bzing a wait of dower againſt the heir, and the 
heir cometh into the Court upon the ſummons the firſt day, and plead that he hath been always 
ready and yet is to rent er dower. c. It the wife hath requeſted her Dower, ſhe ſhall lole 
the mean values and her damages, but if ſhe hath requeſted her Dower ſhe map plead it and 
iſſue may be thereupon taken. 

But it is Holden in ſome boobs (w) that a requeſt in pays is not ſufficient, and that it is the 
folly cf the Wife, that ſhe bꝛought not her Wꝛit of Dower ſooner, But the Law and many 


(x) books be: againſt it, and the woꝛds of the Plea (that he hath been always ready, dc) 


ou the ſame, and the woꝛds of the Statute alſo p:ove this, Er dotes luis habere non poſiunc 
me placlio. 


Ind 


1 * 


Lib. J. Of Dower, Seck. 36, 93 


And the reaſon why tSut temps priſt is a god Plea in a wiit of Dower bꝛought againſt the 
Heir to bar her of the mean values and damages ts, becauſe the heir hoideth by title, and doth 
no wꝛong till a demand be made. But in a wait of iel, Coſinage, ac. -where the land and da⸗ 
mages are to be recobered, there ſuch a Plea is not god, foꝛ there the Tenant of the land hath 
no Title, but holdeth the land by wzong, and he Feoffee of the heir cannot at the firſt day 
plead tout temps priſt, becauſe he had not the land all the time, ſince the death of the Anceſtoꝛ. 
s. It is to be obſerved that zhe mean values and damagesgare to be recovered againſt the tenant | 
in a wit of Dower, as it appeareth in a notable Kecozd (y) between Belfield and Rowſe, the (Y Mich. s & 9 Eliz, 
Cenant as to parcel pleaded Non-tenure, and foz the reſidue detainment of Charters, upon rot. 904. in Com. bane. 
which Pleas they were at iſſue, and both Jſſues found by the Jury againſt the Tenant, and 
found further that the hus vand died ſeiſed ſuch a day and pear, and had iſſue a ſon, and that the 
Demandant and the ſon by fix years after the deceaſe of the husband together took the pꝛoſits 
of the Land, and after the ſon ſuch a day and year died without iſſue, after whoſe deceaſe the 
land deſcended to the tenant as Uncle and heir to him, by fozce whereof he entred and took the 
p:ofirs until the purchaſing of the oziginal wꝛit, and found the value of the land by the year, 
and aſſeſſed damages foz the detatning of the dower, and coſts, and upon this Uerdict,after of= 
ten de bating, the Demandant had Judgment to recover her damages fo: all the time from the 
death of her husband without any defalcation. Jn which caſe many things apparent therein 
are obſervable. Let the Tenant therefoze take heed how he plead falſe Pleas. 6. That this 
ſtatute of Merion doth extend to Copthoids 2) where the cuſtom is, that women be dowable, (z)Tr.37 Eliz. lib.4; 

7. Chat if the wife had dower aſſinged to her in Chancery ſhe ſhall have no damages, (a) foz , 0b. Shawes caſe. 
the woꝛds of the Statute be Et viduæ per placitum recuperaverint, &c. So it is if the heir oz his (045 AL PL32. 
feoffce uſſign Dower, and the wife accepteth it ſhe loſeth her damages. 

A man ſeiſed of lands in kee taketh a wife and granteth a Rent charge, and after maketh a 14 H.. 28. 
Feoifment in fee. and taketh back an Eſtate tail and dieth, the wife recovereth Dower againſt 
the iſlue in tail by reddition, the wife maketh a ſurmiſe that her husband died ſeiſed, and pzap= 
eth a wꝛit to enquire of the damages, and that is granted to her. In this caſe ſhe holds the 
land charged with the Kent charge, koꝛ by her pꝛaper ſhe accepteth her ſelf dowable of the ſe⸗ 
cond eſtate, foꝛ of the firſt eſtate,whereof ſhe was dowable her husband died not ſeiſed, and ſo 
He hath concluded her ſelf, wherefoze if the Rent charge be moꝛe to her detriment than the da⸗ 
mages beneficial to her, it is god foꝛ her in that caſe to make no ſuch pꝛaper. 

¶ De quel age que la feme ſoit, iſſiut que el paſſe lage de nenfe ans 
al temps del mort ſon baron. Feme, wife, here Littleton ſpeaketh of a wife generally, 
and generally it is to be underſtood as well of a wife de ſacto, ag de jure. Therefoze if the wife 
be paſt the age of 9.years, (b)at the time of the death of her husband, ſhe ſhall be endowed, of (b) 2 E. r. Dower 172. 
what age ſoever her husband be, albeit he were but 4 years old. Quia junior non poteſt dotem Itin. North. 
promereri neque virum ſuſtinere; nec obſtabit mulieti petenti minor ætaʒ viri. Wherein it is to be * E.. Power 122. 
obſer ved, that albeit Conſenſus non coſſcubitus facit matrimoninm, and that a woman cannot con⸗ : 3 = as 
ſent; defoꝛe 1 2.noz a man befoze 14.yet this inchoate and imperfect Marriage (from the which 15 E. . * 
either of the parties at the age of conſent may diſagree) after the death of the husband ſhall 1 R Dower 34. 
give dower to the wife, and therefoze it is accounted in law after the death of the husband legit. 12 H.4.3-35 H. 6. 40. 
matrimonuim a lawtul marriage, quoad dotem. It a man take a wife of the age of 7 years, and 7 H.. 11.12.12 11.4. 
afcer alien his Land, and after the alienation the wife attaineth to the age of 9 pears, and at⸗ ock. & stud. 
ter the husband diet h the wife ſhall be endowed; foz albeit ſhe was ſhe was not abſolutely "—_ _ 
dowabie at the time of the Marriage, pet ſhe was conditionally do vable, viz. if ſhe attain= j7ag wg, 2 
ed to the age of 5 prars befoze the death of the hasband, foz by higaeath the poſſibility of pleta lib. ; ca. 21 
Dower is conſummate. | Lib. intrat. to. 12 

And ſo it is if the husband alien his land and then the wife is attainted of felony,now is 
He diſabled, but if (he be pardoned befoze the death of the husband, ſhe ſhall be endowed, If 
the ſon endow his wife at the age of 7 yearscx aſſenſu patris, if ſhe befoze the death of her huſ⸗ 
band attain to the age of 9 years,the Dower is god. But otherwiſe it is of an o:iginal ab⸗ 
ſolute diſability; as if a man take an Alien to wife,and after the husband alien the land, and 
after ſhe is made Denizen, the hugband dieth, ſhe ſhall not be endowed, becauſe her capacity 
and pollibility to be endowed came by the denization,otherwiſe it is if ſhe were naturalized by 
Act of Parltament, whereof ſex moze in the Chapter of Uillenage. 

And the Biſhop upon an iſſue joyned in a wzit of Dower, Quod nunquam fuerunt copulati 
legitimo matrimonio, ought to certifie that they were coupled in lawful Marriage, albeit the 
man were under kourteen, oz the wife about nine, and under twelve. So it is if a Marriage 
de facto, be voidable by Divozce, in reſpect of Tonſanguinity, Affinity, Pꝛecontract, 02 ſuch 
like, whereby the Marriage might have been diſſolved, and the Parties freed a vinculo matri- ) 10 E.. . 
monit, vet if the husband die beroꝛe any divoꝛce, then foz that it cannot now be avoided, this pieta lib. cap. 22. 
wife de facto ſhall be endowed (c)), foz this is legitimum matrimonium (ag in the other = Brit,cap.107, 
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Kan. in Theſaur. in which 


Record Senentia ſigni- 
fieth Widowhood. 


Cap. V. Of Dower. Sect. 37. 


when the wife is infra annos nubiles) quoad dotem. And ſo in a wꝛit of Dower the Biſhop ought 
to certiũe, that they were legitimo matrimonĩo copulati, accozding to the wozds of the wzit .Xnd 
herewith agreth 10 E. 3. 35· And ( d) Bracton: Quamdiu duravit matrimonium, duravit dotis exactio, 
eo deficiente deficit dotis petitio, xc. poterit tamen replicare contra exceptionem illam, quod fi ali- 
quando fuit matrimonium propter Conſanguinitatem, &c. inter eos accuſatum, nunquam tamen fur in 
vita viri ſui ſolutum nec divortium celebratum. But if they were divoꝛced à vinculo matrimonii in 
the life of her hus band, ſhe loſeth her Dower : Otherwiſe it is ik ther were divozced(c)Cauſa 
adulterii, which is but à menſa & thoro, and not a vinculo matrimonii, as it was adjudged. But 
ſome do hold that a wife de facto ſhall not have an appeal of the death of her husband, but onię 
ſhe that is a wife De jure, in fayorem vitæ. Vide 50 E. 3. fol. 15. 28 E. 3.92.27 Aſſ. Stamf. Pl Cor. 539. 
and that there unques accouple in loyal matrimonie ſhall be taken de jure ſtrictly. Ind ſo in ſome 
caſe a wife ſhall habe Dower where ſhe cannot have an appeal, (f) and in other caſes the ſhall 
have an appeal, where ſhe cannot have a w:it of Dowsr, as if ſhe elope, ac. ſhe is barred of 
her Dower,but not of her appeal, and the reaſon is, foz that the ſtatute (g) barreth her of her 
Dower,but not of her appeal. So if the hugband be attainted of Creaſon, ac. his wife ſhall 
not be endowed, and yet if any do kill him, the wife ſhall have an appeal, the reaſon af the di⸗ 
verſity ſhall appear hereafter in this Chapter, 

<q Apres le mort le baron. (h) Mortuo viro hinc confirmatur Dos. This is intended 
of a natural, not of a civil death. Foz if the husband entred in Religion, (i) the wife ſhall 
noe be endowed till he bc naturally dead. : 

Ind in this Chapter Littleton divideth Dower into five parts, viz. Dower by the common 
law. Secondly, Dower by the cuſtom. Thirdly, Dower ad oftium Eccleſiz. Foutthly, Dower 
ex aſſenſu patris.Þnd fifrhly, Dower De la pluis beale. Ind all theſe Dowers were inſtituted fox 
a competent livelyhod foꝛ the wife during her life. (k) Propter onus matrimonii & ad iuſtenta- 
tionem uxoris & educationem liberorum cum fuerint procreati ſi vir præmoriatur. 


Sed. 37. 


Ci 


Ota per le 
Common Ley 
la feme navera pur 


ſa dower forſque (1) 

la tierce part, Gc. 
This third part is called ra- 
tionabilis dos, oꝛ Dos legitima, 
becauſe it is the Dower that 
the Common Law giveth, ra- 
tionabilis autem dos eſt cujuſli- 
bet mulieris de quocunque te- 
nemento tertia pars omnium 
te rrarum, & tenementorum que 
vir luus tenuĩt && Dominico ſuo 
ut de feodo, &c. 


T Mes per Cuſtome 
daſcun puis el avera 
le moitie, & per le 
cuſtome en aſcun Ville 
© Burgh el avera 


C T nota, que per 

le common lep 
la feme navera pur 
ſa Dower fozſque la 
tierce part des tene- 
ments que fucront a 
ſa Baron durante le 
Eſpouſels, mes per 
cuſtome daſcun pats 
el avera le moſtie, d 


per le cuſtome en al⸗ 


cun Mille & Burgh, 
el avera lentiertie. Et 
en touts tiels caſes , 
el ſerra dit tenant en 
Dower. 


Nd note, that by 
the common law 
the wife ſhall have for 
her Dower but the 
third part of the tene- 
ments which were her 
husbands during the 
Eſpouſal, but by the 
cuſtom of ſome coun- 
ty ſhe ſhall have the 
half, and by the cu- 
ſtom in ſome Town 
or Borough, ſhe ſhall 
have the whole. And 
in all theſe Caſes ſhe 
ſhall be called Tenant 
in Dower. 


bentiertie. Such a (m) cuſtom may extend to a County, City, oz an ancient Burgh 
without queſtion, and ſo this cuſtom as here it appeareth by Littleton, may extend to up⸗land 
Towns, which are neither Counties, Cities, noꝛ Bozoughs. But the ſurer pleading in this 
and the like caſes, is to lay the cuſtom within a Bannoz oz Detgniozy if the truth of the 
caſe will ſo bear it. By the cuſtom of Gavelkind(n)the wife ſhall be endowed of the moity, ſo 
long as ſhe kep her ſelt ſole,and without child, which ſhe cannot wave and take her thirds ſoz 
her life. Foz in that caſe, Conſuctudo tollit communem legem. 

Ind as cuſtom may enlarge, ſo may cuſtom abzidge Dower and reſtrain it to a fourth part, 


Seck. 


L1MI 


Lib. I. 


Of Dower. 


Sect. 38. 


Seck. 38, 39. 34 


This ſhall be explained by that which Hall be ſaid in the two Sections next enſuing; 


tris. 


C \Owment ad 
oſtium Eccle- 


ſiæ, eff lou home de 


pleine age ſeiſie en fte 


ſimple q ſerra eſpouſe 
a un feme, quant 


il vient al huis del 


monaſtery ou delglile 
deſtre eſpouſe, & la 


apꝛes affiance enter 


eur fait, il endowe 
la feme de fa entier 
terre, ou de la molty, 
out dautre meindze 
parcel, # la overt- 
ment declare le quan- 
titie & la certainty de 
la terre que el avera 
pur ſa Dower, in ceo 
caſe la feme, apꝛes le 
mo2t le Baron, poit 
entrer en le dit quan- 
titie de terre dont le 
Baron luy endowa , 
ſans auter Aſſignmet 
de nully. 


C Ury ſont deux auters man⸗ 
ners de Dower, ceſtaſca⸗ 
voir, Dower que eſt appelle Dow- 
ment ad oſtium Eccleſiz, & Dower 
appelle Dowment ex aſſenſu pa- 


Sed. 39. 


Ownment at the 
Church door, is 
where a man of full 
Age ſeiſed in Fee ſim- 
ple, who ſhall be mar- 
ried to a woman, and 
when he cometh to 
the Church door to be 
married, there, after 
affiance & troth plight 
between them, he en- 
doweth the woman of 
his whole land, or of 
the half or other leſſer 
part thereof, and there 
openly doth declare 
the quantity and the 
certainty of the land 
which ſhe ſhall have 
for her Dower. In 
this caſe the wife after 
the death of the huſ- 
band, may enter into 
the ſaid quantity of 
land of which her huſ- 
band endowed her, 


without other Aſſigament of any. 


Lſo there be two other kinds 

of Dower, viz. Dower, 

which is called Dowment at the 

Church door, and Dower called 
Dowment by the fathers aſſent. 


q this Dower be made 

ad oftium caſtri five me- 

ſuagii, it is not god, hut 10 H. 2. Dower 256; 
ought to be made, ad oſtium 
Eccieſiæ ſive Monaſterii. 

Er ſciendum eſt (o) quod hzc 2 lib.2.cap.39, 
conſtitutio fieri debet in facie u. rerf Heber re 
Eccleſiæ, d& ad oſtium Eccleſiæ, F. N. B. 5 — 
non enim valet facta in leo Flera lib. q. cap. 22, &c. 
mortall, vel in camera, vel alibi Britton cap. oi, &c. 
ubi clandeſtina fuere conjugia. 

Foz the law requires that 
this and like matters he done 
publickly and ſolemnly, 


T Ou home de pleine 


age. That is of one and 
twenty years, Anno 9 Hl. 3. 9 H. z. Dower 1972 
Dower 197. A man of the age 
of eighteen years took a wife, 
and by aſſent of his Guardi= 
an endowed her, ad oftium 
Eecle ſiæ, and it was adjudg= 
ed a god endowment , albeit 
the husband died befo:e the 
age of one and twenty years; 
but J Hold Littletons opinion 
to be god iaw. 


¶ La apres affiunce 


ener eux. a ffidare eſt fi- 

dem dare. Affiance oz ſponſa= 

lity, and is derived of this 

wozd ſpondeo , becauſe they 

contract themſelves together. 

de ideo ſponſalia dicuncur (p) (p)Glanvil.lib.s.ca. t. 
futurarum nuptiarum conven- 42 E-3-43- = 
tio, & repromiſſio. But this you Vernons caſe lib. 
Dower is ever after marri⸗ 


riage ſolemnized, and therefoze this Ddwer is god without ded, becauſe he canndt make a (V&/anvil.lib.6.cap. r. 


Bract. lib. z. cap. 38, 39. & 


derd to his wife. Foz no Aſſignment of Dower ad oftium Eccleſiæ, can be made befoze marri= ib. track. 6. cap. I, & 6. 


age, koꝛ that befoze marriage the woman is not intituled to have Dower. 


Britton cap. 101. &c. 


De ſa entier terre ou de le moitie. In ancient time (d) ag it apprareth by Flera lib. j. cap. 22. Kc. 
| 3 Glanyll 


.. Of Dower. Sett. 39. 


(r) F. N. B. 15. 
(5) 20 E. 3. Barr 132. 
45 E. 3. 6. Fleta lib. 5. 23. 


(t) Britton. cap. 101. 
Bracton lib. 2. cap. 1 8. 


(u) vide 14 H. 3. Dower 
189.9 H. 3. Dower 190. 
3 H. 3. DowWer 195. 

F. N. B. 1 5 o. 40 E. 3. 43. 


(w)Magna Carta cap. 7. 
See the ſecond part of 
the Inſtitutes cap. 7. 
Fleta lib. 5. cap. 23. 
Britton cap. 103. 
Bract. lib. z. cap. 40. 
Regiſt. 175. 

vide Dyer 6 E. 6. 76. b. & 
161. a. F. N. B. 161. 

1 Mar. Br. 101. 


Nota, ſureſt way. 


(x)45 E.. 2 6. 48 E. 3. 2 6. 
22 Aſſ. 87. 39 E. 3. 12. 
37 Hl. 6. 38. 39 H. 6. 2 5. 

1 H. 5. 8. Brev. 199. 

20 E. 3. 30.2 1 E. 4. 3. 
vide lib. 1. Shelleys caſe. 
40 E. 3.22. 


(a)3 E. 2. Ent. 7 5. 40 E. 2. 
22. 45 E. 3. 5, 6. 

(b)1 Mar. go. Dyer 91. 

1 E. z. Power 146. 

28 H. 6. 2. Dyer 9 El. 2 63. 
26 Aſſ. 41.31 E. 3. Scir. 
1a. 99.33 H. 6. 2. 
Vernons caſe, Ii. 4. f. 1. 

s E. 4.22. 


(c)7 H. 6. 34.10 E. 2. | 
Dower 169.10 E.3.28 


Glanvil, lib.6.cap.r. It was taken that a man could not have endowed his wife ad oſtium Kccle- 
ſiz, of moꝛe than a third part, but of leſs he might. But at this day (r) the Law is taken ag 
Littleton here holdeth. In Alignment of Dower (s) where the husband was ſole ſeiſed, can= 
not be made of the third oꝛ fourrh part in common, dut ought to be in ſeveraltp. 


q Et la overtment (t) declare le quantitie & certaiutie del terre. 
Here be two things that the Law doth delight in, viz. Firſt, to have this and the like openly 
and ſolemnly done. Secondly to have certainty, which is the mother of Quiet and Repoſe. 
And this woꝛd | moity] aboveſaid is to be intended of the-half in certainty, and not of the 
moity in common, which clearly(u)Jappeareth in that here Littleton ſaith, the quantity and cer= 
tainty of the land, 


¶ En ceo caſe la feme poet entrer en le dit quantitie del terre, 
Ind afterwards Section 43. he ſaith, Nota, que en touts caſes lou le certaintie appeirt queux terres 
ou tenements feme avera pur ſa dower, la fem poet entrer apres la mort ſon Baron. It was inſtituted 
in favour and relief of wives, that a man after marriage might aſſign to his wife certainty ot 
Dower to the end that a widow ſhould not be dꝛiven to a long and chargable ſuit wherein de⸗ 
lay might be uſed, and in the mean time her life ſpent, together with her mony alſo, Foz al⸗ 
beit the / W) L aw hath p:ovided,Quod yidua poſt mortem mariti ſui non det aliquid pro dote ſua 8: 
maneat in capitali meſuagio mariti ſui per quadraginta dies poſt obitum mariti ſui, infra quos dies aſ- 
ſignetur ei dos ſua, niſi prius ei aſſigvata fuerit, 8c. & habeat rationabile eſtoverium ſuum interim in 
Communi, yet becauſe there was no penalty oz puniſhment inflicted, the Tenant of the Land 
may dꝛive her to ſue foꝛ her Dower. Ind this continuance of the widow in the capital Meſſu⸗ 
age, is in Law called a Quarentine, Quarentina, foz that it is by the ſpace of foꝛty days, as is 
atoꝛeſuid. Ind ik the heir oz other tenant of the land put her out, che may have her wit, De 
quarentina habenda. If the wife marry within the koꝛty days ſhe loſeth her Quarentine,foz her 
habitation in the houſe is perſonal to her, and only given to her in Judgment of Law during 
her widowhod, albeit the wozds of the Law be general. And therefoze to the end that mi⸗ 
dows might habe certainty of Eſtate, and that they might enter and not be dꝛiben to ſuit, the 
Law hath pꝛovided Dower ad oſtium Eccleſiæ, and as it ſhall appear hereafter, Dower ex aſſenſu 
patris. Ind laſtly, by making of a joynture of which ( being no Dower but made in ſatisfaction 
of Dower either befoze oz after marriage)it is neceſſary that ſomething ſhould be ſaid hereafter 
in his apt place, foz that this now falleth out to be the ſureſt way, 


¶ Entonts cafes quant le certeintie appiert Sc. la feme poet entrer 


apres le mort del baron. This is to be intended where the certainty appeareth upon 
an aſſignment of Dower ad oſtium Ecclefiz, oz ex aſſenſu patris. Foz if a woman bꝛing a wait 
of Dower of ſix pound Rent charge, and ſhe hath Judgment to recover the third part, albeit 
it be certain that ſhe ſhall have fo:ty ſhillings, yet ſhe cannot (x)diſtrein foz 40 ſhillings - be= 
koze the Sheriff do deliver the ſame unto her: Foz whereſoever the wzit demands land, 
Bent, oz other things in certain, the Demandant after Judgment may enter oꝛ diſtrain befoze 
any ſeiſin delivered to him by the Sheriff upon a wzit of Habere facias ſeiſinam. But in 
Dower where the wꝛit demandeth nothing in certain, there the Demandant akter the Judg⸗ 
ment cannot enter o2 diſtrein until Execution ſued, by which execution the Sheriff is by the 
Kings wit to deliver the third part in certainty to the Demandant. Ind ſo it is when the 
wife of one Tenant in common demand a third part of a tnotty, yet after Judgment ſhe can= 
not enter until the Sheriff deliver to her the third part, albeit the delivery of the Sheriff 
hall reduce it ts nd moze certainty then it was. 


¶ Sauns auter Aſfignement de nulluy. Foꝛ as concerning Dower at the com⸗ 
mon Law , there muſt be aſſignment either by the Sheriff, (as hath been ſaid) by the Kings 
wait, oz elſe by the heir oꝛ other Tenant of the land by conſent and agreement between them. 
To a perfect aſſignment of Dower eight things are to be obſerved : (a) Firſt, regularly the 
Iſſignment mult be certain, ag our Tuthoꝛ here ſaith. 

Secondly, It (b) muſt be either of ſome part of the land whereof ſhe is dowable, oz of a 
Kent oꝛ ſome other p2ofit iſſuing out of the ſame, either befoze judgment oz after, which Rent 
may be aſſigned to her by parol. But an aſſignment of other land whereof ſhe is not dowable, 
oꝛ of a Rent iſſuing out of the ſame, is no bar of the Dower. , 

Thirdly, The Alligment mult be abſolute, and not conditional, oz ſubject to any limita⸗ 
tion. 

Fourthly, It muſk be made by him that is Tenant of the land; but herein certain diverſt⸗ 


tics are to be obſerved. 


It two oz moze be Joyntenants of lands, (c) the one of them may aſſign Dower to = 
| | wife, 


Lib. I. 


Of Dower. 


Sect. 40. 


wife ok a third part in certainty, and this ſhall bind his companions, becauſe they were com⸗ 
pellable to do the ſame by Law. But ifone of them aſſign a rent out of the Land to the wife, 
this ſhall not bind his companion, becauſe he was not compellable by the Law thereunto. Jf 
the husband make ſeveral'Feoffments of ſeveral parcels, and dieth,and the one Feoffee aſſign 
Dower to the wife of parcel of land in ſatisfaction of all the Dower which ſhe ought to have 
in the land of the other feoffeeg, the other feoffees ſhall take no benefit of this aſſignment, be⸗ 
cauſe they are ſtrangers thereanto,and cannot plead the ſame. But in that caſe if the hus band 
die th ſeiſed of other lands in fee ſtnzple, and the ſame deſcend to his heir, and the heir endow⸗ 
eth the wife of certain sf thoſe lands in full ſatisfaction of all the Dower that ſhe ought to 
Have ag well in the lands of the feoffees ag in his own lands, this aſſignment is god, andthe 
feveral fe offeeg ſhall take advantage of ir. Ind therefoze if the wife bing a wzit of Dower 
againſt any of them, they may vouch the heir, and he may plead the aſſignment which he him⸗ 
ſelf hath made in ſafety of Himlelf, leſt they ſhould recover in value againſt him, (d)ſo as there (d): 3 E. 3 tit. Judg. 2443 
is a puvity in this reſpect between the heir and the fcoffees, and by this means the ſame map 3E-3-69.:7 E. 3. 5 S. b. 

be pleaded by the heir that made it. And ſo it is adjudged in our books, which is a notable 


calc foꝛ many purpoſes. 


* 


Fikthly, It aſſignment be made (e) by any diſleiſoꝛ, abatoz, intruder, oz any wrong doer, of 
lands oꝛ tenements it they came to that eſtate by colluſion and covin between the widow and 
them, albeit the widow hath juſt cauſe of action, and the aſſignment be indifferently made after 44 E. 3.46. 27 Afl. 24. 
judgment by the Sheriff of an equal third part, yet ſhall the Diſſeiſee, ec. avoid it, foz covin 11 8.4.50. 15.4.4. 
in this caſe ſhall ſuffocate the right that appertained to her, and ſo the wzongful manner ſhall 19 5 12. l. tit. s 3.1 7. 
avoid the matter that is lawful. | 


Sixthly, In aſſignment by (f) a diſſeiſoz,abatozintruder,#c. if there be no 


35 


3 E. . tĩt. Dower 76. 
2 E. 3. Vouch. 96. See the 


ſecond part of the Iu- 
ſtit. W. 1. cap. 49. 
(e)z 5 Aſl. p. 1.44 Aſſ. 29. 


covin, is god, () 1 Aſſ. p. 20.21 E. 3. 


unleſs it be pꝛejudicial to the diſſeiſee, #c. Is if the hus band (g) infeoffeth the younger fon 12. 
with warranty, the eldeſt ſon diſſeiſe the youngeſt ſon, and endow the widow , in this caſe, E. 3. 
the younger ſon ſhall avoid this aſſignment, foꝛ otherwiſe he ſhall loſe his warranty: but a E. a. tit. Dower Stath. 
diſſeiſoꝛ, abatoꝛ intrudoꝛ, ac. cannot aſſign a rent out of the land to her foz her Dower, to bind 


the diſſeiſer, ec. 


Seventhly, No aſſignment can 


be made, but by ſuch as habe a fre hold (as hath been ſaid )oꝛ 


ag4inſt whom a wit of Dower doth lie, and therekoꝛe (h) an aſſignment by a gardian in ſocage 
is void, but a gardian in chivalry may aſſign Dower, as ſhall be ſaid hereafter, becauſe a wait 
of Dower lieth againſt him, and not againſt a gardian in ſocage. ; 

Eightly, And befoze the gardian in chivalry enter, the heir within age(1)may aſſign dower, 
fo: the gardian may waive the wardſhip.And ſo bziefly vou have heard, ot what, by whom, and 
to whom the aſſignment muſt be made, But there needeth neither livery of ſeiſin, noꝛ wziting, 


to any aſſignment of Dower, becauſe it is due of common right, 


C | \DOwment ex 
I PFaſſenſy Patris 
eſt, lou le pier eſt ſei⸗ 
ſie de Tenements en 
fie, & ſon fits d heire 
apparent, quant il eff 
eſpouſe , endowe fa 
feme al .huys. del 
Monaſterie ou del 
Elgliſe, de parcel de 
Terres ou Tene⸗ 


ments ſon pier de aſ- 
ſent ſon pier, c aſſign 
la quantitie & les 
parcels, En ceo caſe 
apzes le mo2t- le fits, 


Jett. 40. 


Owment by, aſ- 

ſent of the father 
is, where the father is 
ſeiſed of tenements in 
fee, and his ſon and 
heir apparent when 
he is married, endow- 
eth his wife at the 
Monaſtery or Church 
door, of parcel of his 
fathers lands or tene- 
ments with the aſſent 


of his father, & aſſigns. 


the quantity and par- 
cels. In this caſe af- 
ter the death of the 


JT Ou pier eff 
1 fei, de Tene- 


ments in fee. Cenant foꝛ 
life of a Carve of land, the 
reverſton to the father in fee, 
the ſon and heir apparent of 
the father endoweth his wife 
of this carve,by the aſſent of 


(g)2 E.3-tit.Dowet 77. 


(h)zz E. 1. Dower 1511 
29 Aſſ. 68. 14 E. 3. 
Dower 69. 

(i)7 R. z. admeſurement 


4. F. N. B. 148.f. 


Brit. ca. 109. Fleta lib. 5. 
ca. 22,2 3 Bract. lib. 5. 30 
6 E. 3.34. F. N. B. 150, 


the father, the Tenant fo: 


life dieth, the hugband dieth, 
the reverſion wag a Tene= 
ment in the father, and yet 
this is no god endowment 
ex aſſenſu Patris, becauſe the 
father at the time of the aſ= 
ſent had but a reverſſon expe= 
ctant upon a freehold, whereof 
he could not habe endowed 
his own wife,s albeit the te= 
nant fo: life died, living the 
husband yet, quod initio non 
valet, tractu remporis non con- 

valeſcet 


Lib. I. 


(k)3 H. 3. Dower 193. 


Dower F. N. B. 15 0 l. 
29 E. z. Dower 134. 
(UF. N. B. 15 0. c. Flet. I. 5. 
cap. 22. Bract. Iib. 4. 305. 


fol.: 2. 


(m)z H. 3. Dower 199. 


154. 


Cap. V. 


valeſcet. Ind koꝛ the moſt part 
Dower ad oſtium Eccleſiæ, and 
ex aſſenlu patris, enſue the na⸗ 
ture of a Dower at the com⸗ 
mon Law, And foꝛ theſe the 
wife may Have a wait of 
Dower, albeit they be cer= 
tain, as fo: the third part at 
the Common law. : 
¶ Et ſon fits & heir 
apparent. It muff be 
ſuch a fon and heir appa⸗ 
tent, as muſt continue an heir 
apparent, and theretoꝛe the 
youngeſt ſon and heir appa⸗ 
rent, cannot endow his wife 
ex aſſenſu patris, of lands 


Of Dower. 


la feme entra en 
meſme le parcel 
ſauns auter aſſigne- 
ment de nulluy. Mes 
il ad eſte dit en ceſt 
caſe, que il covient a 
la feme daver un kalt 
de le pier pꝛovant 
fon aſſent d conſent 
de cel endowment. 
M.44 E.3.tol.45. 


Sec.40. 


ſon, the wife ſhall en- 
ter into the ſame par- 
cel without the aſſign- 
ment of any. But it 
hath been ſaid in this 
caſe, That it behoveth 
the wife to have a 
deed of the father to 
prove his aſſent and 
conſent to this endow - 
ment. M. 44 E. z. 


Fo. 45. 


whereof the father is ſeiſed in fee of the nature of Borough Zug iſn, becauſe the father may habe 
another ſon, and then the husband is not heir apparent: and it is in reſpect of the conſtant 
and perpetual appearance, that the ſon and heir apparent may endow his wife of his fathers 
land. Ind lo it is of lands in Gavel kind: (k) and this is the reaſon that Dower ex aſſenſu 
9 H.z.Dow.192.11 . 3. fratris, oz conſanguinei, ig not god, foz that albeit he is heir apparent at that time, yet foz the 
common poſſibility that he may have iſſue, and every iſſue that the b:other oz coſin ſhould have, 
afterwards, ſhall exclude him, he is no ſuch heir apparent as the Law intendeth. (I) But an 
endownent cx aſſenſu matris, is as god ag cx aſſenſu patris, betauſe there is an apparence of a 
Ambr.Gorges eaſe lib.6. conſtant and perpetual heir. Ind ſome have ſaid, that if the father after his aſſent be attainted 
of treaſon oꝛ felony;that the wife in that caſe loſeth her Dower, becauſe her hugband doth not 


heir. | 
q Quant il eft eſpouſe,endow ſa feme. (m) In this caſe, albeit the Freehold and 
6E. 3. 34. ö E. a. Poe Inheritance is in the father, pet in reſpect (as hath been ſaid) of the conſtant and perpetual 
apparence of the heir, the heir apparent doth endow, and the father doth but aſſent. And there⸗ 
foe where the father did endow the wife of his ſon and heir apparent, that endowment was 
Holden void, becauſe the husband in that caſe muſt endow, and the father aſſent. 


2 H.z.Dower 199. Ind it is holden in 2 Hl. z. Dower 199. That if the heir apparent be within age, yet the endow= 
ment ex aſſenſu patris is god. Note, Littleton in the caſe of Dower ad oſtium Ecclefiz,doth put 
the hus band of full age, but here of the Dower cx aſſenſu patris, he ſpeaketh generally, 

(n)s H.3.Dower 199; q Et aſſigne le quantitie & les parcels. So as both in Dower ad (n) oſtium 

F. N. B. 150. m. Eccleſiæ, & ex aſſenſu patris, the certainty mult be expꝛeſſed. And therefoꝛe where books ſpeak of 
a moity, it is intended (as hath been ſaid) of an half in certain. 

$ E.2.Dower 153. Apres la mort le fits ſa feme entera. In this caſe after the death of the 


dus dand the wife ſhall enter, oz habe a wait of Dower albeit the father be alive. 
q Que il cov' al feme daver un fait prov ſont aſſent a cel endowment. 


Un It ait. 3 Dod ſactum, this woꝛd [Deed] in the underſtanding of the common Law 


(o)Bra.1i.:.f0.33,%&c. ii an Inſtrumeut wiitren in parchment oꝛ paper,(o)whereunto ten things are neceſſarily in⸗ 
& l. 5.£0.3 96.Brit.fol.34. (6dent : Viz Firſt, wating.Secondly,in parchment oz paper. Thirdly, a perſon able to contract. 
65.66.101.Fler 1.3.c.14. Fourthly, by a ſufficient name. Fifthly,a perſon able to be contracted with. Sixthly, by a ſuf- 
& lib. . ca. a2. & li. gc. 3. cient name. Seventhly,a thing to be contracted foz, Eighthly, apt wozds required by Law, 
41525, Ninthly, Sealing. And tenthly, Delivery. Z Ded cannot be wzitten upon wod, leather, 
cloth, oz the like, but only upon parchment oz paper, fo: the wꝛiting on them can be leaſt vitia⸗ 
ted, altered, oz coxrupted. 
Ma Deed(p) be alledgedin Count oz Plea, zegularly it muſt be ſhewed to the Court, to the 
14 E.2. Ley 79. 4 E. a ghd the Court map judge whether there be apt wozds to make it a god contract accoꝛding to 
—_— od mn , the rule of Kaw, whereof moꝛe ſhall be ſaid in the chapter of Conditions. But if non cſi factum 
27,07:0:35-2 hee be pleaded, berauſe thereby the ſealing,delivery,oz other matter of fact is denied it ſhall be tried 
dy the Countxy. Ot Deeds ſome be indentend, and ſome be Deeds poli. Of indented, ſome be 
bipartitr,lome tripartite ſome quadzipartite, ac. whereof moꝛe ſhall be ſaidin the Chapter ot 
(@)Brit.fo.101. Bract. l. z. Conditions. Vifo of Derds, ſome be inrolled, and ſome (q) be not inrolled; if it be inrolled 
tol. 3 3. Fleta lib.z, ca.14. accoding to the Dtature of 27 H.8. cap. 10. it mult be inrolled in parchment fo: the ſtrength 
and continuance thereof, any not in paper, and ſo it was reſolved in Parliament by the Judg- 
e 


(p)4 E.2.Fines 116. 


Lib.]. Of Dower, Sed. 41. 36 


es in Anno 23 Eliz, Now for the reſt of the parts of a Deed, you ſhall read thereof plenti⸗ 
fully in our Books,and in my Kepozts; which by this ſhozt inſtruction you ſhall eaſfly under⸗ 


and. 

q T8 f ait de 17 eoffement. It is p2operly called Charta feoffmamenti, and pet if ſuch 
a Ded be denied, the plea is non eſt factum. So as of Deeds ſome concern the realty, as here 
a ded of feofftnent ; ſome the perlanalty, as a deed of gift of gods, Obligations, Bills. ac. 
And fame mixt, whereof moze ſhall be ſaid in the Chapter of Releaſcs. | 

Ia man deliver a wziting ſeated to the party to whom it is made, as an eſcrow to be his 4 
Deed upon certain conditions, ac. this is an abſolute delivery of the Deed, being made to the 
party himſelf, fo: the delivery is ſufficient without ſpeaking of any wozds (otherwiſe a man 
that is mute could not deliver a Deed) and tradition is only requiſite, and then when the 
woꝛds are contrary to the At which is the delivery the wozds are of noneeffect, non quod di- 35 ap. rr: 
dum eſt, ſed quod factum eſt inſpicitur. Ind hereof though there hath been (e) variety of api⸗ Tr-29 H.8. Dyer 95. 
niong, yet is the Law now ſerled agreeable to judgments in foꝛmer times, and ſo was it re⸗ (Tr. 43 Eli z. inter 
ſolved by the whole Court ol Common-pleag. But it may be delivered to a ſtranger, as an Haukesby & Lacher in 
iſcrow, c. becauſe the bare act of delivery to him without woꝛds woꝛketh nothing. And this — a 8 
is the aucient diverſity (5) in our Boks, the recoꝛd whereof J have ſeen agreeable with the — os ” 
reaſon of our old books. And as a Deed may be delivered to the party without wozds, ſo may (+): 3 — 9.8.8. 

a Ded be delivered by wozds without any act of delivery, as if the wziting ſealed lieth upon 4 E. 3-18. 13 H.4 8. 
the table, and the feoffoz oꝛ obligoꝛ ſaith to the feoifes 02 oblige, Go and take up the ſaid wzi= 

ting, it is ſufficient foꝛ vou; oz it will ſerve the turn, oꝛ take it ag my ded, oꝛ the like woꝛds, it 

is a fufficient delivery, | | 

Df Deeds and their diſtinctions you ſhall read excellent matter in antiquity. (t) Cartarum, (t) Bract. lib. 2.fol.2 z.b. 
alia regia, alia privatorum, & regiarum, alia privata, alia communis, & alia univerſitatis. Privatarum, Fleta lib. 3. cap. 14. 
alia de puro feoffamento & ſimplici, alia de feoffamento conditionali five conventionali, alia de re- 
cognitione pura, vel conditionali, alia de quiere clamantia, alia de confirmatione, &c. Verba inten- 
tioni non è contra debent inſervire. 

Carra non eſt(y )nifi veſtimentum donationls. Carta non eſt niſi veſtimentum orationis. Nemo te- (u)Flera lib. 6. ca. 28. 
netur armare ad verſarium ſuum contra ſe. Scriptum eſt inſtrumentum ad inſtruendum quod mens Bracton lib. a. fo. 34. 
vult. Carta eſt legatus mentis. (w) Beniguæ ſunt faciendz interptetationes eartarum propter ſimpli- (ORract. lib. 2. f. 9, 88: 
citatem laicorum ut res magis valeat quam pereat. Nihil ram(x):onveniens eſt naturali #quitati quam unn 
voluntatem Domini yolentis rem ſuam in alium trans ferre ratam habere. 


Re, verbis, ſcripto, conſenſu, traditione | pl. com in Throęmor- 
Junctura veſtes ſumere patta ſolent. tons caſe, fo. 161. b. 


Verba cartarum fortius accipiuntur contra proferentem. Generale dictum generaliter eſt intelligen- 
dum: Verba debent intelligi ſecundum ſubjectam materiam. Carta de non ente non valet. 

Note, the father may ca) make a Deed to the wife of his ſon and ſp is the Law holden, foꝛ (a) E.2.Dower 126. 
that the fathers land by his aſſent is charged with a future freehold whereunto a Ped is re⸗ E.. Power 154. | 
guiſite, but to a Dower Ad oftium Eccleſiæ no Ded is requiſite. Ind here it ig not well done © 33+ 40 E.3.45. 
(of him that made the addition to our Authoz)to vouch 44 E.3.tfo.45. becauſe the Zuthoꝛ him⸗ 
ſelf vouched it not, foz if he (b) meant to Have vouched authozities, he would have (Þ):: H. 3. Dower 18 6. 
vauched moꝛe than one in this caſe, and thoſe that (c) he vouched he would have cited truly, 11 H.3-Dower. 
but this caſe is miſtaken both in the year and in the leaf, foz where it is cited in 44 E. 3. it is * 2 
in 40 E. 3. and where he ſaich it is 0.48. it is fo. 43. I Fr anno 

An allignment af Dower (d) either ad oſtium Eccleſiæ, oz ex aſſenſu parris,may be made of moze Magna — "= 
than a third part. But the ancient law was that no greater aſſignment could be made in thoſe 47 H.3. Dower 174. 
caſes but af a third part, but leſs he might, as appeareth in Glaavill. (d)F.N.B.1 50.p. 


Glanyil lib 6. ca. 1. 2,3. 
Sed. 41. 


C[T*'T> apes la Nd if after the J F eft conclude 

mo2t le baron death of her huſ- a claimer aſ- 
el cuter & agree a al⸗ band ſhe entreth, and can auter dower per 
cun tiel dower de les agree to any ſuch Ja common ley. wherein 
dits dawers ad oſtium dower of the ſaid dow- a diverſity is to be obſerved 
Eccleſiz, &c. donque ers at the Church door Fenz, — _— 
and 


1461 


Vernons caſe lib.4.fo.1. 
1 Mariz, Dyer 91. 

31 K.3.Scire fac. 99. 

20 E:4.3+ 


27 H.$.cap.19. 

(a)12 E.2.Dower 158. 
27 H. 8. cap. lo. verſus 
ſinem. 


Leake and Randals caſe, 
lib. 4 fo. 4. 


vid. vernons caſe ubi 
ſupra, fo. 2. b. 


Dyer 19 Eliz. 358. 


Brit. ca p. 12 2,103. 


Cap. V. 


and a joynture oꝛ eſtate made 
to the wife in ſatisfaction of 
her Dower, foz one of thoſe 
Dowers being aſſented unto 
is a bar of the dower at the 
Common Law; but a zoyn= 


ture was no bar of her 
Power at the Common law, 
Foz: a right oz title that one 
Hath to a freehold cannot be 
barred by acceptance of col⸗ 
lateral ſatis faction. But a 
woman cannot have a double 
Dower, viz.ad oſtium Eccleſiæ, 
dec. and at the Common law, 
fo: the wife of one husband 
can have but one dower. But 
fince Littleton wꝛote, by the 


Of Dower. 


el eſt conclude de 
claimer aſcun auter 
dower per le common 
ley daſcuns terres ou 
tenements queux fu- 
cront a (a dit baron. 
Mes ft el voit, el 
poit refuſer tiel dow⸗ 
er ad oſtium Eccleſiæ, 
&c. & Dong el poet 
eſtre endow ſolonque 
K cours del common 
ey. 


Sec 41. 
&c. then ſhe is conclu- 
ded to claim any other 
dower by the Com- 
mon Law of any the 
Lands or Tenements 
which were her huſ. 
bands. But if ſhe will 
ſhe may refuſe ſuch 
dower at the Church 
door, &c. and then ſhe 
may be endowed af- 
ter the courſe of the 
Common Law. 


Statute of 27 H.8.if a joyn= 

ture be made to (a) the wife, accoꝛding to the purview of that ſtatute it is a bar of her dower, 
ſo as the woman ſhall not have both joynture anddower; and to the making of a perfect joyn⸗ 
ture within that ſtatute Ix things are to be obſerven. Firſt,her joynture by the firſt limitation 
is to take effect foz her life in poſſeſſion oz pꝛoſit pꝛeſently after the deceaſe of her husband. Se- 
condly, that it be foz the term of her own life, oz greater eſtate. Thirdly,tt muſt be made to her 
ſelf, and to no other foz her. Fourthly, it muſt be made in ſattsfaction of her whole dower, and 
not of part of her Dower. J ifthly, it muſt either be expꝛeſſed oz averred to be in ſatisfaction 
of her dower. And ſixthly, it may be made either befoze oz after marriage. 

Concerning the firlt, if a man make a Feoffment in fee of Lands oz Tenements either be⸗ 
fo:e 02 after marriage to the uſeof the husband foꝛ life, and after to the uſe of A. foz life, and 
then to the uſe of the wife foz life in ſatisfaction of her dower, this is no joyntu:e within the 
ſtatute, becauſe by the firſt limitation it was not to take effect in poſſeſſion oz pꝛoſit preſently 
after the death of her husband. And albeit in that caſe A. ſhould die living the hus band, and 
after the death of the husband the wife entreth, yet this is no bar of Her dower, but ſhe ſhall 
Have her dower alſo, becauſe it is not within the ſaid ſtatute, (as it hath been ſaid) by the 
Common Law it was no bar of her dower. Secondly, Jt muſt be either in fe tail, oz fo; 
term of her own life, foz an eſtate foz life oz lives of one oꝛ many other, oz to her foz an hun⸗ 
dꝛed 02 a thouſand years, ac. if ſhe live ſo long, oꝛ without ſuch limitation is no bar of her 
dower, albeit they be expꝛelly made in ſatisfaction of her dower, Cauſa qua ſupra. Thirdly, It 
an eſtate be made to others in fee ſimple, oz fot her life upon truſt, ſs as the eſtate remain in 
them, albeit it be foz her benefit, and by her aſſent, and by expzeſs woꝛds to be in full ſatigfaction 
of her dower, pet is this no bar of her dower. The fourth is lo plain that it needeth not any 
example. Fifthly,a deviſe by Will cannot be averred in ſatisfaction of her dower, unleſs it be 
ſo expꝛeſſed in the will. Sixthly, It the joynture be made befoze marriage, the wife cannot 
waive it and claim her dower at the Common Law,but if it be made after marriage, the may 
waive the ſame, and claim her dower. J have touched theſe points the moꝛe ſummarily becauſe 
they are reſolved at large with the reaſons thereof in Vernons caſe ubi ſupra. Do as to compꝛe⸗ 
hend all in few wo:ds, a joyntu e (which in common underſtanding extendeth as well to a 
fole eftate as to a joynt eſtate with her husband) is a competent livelyhod of Freehold fo: the 

wife of lands oz tenements, c. to take effect pꝛeſently in poſſeſſion oz p2ofit after deceaſe of the 
hug band fo: the life of the wife at the leaſt, if ſhe her ſelf be not the cauſe of determination oz 
fozfeiture of it. Which ſee moze at large in Vernons caſe ubi ſupra. It ajoynture be made to a 
wife of lands befo:e the Coverture, and after the husband and wife alien by fine thoſe lands 
ſo conveyed fo: her joynture, ſhe ſhall not be endowed of any of the other lands of her husband. 
But if the joynture had been made after marriage, notwithſtanding the alienation by the huſ= 
band and wife thereof by fine, vet ſeeing her eſtate was oziginally waivable, and the time of 
her election came not till after the deceaſe of her hug band, ſhe may claim her dower in the reſi⸗ 
due of her lands. But in the other caſe, the joynture of the wife made befoze marriage was not 
waivable at all, now as the dower ad oſtium Eccleſiæ, and ex aſſenſu patris, is better foz the wife, 
becauſe in reſpect of the certainty ſhe may enter,then the dower at the Common law, where ſhe 
is dꝛiven to her real action, and therefoze Britton callethDower ad oſtium Eccleſiæ, and ex aſſenſu 
patris, eſtabliſhment of Dower by the husband and aſſignment of Dower after his deceaſe (fo: 
nothing that is uncertain is eſtabliſhed: )ſo a joynture(that hath the foꝛce of a bar of Dower by 
the ſaid act of 27H.8 )ig,as hath been ſaid, moze ſure and ſafe fo; the wife then either — 
a 


a 


Lib J. 


Of Dower. 


ad oftium Eccleſiz,oz ex aſſenſu patris, foz beſides it is as certain as thoſe others, and ſhe may 


enter into it, after the death of her husband and not be d:iven to her action. She ſhall not be Bract.3 1 r lib. 4. 
barred of her joynture albeit her husband commit treaſon oz felony, as ſhe ſhall be both of her Britton ca. 15. 


Tower ad oſtium Eccleſiæ, and ex aſſenſu patris by the Common Law, But now at this day by 


the ſtatutes of 1 E.6.cap.2, and 5 E. . cap. ii. a wife ſhall not loſe any title of Dawer which 1 E.6.ca.s. 5 E. s. ca. 11: 


to her was accrued, by the attainder of her husband by. any manner of murder oꝛ other felony 


whatſoever. But (a) if the husband be attainted of High treaſon oz petit treaſon the halt (2) Stanford 195. b. 
(5) Vid. iu the chapter of 


be (h) barred of Her Dower at this day, ſo long as that attainder ſtandeth in foꝛce. 


C Conclude, cometh of the (c) verb concludo, which is derived of 
determine, to finiſh ,to ſhut up, to eſtoppe oꝛ bar a man, to plead oz claim any other thing, Vid. per Walt. 
Vid.Set.693.695.667; 


Eſtoppel. 


9 E's nota que nul 
feme ſerra en- 


dow ex aſſenſu patris 
en le fozme avantdit, 
mes lou fa baron eſt 
fits Theire apparant 
a ſon pier. Quære de 
ceux deur caſes de 
dowment ad oſtium 
Eccleſiæ, &c. ſi la 
feme al temps del 
mozt ſa baron, ne 
paſle lage de ix ans, 
ſi el avera dower ou 
non. 


C ES nota que en 
| touts caſes lou 
le certainty appiert 
queur kres ou tene- 
ments feme avet pur 
ſa dower, la le feme 
poit entrer aps la 
mo2t ſa baron, ſans 
allignement de nul- 
luyp, Mes lou le cer- 


taintie ne appiert, ſi⸗ 
come deſtre endow 
de la tierce part da⸗ 
ver en ſeveraltie, ou 
del moitie ſolonque 
le cuſtome de tener 


at the 


Sect. 42. 


Nd note that no 

wife ſhall be en- 
dow d ex aſſenſu patris 
in form aforeſaid, but 
where her husband is 
ſon and heir apparent 
to his father. 2 
of theſe two caſes of 
dowment ad oſtium ec- 
cleſiæ, Gc. if the wife 
time of the 
death of her husband 
be not paſt the age of 
9 years whether ſhe 
ſhall have dower or no. 


Se, 43. 


Nd note that in all 

caſes, where the 
certainty appeareth 
what Lands or Tene- 
ments the wife ſhall 
have for her Dower, 
there the wife may 
enter after the death 
of her husband with- 
out aſſignment of any. 
But where the cer- 
tainty appears not, as 
to be endowed of the 


3. part, to have in ſeve- 


ralty, or the moity ac- 
cording to the cuſtom 


8 


tain as in caſe ol Dower ad 


N feme ſerra 
endowed, Sc. 


Ok this ſufficient hath been 
ſaid befoze. 


T Quære de ceux 
deux cauſes de dows- 
ment ad oſtium Eccle- 


fie, Se. And it ſeemeth 
that theſe dowers being made 
by aſſent, ac. that the ſame 
are good albeit the wife be 
within the age of nine years, 
foz Conſenſus tollit errorenm. 
But without queſtion a joyn⸗ 
ture made to he: under oꝛ a= 
bove the age of Nine years, 
is good. 


CL nota que en 
touts caſes, Sc. 
In all caſes where the de⸗ 
mand of the Dower is cer⸗ 


oftium Eccleſiæ, oz ex aſſenſu 
patris , there the wife after 
the death of the husband 
map enter, But where the 
demand itz uncertain, as in 
wiits of Dower at the com⸗ 
mon Law, there albeit the 
thing it ſelf be certain, yet 
ſhall ſhe not take it without 
aſſignment. Vs if a woman 
b:ing a Wzit of Dower of 
thꝛee ſhillings rent, albeit ſhe 
ought to be endowed of one 
ſhilling, vet cannot ſhe after 
judgment diſtrein foz twelve 
pence befoze aſſignment, be= 
cauſe the demand was un= 

certain 


con and claudo to (c) Pl. Com. 2 76. b. 


40 E. 3.22.4345 EZ f: 
20 E. 3. barre 132. 
$ E. 2. Entry 75 


Lib. J. 


Cap. V. 
certain. Ind ſo it is it two 
tenants in common be, 
and the wife of one of 
them bing a wait of 
Dower to be endowed of 
a third part of a moity, & 
have judgment to recover, 
pet cannot ſhe enter with= 
out aſſignment; albeit the 
aſſignment cannot giver 
her any certainty, becauſe 
her husbands fate was 
incertain. See moze of 
this befoze Section 39. 


Of Dower. 
en ſeucraltie, en tielz 
caſes il covient que 
ſa dower ſoit a lup 
aſſigne aps le mozt 
del Baron, pur t que 
non conſtat devant 
allignemet quel part 
des terres ou tene- 
ments el avera pur 
ſa Dower, 


Sed. 44. 


Sede44,4 7. 
to hold in ſeveraltie. In 
ſuch caſes it behoveth that 
her Dower be aſſigned un- 
to her after. the death of 
her Husband, becauſe it 
doth not appear be fore aſ- 
ſignment what part of 
the lands or tenements 
ſhe ſhall have for her 
Dower. 


Df this ſufficient hath bern ſaid befoze, and that in this caſe the wife cannot 
enter without aſſignment. 


C —— deux joyn⸗ Bar. if there be two jointenants 


tenants de certain terre 
en fee, & lun allen ceo que a luy 
affiert a un auter en fee , que 
pꝛent feme & puis devie ; en ceo 
cas la feme pur ſa dower avera 
le tierce part de la moitie que ſa 
baron ad purchaſe, a tener en 
common (come ſa part amoun⸗ 
tera) oueſqueł heire ſa baron, c 
oveſque lauter jointenaut que 
ne aliena pas, pur ceo que en titel 
cas ſà dower ne poit eſtre aſſigne 
per metes & bounds, 


C He reaſon of this di⸗ 
derfity is fo: that the 
1 Jointenant which 
ſurvideth, claimeth the land by 
the feoffment, and by ſurvivo:= 
chip, which is above the Title 
of Dower, and map plead the fe= 
ollment made to himſelf with= 
out naming of his compagnion 
that died, as (hall be ſaid here⸗ 
after in his pꝛoper place, but te⸗ 
nants in common have leveral 
rre⸗ holds and Inheritances, 
and their moities ſhall deſcend 
to their ſeberal heirs, and there= 


of certain land in fee, and the 
one alieneth that which belongeth 
to him to another in fee, who taketh 
a wife, and after dieth. In this caſe 
the wife for her dower ſhall have 
the third part of the moitie which 
her husband purchaſed, to hold in 
common (as her part amounteth) 
with the heir of her husband, and 
with the other joyntenant, which 
did not alien. For that in this caſe 
her dower cannot be aſſigned by 


metes and Bounds. 


Seck. 45. 


F 1 | 
— * wives {ſhall be in⸗ vantdit. 


CT T cf aſcavoir, Nd it is to be un- 
L. ã la feme ne ſe⸗ derſtood that the 
rt my endow de ter⸗ wife ſhall not be en- 
res ou tenements q dowed of lands or te- 
ſa baron tient joint- nements which her 
ment oveſque un au⸗ husband holdeth joint. 
ter al temps de ſon ly with another at the 
mozant: mes lou il time of his death: but 
tient en common au⸗ where he holdeth in 
terment eft, come en common, otherwife it 
le cafe pꝛochein a- is, as in the caſe next 


above ſaid. 


Sec. 46. 


Lib J. 


CF eſt aſcavoir que 

ſi tenant en le taile 
envowa ſa feme ad oſtium 
Eccleſiæ, come eſt avant- 
dit ceo ſervera pur petit 
ou rien al feme, pur ceo 
gue ap2es la mo2t fa ba- 
ron, liſſue en le taile puit 
entrer ſur le poſſeſſion la 
feme 2: Et iſlint puit celup 
en le reverl. ſine ſoit iſſue 
en le taile en vie, cc. 


C ASE hoe ſeiſi en 

/"\ fee {imple eſteant 
deins age endowa fa 
feme al huiz del monate- 
rie ou degliſe, c devie, d 
fa feme enter, en ceo cas 
? heire le baron lup putt 
ouſt:r. Mes arfferment 
eſt (che il ſemble) lou la 
pier eſt ſeiſie en fee, & le 
fits deins age endow ſa 
feme ex aſſenſu patris, le 
pier don eſteant de 
plein age. 


C Uri il y ad un 

auter endow⸗ 
ment que eſt appel 
dowment de la pluts 
beale. Et ceo eſt come 
en tiel caſe, que home 
ſeiſie de xl. acres de 
terre, & il tient vint 


E 
14 


Of Dower. 


is in caſe where a man 
is ſeiſed of forty acres 
of land, and he hold- 
eth twenty acres of 


Sect. 56. 


Nd it is to be under- 
ſtood, that if tenant in 


Seck. 46, 47, 48. 


38 


He Rea⸗ 
cT ſon of 
this 19, 


tail endoweth his wife at foz that tenant in 


the Church door, as is a- 
foreſaid, this ſhall little or gf 


tail is reſtrained 
by the ſaid Ratute 
13 E. 1. de do- 


nothing at all avail the visconditionalibu-. 


nd ſo did our 


: 2 
wife, for that, that aſter the Author take the 
deceaſe of her husband, the law in his tearn- 


iſſue in tail may enter upon 
her poſſeſſion, & ſo may he 


ed reading. Here 
our Futhozs rea⸗ 
ſon is a fine, and vide Sec. 194. 


in the reverſion, if there be there ſuch an en⸗ 


no iſſue in tail then aliye. 


Sed. 47. 


Lſo if a man ſeiſed in 
fee ſimple being 
within age — his 
wife at the Monaſtery or 
Church door, and dieth, 
and his wife enter, in this 
caſe the heir of the hus- 
band may out her. But o- 
therwiſe it is, (as it ſeem- 
eth) where the father is 
ſeiſed in fee, and the ſon 
within age endoweth his 
wife ex aſſenſu patrs, the 
father being then of ful 


age. bi | 
Sed. 48. 


Lſo there is ano- 
ther dower which 
called dowment de 
plas heale. And this 


q 


dowment is not 
to be made be= 


cauſe it is to no end. 
C Þe Reaſon of 
this diverſity 


is foz that in 
the firſt caſe the hus= 
band within age is ſei⸗ 
ſed, a therekoꝛe he being 
within age cannot by a Vide 9 H. 3. tit. dower 
voluntary act bind him- 
ſelf: otherwiſe it is 
where he doth an ac 
whereunto he is com⸗ 
pellable by law, but in 
the later caſe the father 
which giveth the aſſent, 
is ſeiſed ot᷑ the freehold 
and inheritance, & the 
ſon therein hath no⸗ 
thing, and therefoꝛe his 
heir ſhall not avoid it 
in reſpect of his infan= 
cy. 


T le Keignior 
de que le terre 


eft tenus en Chival- 
rie enter en les vint a- 
cres tenus de luy. o 
he ig not poſſeſſed as a gar= 
dein againſt whom a Wit of 
dower lyeth, until he doth en⸗ 
ter: of the wardſhip of the bo⸗ 


dy he is poſſeſſed befoze ſeiſure 


N 2 


becauſe 


vid. le ſtatut de bigamis 
cap. 3. 


(a) 44 E. 3. 13.4 H 6.11. 
Stanf. pier. i 3.6 E. 3. 15. 
16 E. 3. breve 657. 
Temps E. 1. breve 863. 
11 E. 3. breve 473. 

45 E. 3.5. 17 E. 3.70. 

1 H. 7. 17.4. H. 7. I. 

4 H. 7. aid le Roy 33. 
38 E. 3.13. 

9 H. 6. 6. b. 39 E, 3.8. 

$ E. z. Power 169. 

$ E. z. breve $09. 

22 E. 4. Dower 16. 


2 E. 2. 1 f. & 31. 
38 E. 3.37. 
47 E. 3. 9. b. 


Cap. V. 


cauſe it is tranſitoꝛy, but he 
is not polleſſed of the land un⸗ 
til he enter becaule it is per⸗ 
manent. And therekoze ik he 
doth not enter, the heir with= 
in age may aſſign Dower as 
hath been ſaid, and as it ap⸗ 
peareth afterwards. 

C Hen tiel caje el 
port breve de dower 
envers le Gardein en 


Chivalrie. zibeit (a) 
the Gardein in Chivalrie 02 
the Gꝛantee of the Ring of a 
wardſhip hath dut a chattle 
during the minozity of the 
heir, c the woman ſhall reco⸗ 
ver a freghold in a wzit of 
Dower, pet after the Gardein 
as is akozeſaid, Hath entred 
into the tand, that wꝛit lyeth 
againſt him, not againſt the 
heir who is tenant of the 
freehold, becauſe the {aw 
hath truſted the Gardein to 
plead fo the heir within age, 
and that is in his cuſtody, & 
aiſo foz his own particular 
intereſt, and by this diverſity 
all the Books be reconciled. 
So likewiſe if the gardein 
Dir, the wife ſhall have a watt 
of Dower again his execu⸗ 
toʒs, and if there be two Ex⸗ 
ecutoꝛs, and one of them alone 
take the pzofits , the wit of 
dower ſhall be maintain d a= 
gainſt him only. It a man be 
poſſeſſed of the wardfhip of 
certain land, either joyntty 
with his wife, pet the wꝛit of 
Dower lyeth againſt the hug= 
band only. Gai dein in ſocage 
ſhall not endow her ſelf de la 
pluis beale without judgment 
as ſhall be ſaid hereaftet. 

¶ Le Garden en chi- 
valrie poit pleader. 
The authozity of Littleton is 
direct that the Gardein map 
plead this plea. But hereof 
ariſeth tmo queſtions. Firſt, 
whether if the heir be vou⸗ 
ched by the tenant in the 
wꝛit of dower in the gard of 
the Gardein, whether he co= 
ming in as Uouchre may 
plead that plea. The ſecond 
is whether if the Gardein in 


ſocage have not ſufficient, as 


Of Dower. 
acres de les dits rl. 
acres de terre dun Þ 
ſervice de chivalrte, 
tles auters vint a- 
cres de terre dun au⸗ 
ter en ſocage, t pꝛet 
keme, c oũt iſſue fits, 
qt mozuſt, ſon fits e⸗ 
ſteant deins lage de 
xiiii. ans, c le Seig⸗ 
nia:r de que la terre 
eſt tenus en chival⸗ 
rie, entre en les rr. 
acres tenus de lup, 
F eur ad come gar⸗ 


dein en Chivalrie 


durãt le nonage len⸗ 
fant, ⁊ la mere de lf- 
kant enter en le rem⸗ 
nant. & ceo occupie 
come gardein en ſo⸗ 


cage: ſi en tiel caſe le 


keme pozt bzieke de 
dower cnus te gar⸗ 
dein enchtvalrte, de⸗ 
ſtre endow de les te⸗ 
nements tenus per 
ſervtce de chtvalrte E 
le Court le Roy, ou 
en auter Court, le 
gardein en chivalrie 
puit plede en tiel caſe 
tout ceſt matter c 
monſtre coment la 
teme eſt gardein en 
locage, coment de⸗ 
vant eſt dit, d pꝛie q̃ 
ſerra adjudge per la 
Court que le feme 
luy meſme endowera 
de le pluis beale de 
les tenements que el 
ad come gardein en 
ſocage ſolonque le 
val' de le tierce part 


Sect. 48. 


the faid forty acres, of 
one by Knights Ser- 
vice, and tue other 
twenty acres of ano- 
ther in Socage, and ta- 
keth wife, and hath iſ- 
ſue a ſon, and dyeth, 
his ſon being with— 
in the age of fourteen 
years, and the Lord 
of whom the Land is 
holden by Knights 
Service entreth into 
the twenty acres hol- 
den of him, and hol- 
deth them as Gardein 
in Chivalrie , during 
the nonage of the in- 


fant, and the mother 
of the Infant entreth 


into the reſidue, and 
occupleth it as Gar- 
dein in Socage. If in 
this caſe the Wife 
bringeth a Writ of 
dower againſt the gar- 
dein in Chivalrie to be 
endowed of the tene- 
ments holden by 
Knights ſervice, in the 
Kings Courr, or other 
Court, the Gardein in 
Chivalrie may plead 
in ſuch caſe all this 


matter, and ſhew how 


the wife is Gardein in 
Socage, as aforeſaid, 
and pray that it may 
be adjudged by the 
Court, that the wife 
may endow her ſelf 
de le pluis beale,1.c.of 
the moſt fair, of the 
tenements which ſhe 
hath as gardein in So- 


que 


Lib J. 


que el claime daver 
de les tenements te⸗ 
nus en chivalrie per 
ſa brief de Dower. 
Et ſi la feme ceo ne 
puit dedire, dong le 
Judgemet ſerra fait, 
que le gardeine en 
chivalrie tiendꝛa les 
terres tenus de luy 
durant le nonage 
lenkant, quit de la 
leme, dc. 


Of Dower. 


cage, after the value of 
the third part which 
ſhe claims by her writ 
of dower, to have the 
tenements holden by 
Knights Service. And 
if the wife cannot 
gainſay this, then the 
judgement ſhall be gi- 
ven, that the gardein 
in Chivalry ſhall hold 
the lands holden of 
him during the noage 
of the Intant, quite 
from the woman, &c. 


Sect. 48. 


if the Land holden by ſervice 
of Chivalry be thirty acres, 
and the lands holden in ſo⸗ 
cage but five #cres whether 
He ſhall be indowed by par⸗ 
cels, viz. to recover five Acres 
againſt the Gardein in Chi⸗ 
valry, and to retain five A= 
cres. Ind as to the firſt the 
Gardein ſhall aſwel plead it, 

when he comes in ag Uou⸗ 

chee, as when he is enant, 
And as tothe ſecond ſome ſay 
that the Demandant in the 
wꝛit of Dower mult have A 
ſets in her hands to the value 
of her Dower, ſo as the ſhall 
not be partly indowed againſt 
the Gardein, and partly re= 


- tainin her own hands. Ind 


they ſay, that the Judgment 
ſhould be in part, that is, as 


to the land in ſocage in ſeveralty, and as to the land in Chivalry to recover the third part, 
and compare it to the caie in 8 E. 4. 3. that damages ſhall not be recovered, partly againſt the 
Defendant in an appeal, and partly again@ the Jbettozs, but entirely either againſt the 
one oꝛ the other. And Littleroa here putteth this caſe that the Gardein in ſocage hath Alſets 
in value, and ſeeing it is a Dower againſt common Right, oz againſt the Gardein accozding 


to common Right. 


the may in this very eaſe retain fox part, and recover againſt the Gardein foz part. it. d 

Gardein in Chivalry (b) ſhall plead in bar of her Dower, Detainment, oꝛ Elotgning of Judi. 26. 
the Body of the ward, becauſe his marriage doth appertain unto him: Ind if the heir come 
in (e) as Wouchee, he ſhall plead the ſame Plea, But he ſhall not plead Detainment of 


the Charters, (d) becauſe the Charters concerning the Inheritance of the Deir, belong not (p) 
The Gardein in Chivalry (e) map aſl! 


to the Ga dein. 


Dower of the Lands and Ce⸗ 


39 


s E. 3.60. 2 E. 3.31 
Lib. intrat. Dower fo!. 
22 f. a. 

18 E. 3. 4. b. 


14 H. . 2 6. Keble. 


But (a) pet by the Book in 25 E. 3. 52. b. and others it appeareth that (a) 25 E. 3.5 2. b. 4 E. 2. 


tit. diſſeiſin. 10. Regiſt. 


Lib. Tutrat. 2 2. 16 E. 2. 
breve 637. 

20 E. 3. Jaugment 175. 
E 3.57. 8 K. 2 71. 
(5917 E.3.58. 


nements he hath in Mard, 02 if he aſſign a Rent out of thoſe Lands in allowance of her (4) 10 E.3.5-.5 El. Or. 


Dower, it is good. 


chali have a Wait of Admeſurement by the Common Law. And ſo (f) if the Heir within 
age aſſign befoze the Gardcin enter, to the Wife too much in the Dower, the Garvein ſhall 
have a Wit of Admeſurement, by the ſtatute of Weſt. 2. cap.7. And if the heir within age, 
befoze the Gardein enter into the land, aſſign too much in Dower, he himſelk ſhall have a 
wꝛit of Admeſurement at full age; And ſome have ſaid, that in that caſe he may Have it with= 7 E.2.cic. Admeſ. 13. 
in age. (g) But if the heir (befoze the Gardein enter) endowithe Wife of moꝛe than ſhe ought, F. N. B. 149. 
and the Gardein aſſign over his Eſtate, his Aſſignee ſhall, have no Wztit of Admeſurement, 
becauſe it was a thing in Iction. Aiſo the heir ſhall have an (h) Admeſurement, foz the Aſ⸗ 
fgnument in the life of his Anceſtoz, by the Common Law, (i) and a Wzit of Admeſurement 
lyeth upon an Jilignment in Chancery. | 
@ Donques le judgment ſenra fait que le gardein en Chivalrie tien- Aimeſs.F.N.8.r94. 


s 25 E. S. 5 1. 
dra les Terres tenus de luy durant le nonage lenfam , quite de la 


feme, Gc. 


L Judgement. Judicium quaſi juris dictum, the very voice of Law and Right, and there⸗ 
fo:e,Judicium ſemper pro veritate accipitur The ancient woꝛds of Judgment are very ſignificant, 
Confideratum eſt, c. becauſe that Judgmrnt is ever given by the Court upon due conũderation 
had of the KRecozd befoze them: And in every Judgment there ought to be thzee Perſons, Actor, 


Reus, and)udex. 


Ok Judginents ſome be final, and ſome not final, whereof you ſhall read 


moꝛe hereafter. Ind now to return to our à uthoꝛ, it is material that theſe woꝛds (& cætera) | 
be explained at large, viz. Et quod prædicta A. (the Demandant) capiat de terris hzred* prædi- 22 E-4-Dow-16.16 E. 3. 
ci in cuſtodia ſva exiſten' ad valentiam præd' 3. Partis cum pertinen renend* nomine dotis ſuæ 


pro prædict' 3. parte ſuperius per eam petit”. 


Now ſome are of opinion, That upon this 


Judgment the Demandant may not in any ſoꝛt endow her ſeif of the land, becauſe ſhe can⸗ 


not do an act to her ſelf, but ſhe hail recoups the third part of the 


and be endowed againſt the heir at his ful age. Wut obſerve what Littleron ſaith in the wm 
vet 
to 


Section: But befoze you come to that, obſerve what pꝛiviledge the Common Law gi 


Pꝛolits upon her account, 


It the Gardein in Thivalry aſſign too much foz her Dower the Heir 235. 


(e) 3 E.z3.Dower 75. 

8 Ed. z. Dower 155. 
W. z. cap. 7. 

(t) Bract. l. 4. 3 14. Reg. 
origin. 171. Flet. l. 5. c. z 2. 


(g) 7 Rx. Admeſ. 4. 

F. N. B. 148. i. e. 

(h) 7 R. z. ub. ſu. F. N. B. 
149. a. 

(i) 7 R. 2. ub. ſup. 1 2 H. 6. 


Waſt. 100.43 E. 3. 6 


Lib. I. 


25 E. 3. Dow. 69. 
16 E. 3. tit. Waſt. 1 oo. 


Bract. li.5. 32 9. F. N. B. 7. S. 


Cap. V. 


T nota que ap2es tiel judg-- 

ment done, la feme putt pzen- 
der ſes UGicines, q en lour pꝛe⸗ 
ſenẽ endower luy melme ꝑ metes 
& Bonds, de la pluis beale part 
de les tenem̃ts que el ad ce gar⸗ 
dein en Socage, daũ @ tener a 
luy pur terme de ſa vie, cc tiel 
Dower eſt appel Dower de la 


pluis beale. 


And the Judgment, viz, Tenend' noi e dotis, pꝛobꝛth, 
life, fo: every Dower is toz term of life. 


F T Ons le 7udge- 
ment eſt fait, 


, Foz without ſuch a 
Judgment, as appeareth be= 
fore, Gardein in Hocage can⸗ 
not endow her ſelf, as like⸗ 
wiſe hath been ſaid befoze« 

¶ Ou en auter court, 
That is by W:it of Bight of 
Power in the Court of the 
heir, if he habe any, oz of the 
— of whom the land is hol⸗ 


9 Et ceo eſt pur ſal. 


Of Dower. 


Sect. 49. 


beale, 


Sect. 50. 


C ES nota, q̃ tiel 

Dowment, ne 
puit eſte, mes lou le 
judgment eſt fait en le 
Court le Roy, ou en 
auter Court, ac. et ceo 
eſt pur ſalvation del 
eſtate del Gardeine 
in Chivalrie durant 
le nonage le En⸗ 
kant. 


Sret. 49, 50, 51. 


to the land holden by Knights ſervice, viz. that it ſhall not be diſmembzed, but the whole dower 
taken of the lands holden in Socage, and the reaſon is,foz that Knights ſervice is fo2 the de⸗ 
fence of the Realm, which is pro bono publico, and therefoze to be favoured, 


Nd note, That after ſuch aJudg- 
Am given, the wife may take 
her Neighbours, and in their 
ſence endow her ſelf by Metes and 
Bonds, of the faireſt part of the Te- 
nements which ſne hath as Gardein 
in Socage, to have and to hold to 
her for term of her life: and this 
Dower is called Dower de la pluis 


Pre- 


that ſhe may have it foz term of her 


Nd note, that ſuch 
A dowment cannot 
be but where judge- 
ment is given in the 
Kings Court, or in ſome 
other Court, &c. and 
this is for the preſer- 
vation of the eſtate of 
the gardein in Chival - 
rie, during the nonage 
of the Infant. 


vation del eſtate del gardein en Chivalrie, durant le nonage de lenfant. 
Fo: the heir (befoze the entrie of the Gardein) cannot plead the ſame Plea, that the Deman⸗ 


dant 


ſhould endow her ſelf de la pluis beale. And the reaſon of this Dower de la pluis beale to 


be all of the Socage land, was fo: advancement of Chivalrie fo: the defence of the Realm. 


Sect. 5 1. 


This is manifeſt ot it ſelf, and therefoze needeth no explanation, 


C ET iſſint poyes veter cin⸗ 
L que manners de Dower, 
S, Dower per le common Ley, 
Dower per le cuſtome, Dower 
ad oſtium Eccleſiæ, Dower ex aſ- 
* patris, c Dower de la pluis 
Deale. 


A 


beale, 


Nd fo you may ſee five kinds 
of Dower, viz. Dower 
by the Common Law, Dower 
by the Cuſtome, Dower ad ofti- 
um Eccleſis, Dower ex aſſenſu 
Patris, and Dower de la plus 


Sed. 52. 


Lib. . 


C TT memorandũ 

Laue en cheicun 
caſe lou home pꝛent 
feme ſeiſie de tiel e⸗ 
ſtate de tenem̃ts, &c. 
iſſint que liſſue que il 
ad per ſon feme poit 
p poſſibilitie enheri⸗ 
ter meſmes les tene- 
ments de tiel eſtate 
que la feme ad come 
heire al feme, en tiel 
caſe apes le mozt la 
feme il auera meſs 
ies Tenements per 
te curteſie de Angle⸗ 
terre, d auterment 
nemp. 


Of Dower. 
Set. 52. 


Nd memorandum, 

that in every caſe 
where a man taketh a 
wife ſeiſed of ſuch an 
eltate of Tenements, 
&c. as the iſſue which 
he hath by his wite 
may by poſſibility in- 
herit the ſame Tene- 
ments of ſuch an eſtate 
as the wife hath; as 
heir to the wife; In 
this caſe after the de- 
ceaſe of the wife, he 
ſhall have the ſame te- 
nements by the curte- 
fie of England, but o- 


therwiſe not, 


Sect. 5 255 3. 


LY Emorandum, 
This wozd doth 
betoken ſome ex⸗ 

cellent point of learning, 

which our Authoꝛ hath uſed 
in other places, as appeareth 
in the margent. 

The matter hereof hath been 
partly explained in the chap⸗ 
ter of Tenant by the curteſte. 
It a man (a) taketh a wife 
ſeiſed of lands oz tenements 
in kee, and hath iſſue, & after 
the wife is attainted of felo= 
ny ſo as the iſſue cannor inhe- 
rit to her, yet he ſhall be Te⸗ 
nant by the curteſte,in reſpect 
of the iſſue which he had be= 
foze the felony, and which by 
poſſibility might then have 
inherited. Bur if the wife had 
been attainted of felony be= 
fozr the iſſue, albect he hath iſ= 
ſye afterward, he ſhail not be 
Tenant by the Currteſle, 


¶ come hezre al feme. This voth imply (b) a ſecret of Raw, fox except the wife be 
actually ſeiſed, the heir chall not (ag hath been ſaid) make himſelf heir to the wife : and this 
is the reaſon that a man ſhall not be Tenant by the curteſie of a ſeiimn in Lam. ; 


CTC aur en 
cheſcun caſe 
lou le feme pꝛent Ba⸗ 


ron ſeiſie d tiel eſtate 
des Tenements, &c. 
iſſint F fi ꝑ poſſibi⸗ 
litie il puiſſoit Hap- 


per q̃ ſi le feme avoit 


aſcun iſſue ꝑ ſa baron 
# que m̃ liſſue puiſſo⸗ 
it per poſſibilitie en- 
heriter melmes les 
Tenements de tiel 
eſtate quel baton ad, 
come heire a ł baron, 
de tiets Tenemts el 
aver fa dower, c au⸗ 
terment nemy. Car 


Sef. 53. 


Nd alſo in every 

caſe where a wo- 
man taketh a husband 
feifed of ſuch an eſtate 
in tenements, &c.fo'as 
by poſſibility it may 
happen that the wife 
may have iſſue by her 
husband, and that the 
ſame iſſue may by pol. 
ſibility. inherit the 
ſame Tenements of 
ſuch an eſtate as the 
husband hath, as heir 
to the Husband. Of 
ſuch Tenements ſhe 
ſhall have her dower, 
& otherwiſe not. For 


|| 19 que ſt per poſ- 
ſihilitie 2l puit 


Happer que le feme a- 


wort aſcun iſſue per ſon 
Baron. Albeit the wife be 
a hundꝛed years old, oz that 
the husband at his death 
was but four 02 ſeven years 
old, ſo ag ſhe had no poſſibili⸗ 


ty to have iſſue by him, yet 


ſeeing the Raw ſaith, That if 
the wife be above the age of 
nine years at the death of her 
husband, ſhe ſhall be endow= 
ed, and the women in ancient 
times have had childzen at 


that Age, whereunto no wo= 


man doth now attain , the 
Kaw cannot judge that im= 
poſſible, which by nature was 
poſſible, And in my time, a 
woman above thaceſcoze years 


old Hath had a child, and ideo 


non 


40 


Sect. 234,301 233 


(4) 21 E. 3. 9.11 Hf. 7. 3 M. 7: 
17. Stamf. 195. 27 E. 3.77. 
36 E. 3. Pet. i o. 2 b. Aſſ. p. 2. 
13 H. 4.8. 


(b) Lib. 8. fo. 34. in 
Paines Cale, 


12 H.4.2.7 H. 6. 17.227 


Lib. . 


5 E. 3. Voucher 249. 
8 E. 3. Aſſ. 293. 
4 H. 6. 24. F. N. B. 149. 


in fee ſimple. 


Cap. V. 


non de finĩ tur in jure. And foꝛ 
the hus bands being cf ſuch 
tender years, he hath habi- 
tum, though he hath not po- 
tentiam at that time, and 
therefoze his wite ſhall be 
endowed. 

¶ Et gue meſme 


Iſſue purſſoit per poſ- 
febilitie anheriter 


meſmes les tenements, 


Se A man ſeiſed of land 
in general tail, taketh wife, 
and after iS attainted of Fe⸗ 
lony,befote the ſaid ſtat. i E. 5. 
the iſſue ſhould have inherit⸗ 
ed, and pet the wife ſhould 
not have been endowed: Foz 
the ſtatute of W. 2 ca.1. relie⸗ 
veth the iſſue in tail, but not 
the wife in that caſe. But at 
this day, if the hugband be 
attainted of Felony, the wife 
ſhall be endowed, and yet the 
iſſue ſhall not inherit the 
lands which the father had 
It the wife 
elope from her husband, &c, 
ſhe ſhall be barred of her Do⸗ 
wer, as hath been ſaid, and 
yet the Iſſue ſhall inherit. 


Of Dower, 


ſi tenem̃ts ſont dons 
a un 6674 a {cs Hre3 
que il engendza de 
coꝛps fa feme.en tiel 
caſe la feme nad ries 
enles tenements, c 
le Baron ad Eſtate 


fozſque come Donee 
en ſpectal taile; un⸗ 


coe ſi le Baron devy 
ſans iſſue, meſme la 
keme ſerra endow de 
meſm̃s les tenem̃ts, 
pur ceo que liſſue que 
el p poſlibilitie puil⸗ 
ſoit auer per meſme V 
Baron puiſſoit enhe- 
riter melmes les te⸗ 
nements. Mes ſi la 
feme deviaſt, vivant 
ſa Baron, d puis E 
Baron pꝛiſt auter fe- 
me q moꝛuſt, ſa (econ 
feme ne ſerra my en⸗ 
dow en ceſt caſe, cau- 
ſa qua ſupra. 


Sec. 5 4- 


Sedt. 5 4. 


if tenements be given to 
a man, and to the heirs 
which he ſhall beget of 
the body of his wite, 'in 
this cafe the wife hath 
nothing in the tene- 
ments, and the husband 
hath an eſtate but as do- 
nee in ſpecial tail; yer if 
the husband die without 
iſſue, the ſame wife ſhall 
be endowed of the ſame 
tenements, becaule the 
iſſue which ſhe by poſſi- 
bility might have had 
by the ſame husband, 
might have inherited 
the ſame tenements. But 
if the wife dieth, living 
her husband, and after 


the husband tak:s an- 


other wife and dicth, his 
ſecond wife ſhall not be 
endowed in this caſe 
for the reaſon afore- 


{aid. 


C you may eaſtly perceive by the context that this ſhaft came never out of Lictletons Qui⸗ 
ver of choice Arrows; and therefoze I will leave it Only fo: Students ſabe J will refer 
them to 5 E.3.Voucher 249.8 E. 3. Aſſ. 393 4 H. 5. 24. F. N. B. 149. 


C NI Ota ſi un home ſoit ſeiſie 

de certain terres c paiſt 
un keme, & puis aliena meſme la 
terre ove garrantie, & puis le fe- 
offo2,4 le feoffee deviont, q le feme 
de le feoffo2 poꝛt un action de do⸗ 
wer envers le iſſue le feoffee, 6 il 
vouch k heir le feoffo2, c pendant 
le voucher c nient termine, la 
feme le feoffee pozt ſon action de 
Dower envers le heire le feoffce, 
c demaunda la tierce part de 0 


Ote if a man be ſeiſed of cer- 

tain lands, and taketh wife, 
and after alieneth the ſame land 
with warranty, and after the Feoff- 
for and Feoffce die, and the wite 
of the Feoffor bring 
Dower againſt the Iſſue of the Fe- 
offee, and he vouch the heir of 
the Feoffor, and hanging the vou- 
cher and undetermined, the wife 
of the Feoffee brings her action of 
Dower againſt the heir of the 


an action of 


Feofice 


Lib. l. 


de que ſa Baron fuit ſeiſie, 
4 ne voile demaunder le 
tierce part del eur deux 
parts de que ſa Baron fuit 
ſeiſie, futt adjudge, que el 
navera Judgement tanq; 
lauter plie fuit determine. 


CTT nota, que 
Vaviſour dit, 
Que ſi un home ſoit 
ſeiſie de terre c fait 
Felonp, d puis alten, 
& puts eſt attaint, la 
feme avera bone actt- 
on de Dower envers 
le feoffee : Mes ſi ſoit 
eſchete al Roy, ou al 
Seignioz, el navera 
brief de Dower, Et 
ſie vide diverſitatem, 
& quere inde legem. 


Of Dower. 


See. 3 5. 
A Nd note, Vaviſor 


ſaith, that if a man 
be ſeiſed of land and 
cõmitteth felony, and 
after alieneth, and af- 
ter is attaint, the wife 
ſhall have a good acti- 


on of Dower againſt five 


the feoffee: but if it be 
eſcheated to the King, 
or to the Lord, ſhe 
ſhall not have a Writ 
of Dower. And ſo ſee 
the difference, and in- 
quire what the Law is 
herein. 


Seck. 5 5. 


Feoffee, and demand the third part of 
that whereof her husband was ſeiſed, 
and will not demand the third part of 
theſe two parts of which her husband 
was ſeiſed. It was adjudged ; that ſhe 
ſhould have no Judgment until ſuch time 
as the other Plea were determined. 


9 T His is alſo of the 
new addition, & 

- exploſacſ hæc o- 

pinio, fox it is clear in law 
that the wife at the common 
law ſhould not have been en= 
dowed againſt the feoffee. Foz 
to deter and retain men from 
committing of Treaſon 02 
Felony,the law hath inflicted 
puni 
that is attainted of Treaſon 
02 Felony. 1. He ſhall loſe 
his life,and that by an infa= 
mous death of hanging be= 
tween heaven and the earth, 
as unwoꝛthy in reſpect of his 


offence of either. 2. His wife Britton 01.1 


that is a part of him ſeit, (Et 
erunt anime duz in carne una) 
thall loſe her Dower. 3. Vis 
blood is cozrupted , and his 
childzen cannot be heirs to 


him, and if he be noble oz gentle befoze, he and all his poſterity are by this attainder made ig=, 


noble. 4. He ſhall fozfeit all his lands and tenements : And 5. all his gods and chattels,and 
all this is included by the law in the Judgment, Quod ſuſpendatur per collum. But this is not 


intended of all Felonies, but of felony by ſtealing of gods above the value of xii.pence, and 
not of petit larceny under the value. So as the woman ſhall loſe her Dower as well againſt 
the J eoffee as againſt the Loꝛd by eſcheat. And ſo it was cool i the wꝛit of dower b:ought 


by Mary Gates late wife of John Gates, who after the covertuni 


infeoffed Wiſeman in fee, and ,, 


after committed high Treaſon,and was thereof attainted,thfit the wife ſhould not be indowed ko 


Felony. Ind it is to be underſtood, that the wife ſhall not only loſe her reaſonable Dower at 


the common lam foz the felony of her husband, but alſo her Dower ad oſtium Ecclefiz, and ex 
aſſenſu patris foz Felony done after the Dower aſſigned, and Dower by cuſtom alſo, 
reaſon of all this is yielded by Lirtleron himſelf in the Chapter of warranties, Sect. 746. to the vide gect. 736. 

end that men ſhould be afraid to commit Felony. But at this day the wife of a man attainted Bricton cap. de homicide 
of Felony (as often hath been ſaid) ſhall bz endowed by fozce of the ſtatutes in that caſe pꝛo⸗ 


vided, 


And it appearethby Britton, Que fem de homicide ne teigne nul dower de tenants que Jour fuir 
aſſigne per Jour Barons, ſo as the wife of a Felon attainted by the common Law was diſabled 


And the 


to recover Dower ad oſtium Eccleſiæ, and ex aſſenſu patris, ag well as her reaſonable Dower 
| 1 the Common Law gave her, See in Bratton many bars of Dower as the taw was then 


* 


L 


Chap, 


Vide Britton. ca.r09.1.x2 
BraQon title evidens,l. 4. 


nts upon him $tauf.pl.cor.1 94,195. 


Vide dect. 746. 


o. in com. banco. 


againlt the Feoffee, and in that caſe it was reſolbed, that ſo it was at the common law in caſe of 8 E. 3 20. 12 1.4.30. 


racton lib. 4. fol. 3 1 f. 


fol. 15. 

Braden lib. . fol. 308. 
& Fleta ubi ſupra. 

& Britton ubi ſupra. 


Lib.l; Cap. 6. 


Of Tenant for life. 


Sect. 56. 


Chap. Br. Sect. 56. 


« T pur terme 
de vie dun 
auter home. 


Now it is to be underſtood, 
that if the leſſee in that caſe 
dieth living Ceſty que vie, 
(that is. he foz whoſe life the 
leaſe was made / he that firſt 
entreth ſhall hold the land 
during. that other mans life, 
and he that ſo entreth is 
within Little tons wozds, viz. 
tenant pur auter vie, and ſhall 
be (a) puniſhed foz waſt as Te- 
nant pur auter vie, and ſubject 
27 H. 6. Recognizance. to the payment of the Bent 
Statham pl. ultimo. reſerved, and is in law called 
38 H 6. 2 7. Fracton lib. 2. anoccupant occupans ) becauſe 
fol.. Brit. fol. 34. 5s. his title is by the firſt occu⸗ 

pation. Ind ſo if tenant foz 

His own life grant over his 

eſtate to another, i the gran= 

tee dieth there ſhall be an oc- 

cupant. In like manner it is 
(b) 27 Afrp.3 1. & ot an eſtate created by Law; 
Pl. com. tol. 2 3. b. in fo: if;tenant by the curteſie oz 
Colthorſt caſe,tit.Barre Tenant in dower grant over 


203, 


Fract.lib.2.ca.s.& ca.9. 
ol. 26. Fleta lib.3.ca.1 2. 
Rritron fol. 8s 3. 
Bracton lib. 4 fol. 170. 
Vide Sect.38 1. 


(a) vide le Dean de Wor- 
ceſt. ca ſe, lib. 6. fo. 37. 
27 Aſſ. p. 31.39 E. 3. T. 


Tenant a terme de vie. 


C Enant pur 
terme de vie 
eſt, lou home 


leſſa terres ou tene- 
ments a un auter pur 
terme de vie le leſſee, 
ou pur terme de vie 
dun auter home, en 
tiel cale le Leſſee eſt 
Tenant a terme de 
vie, Mes per com- 
mon parlance celuy 
que tient pur terme de 
ſa vie demelne, eſt 
appet Tenant pur 
terme de (a vie. & 
ceſtuy que tient pur 
terme dauter vie, eſt 
appel Tenant pur kme 
dauter vie. 


Enant for term 
olf life is, where 
a man letteth 


lands or tenements to 
another for term of 
the life of the Leſſee, 
or for term of the liſe 
of another man. In 
this caſe the Leſſee is 
Tenant for term of 
life. But by common 
ſpeech he which hold 
eth for term of his 
own life, is called Te- 
nant for term of his 
life, & he which hold- 
eth for term of ano- 
thers life, is called Te- 
nant for term of ano- 
ther mans life. 


his oz her eſtate, and the G2antee dieth, therr ſhall be an occupant. Wut againſt the Ring there 


call be no occupant, becauſe nullum tempus occurrit Regi. Indtherefoze no man ſhall gain the 
Rings land by pꝛiozity of entry. There can be no occupant of any thing that lieth in grant, 


(c)Littleton 167. 

11 H. 4. 42. 17 E 348. 

29 E. 3.25. 7 H. 4.46. 

3. H. 4. 15. Dyer 8 Eliz. 

253. | 
aſſign his eſtate to divers m 


(d) Bract. lib. 4. fo. 2 2 2. ote, that (d) to every C 


hath already an eſtate foꝛ anot 


and that cannot paſs without Deed,becauſe every occupant mult claim by a que eſtate, and aver 

the life of Ce' que vie. It were(c)gwd to pꝛebent the incertainty of the eſtateof the occupant 

to add theſe woꝛdg, [ To have and to hold to him and his heirs during the life of Ce' que vie) 

and this ſhall pꝛevent the occupant, and yet the Leſſee may aſlign it to whom he will, oz if he 

mans life without theſe wozds, then it were gad fox him to 
their heirs during the life of Ce* que vie. 

fo: life, the law as incident tohis eſtate without pꝛobiſion of 


221, 222. & vid. fo. 136, the party giveth him th:& kind of eſtovers, (that ig)Housbote,tvhich is twofold, viz eftoverium 


127. 
Fleta lib. 3. ca. 19, 2 5, 26, 
27.8 E. 3.5 4,55. 21 E. 3. 


ædificandi S ardendi. Ploughbote, that is eſtoverlum arandi. And laſlly Haybote, and that is 
eſtoverium claudendi, and theſe eſtovers muſt be reaſonable, eſtoveria rationabili a Ind theſe the 


41. 48 E. 2.3 1.7 E. 4. 28. leſſee may take upon the land demiſed without any aſſignment, unleſs he be reſtrained by ſpecial 


21 H. 6.46. 10 E. 4. 2. 


covenant, foꝛ modus & conventio vincunt legem. Bote in the Saxon tongue, and eſtovers in the 


F. N. B. 180. lib. a. 5 6.5. Itench in this caſe are all of one ſigniſication, that is, to have compenſution oz ſatis action fox 


in Luttrels caſe. 


nant fo? lite may have, Tenant fo: years ſhall have. 


ide Sect. 381. 


theſe purpoſes, Eſtovers cometh of the French woꝛd eſtover. And the ſame eſtovers that Te⸗ 


Vou have perceived, that our Butho; divides Tenant foꝛ life into two bzanches,viz.into te⸗ 


nant foꝛ term of his own life, and into Tenant foz term of another mans life : to this may 


be added a third,v1z. into an eſtate bot 


mans life. 


Roſſes caſes. lib. 5.fol.1 3. 


h foz term of his own life, and foz the term of another 


As if a leaſe be made to A to have to him foꝛ term of his own life, and the lives of B. and 
C. for the leſſee in this caſe hath but one free hold, which hath this limitation. 


During his 


own lite, and during the lives of two others. And herein is a diverſtty to be obſet ved be⸗ 
tween ſeveral eſtates in ſeveral degrees, and one eftate with ſeveral limitations. Foz in the 
firſt, an eſtate ſoꝛ a mans own life is higher than foꝛ another mans life, but in the ſecond it is 
not, I's if A. be tenant foꝛ life, the remainder oꝛ reverſton to B.foz life, A. may ſurrender to B. 


fo 


Lib. I. Of Tenant for life. Sec. 56. 42 


fo: the Eſtate of B. fo; term of his own life is higher than an Eſtate foz another mans life: 24 f. 3. 32, & 61. 30 Af. 
Ind rherefcze if tenant foꝛ lite infeoff him in the remainder foz life, this is a ſurrender, and P. 46. 19 E. 3. Sur. 8. 
no foꝛfeiture. And albeit an Eſtate fo2 term of a mans own life be but one freehold, yet may 
ſeveral free holds in certain cales de derived out of the ſame,whereof our boks are very plen⸗ 
tiful, and wherewith you may diſpozt your ſelves foꝛ a time. As if tenant fo2 life maketh a 
leaſe by Deed,oz without De2dzto him in the remainder, oz reverſton, in tail oꝛ in fee, foz the 
term ok the life of Him in the remainder oz reverſton, and after he in the remainder taketh 
wife and dieth, his wife ſhall not be endowed, foꝛ tenant'fo: life ſhall enjoy the land again, fox 
fozfciture it cannot be, foꝛ he in the remainder was party, and ſurrender it cannot be, Foz that 
his whole Eſtate was not given. | 
The heir maketh a leaſe foz life, reſerving a Rent, againſt whom the wife recovereth her 7 1.5.4. 
dower and dieth, the Leſſce ſhall have whe land again fo: lite, and the Rent is revived. 
So it is, il Tenant fox life take husband and by Deed indented they make a leaſe to him 25 Aff p.54. 
in the Reverſton foz the life of the husband, referving a Rent, this is neither fozfeirure , noz 
abſclute ſurrender, foz the cauſe afozeſaid, and the reſervation is god. 
B.ſeiſedof lands in ke, taketh to wife Il. and infeoffg C. in fe, who takes Alice to wife: C. di⸗ E. 2. Aſſ. 393.45 E 3.13. 
eth, Alice ig endomed; B. dieth, If. recovereth Dower againſt Alice and dieth, Alice ſhall en= 
enjoy the land again during her life. 
A. and( a) B. Joyntenants, A. foꝝ life, and B. foꝛ fe, jon in a leaſe koꝛ life, A. hath a Reverſton, (2): 8.5.7. 13 H.. 15. 
and ſhall joyu in an Action of waſte. | 18 E.z.Br.835.F.N.B. 
Tenant foz (b)life,and he in the Reverſton jovn in a leaſe foz life, it is ſaid, that they ſhall 5 9+ 
joyn in an Action of waſte, and that the Leſſee foz life ſhall recover the place waſted, and he in 27 n „ep 
Brverſton damages. : 22 H.6.24. 17 E. 3.9. b. 
It a mangrant(c)an eſtate to a woman dum ſola fuit, oꝛ durante viduitate, oʒ quam diu ſe bene (c); H.6.27. 26 F.. 69 
gellerir,0z to a man and a woman during the coverture, oꝛ as long as the Gꝛante dwell in ſuch . E.: Grant 92-3 E 3. 
a houle,oz ſo long as he pay 10 l. &c: oꝛ until the Gzantos be pꝛomoted to a Benefice, oz foz ang * 
like incertain time, which time, as Bracton ſaith, is tempus indererminatum : In all theſe caſeg, Bracton lib. s. fo. 207. 
if it be ot landg oꝛ tenements,the Leſſee hath in Judgment of law an eſtate foꝛ life determi⸗ Feta lib. 3 ca. 12. 
nable, if livery be made; and ik it be of Rents, Advowſons, oz any other thing that lie in 
grant he Hath a like eſtate foz life by the delivery of the Derd, and in count oz pleading he ſhail 
alledge the leaſe, and conclude, that by foꝛce thereof he was ſeiſed generally foz term of his life. 
If a man make a leaſe of a Wannoz,that at the time of the leaſe made is wozth 20 l. per an. 
toanother until 100 1, be paid in this caſe becauſe the annual pꝛoſits of the Mannoz are incer= 
tain, he hath an efate fo: life, it libety be made determinable upon the lebying of the 100 l. But 23 Aſſ. p. z. 
if a man grant a Rent cf 201 per an. until 100 l. be paid, there he hath an eſtate foz five years, 
fo: there it is certain, and depends upon no intertainty. nd yet in ſome caſes a man ſhall have Lib.s.f.9.Mannings caſe; 
an incertain intereſt in lands oz tenements, and yet neither an eſtate foz life, foz years, oz at 3 H. 7-13-27 H. 8. f. 
will, Fs if a man by his will in wiiting, deviſe his lands ts his Execurozs foz payment of 4 313: 21 All. p.8. 
Debts, and until his debts be paid; In this caſe the Executo:s have but a chattel, and an 
incertain intereſt in the land until his debts be paid; fo2 if they ſhould habe it foz their lives, 
then by their death their eſtate ſhould ceale,and the debts unpatd, but being a chattel, it ſhall 
go to the Executozs of Executoꝛs foz the payment of his debts : And ſo note a diverſſty be= 
tiucen a deviſe and a conveyance at the common law, :in his lite time. Ind tenant by ſtatute 
Merchant, by ſtatute Staple, and by Elegir, have tncertain intereſts in lands oz tenements, 
and yet they Have chattelg, and no fre&hold. whoſe eſtates are created by divers Its of Parlia= 
ment, whereot moze ſhail be ſatd hereafter. Ind ſo have Gardians in chivalry which hold over 
{oz ſingle oꝛ double value incertain intereſts, and yet but chattels. 
It one grant lands oz tenements Reverſions, Remainders, Bents, Advowſons, Commons 
oꝛ the like, and expꝛeſs oꝛ limit no eſtate, the Leſſee oz Gꝛantee (due ceremonies requiſite by law 
being perkoꝛmed ) hath an eftate fo life. The ſame law is ok a decloration ok a Uſe. A man vid ſect. 381. 7AfNPL;. 
mup have an eſtate foz term of life determinable at wil, As if the King doth grant an Dffice 13 EI Dyer 3902. 
to one at will, and grant a Rent to him koꝛ the exerciſe of his Office foz term of his like, this 7 E423 
is determinable upon the determination of the Office. 
A.Tenant in fee ſimpiemade a leaſe af lands to B.to have and to hold to B. foz term of life, 
without mentioning foz whole life it ſhall be, it ſhall be deemed foz termof the life of the Leſſee, vide eQ.233 
foz it ſhall be taken moſt ffrongly againf the Lefſoz,and as hath been ſaid,an eſtate foꝛ a mans : _— 
own life is higher than foz the life of another. But if tenant in tail make ſuch a leaſe without 
expꝛeſſing foz whoſe life, this ſhall be taken but fox the life of the Leſſo: fo: two Reaſons. 
Firſt, when the conſtruction of any act is left to the law, the law which abhozreth injury 
and wꝛong will never ſo conſtrue it, as it ſhall wozk a wong: And in this caſe, ik by conſtru⸗ 
con it ſhould be foꝛ the life of the Leſſee, then ſhould t he ſtate tail be diſcontinued, and a new 
Reverſion guined by wꝛong: But if it be conſtrued fox the life of the tenant in tail, then no 
wzong is w2ough:, And it is a general —_ the wozds of a Deed, 02 of the 
1 parties, 


3 R. 2. Power 95.7 H. 5. 2. 
per Cur. 18 E. 3.48. 


Lib. I. 


19 H. 6. 7 H. 4. 32. 

6 E. 13. 17. E. 3.66. 

18 E. 3.60. 23 E. 3. c. 1. &c, 
11H. 4.46.38 E. 3 23,24, 


Bratt. lĩb. p. fol. 4 12 
Britton fol. 8 8. Fleta li. 3. 
ca. 3. & lib. 6. ca. 39,45. 


2 H. 5. ca. 7. which is ra- 
pealed. Doct & Stud. lib. 
2. cap. 29. 


Cap. 6. 


Of Tenant for life. 


4E. 2. Waſt 11. 17 E-3-7. parties without Deed map have a double intendment, and the one ſtandeth with Law and 


Set. 57. 


right, and the other is wzongful and againſt law, the intendment that ſtandeth with law ſhall 


be taken. 


Secondly, the law moꝛe reſpecteth a leſſer eſtate by right, than a larger eſtate by wzong, as 
if a tenant fo life in remainder diſſeiſe tenant foz life, now he hath a fee ſimple but if Tenanc 
fo: life die, now is his wꝛongful eſtate in fee by Judgment in law changed to a rightful eſtate 


fo life. 


It a man retain a ſervant generally without expꝛeſſing any time, the law ſhall conſtrue it 
to be of one year. foz that retainer is accoꝛding to law. Vide 23 E.3.cap.21,&c. To ſhut up this 
point it hath been adjudged, that where Tenant in tail made aleaſe to another foz teri of life 
generally, and after releaſed to the leſſee and his heirs, albeit between the Tenant in tail, and 
him a fee ſimple paſſed, vet after the death of the leſſee, the entry of the iſſue in tail wag lawful ; 
which could not be, if it had been a leaſe foz the life of the leſſee, foꝛ then by the releaſe it had 


been a diſcontinuance executed, 


C His and the reft that 
+ follow in this chapter 
concerning the deſcri⸗ 
ption of Feoffoz and Feoffee, 
Donoꝛz and Donee, and Leſ⸗ 
foz and Leſſee are evident. 
Et eſt aſcavoir 
7 il y ad le Feoffor, 
le beoffee, Sc. vide 
SeR.2. Where a light touch is 
given who may purchaſe, now 
ſomewhat is to be ſaid, who 
Have ability to enfeoffe, ac. 
and map be a Feoffoz, donoz, 
iefſoz, ac. Wholoever is diſ⸗ 
abled by the common law to 
take, is diſabled to infeoff, 
c. But many that have ca⸗ 
pacity to take, have no abili⸗ 
ty to infeoff, ac. Is men at⸗ 
tainted of Treaſon, Felony, 
oz of a Præmunire, Aliens 
bozn, the Rings Villains, 
Traitozs, Felons, ac. he that 
hath offended againſt the 
fatutes of Præmunire, after 
the offences committed if At⸗ 
tainders enſue, Jdeots, mad⸗ 
men, a man deaf, dumb, and 
blind from his Natibity , a 
Feme Covert, an Infant, a 
man by Dures: foꝛ the Feoff⸗ 
ments, #c. of theſe may be 
avoided, But an Heretick, 
though he be covicted of He= 
reſie, a leper removed by the 
Kings wait from the ſociety 
of men, baſtards, a man 
deaf, dumb, oz blind, fo 
that he Hath underſtanding 
and ſound memozy, albeit he 
expxels his Intention by 
Digns,Uillain of a common 


Sed. 57. 


C T eſf afcavoir 

qu il yp ad le 
Feofto2 d le Feoffee, 
Donoꝛ dc le Donte, le 
Leſſo2 d le leſſte. Le 
Feoffo2 eſt pꝛoperm̃t 
lou home enfeoffa un 
auter en aſcuns ter⸗ 
res ou tenements en 
Fee ſimple, celup que 
fiſt le feoffment eſt 
appel feoffour, $4 celuy 
a que le -feoffment 
eſt fait, eſt appel feof- 
fe. Et le donour eſt 
pꝛoperment lou un 
home done certaine 
terres ou tenements 
a un auter en le tatle, 
celup que fiſt le done 
eſt appel le donoꝛ, d 
celup a que le done eſt 
fait, eſt appel le Do- 
nie, Et le leſſoz eſt 
pꝛoperment lou un 


home leſfa a un auter 
certain terres ou te- 
nements pur terme 
de vie, ou pur terme 
des ans, ou a tener a 
volunt: celuy que fiſt 
le leas eff appel lef- 


But let us now return to Littleton. 


Nd it is to be un- 
derſtood, that 
there is Feoffor and 
Feoffee, Donor and 
Donee, Leſſor and Leſ- 
ſee. Feoffor is properly 
where a man enteoffs 
another in any Lands 
or Tenements in Fee 
ſimple, he which ma- 
keth the Feoffment is 
called the Feoffor, and 
he to whom the Feoff- 
ment is made, is called 
the Feoffee. And the 
Donor is properly 
where a man giveth 
certain lands or tene- 
ments to another in 
tail, he which maketh 
the gift, is called the 
donor, & he to whom 
the giſt is made, is cal- 
led the Donee. And 
the Leſſor is properly 
where a man letteth to 
another lands or tene- 
ments for term of life 
or for term of years. 
or to hold at will: He 
which maketh the 
Leaſe is called Leſſor, 
_ (82 


Lib. I. 


ſo2 & celuy a que le 
leas eſt fait, eſt ap- 
pel Leſſee. Et chel⸗ 
cun que ad eſtate en 
aſcun terres ou tene⸗ 
ments pur terme de 
ſa vie ou pur terme 
Dauter vie, eſt appell 
tenant de kranktene⸗ 
ment, d nul auter de 
meindꝛe eſtate poit 
aver franktenement , 
mes ceux de greinder 
eſtate ont franktene- 
ment; car ceſtup en 
fre ſimple ad frankte- 
nement & celuy en le 
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and he to whom the 
Leaſe is made, is cal- 
led Leſſee. And every 
one which hath an 
eſtate in any Land or 
Tenements for term 
of his own or another 
mans life, is called 
Tenant of freehold , 
and none other of a 
leſſer eſtate can have 
a Freehold, but they 
of a greater Eſtate 
have a Freehold ; For 
he in Fee ſimple hath 
a freehold, and Te- 
nant in tail hath a 


Sec. 5 7. 
perſon befoze entry, oꝛ the like 
may inkeotte, ac. 
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(a) All feoffments, gifts, (2)3 2 H. l. cap. 2.1 El. 
grants, and Leaſes by Bi⸗ not printed. 13 El. ea. 10. 


hops, albeit they be confirm= 
ed by the Dean and Chapter, 
by any of the Colledges oz 
Halls in either of the Uni⸗ 
verſities oꝛ elſewhere, Deans 
and Chapters maſter oz gar⸗ 
dian of any Yoſpital, Par= 
ſon, Vicar, oz any other ha⸗ 
ving Spiritual oz Eccleſia= 
ſtical living, are alſo to be a⸗ 
voided, (b) and all the ſaid 
bodies politick 02 co2porate, 
are by the Statutes of the 
Realm diſabled to make any 
conveyances to the King, oz 
to any other, as it hath been 
adjudged : which ſtatutes 
have been made ſince Littleton 
wꝛote. 


14 El. ca. 1 1. 18 El. ca. 2 0, 
a. ca. 


(b)Lib. 4. fo. 76. 120. lib. 
01.6. 14. Ii. 6. fo. 37. Ii. 11. 


fo. 6 7. Magdalen Colledg 


caſe.Vide Leſt. de W. 2. 
ca. 41. ; 


It is pꝛovided (c) by the (Magna Carta cap. 32, 


tail ad kranktenement, Fr eehold, &c. Statute of Magna Charta, Mirror cap. g. ſect. 2. 
ac. quod nullus liber homo det de Glanvillib.7.cap.r. 
cætero amplius alicui de terra Bracton lib. r. cap. 38, &c: 


ſua, quam ut de reſiduo terræ Flèta lib. 3. cap. 3. 


ſu poſſet ſufficienter fieri domino feodi ſervitium ei debitum quod pertinet ad feodum illud. Upon 5 5 

which Ad J have heard great queſtion(d) made, whether the feoffment made againſt that ſta= (4) Vide an excellent 

tute were voidable oz no; and ſome have ſaid that the Statute intended not to avoid the feoff⸗ c—_— hereof inter 

ment, but implicite to direct the tenure, viz. that the tenant ſhould not infeoff another of 7 Po yrs Rege. 

parcel to hold of the chief Loꝛd (that is of the next Loꝛd) but to hold o himſelf, and then the Nor. & ne * 

Lozd may diſtrain in every part foz his whole ſervice without any pꝛejudice unto him. But (e) Brac. lib. 1. 10 H. y. 

this opinion is againſt (e)the authozity of our boks, and againſt the ſaid ſtatute of Magna fo. 10. b. 33 E.. avowry 

Charta. Foz firſt it is agreed in 10 H.. that as well befoꝛ the ſtatutes as after, a tenant which 255. Stamf prer. fol. 29. 

held two acres might have aliened one of tht Ycres to hold of him, and notwithſtanding the 5 E. 4. 12. 

4 oꝛd might have diſtrained in which of the Acres he would foz his whole ſervices : and rea= 

fon teacheth that befoze that ſtatute a tenant could not have aliened parcel to hold of the 

chief Lozd; Foz the Seigniozy of the Lozd mas entire, foz the which the Loid might di= 

ſtrain in the whole oz in any part, and which the Tenant by his own act cannot divide to the 

pꝛejudice of the Loꝛd to bar him to diſtrain in any part foꝛ his Services, as he ſhould do, if 

he ſhould enfeoff another of parcel to hold of the chick Lo:zd, But the Tenant might have 

made a Feoffment of the whole to hold ot the chief Kozd, foz there no pꝛejudice enlued to the 

Lo:d, Others have ſaid, and they ſaid truly, that the intention of the ſtatute wag , that * 

the Tenant could not alien parcel (which might turn to the pzejudice of the Loꝛd) without 

his aſſent, and this appeareth clearly by the Mirror. Ind by this ſtatute the King took benefit 514.4144 

to have a fine foz his licence, befoze which Statute no fine koz alienation was due to the 26 Aff reg yh AM 

King, Foz it is (f) adjudged,that foz an alienation in the time of Henry the ſecond, no fine p. 17.23 E.3.avowry 1 26 

was due, and it appeareth in our oks, that if an alienation Had been made befoze 20 f. 3. 34E-z.c.15-Vid.Sramt. 

no fine was due to the Ring foz alienation : now it is to be obſerved; that oftentimes foz 29.30. Malt. Paris. 

the better underſtaͤnding of our X oks, the adviſed Reader muſt take light from Hiſtozy and Walſingham 37,39. 

Chꝛonicles, eſpecially foz diſtinction of times. And therefoze Matthew Paris, who in hig Chzc> ... 4 

vicle veciteth Magna Chrta)teſtiſieth that King King Henry the third by evil counſel (and eſpe⸗ * d Fo agen danc. 53, 

cially, ag the truth was of Hubert de Burgo then chief Juſtice) ſought to avoid the great 5 J => 5" oth th 

Charter firſt granted by his father King John, and akterward granted and confirmed by him= Charter of King Joha q 

felt in the ninth of Henry the third, foꝛ that as he ſaid King John did grant it by Dures, and for it was cited belore 

that he himſelf was within age when he granted and confirmed it. Wut fozafinuch as after= H.. | 

wards the ſaid Ring Henry the third in the twentieth year of his Reign, at what time he 

was nine and twenty years old, did grant and confirm the ſaid great Charter, foz that cauſe 

tp put out ali ſcruples is the twentieth year of Henry the third named, albeit in law the Kings 

Charter granted in the ninth year of Henry third, was of koꝛce and validity notwithſtand⸗ 

ing his nonage, foꝛ that, in judgment of taw the King, as Bing, cannot be ſaid to be a Ni- 
! not 


Mirror cap. g. ſeck. 2. 


DER” 7E 


_— rtf SE pA 
os ot Fats 4c Ce Sc 


Lib. I. 


Cap. 7. Of Tenant for years. Sect. 58. 


nor, foꝛ when the Royal Body Politick of the Ring doth meet with the natural capacity.n one 
perſon, the whole Body ſhall have the quality of the Royal Politich, which is the greater and 
moze wozthyzand whercin is no minozity. Foz,Omne majus trahit ad le quod eſt minus. Ind it is 
el. r by Ski to be obſerbed, that no Recoꝛd can be found, that either a licence of alienation was ſued oz par⸗ 
20 AMPL17-5Y SKIP" don fo2 alienation was obtained foz an alienation without licence at any time befoze the 20th 
; year of Henry the third, and it is holden in the 2oth of Edward the third that a licence foz alie⸗ 

nation grew by this Statute, WS 
Now in the caſe vf a common perſon it was the common opinion, that if the tenant had a= 
Britt. ſol.2 5.58. 186,137, liened any parcel contrary to the ſaid Ic, that he himſelf was bound by his own act, but that 
248,247. Prer. Regis ca.. his heir might have avoided it ; and in the Rings caſe many Held the ſame opinion, Fox 
Fleta lib. 5. cap. aꝶꝙ ace. Britton ſaith, Ne Countes, ne Barons, ne Chivaler, ne Serjeants, que teignont en chiefe de nous ne 
20E.3.AfMſ.122-29Afl pl. purr” my diſmember nous fees ſauns licence: que nous ne puiſſent per droit engettre les purchaſers, 
_ phys bn £53" &c. Ind herewith agreeth Fleta, and our Bos. But now by the ſtatute 1 E.3.cap.12.& 34 E. 
1 . 3. cap. 1g. although the Kings tenant in chief oz by grand Serjeanty do alien all oz any part 
lib. 2. fol. 5 1.52. in Seig- without licence, vet there is not any fozfeiture of the ſame, but a reaſonable fine therefoze to be 
nior Cromwels caſe. paid. And note, it appeareth by the pzeamble in 1 E. 3. that complaint was made that land 
holden of the Ring in Ca pite, being aliened without licence was ſeiſed as fozfeited. Ind in the 
Regiſt. int. les breves de Cale of a common perſon, the ſtatute of 18 E. 1. De quia emptores terrarum hath made it clear, 
onerand pro rataporti- foz this hath in effect as to the common perſons taken away the ſaid ſtatute of Magna Charta 
one. c. 32. foꝛ thereby it ig pꝛobided, Quod liceat unicuique libero homini terras ſuas ſeu tenementa ſua, ſeu 
partem inde ad voluntatem ſuam vendere, ita quod feoffatus teneat, &c. de Capitali Domino. And 
herein are divers notable points to be obſerved. Fitſt, that this wozd liceat pzoveth that the 
tenant could not, oꝛ at leaſt waies was endanger to alien parcel of his Tenancy, ac. upon the 
ſaid Act of Magna Charta. Secondly, that upon the feoffment of the whole, the tenant ſhall hold 
of the chief Lozd. Thirdliy, that the tenant might enſcoffe one of part to hold pro particula of 
the chief Loꝛd. But this I (the King being not named) doth not take away the Kings 

fine due to him by the ſtatute of Magna Charta. 


q Franktenement. Here it appeareth that Tenant in fe, Tenant in tail, and Te⸗ 

BraX.lib.q.f0.22 4. nant fo: life, are ſaid to have a franktenement,a freehold ſo called, becauſe it doth diſtinguiſh it 
Britton cap. 32. & 47- krom terms of years, Chattels upon incertain intereſts, lands in Uillenage oꝛ Cuſtomary, 
Bracton * 02 Copihold lands. Liberum autem tenementam dicicur ad differentiam Villenagii, & villanorum 
— qui tenent villenagium quia non habent actic nem nec aſſiſam, &c. item quod fir ſuum & non alienum 
hoc eſt fi teneat nomine alieno ut firmarius ad terminum vel ſicut creditor ad vadium. Ind note 

— 4 e 3- that tenant by ſtatute Merchant, ſtatute Staple, oꝛ Elegit, are ſaid to hold land Ut liberum te- 
oy vg 2+ Mad »— Haag nementum until their debt be paid, and yet in troth they (as hath been ſaid) have no freehold 
23 H.8.cap.6. 2 but a chattle, which ſhall go to the Executoꝛs, and the Executozs alſo if they be ouſted ſhall 
F. N. B. 178.7. have an Aſſiſe. But(ut)is ſimilitudinary, becauſe they all by the ſtatutes have an Aſſiſe as 
— ” on freehold ſhall have, and to that reſpect hath a ſtmilitude of a freehold, but Nullum 

mi le eſt idem. 


— 


Chap. 7. Secd. 5 8. 


Jenant for term of years. 


il Ou home leſſa C Enant pur Enant for term 
terres, Gc. terme dans of years is, 
Leſſa and Leaſe eſt lou hoe where a man 


(a)Mirror cap.2.ſet.17, is (a) derived of the Saxon leſſa terres ou tene⸗ 


Bracton lib. 2. ap. 2 6. & 
lib. 4. fol. 2 20. Fleta lib. 3. 
cap. 2. & lib. 5̃. cap. 34. 

(b) For the word (dimit- 
te) ſee Sect. 531. 


wozd leapum, oz leaſum , fo 
that the Leſſee cometh in by 
lawful means (b), and di- 
mittere is in French layſſer, 
to depart with oꝛ foꝛgo. 
When Littleton wzote, ma⸗ 
ny perſons might make Lea⸗ 
ſeg fox pears, oz fo: life, oz 


ments a un auter pur 
terme de certaine ans 
ſolongue le number 
des ans que eſt ac⸗ 
coꝛd perenter le leſ⸗ 


letteth lands or tene- 
ments to another for 
term of certain years 
after the number 
of years that is ac- 
corded between the 

(02 


Lib. J. 
ſoz d le leſſee. Et 
t quant le leſſœ entrer 
per kozce del leas, 
bonque il eſt tenant 
pur terme des ans. 
Et ſi le leſſoz en tiel 
caſe reſerve a luy un 
annual rent ſur tiel 
leaſe il poit eſtier a 
diſtrainer pur le rent 
en ics tenements lel⸗ 
ſes, ou il poit aver un 
action de debt pur les 
arrerages envers le 
leſſre. Mes en tiel 
caſe il covient que le 
leſſour ſoit ſeiſie de 
melmes les tenements 
al temps del leas, car 
il eff bone plee pur le 
leſſte adire, que le lel⸗ 
ſo2 navoit riens en 
les tenements al teps 
de le leas ſinon que le 
leas ſoit fait per fait 
endent, en quel caſe 
tiel ple donque ne 
giſt en le bouch le lellee 
a pleder. 


King at all, oz to the Subject, but there is excep:ed out of the r 
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Leſſor and the Leſſee, 
and when the Leſſee 
entreth by force of the 
Leaſe, then is he te- 
nant for term of years, 
and if the Leſſor in 
ſuch caſe reſerve to 
him a yearly Rent up- 
on ſuch Leaſe, he may 
chuſe for to diſtrain 
for the Rent in the te- 
nements letten, or elſe 
he may have an Acti- 
on of debt for the ar- 
rearages againſt the 
Leſſee. But in ſuch 
caſe it behoveth that 
the Leſſor be ſeiſed in 
the ſame tenements at 
the time of his leaſe, 
for it is a good plea 
for the Leſſee to ſay, 
that the Leſſor had no- 
thipg in the tenemẽts 
at the time of the 
leaſe, except the leaſe 
be made by deed in- 
dented, in which caſe 
ſuch plea lieth not for 
the Leſſee to plead. 


lives at their will and plea⸗ 
ſure, which now cannot male 
them firm in law. Ind ſome 
perſons may now make lea⸗ 
ſeg foz years , oz foz life oz 
lives ( obſerving due inci= 
dents) firm and god in law, 
who of themſelves could not 
ſo do when Littleton wzote, 
and this by fozce of divers 
Acts of Parliament (c) as 
namely 32 8.8.1 Eliz. 13 Eliz. 
18 Eliz. and t Jac. Regis, of 
which ſtatutes one is ena= 
bling, and the reſt are diſa= 
bling. When Littleton wꝛote, 

Bilhops with the confirma⸗ 

tion of the Dean and Chap. 

Maſter and Fellows of any 

Colledg, Deans and Chap= 

ters, Maſter oꝛ Guardian of 
any Yolpital, and his B:e= 

thꝛen, Parſon oz Uicar, with 
the confent of thePatron and 
Oꝛdinary, Archdeacon, Pꝛe⸗ 
bend, oꝛ any other body Poli⸗ 
tick, Spiritual and Eccle⸗ 
ſtaſtical (Concurrentihus hiis 
quæ iu jute requiruntur) might 


. Have made leafes foz lives 


02 years witheut limitation 
oꝛ ſtint. And lo might they 
have made gifts in tail, oz 
ſtates in fee at their will 
and pleaſure, whereupon not 
only great decay of Divine 
ſervice, but Dilapidations, 
and other inconveniences en= 
ſued, and therefoze they were 
diſabled and reſtrained by the 
ſaid Bs of 1 Eliz. 13 Eliz. 
and 3 Jac. Regis, to make a= 
ny ſtate oꝛ conveyance to the 


eſtraint oꝛ diſability,leaſes foz 


th:& lives,02 one and twenty years; with ſuch reſervation of Rent, and with ſuch other pꝛovi⸗ 
long and limitation as hereafter ſhall appear; Alſo they may make grants of ancient Offices 
of neceſſity with ancient fees, Concurrentibus hiis quæ in jure requiruntur, foꝛ thoſe grants are 
not within the ſtatute of 32 Hl. g. but by conſtruction, they are not reſtrained by the ſtatutes of 
1 Eliz. oz 13 Eliz. becauſe theſe ancient offices be of neceſſity, and with the ancient fees, and 


ſo no diminution of revenue. 


© 


There be thzee kinds of perſons that at this day make leaſes fo thꝛee lives, ac. in ſuch 
ſozt as hereafter is expꝛeſſed, which could not ſo do when Littleron wzote, viz. Firſt,any perſon 
ſeiſed of an eſtate tail in his own right, Secondly, any perſon ſeiſed of an eſtate in fee ſim⸗ 
ple in the right of his Church. Thirdly,any husband and wife ſeiſed of any eſtate of inheri⸗ 
tance in fee ſimple oz fee tail in the right of his wife, oꝛ joyntly with his wife befoze the cover⸗ 
ture oꝛ after, viz. the tenant in tail, by Deed to bind his iſſues in tail, but not the reverſion oz 
remainder, the Biſhop,#c.by Deed without the Dean and Chapter to bind his ſucceſſozs, the 
husband and wife by Deed to bind the wife and her and their heirs, and theſe are made god by 
the ſtatute of 32 H.8.which enableth them thereunto.Wut to the making god of ſuch leaſes by 
the ſaid ſtatute, there are nine things neceſſarily to be obſerved belonging to them all, and ſome 
other to ſome of them im particular, 

Firſt, The Leaſe muſt be made by Deed indented, and not by Deed Polt, oꝛ by Parol. 5 

Secondly, It mult be made to begin from the day of the making thereof, oꝛ from 1 — 


herebk. 


| P, 


(c)3z2 H.8.ca.28.1 Fliz; 
not printed but in the 


abridgment. 


13. Eliz. cap. 10. 13 Eliz. 
cap. 6. 1 Jac. cap. 3) 


Lib. 5. fol. 14. caſe de Fc: 
cleſiaſtical perſons. 

Lib. 1 1. fol. 66. Magdalen 
Colledge caſe. 

Leveſque de Sarums caſe 
lib. 1 o. fol. 60,61. 


Lib. g. fol. 6. Seig. Moant 


joyes caſe. 
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Thirdly, If there be an old Leaſe in being, it muſt be ſurrendꝛed oz expired, oz ended within 
Cib. g. fol. 2. Elmers caſe. a year of the making of a leaſe, and the ſurrender muſt be abſolute and not conditional. 
Fourthly, There muſt not be a double Leaſe in being at one time, as if a leaſe foꝛ yearg be 
made accoꝛding to the ſtatute, he in the reverſion cannot expulſe the Leſſee, and make a leaſe 
fo: life oz lives accoꝛding to the ſtatute , noz e converſo, fox the wozds of the Statute be, to 
make a op e fo: thꝛo lives, 02 one and twenty years; ſo as one oz the other map be made, and 
not both, 
Fifthly, Jt maſt not exceed thꝛeę lives, oz one and twenty years, from the making of it, but 
it may be fo: a leſſer term oꝛ fewer lives. . 
DSixrhly, It muſt be of Lands, Tenements and Hereditaments, Manurable oz Co:pozeal, 
(Lib. golla. Jewels Which are neceſſary to be letten, and whereout a rent by law may be reſerved, and not (d) of 
caſe.17 E.3.75.9 A.24. things that lie in grant, ag Idvowſons, Fairs, Markets, Franchiſes, and the like, whereout 
14 E.3.$cire facias 22. à rent cannot be reſerved. | 
10 H.6.2.3 H.6.2 I Seventhly, It muſt be of lands oꝛ tenements which have moſt commonly been letten to farm 
02 occupied by the Farmers thereof by the ſpace of 20 years next befoze the leaſe made, ſo as if 
it de letten foz 11 gears, at one oꝛ ſeberal times within thoſe 20 years it is ſufficient. grant 
FRIES 4 and (e) by copy cf Court roil in fe foz lite oz years is a ſufficient letting to farm within this ſta⸗ 
2 ol Wercelters tute, foz he is but tenant at will accoꝛding to the cuſtom, and ſo it is of a leaſe at willi by the 
Lib. 5. fol. 6. Seignior Common law, dut thole lettings to farm mult be made by ſame ſeiſed of an eſtate of Inheri⸗ 
Mountjoyes cafe. tance, and not by a Gardian in chibalry,tenant by the curteſte,tenant in dower, oz the like. 
: Eighthly, That upon every ſuch Teaſe there be reſerved yearly during the ſame leaſe dur 
and payable to the leſſoꝛs their heirg and ſucceſſoꝛs, c. ſo much yearly farm oz rent, oz moꝛe, as 
ath been moſt accuſtomably yielded oz paid foz the lands, ec. within twenty years next be= 
oze ſuch Leaſe made. Mereby firft it appeareth (as hath been ſaid) that nothing can be de 
miſed by Authozity of this act, but that whereout a rent may be lawfully reſerved, Second= 
ly,That where not only a rent was foztnerly reſerved, but things not annual, as heriots ; 
o2 any fine oz other p2ofit at oz upon the death of the farmoz, yet if the yearly rent be reſerved 
Lib. s. fol.3 7,38. Dean upon a leaſe made by the fozce of this ſtatute, it ſufficeth by the exp:eſs woꝛd of the at.Third= 
and Chapter of Worce- ip, It he reſerve moze than the accuſtomable rent, it is god allo by the expꝛeſs letter of the 
Kers caſe. act; but if twenty acres of lands have been accuſtomably letten,and a leaſe is made of thoſe 
ä twenty,and of one acre which was not accuſtomably letten; reſerving the accuſtomable yearly 
w — cal lib. 6. rent, and ſo much moze as exceeds the value of the other acre, this leaſe is not warranted by 


fol. 37. the act, foz that the accuſtomable rent is not reſerved, ſæing part was not accuſtomably letten, 
and the rent iſſueth out of the whole. Fourthly, It tenant in tail let part of the land accuſtom⸗ 


ably letten, and reſerve a rent prd rata, oꝛ moze,this is god, foꝛ that is in ſubſtance the accuſtom= 
able rent. Fifthly,Jf two Coparceners be tenants in tail of twenty acres every one of equal 
Lord Mount joyes eaſe halue, and accuſtomably letten, and they make partition, ſo as each have ten acres, they may 
ubi ſupra. make leaſes of their ſeveral parts each of them, reſerving the half of the accuſtomable rent. 
Sixth(y, Jf the accuſtomable rent had been payable at four days oꝛ Feaſts of the year, pet if 
it be reſerved yearly payable at one Feaſt, it is ſufficient, foz the wozds of the ſtatute be, re⸗ 
ſerved yearly. | 

Ninthly, Noz to any leaſe to be made without impeachment of waſt, therefoze if a leaſe be 
made foz lite, the remainder foz life, ac. this is not warranted by the ſtatute, he cauſe it is diſpu⸗ 
niſhable of waſte. But if a leaſe be made to one during thꝛee lives, this is god, foz the occu⸗ 

Dexn and Chapter of vant, it any happen,ſhall be puniſhed foz waſt. The woꝛds of the ſtatute be (ſeiſed in the right 

Worc.caſe,ubi ſupra, of the Church) yet a Biſhop that is ſeiſed jure Epiſcopatus, a Dean of his ſole poſſeſſions in 
jure Decanatus; an Yrchdeacon in jure Archidlaconatus, a Pꝛebendary and the like are within 
the ſtatute, foz every one of them generally is ſeiſed in jure Eccieſiæ. | 

But a Parlon oz Uicar are e ed out of the ſtatute of 32 H. 8. and therefoze if either of 

2 E.6. 1 Mar tit. Leaſes, them make a leaſe foz thzee lives,qc.0t lands accuſtomably letten reſerving the accuſtomed rent, 

Bre.6 2. it muſt be alſo confirmed by the Patron and O:dinary,becauſe it is excepted out of 32 Hl. g. and 
not reſtrained by the ſtatute of primo,oz 13 Eliz, Ind what hath been ſaid concerning a leaſe 
fo: thzee lives, doth hold foz a leaſe foz one and twenty yearg. 

Thug much ſhall ſuffice to have ſpoken of the inabling ſtatute of 32 H. 8. the better to ina⸗ 
ble the Reader to underſtand both this and that which follows. Now to ſpeak ſomewhat of 
the diſabling (fatutes of 1 Eliz. and 13 Eliz. the wozds of the exception otit of the reftraint 
and diſability of 1 Eliz. axe, Other than for the term of twenty one years, or three lives, from ſuch 
time as any ſuch grant or aſſurance ſhall be given, whereupon the old and accuſtomed yearly rent 
or more, ſhall be reſerved : And to that effect is the exception in the ſtatute of 13 Eliz. Firſt, 
it is to be underſtod, that neither of theſe diſabling Acts, noz any other, do in any ſoꝛt alter 
oz Change the inabling ſtatute of 32 H. 8. but leabrth it fox a pattern in many things foz 
teaſes to be made by others, Secondly, It is to be known, that no leaſe made acco:ding to 
the exception of 1 Eliz. oz 13 Eliz. and not warranted by the ſtatute of 32 H. f. if it be made 
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by a Biſhop, or any ſole Cozpozation, but it muſt be confirmed by the Deans and Chapters, 
oz others that have intereſt, as hath been ſaid in the caſe of the Parſon and Uicar, but exam⸗ 
ples do illuſtrate. It a Biſhop make a leaſe foz 21 peatg, and all thoſe years being ſpent, 
ſaving thzee 0z noze3 vet may the Biſhop make a new leaſe to avother foz twenty one years, 
to begin from the making, acco:ding to the exception of the Htatute, but not a Leaſe foz life 
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oz lives; as hath been ſaid, and this concurrent Leaſe hath been reſolved to be good, as well 


upon the exception ot 1 Eliz. in the caſe of Biſhops, as upon 13 Eliz. which extend to ſpiritual 
and eccleſiaſtical Coꝛpoꝛations, aggregate of many, as Deans and Chapters, c. which 
$2.8. did not: bur in the cafe of the concurrent leaſe, in the caſe of the Bilhop it mult be 
confirmed. Alſo the exception of 1 Elz. and 13 Eliz. doth differ from the ſtatute of 32 H 8. foz 
the leaſes foz years to be made actoꝛding ts the exceptions of the ſtatutes ot r, and 13 Eliz. 
ns begin from the making, and not krom the day of the making, but by fozee of 32 H.8. from the 
dip ok the making. And although the ſtatutes of the firſt oꝛ thirteenth of Eliz. do not appoint 
the leaſe to be made by wꝛiting, yet mult it therein and in the other eight pꝛoperties oʒ quali⸗ 
ties befoze mentioned and required by 32 H. 8. follow the pattern thereof (the concurrent leaſe 
oniy except.) Iithough the exception in 1. and 13 Eliz. concerning the accuſtomed rent is 
moze gene ral than that of 32 H. 8. and there is not any p2oviſſon foz teaſes made diſpuniſhable 
of waſte, ac. vet mult the pattern of 32 H.8. be followed: fo: leaſeg without impeachment of 
waſte made by ſuch Spiritual and Eccleſfaſtical perſons are unreaſonable and cauſes of dila= 
pidations, Thus much have J thought good to lead the ſtudious Reader by the hand, and to 
conduct him in the right way, and to put all theſe things together upon conſideration had of all 
the ſtatutes, which otherwiſe might have prima facie ſeemed to him a diffuſe and dark laby⸗ 
rinth. And albeit it be pzovided by the ſaid Þ>s of 1 and 13 Elz. that all grants, ec. leaſes, 
et. made, ac. (other than leaſes foz thꝛee lives oz ont and twenty years accoꝛding to thole Acts) 
ſhould be utterly void and of none effect. to all intent s, conſtructions, and purpoles, vet grants, 
oz leaſes, c not warranted by thoſe aus are not void, but good againſt the ieſſoʒ, if it be a ſole 
Cozpo:ation: 02 ſo long as the Dean oz other head of the Cozpozation remain, it it be a Coꝛ⸗ 
pozation aggregate of many ; foz the ſtatute was made in benefit of the ſucceſſoz, But let us 
now return to our Juthoz, 


q Home iſ], 4. Mere Littleton putteth this caſe wherr one letteth, ac. It is therefo:e 
neceſſary to be ſeen what the Law is where divers joyn in aleaſe, It the Tenant of the land, 
and a ſtranger which hath nothing in the land joyn in a leaſe foz years by Deed indented of 
one and the ſeif-ſame land, this is the leaſe of the tenant only, and the confirmation of the 
ffranger, and yet the leaſe as to the ſtranger wozks by concluſion, 

If two ſe veral Tenants of ſeveral lands, joyn in a leaſe foz years by Deed indented, 
theſe be ſeveral teaſes and. ſeveral confirmations of each of them, from whom no intereſt 
paſſeth, and woꝛk not by way of concluſion in any ſozt, becauſe ſeveral intereſts paſs from 
them. B. tenant fo: life of C. and he inthe remainder oz reverffon in fee, having ſeveral eſtates 
in the one and the ſame land, joyn in a leaſe foz years by Deed indented, this demiſe ſhall 
wozk in this lozt, during the life of C it is the leaſe: of B. and confirmation of him in the 
tevetſton oʒ remainder, and after the deceaſe of C. it is the leaſe of him in the reberſton oꝛ re⸗ 
mainder, and the confirmation of B. oz ſeeing the leſſoꝛs have ſeveral eſtates, the law ſhall 
conſtrue the leaſe to move out of both their eftates reſpectively, and every one to let that which 
he lawfully may let, and not to betheleaſeo:iy of tenant fox life, and the conffrmation of him 
in the remainder 02 reverfion,netther is there any concluſion in this caſe, as ſhall be ſaid here⸗ 
after. Tenant foꝛ life and he in the remainder in fee, made a leaſe foz years by Deed indent= 
ed, the leſſee was ejected, and bꝛought an Ejeckione firmæ, and declared upon a demiſe made 
by tenant foz life and him in remainder, and upon not guilt». pleaded, this ſpecial matter wag 
found, and that-tenant foz life was tiving, and it was adjudged (a) againft the plaintif, fo2 
during the life of the tenant (as hath been ſaid) it is the leaſe of tenant foz lite, and therefoꝛe 
during his life he ought to Have declared vf a teaſe made by him, and after his deceaſe he ought 
to declare of a leaſe made to him in remainder, (b) and the Deed indented could be no Eſtop⸗ 
pel in this caſe, becauſe there paſſed an inteteſt from them both. And whenſoever any intereft 
palſeth krom the party,there can be no Eſtoppel againtt him, and (c) ſo it was adjudged. Here⸗ 
be you ſhall underſtand your books the better which treat of thoſe matters, and accozdingly it 
was adjudged that where tenant in tail and he in the remainder in fee joyned in a grant of 
a rent charge by Dred in fee, and after tenant in tait died without iſſue, the grantce diſtreined 
and avowed by fozce of a grant from him in the remainder; and upon non conceſſit, the Jury 
found the ſpecial matter, and it was adjudged foz the abowant ; fo2 every one granted accoꝛd⸗ 
ing to his eſtate and intereſt. ENT „ | 
Leaſes fo; lives 03 years are of thee natures, =” good in Law; ſome be 'voidable by 
wa.” entry, 


Lib. 3.5. 59. 60. . incola | 
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entzy, and ſome Void without entry, Ot ſuch as br good in Law, ſome be good at the Com⸗ 
mon law as made by tenant in fee, whereof Littleton here putteth his caſe; ſome by act of Par⸗ 
li ament, as tenant in tail, a Biſhop ſeiſed in fee in the right of his Church alone without his 
Chapter, a man ſeiſed in fee ſimple oz fee tail in the right of his wife together with his wife 
(as hath been ſaid) map by Deed indented make Leaſes foz 21. years oz thzee lives in ſuch 
manner and fozm as hath been ſaid, and by the Statute (d) is limited; all which were 
voidable by the Common Law when Litcleton wzote, and now are made good by Parlia= 
ment. F 

An Jnfant ſeiſed of land holden in Docage, map by cuſtom make a leaſe at the age of 13. 
years, and ſhall bind him, which leaſe was vsidable by the common law; voidable, ſome by the 
con:mon law, after the death of the leſſoꝛ, as of tenant in tail, a Biſhop, ac. Oꝛ after the death 
of the husband (intended of Leaſes not warranted by the ſtatute of 32 H. 8.) Some voidable 
by Act of Parliament, as by a E iſhop though it be confirmed by Dean and Chapter, if it be 
not warranted by the ſtatute of 32 H. 8. and ſo of a Dean and Chapter after the death of the 
Dean; Some voidable at times by the leſſoz himſelf 02 his heirs, as by an Infant and the 
like. Some void in futuro, and ſome void in præſenti. In futuro, as if a tenant in tail make a 
leaſe foz years and die without iſſue, it is void, as to them in reverſton oz remainder, though it 
be made (e) accoꝛding to the ſaid ſtatute. If a Pzebend, Parſon, oꝛ Uicar make a leaſe foz 
ap it is Void by death; if it be not accoꝛding to the ſtatutes, Otherwiſe it is of a leaſe 

02 life, foz that ig voidable, & fic de fimilibus. 

Some void in præſenti, as if one make a leaſe fo: ſo many years as he ſhall live, this is boid 
in præſenti foʒ the incertainty. Et fic in ſimilibus, whereof Litileton Hunſelf will teach you next 
and immediately, and J know you would now gladly hear him. : 


A Fur terme. Protermino, Terminus in the underſtanding of the Law doth not onty 
ig niũe the limits and limitation of time,but aiſo the Eftate and Jntereſt that paſſeth foz that 


time. Ag ik a man make aleaſe foz 21. years, and after make a leaſe to begin A fine & ex- 


piratione prædicti termini 21. annorum dimiſſ. and after the firſt leaſe is lurrendzcd, yet the ſecond 
teaſe ſhall begin pꝛeſentiy, but if it had been to begin Poſt finem & expirationem predit' 21, 
annorum, in that caſe although the firſt term had been ſurrendꝛed, pet the ſecond Leaſe ſhould 
not begin, till after the 21. years be ended by effluxion of time, and ſo note the diverſity be= 
tween the term foz 2 1. years, and 21 pears ; and (f ) herewithagreeth the Lozd Pagers caſe. 

g woꝛds to make a leaſe be, demiſe, grant, to farm, let, betake, and whatſoever woꝛd amount⸗ 
eth to a grant may ſerve to make a leaſe. In the Rings caſe (h/ this wozd committo doth a= 
mount ſometime to a grant, as when he ſlaith Commiſſimus W. de B. officium ſeneſchalciæ, &c. 
quamdiu nobis placuerit, and by that woꝛd alſo he may make a leaſe : and (i) therefoze à fortiori 
& common perſon by that woꝛd may do the fame, 


¶ De ſcertaine ans. Fo; regularly in every leaſe foz years the term muſt ha ve a cer⸗ 
tain beginning, and a certain end, and herewith (K) agreeth Bracton, terminus annorum certus 
debet elle & dererminatus. Ind Litrleton is here to be underſtood, firſt, that the years mult be 
certain when the leaſe is to take effect in intereft oz poſſeſſion. Foz befoze it takes effect in 
poſſeſſion oz intereſt, it may depend upon an incertainty, vn. upon a poſſible contingent befoze 
it begin in poſſeſſion oꝛ intereſt, oꝛ upon a limitation oz condition ſubſequent. Secondly, al⸗ 
beit there appear no certainty of years in the leaſe, yet if by reference to acertainty it may be 
made certain, it ſufficeth, Quia id certum eſt quod certum reddi poteſt. Foz example of the firſt. 
It A. ſeiſed of lands in fe grant to B. that when B. pays to A. xx. ſhillings, that from thence= 
fozth he ſhall have and occupy the land foz 21. years, and after B. pays the xx. ſhillings, this is 
a good leaſe foz 21 pears from thencefozth. Fo: the ſecond, if A.leaſeth his land to B. fox ſo ma⸗ 
ny years as B. hath in the Mannoz of Dale, and B. hath then a term in the Mannoz of Dale fo; 
10. vearg, this is a good leaſe by A. to B. of the land of A. foz 10. years. It the Parſon of D. 
make a leaſe of his glebe fo2 ſo many years as he ſhall be Parſon there, this cannot be made 
certain by any means, foi nothing is moze uncertain than the time of death, Terminus vicz eſt 
incertus, & licer njhil certius fit morte, nihil tamen incertius eſt hora mortis. But if he make a leaſe 
foz thꝛee years, and ſo from thꝛee pears to th:ee vears, ſo long as he ſhall be Parſon, this is a 
good leaſe foꝛ 6. years, if he continue Parſon ſo long, firſt fo: thꝛee years, and after that foz 
thee years ; and foz the reſidue uncertain. ; 
It a man maketh a leaſe to I. S. foz ſo. many years as I. N. ſhall name, this at the beginning 
is incertain, bat when I. N. hath named the pears, then it is a good leaſe foz ſo many years. 
X man maketh a leaſe fo: 21. years if I. S. live ſo long, this is a good leaſe foz years, and tet 
is certain in incertainty, foz the life of I. S. is certain. See many excellent caſes concerning 
this matter put in the ſaid caſe of the Bi hop of Bath and Wells, By the ancient Law of 


England foz many reſpects a man could not have made a leaſe above 40. years at the moſt, — 
3 then 
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then was it ſaid that by long leaſes many were pꝛejudiced, and many times men diſherited, but 
that ancient Law is antiquated, ; 

Jn tie eye of the law any eſtate foz life bring as Littleton hath ſaid, an eſtate of freghold, a= 
gainit whom a præcipe quod reddat Doth lie, is an higher and greater eftate than a leaſe fo: 
pears,though it be foꝛ a thouſand oz moe, which never are without ſuſpicion of fraud, and they 
were the leis valuable, foz that at the common law they were ſubject unto, aud under the power 
of the tenant of the freehold, the learning whereof ſtandeth thus, and is worthy to be known. 
when Littl. wzote, if a man had made a leaſe foz years by waiting, and he that had the freehold 
had ſuffered himſelt to be impleaded in a real action by colluſton to bar the leſſee of his term, 
and made defauit, ac. The ſtat of Glouc' gave the leſſee foz years ſome remedy by way of re= 
ceipt,and a tryal whether tie demandant did move the plea by good right oꝛ coliuſton, and if it 
were found by coiluſton, then the termoꝛ ſhould enjoy his term, and the execution of the judge⸗ 
ment ſhould ſtay until after the term ended. But this ſtatute extendeth not to 3. Caſes. Firſt, Lib. 11. fœ z 3. 
if the leaſe were without wꝛiting, foꝛ the wozds of this act are, ſo that the termoz may have re⸗ 
covery b wzit of Tovenant.) 2. Jt extendeth not but to a recovery by default. 3. The termoꝛ 
could not be relieved by this ſtatute, unleſs he knew of the recovery and were received. ac. Br 
the better opinion of books, it exter deth not to tenants by ſtatute merchant, ſtatute ſtaple, oꝛ . 
elegit. 5 Not to gardian. () But now the ſtatute of 21 Hl. 8. doth give remedy in all the ſaid () 21 H.8.e.r5. 
caſes ſaving the caſe of the gardian, and giveth them power to falſifie all manner of recovertes, ; 
had againſt the tenants of the freehold upon feigned and untrue titles, ac. Now the (m/ tat, ( That a termor might 
ſaith, that it was a doubt befoze that ſtatute whether a termoz foz pears might falſiſie oz no: — 2 1 
but yet it ſ emech by the better opinion ot books in lo great variety, that he having but a chat⸗ 1 an 7 "_ 2; 
tel, was nor abie by the common law to falſiũe a covenous recovery of the frezhold, becauſe he ; H. 5. o. b. Fl Com. 83. 
coulo not have the thing that was recovered. (a) Ind Thirning and Hankford do hold that a 10 E. 3.46. 19 E. i. reſcit 
Gardiaa is not within rhe ſtatute of Glouc'. 112. 

It two Coparceners be, and one of them let her part to another fox years; and afcer upon a That he could not. 
wit of partition bought againſt the leſſoꝛ too little is allotted to the leſſoꝑ, it is holden by ſome 52 H.6. 
that the leſſee cannot avoid it foz that it is made by the oath of men, and judgment is there- 0 
upon given that the partition ſhail remain firm andſtable. But if there be two Coparceners 55.4. 4. F. N. B. 153. K. 
of th:& acres of land, every one of equal value and the one coparcener letteth her part, and af= :, H. 8. 4. lib. 9. fo. 135. 
ter make partition, and one acre is allotted only to the leſſoꝛ the leſſee is not bound hereby, but Aſcoughes caſe. 
he map enter and take the p:ofits of another half «cre,foz that of right belong unto him. Thus (a) 7 4.4.12. 
much have J thought good to ſet down, foz it ſufficeth not to know what the Law is in theſe 33 #3-Pyer 32. 
cales,unleſs he underſtand the reaſon and cauſe therrok. | 

And albeit (as hath been ſaid) a leaſe foz years muſt have a certain beginning, and a cer= 
tain end, yet the continuance thereof map be incertain, foz the ſame may ceaſe and revive again 
in divers taſes. As if a tenant in tail make a leaſe foz years reſerving xx. s. and after take a 
wife and die without iſſue, now as to him in the reverſion the leaſe is meerly void, but if he (n= 
dow the wife of the tenant in tail of the land, (as ſhe may be though the eſtate tail be determi⸗ 
ned) now is the leaſe as to the tenant in dower (who is in of the eſtate of her husband) (a) (:);oF.3.26.34 Afl. 1; 
revived again as againſt her, foz as to her the eſtate tail continueth, for ſhe ſhall be attendant 23 E.3.dower 130. þ 
k i the third pirt ok the rent ſervices,and yet they were extinct by act in law. So it is if tenant 
in tail make a leaſe fo: years ut ſupra, and dieth without iſſue, his wife enſeint with a ſon, he in 
the reverſfon enter, againſt him the leaſe is void, but after the ſon be bozn the leaſe is good, if 
it be made accoꝛding to the (b) ſtatute, and otherwiſe is voidable. (b) 32 H.. c. 28. 

The Ring made a gift in tail of the Mannoꝛ of Eaſtfarleigh in Kent, to W. to hold by Knights 
ſervice, V. made a leaſe to A. foz thirty ſtx years, reſerving thirteen pound rent; W. died, his 
ſon and heir of full age, all this was found by office: as to the Ring this leaſe is not of fo:ce, 
fo: he ſhall have his primer ſeiſin, as of lands in poſſeſſion, but after libery, the leſſee may enter, 
and if the iſſue in tail accept the rent, the leaſe ſhall bind him, foz the Rings primer ſeiſin ſhall 
not take away the election of the iſſue in tail, foz it may be that the rent was better than the 
land: (c) and ſoit was adjudged in Auſteas caſe, as I had it of the repozt of Mr. Edmond (c) paſch. 2, & 3 Ph. & 
plowden, a grave and learned Appꝛentice ok Law. | Mar. in an Information 

It tenant in fee take wife, and make a leaſe foꝛ years, and dieth, the wife is endowed, ſhe of intruſion in the Ex- 
ſhall avoid the leaſe, but after her deceaſe the leaſe ſhall be in foꝛce again. But if the Patron chequer againft Auſten: 
grant the next avoidance,and after Parſon, Patron, and O:dinary,befoze the ſtatute, (d) had —_ Paſch. , & 3 
made a leaſe of the glebe foꝛ years, and after the Parſon dieth, and the grantes of the next a⸗ 5 . _ Kat 
voidance had pꝛeſented a Clerk to the Church who is admitted, inſtituted, and inducted, dieth (d˖ p E.6.Dyer 72. 
within the term the Patron preſents a new Clerk, and he is admitted inſtituted, and inducted, 17 E. 3.52. ly Aff y. T7. 
albeic he comith in under the Patron that was party to the leaſe, yet becauſe the laſt incumbent, 2 R. 3. 20.9 H.. 3. 
who had the whole (tate in him, avoided the leaſe, it ſhall not revive again, no moꝛe than if a 
leme covert levy a fine alone, if the husband enter and avoid the fine, and die, the whole eſtate 
is ſo avoided as it ſhall not bind the wife after his — 74 3 

2 | : 
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2 E. 3. 8. perScroope. It a woman be endowed of an advowſon which is appꝛopꝛiated, and che pꝛeſent, and her in⸗ 
cumbent is admitted inſtituted, and inducted, albeit the incumbent die, yet is the appꝛopꝛiatton 
wholly diſſolveb, becauſe the incumbent which came in by pꝛeſentation, had the whole tate in 
him, and ſo was it adjudged, as the caſe is to be intended, | 

Icom. 437-2 Tenant in tail make a ieaſe fo: fo:ty years,reſerving a rent, to commente ten years after, te⸗ 

| nant in tail die, the iſſue enter and enfeoffe A. ten years expire; the leſſe enter, i᷑ A. accept the 
rent the teaſe is good, foz he ſhall have the ſame election that iſſue in tail had, either to make it 
good, oz to avoid it, ſo as it could not be pꝛeciſeiy affirmed, whether by the entry of the iſſue this 
executozy leaſe was aboided, dut it dependeth incertainly upon the will of the feoffee, But now 
F know you are deſtrous to hear Littleton, who is ſpeaking to you. ; 
C Et quant le leſſee enter per force del leaſe; donques il eſt tenant pur 


V.Set.q54,455- terme des ans. And true it is, that to many purpoſes he is not Tenant foz years until he 
enter: as a releaſe made to him is not good to him to increaſe his eſtate, befoze entry; but he 
map releaſe the rent reſerved befoze entry, in reſpect of the pzivity. Neither can the leſſoʒ grant 
away the reverſion by the name of the reverſion, befoze entry, Vid. Sect. 557. But the leſſe befoze 
entry hath an intereſt, intereſſe termini grantable to another, Vid.Se&.319. And albeit the leſſoz 
die befoze the leſſee enters, yet the leſſee may enter into the lands, as our Author himſelf holdeth 
in this Chapter. Ind ſo if the leſſee dieth before he entred, yet his executoꝛs oz adminiſtratoꝛs 
may enter, becauſe he pꝛeſently by the {eaſe hath an intereſt in him: Ind ik it be made to two, 
and one die befoze entry, his intereſt ſhail ſurvive. Vid. Sect.28 1. : 

He that hath a leaſe foz years, hath it either in his own right, whereof Littleton hath He e 
ſpoken, oz in anothers right, and that in divers manners, as a man may have a term foz pears 
in the right of his wife, whereof the hus band hath power to diſpole at any tine during his 
lite, and if he ſurviveth his wife,the law doth give the leaſe to him. Eut if he make no diſpo⸗ 
fltion thereof, and his wife ſurvive him, it remaineth with the wife: but of this in another 
place moze fully. . 

If a man be poſſeſſed of a term of foꝛty years in the right of his wife, and maketh a leaſe 
fo: twenty years.,reſerving a Kent, and die, the wife ſhall have the reſidue of the term, but the 
executoꝛs of the husband ſhall have the Bent, foz it was not incident to the Reverllon; fox 
that the wife was not party to the leaſe. So not, a diſpoſition of part of the term is no diſpo⸗ 
ſition of the whole. But if the husband grant the whole term, upon condition that the grantee 
{hall pay a ſum of money to his executozg,4c. the husband die, the condition is bzoken, the Exe⸗ 
cutozs enter, this is a diſpoſition of the term, and the wife is barred thereof, foz the whole in⸗ 
tereſt was paſſed away. FOE ; 

Hill. 17 El. in the Kings If a leaſe be made to a baron and feme foz term of their libes, the remainder to the executoꝛs 
Bench. ok the ſurvivoz of them, the husband grant away this term and dieth, this ſhall not bar the 
wife, foz that the wife had but a poſſibility, and no intereſt, 
37 Aff. p. 1 Pl. Com. It the husband and wife be ejected of a term in the right of his wife, and the husband bꝛing 
418. b. an ejectione firmæ in his own name, and have judgment to recover, this is an alteration of 
the term, and veſteth it in the husband. a 
I a leaſe foꝛ years be made to a Brſhop and his ſutceſſoꝛs, vet his executoꝛs oz adminiſtra⸗ 
toꝛs ſhall have it in auter droit, foz regularly no chattel can go in ſucceſſion in a caſe of a ſole 
Coꝛpoꝛation, no moze than if a leaſe be made to a man and his heirs, it can go to his heirs. 
But let us return to Littleton. 
L5.5.f0.r.Clayrons caſe Touching the time of the beginning of a leaſe foz years , it is to be obſerved,that if a leaſe 
12 El. Dyer 286. be made bp Indenture, bearing date 26. Mai, Sc. to habe and to hold fo: twenty one years, from 
the date, oz from the day of the date, it ſhall begin on the twenty ſeventh day of May, It the 
14 El. Dy. 3 oy. leaſe bear date the 26th. dap of May, &c. to have and to hold from the making hereof oz from 
5 El. Dy. 218. hencefo:th, it ſhall begin on the day in which it is delivered, koz the woꝛds of the Indenture 
are not of any effect till the delivery, and thereby from the making . oz from hencefozth take their 
firſt effect, But tf it be a die confectionis, then it Hall begin on the next day after the delivery. 
If the habendum be foz the term of twenty one ears, without mentioning when it ſhall begin, 
it ſhall begin from the delivery,foz there the woꝛds take effect, as is afoꝛeſaid. Jf an Indenture 
of leaſe bear date, which is void or impoſlidle, as the thirtieth dap of February, oz the fozrieth of 
Li.2.fo.5.Goddards caſe, March, if in this caſe the term be limited to begin from the date, it ſhall begin from the delivery, 
as if there Had been no date at all. (a) And ſo it is, if a man by Jndenture of leaſe, either re⸗ 
(a) PI.Com.r48.3E.6. Cite a leaſe which is not, oz is void, oꝛ meſrecite a leaſe in point material which is in elle. 
tit. Leaſes Br.62.3El.Dy. Have and to hold from the ending of the fozmer leaſe, this leaſe ſhall begin in courſe of tune 
I95.1 Mar. Dy. 116. from the delivery thereof. 
¶ Et ſi le leſſor en tiel caſe reſerve a luy un annual rent ſur tiel leaſe, 


il poet eflier a diſtreyner pur le rent, ou il poet aver action de debt pur 
tes arrerages. C Reſerve 


v. Sect. 665. more fully 
of this matter. 


5 ET DEI DT TOY oC 


b — 
r 


1 

i 
qr 

* "we 

f 

* 
1 
1 
1 
1 

1 

| 

: 1 

i i 

|. 

i 
a 

io : 1 
i 

"ll 

148 

„ 
17 
1 

1 

iy „ 

. 

©. 
b 

4 \ 

[ 

14 

14 
ip 

+ (hi 

+ 89 

+ A 
: 

4 th 
: 
* 

1 

19 

» N 

418 

SY 1: 

#40 

G 
4 

Fj 
* 

at 
0 

j f 
ot 
i 

rs 
Ly 

k 

* 

4 

* 

; 

i 

n 

1 

| 

i 

iu 

j 

* 

1 

2 

bt 

ö 

+ 

4 

f 

5 

* 


— — an 2 — 
NN. Er * . 2 


Lib. I. Of Tenant for years. Sect. 58. 47 


« Reſerve a luy un annual rent, Sc. Firtt it appeareth (b) here by Littleton © Li ). o. as. huts caſe; 
that a Rent muſt be reſerved out of the lands o2 tenements, whereunto * 22 — — Dang 
ſoꝛt oꝛ recourſe to diſtrein, as Littleton here alſo ſaith, and therefoze a Bent cannot be reſerved 9 . 1 
by a common perſon out of any incoꝛpozeal Inheritance, as Advowſons, Commons, Offices, 1 Ran. of. 3 
Coꝛodie, Mulcture of a Wili,Tythes, Fairs, Markets, Liberties, Paiviledges, Franchiſes, 15 E-2-Fines 1 . 
and the like. (c) But if the leaſe be made of them by Deed fo2 years, it may be good by way 45-9 Aſſ. 24.2 5 Aff 60. 14 
of contract to have an action of debt, but diſtrein the lefſop cannot. Neither hall it paſs with E. 3. Scir. fac. 122. 5 . g. 
the G2ant of the Reverſlon foz that it is no rent incident to the Reverſton. But if any rene 66.17 :3:75-22 Rege. 
de reſerved in ſuch caſe upon a leaſe fo: life,it is utterly void, foz that in that caſe no action of ; n 
Debt doth lie. But if a man demiſeth the veſture oz herbage of his land, he may reſerve a hs ns _ E 
Bent, koꝛ that the thing is maynorable, and the leſſoz may diſtrein the cattel upon the land: : — <4 
= — a — | —— a remainder of lands oz tenements may be granted reſerving a Rent, 25 
t poſſi bility that it map co | hs 
| = = ” pens tv th ap come in polleſſion, and they are tenements within the 
(a) It appeateth by Littleton, that reſervando is an a 9 , as 
wee deen en nnen —— e = 33 9 
(b) Ind note a diverſity between an exception (whichis ever of part of the thing gra 31 Afl. p. 30.3 Aſſ 9. 26 
and of a thing in eſſe) foz which en ceptis, ſalvo præter, and the like be apt — — 1 I 1 
vation which is always of a thing not inefle, but newly created oz reſerved out of the land 02 Cem en Browning & 
tenement demiled, (c) Porerir enim quis tem dare & partem rei retinere, vel partem de pertinen- Beeſtones wry 31 
tin, de illa pars quam retinet ſemper cum eo eſt & ſemper ſuit. (d) But out of a general, a part map 132. &c. N 
be excepted, as out of a Manno, an Acre, Ex verbo generali al iquid excipitur, and not a part of (b) g Eg. 12.13 Aſſ's. 
A At is fur — — —— 4 N 3 3 E. 3.4.34 
t is further to be obſerved that the leſſoꝛ cannot reſerve to any ot i 11.29 E. 3.14.3 H:6, 
Litel. ſaith, reſerve a luy, xeſerbe to Himſelf. (e) It two Joyntenants ds; — —— 45-16 N 4 3; 3H.6.r. 
foz years by parol,oz deed poll reſerving a Rent to one of them, this ſhall enure to them both, 146 — 
but if it be ſo relerved by deed indented, it ſhall enure to him alone by wap of concluſion. (c) Brack. li. f 3 + f 3 
(f) Lirtleron here is putting of a caſe,and not making a leaſe, foz then he would not refett-2 249. ; 
the Kent to him, but to him and his heirs,fo: otherwiſe the Kent ſhall determine by his death, (d) 9 El. Dy. 264.38 H.6. 
if he die within che term. (g) But if he reſerve a Rent generally without ſhewing to whom it Je. 
Hall go, it ſhall go to his heirs . It he reſerde a Bent to him and his Iſſigns, pet the Rent 2 £9.40 % „„ 
(hall determine by his death, becaule the reſervation is good but during his lite. So it is if he = As 3 
reſerve a rent to him and his Exetutoꝛs it ſhalt end by his death, becauſe the heir hath the re⸗ bie 1 f 
verſion, and the rent was incident to the reverſion, So ik a man warrant land to B. and his ( 210 
Aſſignes, the Allignee muſt vouch during the life of B. foz the warranty continues but only du⸗ N. 1 E.. 18.11 E.3. 
ring the life of B. foz the warranty is but foz life, foꝛ want of wozds of Inheritance. But if the Aſſ.36. 27 H.8.19.21H.7. 
warranty be to B. hig heirs and aſſigns, ſo as he hath an inheritance therein, then his aiſigner ; 9H. 8. Dy. 45. 
ſhall vouch after his deceaſe, So it the rent be reſerved to the leſſoꝛ his heirg and aſſigns, ſo De — — 
as it be incident to the inheritance, then ſhail all the aſſignes of the reverſton enjoy the ſame. bank le Roy Hl El. 
; 3 Rot. 14 3 f. in Bank le ro 
eee 
? utcher. 
place thus much ſhall ſuffice. ** ts, and therefoze in this 


Adi 1 reyner pur le rent. Here it is neteſſary to be ſeen of what things a diſtreſs vi for this word diſtrein 
may be taken foz a Rent, and how the diſtreſs ought to be demanded. (h) Firft,it muſt de of a Sect. 136. 
thing, whereof a valuable pꝛoperty is in ſome body,andtherefoze Dogs, Bucks, Does, Conies, (h) 14 .3-25-2 Ez tit. 
and the like that are ferz vaturz cannot be diſtreined. Secondly, although it be of valuable RR — 
pꝛoperty as a hozle,8c. yet when a man cꝛ woman is riding on him, 02 an axe in a mans hand 1 E. 3. Avowr. 199. 15 
cutting of wood e the like, they are foz that time pꝛibiledged and cannot be diſtreined. (i) 3 Ma⸗ 5 
luable things ſhall not be diſtreined fo: Rent foꝛ benefit and maintenance of Trades which by 4 E. — > 
conſequent are fo: the Common-wealth, and «re there by authozity of law, as ahozſe ina Br 3 298 
Smiths ſhop lhall not be diſtreined koz the Rent iſſuing out of the ſhop, noz the hozſe, 8c. in be 
the Hoſtry, noꝛ the materials in the Weavers ſhop fo: making of cloth, no: cloth oꝛ garments in 
a Taylozs ſhop, no ſacks of cozn oz meale in a Mill, noz in a Market, noz any thing diſtrei⸗ 
=” ty RR Bok 12 it = in — of Law, and the like. 

04. Nothing ſhall be diſtre ned foz Rent, that cannot be rendze in i ˖ | 
as it was at the time of the diſtreſs taken, as ſheaves oꝛ thocks of ＋— the lie 21. on 5 1 + po =. 
dittreined fox Bent, but fox damage feſanc they may be diffreined. But chariots oꝛ carts with 50. b. HA. 13. 5 

coꝛn may be diſtreined foꝛ Rent, foz they may be ſafely reſtoꝛed. (1) Ockham 38,39. 


(1)5. Beals belonging to the Plow, averia carvcz ſhall not be diftrei ich is the Bn- 4.17. FN. 
E 2 ned (whic t = x + 1 
—＋ law of England, foz no man ſhall be diftreined by the — — . 
rade oz Pꝛofeſſion, as the Axe of the carpenter, oꝛ the books of a ſcholar) while goods 4 x N 4 
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Lib. I. 


(m) 21 H. 7. 26. 

3 E. 3. Aſſ. 46. 9. 

(n) 7 H. 7. 1 b. 10H. 7. 2 1. 
11 H. 7.4. a. 15 H. 7. 17. 
13 E. z. avowry 219.6 E. 
4.22 E. 4.49. 

4 E. 3. diſtreſs 18.27 E. 3. 
$0.2 H. 4.16. 

(o) Marlbr. cap. 4. 
W. I. cap. 16. 

2. &3 Ph. & Mar. cap. 13. 
Fleta lib. 2. cap. z o. 

6 H.2.4VOWTry 242. 

20 Aſſ. 3 8. 1 M. 6.9. 

22 E. 4. 1 1. F. N. B. 3 9. 
Doctor & Student. lib. 2. 
cap. 27.5 H. 5. fol. 9. 

(p) 33 H.8. tit. diſtreſs. 

B. 65. g 
(4 E. l. tit. diſtreſs 74. 
F. N. B. 100. E. 

(r) 3 E. z. tit. trans. 1 1. 
(s) 34 H. 6.18. 


{c) Regiſt. F. N. B. 1 oo. 
101. 


fu) 7 H 6. 1 3. lib. 4. fo. 49. 
Lib. 3. tol. 1 6. 34 E 1. tit. 
avowry 233.32 H. 8. Br. 
relief 11. F. N. B. 8 2. 8 3. 
Glanvil lib. s. cap. 35. 
Fleta lib. z. cap. 40. & lib. 
3. cap. 14. 
Bract. lib. 2. fol. 3 6. 
W. I. cap. 3 5. 25 E. 3. cap. 

11. Britton fol. 57. & 70. 


(X) 45 E. 3.7. 20 E. 4. ro. 
34 H. 6.48.35 H. 6. 34. 
9 H. 6.3 5. 11 H. 4.2 2. 
(y) 2 E. z. Eſtop. 253. 
39 E. 3.13. 

pl. Com. 434. 18 E. 3. 1 6. 
15 E. 3. Eſtop. 2 36. 
14H. 4. 3 2. 


(2) 14 H. 6.23.8 H. 4.7. 
(a) Reſolve Paſch. 2. Eliz. 
in Communi Banco. 

(b) Mich. 3 1, & 3 2 El. in. 
Communi Banco adjudg 
in Londons caſe. 


(c) 39 H.6.24. 30 E. 3. 21. 


Cap. VII. Of Tenant for years. See. 58. 


oz other beaſts which Biacton calls animalia (cz catalla) otioſa, map be diſtreined. (m). Furnaceg, 
cauldꝛons oz the like fixed to the freehold, oꝛ the dooꝛs oꝛ windows of a houſe, oz the like cannot 
be diſtreined. (n) Laſtly, beaſts that eſcape may be diſtreined foz Rent, though they have not 
been levant and couchant. (o) Note that he that diſtreins any thing that hach life, muſt im⸗ 
pound them in a lawful Pound within thzee miles in the ſame County, and that is either O- 
vert 03 Open, in a Pinfold made foꝛ ſuch purpoles, oꝛ in his own cloſe,oz in the cloſe of another 
by his conſent- Ind it is therefoze called Open, becauſe the owner may give his cattle meat and 
d'ink without treſpaſs to any other, and then the cattel muſt be ſuſteined at the peril of the 
owner. (p) Oꝛitis a pound covert oz cloſe, as to impound the cattel in ſome part of his houle, 
and then the cattel are to be ſuſtained with meat and dꝛink at the peril of him that diſtreineth, 
and he ſhall not have any ſarisfaction therefoze. But if the diſtreſs be ot Utenſtis,of houſhold, 
oz ſuch like dead goods which may take harm by wet oꝛ weather, cz be ſtoln away, there he muſt 
impound them in a houle oz other pound covert within thre miles within the ſame County, 
foz if he impound them in a pound overt he mult anſwer foz them. 

(q) If the diſtreſs be taken of goods without cauſe, the owner may make Beſcous, but if 
they be diſtreined withoat cauſe, and impounded, the owner cannot bzeak the Pound and take 
them out, becauſe they are then in the cuſtody of the Law. | 

(r) But if a man diſtrein catteli foz damage feaſanr, and put them in the pound, and the owner 
that had common there make freſh ſuit, and und the dooz unlocked, he may juftifle the taking a⸗ 
way of the cattel in a parco facto. (() It the Owner bzeak the Pound, and take away his 
goods, the party diſtreyning may have his action de parco fracto, and he may alſo take his 
gods that were diſtreined whereſoever he find them, and impound them again x 

It is called a wꝛit de parco fracto of theſe woꝛds in the wꝛit (t) Parcum illum vi & armis fregit. 
and the fon thereof appears in the Regiſter and F. N. B. 

But it is to be obſerved that foꝛ the rent die the laſt day of the term, the leſſoz cannct diſtrein 
becauſe the term is ended, and there koze ſome uſe to reſerve the laſt half years Rent, at the 
Feaſt of the Nativity of St. John Baptiſt befoꝛe the end of the Term, ſo as if the Kent be not 
then paid, he muy dillrein between that and Aichaelmaſs following. | 


¶ Action de debt. Note a diverſity between a Rent reſerved upon a leaſe fot years, 
reſerving a yearly Rent: The leſſoꝛ may have ſeveral Actions cf debt foz every pears Kent, 
But upon a bond oꝛ contract foz payment of ſeveral ſums, no Action of Debt lieth till the 
laſt day be paſt. But otherwile it is of a Recognizance, which ſee at large and the reaſon 
thereof cap. Releaſes Sect. 5 12.5 13. (u) Note that the Loꝛd ſhall not have an Action of Debt 
fo: relief oꝛ fo: eſtuage due unto him, becauſe he hath other remedy, but his Executoꝛs oꝛ Ad⸗ 
miniſtratoꝛs ſhall have an action therefoze, becauſe it is now become ag a iower faln from 
the ſtock, and they have no other remedy. Neither ſhall the Lozd have an action of Debt foz 
aid, pur file mar ier, oz faire fits Chivaler, foz the cauſe afozeſaid. 


¶ Mes en tiel caſe il covient que le leſſor ſoit ſeiſie de meſmes les 
tenements al temps del leaſe, car eft bone plea pur le leſſee a dire que 
le teſſor navoit riens en les tenements al temps del leaſe, And the reaſon of 
this is, foz that in every contract there muſt be quid pro quo, noz any thing foz which he ſhould 
pay any rent. Ind in that caſe he map alſo plead, that the leſſoz non dimiſit, and give in ebi⸗ 
dence the other matter. 


G (x) non que le leaſe ſoit per fait indent, ©c. It the leaſe be made by 
ded indented, then are both parties concluded, (y) but if it be by deed poll the leſſee is not e= 
topped to ſay that the leſſoz had nothing at the time of the leaſe made A. leſſee foz the life of B. 
makes a leaſe foz pears by deed indented, and after purchaſe the reverſion in fee. B. dieth, A. 
ſhall avoid his own leaſe, foz he may confeſs and avoid the leaſe which took effect in point of 
intereſt, and determined by the death of B. But if A. had nothing in the land, and made aleaſe 
koꝛ pears by deed iudented, and after purchaſe the land, the leſſoz is as well concluded, as the 
leſſee to ſay that the ieſſoʒ had nothing in the land, and here it wozketh only upon the concluſſ= 
on and the leſſo2cannot confeſs and avoid as he might in the other caſe. (2) It a man take 
a leaſe of land by deed indented reſerving a Rent, the Leſſee is concluded. (a) But if 
a man take a Leaſe of the herbage of his own land by Deed indented, this is no con⸗ 
cluſton, to ſay that the Leſſoꝛ had nothing in the Land, becauſe it was not made of the land 
it ſelf: (b) but if a man take a Leaſe fo: years of his own land by dzd indented, the e⸗ 
ſtoppel doth not continue after the term ended. Foz by the making of the leaſe the eſtoppel 
doth grow, and conſequently by the end of the Leaſe, the eſtoppel determines, (c) and that 

part 


Lib l. 


Of Tenant for years: 


part of the Jndenture which belonged to the leſſee, doth after the term ended, brlong to the leſ= 


ſoꝛ, which ſhould not be if the eſtoppel continued. 


Cr. eſt aſcavotr, 

Que en Leaſe 
pur terme de ans per 
kait ou ſans fait, il ne 
beſoygne aſcun live- 
rie de Seiſin deſtre 
fait al Leſſee, mes il 
poit entrer quant il 
voet Þ fo2ce de meſme 
le Leaſe, Mes Des 
Feoffments faits en 
pats. ou Dones en le 
Taile, ou Leaſe pur 
terme de vie, en tiels 
caſes ou Franktene⸗ 
ment paſſera, ſi ceo ſoit 
per fait ou ſauns fait, 
il cavient aver un li⸗ 
very de ſeiſin. 


Se. 59. 


Nd it is to be un- 

derſtood, That in a 
leaſe for years by deed 
or without deed there 
needs no livery of ſeiſin 
to be made to the leſſee, 
but he may enter when 
he will by force of the 
ſame Leaſe, But of 
Feoffments made in the 
Country, or Gifts in 
Taile, or Leaſe for 
term of Life, in ſuch 
caſes where a Free- 
hold ſhall paſſe, if it 
be by Deed , or with- 
out Deed, it beho- 


veth to have Livery of 


Seiſin. 


Seck. 59. 
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Cr lIverie de Seiſin. 
Traditio, oz delibe- FE 
ratio ſeiſme is a la- 4 Adi. is E. 
lemnity that the Law requi⸗ 4.43 E. 3. Feoff. j 1. Fl. 
reth koz the paſſing of a Free= Com. 2 f. a. & 303 b. 
hold of Lands oz Tenements ide Sect. 66. 
by delivery of Meiſin thereof. 
(b) Interyenire debet ſolemni- (b)Bra&.lib:2.ca.1 5] 
tas in mutatione liberi tenemen- : : 
ti ne — donationem de- 
ficere pro defectu probationis. 

And there be two kinds of 
livery of ſeiſin, viz. a liverp 
in (c) Deed, and alivery in 
Law. A livery in Deed is 
when the Feoffoz taketh the 
ring of the dooz , oz turf, oz 
twig of the land, and deliver= 
eth the ſame upon the Land 
to the Feoffee in name of ſei⸗ 
fin of theland, &c, per hoſti- 
um & per haſpam & annulum vel 
per fuſtem vel baculum, &c. 

A O08 of = — in = 
und being in the houſe, cd) e: 
ſaith to B. J demiſe to you * 
this houſe foz term of mp life, 


(c) Bract. li. a. ca. 1 3. x 1% 
Brit. ca. 33. in fine fo. 8 5. 
Flet. li. 3. ca. 15. 


this is a good beginning to limit the fate, but here wanteth livery. Þ livery in Deed may be 

done two manner of ways by a ſolemn Ac, and wozds, as by delivery of the ring ot haſp of 

the dooꝛ, oz by a bzanch oꝛ twig of a tree, 02 by a turf of the land, and with (e) theſe oz the (e) See of this more 
like wozds, the Feoffoz and Feoffee both holding the Deed of Feoffment, and the ring of the Seck. v. 

do0z, haſp, bzanch, twig, oz turf : and the Feoffoz ſaying, Mere I deli ber you ſeiſin and poſſeſ⸗ 

fon of this houſe, in the name of all the Lands and Cenements contained in this Deed, ac⸗ 


coding to the fozm and effect of this Deed. 


Oz by woꝛds without any Ceremony oꝛ Ac, as 
the Feoffoz being at the houſe dooz,oz within the houſe, Here J deliver you Seilln and Poſſeſ= 
ſion of this houſe, in the name of ſeiſin and poſſeſſion of all the lands and tenements contained 
in this Deed, Er fic de ſimilibus,0z,enter vou into this Houſe oz land, and have and enjoy it ac= 


4¹ E. 3. 17. b. 41 Aſſ. p. 1 0: 
38 Aſſ. p. 2.38 E. 3. x1. 
39 Aſſ. p.12. 26 Aſſ. 39. 
27 Aſſ. p. s 1. 18 E. 3.16. 


coꝛding to the Deed; oꝛ, Enter into the houſe oz land, and God give you joy 3 02, I am content Li.. fo. 26 Sharps eaſe, 
you ſhall en joy this land accozding to the Deed,oz the like. Foz if woꝛds may amount to a li⸗ : 
very within the view, much moꝛe it ſhall upon the land. Bur if a man deliver the Deed of Fe⸗ | 

offment upon the land this amounts to no livery of the land, foꝛ it hath another operation to 43 E. 3. cit. Feoff. ; r. 
take effect as a deed: but if he deliver the deed upon the land in name of ſeiſin of all the 35 H-3.Feoff. Br. 
lands contained in the Deed, this is a good livery ; and ſo are cther books intended that 

treat hereof, that the Deed was deliveredin name of ſeiſin of that land, Yereby it appeareth, 


that the delivery of any thing upon the land in name of ſeiſtn of that land, though 


it be no= 50 B. z. Rot. Parl. nu. 30] 


thing concerning the land, as a Ring of Cold, is good, and ſo hath it been reſolved by all the 


Judges, and ſo of the like. 


It᷑ divers parcels of Land be contained in a Deeb, and the Feoffot delivers ſeilin of one par= *3 E. 3. Eſtop. 177. 
cel accoꝛding to the Deed,all the parcels do paſs, albeit he ſaith not / in name of all, c.) be⸗ 
cauſe the Deed containeth all. Ind ſo if there be divers Feoffees, and he make livery to one 
accozding to the Deed,the land paſſeth to all the Feoffreg,and yet the plainer way is to ſay (in 
the name of the whole, oꝛ of all the 1 coffees.) | 
It a man make a charter in Fee, and deliver ſeiſin fo life ſecundum formam cartz, the whole Ibidem. 
Fee ſimple ſhall paſs, foz it ſhall be taken moſt Krongly againſt the Feoffoz. Note that theſe 
wozds (Secundum formam cartæ) are underſtood accozding to the quantity and qualety of ,x.,;:; 0 4n;o. 
the effectuai Eſtate contained in the Deed. It a man make a {eaſe fo years by Deed, and de= 10 Af 15.43. Afl. 207 


liver 


Lib. I. Cap. VII. Of Tenant for years. Seck. 58. 


liver Tein attoding to the fojin and effect of the Deed; pet he hath but an Eftate fo: pears, 
and the livery is Void as Littleton ſaith. - Mo if A. by Deed give land to B. to habe and to 
Mich.33,% 34 Eliz. in Hold after the death of A. to B and his heirs, this is a void Deed, becauſe he cannot reſerve 
the Kings Bench inter to himſelf a particular eſtate, and conſtruction mult be made upon the whole Deed, and it live⸗ 
Hogge & Croſſe for ry be made accoꝛding to the foꝛm and effect of the Deed, the livery allo is void, becauſe the tive= 


lands in London. ry rekerreth to a Deed that hath no effect in law, and therefoze it cannot wozk ſecundum formim 
5 my — de effectum cartæ. Ind ſo it was adjudged, & fic oe ſimilibus. And it is to be cbſerved that 
Seck. 86. neither the Feoffo2 bring abſent, can make livery, noz the Feoffee being abſent can take 


{:very, but by wartant of Fttozney, by Deed, and not by parol becauſe it concerneth matter 


11 H. 471.19 Aſſ. 9. 
19 H. 8. 9. b. + .. of kreehold. | 
Bridgewaters caſe. Vid. Sect 1. in Bridge waters caſe, where a man hath a moveable eſtate of Inheritance, foꝛ ex⸗ 


ampte there put in 13. Acres: the queſtion is where livery ſhall be made. Firſt,if they be par⸗ 
cel ol a anno, they map paſs by the name of the Wannoz, but if they be in grols then the 
charter of Feoffment mliſt be of 13. Acres, lping and being in the Meadow of 80. Acres, gene⸗ 
rally without bounding oꝛ deſcribing of the ſame incertaintp, and livery of the ſeiſin of any 13. 
Acres allotted to the Feoffes foz a year ſecundum formam cartæ is a good livery to paſs the con= 
vid. Sect. 1 tent of 13. Icres where ſoe ver the ſame lie in that Meadow. In the ſecond caſe where one en⸗ 
tire Mannoꝛ is ſeparate and divided, as is afozeſaid, there is no queſtion but the livery muſt be 
made of that Manno, but in the other caſe where two Mannoꝛs are ſeparate, and divided -1- 
ternis vicibus, there the charter of Feoffment mult be made of both, and livery in the Mannoz 
which he is ſriſed of in any one year ſecundum formam cartæ, and the next year in the other ſe- 
cundum formam cartæ: foz there are two diſtinct Mannozs, and ſeveral Eſtates in them. 
33E.3.11 38. Aſſ. p. 2 A livery in law is when the Feoffo: ſaith to the Feoffee being in the view of the houſe oz 
43 Aff. p. z0. Temps H. 5s. land, (FJ give you ponder land to you and your heirs, and go enter into the ſame, and take poſ= 
Tir. Feoffinents Br. 70. feſfion thereof acto:dingly,) and the Feoffee doth accoꝛdiugly in the life of the 5: eoifoz enter, 
- = gn this is a good Feoffment, fo: ſignatio pro traditjone habetur. nd herewith agreeth B: atton, 
28H.8.F.18.9E.4.39. hr f 0 - | : A 4 q 
per Moyle. | Item dici poterit, & aſſignari quando res vendita ve donata ſit in conſpectu, quam venditer & ona- 
Bract. lib. a. cap. i 8. & lib. tot᷑ ꝗicit le tradere: Ind in another place he ſaith, in ſeiſina per effectum & per aſpectum. But if 
4. fo. 22 5. a. either Feolfoz oz the Feoffee die bekoꝛe entry the livery is void And livery within the view is 
(2) E. 4.39 38 E. 3. 11. good where there is no Deed of Feoffment. (a) And ſuch a liver is good albeit the land lie 
(b) OY #4.7-9- in another country. (b) Þ man may have an Inheritance in an upper chamber, though the 
: 1 N 18 Ars 6. lower buildings and ſoil be in another, and ſeeing it is an Inheritance coꝛpoꝛeal it ſhall paſg 
(0 38 Afl pz. bu livery. (c) A man maketh charter of Feoffment and delivers ſeifin within the view the Fe⸗ 
offer dares not enter fox fear of death, but claims the ſame, this ſhall veſt the freehold and in⸗ 
heritance in him; albeit by the livery no cſtate paſſed to him, neither in ded noꝛ in law ſo ag 
ſuch a claim ſhall ſerve, us well to veſt a new eſtate and right in the Feoffee, as in the common 
caſe to teveſt an ancient eſtate and right in the diſſeiſee, dc. as ſhatl be ſaid hereafter moze at 
Large in the chapter of continual claim. Id ſo.note a livery in law ſhall be perfected and exe⸗ 
cuted by an entry in law. (d) It a man de difſeiſed, and make a Deed of Feoffment, and a 
(J) Hill. 37 Eliz-Rot.620. KRerter of Ittoznep to enter and take poſſeſſion, and after to make livery ſecundum formam car- 
8 tæ, this is a good Feoffinent albeit he was out of polleſſion at the time of the charter made, foz 
judged. 2 the Suthozity given by the Letter of Ittoꝛney is executozy,and nothing paſſen by the delivery 
Dyer 16 Eliz.234. of the Ded tili livery of ſeiſin was made. And in anrient Letters of Btrozney power is given 
3 Eliz. Dyer 131. to others to take poſſeſſton foz the Feoffoz. But if a man be diſſeiſed, and make a wꝛiting of a 
© leaſe foz years and deliver the Deed ,and after deliver it upon the gꝛound, the ſecond delivery is 
Lib. z. fols 5. inter void, foꝛ the fitft delivery made it a Deed, and foz that the leaſe foz years muſt take effect by the 
Jennings & Bragge. Delivery of the Detd, therefoze the Deed delivered when he was out of poſſeſſton was void. 
| But lo it is not of a charter of Feoffment,foz that takes effect by the livery and feiſtn. But if 
2 leſſoꝛ had delivered it as aneſcrowe, to be delibered as his Deed upon the ground, this had 
en good. a 
A man makes a leaſe foz years and after makes a Dee d of Feoffment and delivers ſeiũn, 
the leſlee being in poſſeſſion and not allenting to the feoffment, this livery is void, foꝛ albeit the 
Feoffoz hath the kreehold and Inheritance in him, pet that is not ſufficient, foz a livery mul 
be given of the poſſeſſion alſo: but if the leſſee be abſent, and hath neither wife noꝛ ſervants 
(though he hath cartel) upon the ground the livery of ſeilin ſhall be good. 


Lib. 2. fo. 3 7. 32. It a man be ſeiſed of an houſe, and of divers ſeveral cloſes in one county in fee, and makes 
Boriſworths caſe, a leaſe thereof fo: years, and afterward. maketh a ſeoffment in fee of the ſame,and makes livery 
of ſeiſin in the cloſes, (the leſſee oz his wife oz ſervants then being in the houſe) the livery is 
void foz the whole: fo: the lefſee cannot be upon every parcel of the land to him dennſed. fox the 
p:eſervation and continuance of his peſſelſton therein. And therefoze his being in the houſe, 
02 upon any part of the land to him demiſed, is ſufficient to pꝛeſerve and continue his poſſeſ⸗ 
ſion in the whole, from being ouſted oz diſpoſſeſſed. | 3. 
* Jote 


Lib. J. Of Tenant for years. Sec. 60. 


Note a great diverſity, when a man hath two wairs to paſs lands, and both of the waies be 
by the Common law, and he intendeth to paſs them by one of the waies,yet ut res magis valeat 
it ſhall paſs by the other. But where a man may paſs lands either by the Common law, oz by 
raifinx of an uſe, and ſetling it by the Statute, there in many caſes it is otherwiſe, Foz ex⸗ 
ample, Jf a man be ſeiſed in two acres in fe, and letteth one of them foz pe ars, and intending 
to paſs them both by feoffment, maketh a Charter of Feoffment, and maketh livery in the acre 
in poſſeſſion, in name of both, only the acre in poſſeſſion paſſeth by the livery. Pet if the leſſee 
attozn, the Keverſton of that acre ſhall paſs by the deed and attozament, foz he is in by the 
Common law, and in the per in both, and fo in the like, But otherwiſe it is, if the Father 
make a Charter of Feoffment to his ſon, and a letter of Fttozney to make liberp, and no livery 
is m. de, vet no uſe ſhall riſe to the ſon, becauſe he ſhould be in by the ſtatute in another degree, 
viz. inthe poſt, and the intention of the parties woꝛk much both in the raiſing and direction 
of uſes. So if Ceſty que ule, and his feoftces had joyned in a feoffment after the ſtature of 
1 R. 3. cc. it had been the feoffment of the fcoffees, and the confirmation of Ceſty que ute, foz the 
tate at the Common law ſhall be pzefecred. Do to conclude this Point, Df freehold and In⸗ 
herirances, ſome be cozpozeal, as Houlcs,#c. L ands, ec. theſe are to paſs by livery of ſeiſin, by 
Dred oz without Deed ; ſome be incozpozeal,as Pdvowſons, Rents, Commons,Eftovers, ac. 
theſe cannot paſs without Deed, but without any livery. Ind the law hath pꝛovided the Deed 
in place oꝛ ſtead of a livery. Ind lo it is if a man make a leaſc, and by Deed grant the Rever= 
flon in fee, here the Freehold with attoꝛnment of the leſſee by che Deed doth paſs, which is in 
lieu of the livery, See Bra&.liv.2.cap.18. Et eſt traditio de re corporali de perſona in perſonam 
de manu, &c. grantuita tranſlatio, & nihil aliud eſt traditio in uno ſenſu,nifi in poſſeſſionem ĩnductio, 
de re corporali; & ideo dicitur , quod res incorporales non patiuntur traditionem ſicut ipſum jus 
quod rei five corpori inhæret, te quia non poſſunt, res incorporales, poſſideri ſed quaſi, ideo traditio- 
nem non patiuntur, xc. | 

This ancient manner of conveyance by feoffment,and livery of ſein, doth fo: many reſpects 
exceed all other conveyances. Foz ( as hath been ſaid)if the 3 coffoz be out of poſſeſſion, neither 
Fine, Recovery, Jndenture of bargain and ſale inrolled, noz other conveyance, doth avoid 
an eſtate by wzong, and reduce clearly the eſtate of the feoffee, and make a perfect Tenant of 


the Freehold, but only livery of ſeiſin upon the land: the other conveyances being made off 


from the ground, do ſometimes inoze hurt than god, when the Feoffo? is out of poſſeſſion. And 
pet in fone caſes a Freehold ſhall paſs by the Common law without livery of ſeifin: Bs if a 
Houſe oz land belong to an Office by the Gꝛant of the Office by Deed, the houſe oz land paſſeth 
as belonging thereunto. So if a houſe oz chamber belong to a Cozody,by the Gzant of a Co⸗ 
rodp, the houſe oꝛ chamber paſſeth. A Freehold may by cuſtom be ſurrendꝛed without livery, as 
hereafter ſhall be ſaid : and ſo of aſſignment of Dower ad oſtium Ecclefiz, oz otherwiſe, and 
by exthange a Freehold may paſs without livery,as hereafter ſhall be ſaid in this Chapter. 


Sect. 60. 


Ut if a man letteth 
Lands or Tene- 


UE, fait on ſauns 
fait, Foz ſeeing 
that the remainders take 


C Es ſi hoine 
leſſa terres 


ou Tenements per 
fait, ou ſans fait, a 
terme des ans, le 
remainder ouſter a un 
auter pur terme de 
vie, ou en taile, ou 
en fee, donque en tiel 
caſe il covient que le 
.lefſo2 fait un liverie 
de ſeiſin a le leſſee pur 
terme de ans, ou au⸗ 
terment riens - paſſa 
a eur en le remains 
come q le leflte ent en 


ments by Deed, or 
without Deed, for 
term of years, the re- 
mainder over to ano- 
ther for life, or in tail, 


or in fee; in this caſe 


it behoveth, that the 
Leſſor maketh livery 
of ſeiſin to the Leſſee 
for years, otherwiſe 
nothing paſſeth to 
them in the remain- 
der, although that the 
Leſſee enter into = 


effect by livery, there nerds 
no Deed. 


Eq Le remainder is a 
reſidue of an eftate in land 
depending upon a particular 
eſtate, and created together 
with the ſame, and in Law⸗ 
Latin it is called Remanere. 

Eq Fait un livery de 


ſeiſin al leſſer; Chis livery 
is {not neceſſary in this caſe 
koꝛ the leſſee himſelf, becauſe 
he hath but a term foz years ; 
but it is fox the benefic of 
them in the remainder, fo as 
the livery to the Leſſee ſhall 
enure foz the benellt of them 
in the remainder : foz ** li= 

erp 
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7 E. 4. 20. a. per tours les 
Juſt. 1 1 H. 4. 7 f. Pl. Com. 
152. 10 E. 4. 3: 


Lib. 2. ſol. 3 5,3 6. Sir R. 
Heywards caſe. 


I R. 3. ca. 1. 2 1 H. 7. 


Lib. 2. fo. 5. Bucklers 
aſe. 


1 H. 7. 2 8. 8 H. 7. 4. 


31 Hñ. 6. 16. 8 H. 7. 4. 

NM. 21 E. I. coram Rege. 
Ranulph.Huntiogſels 
caſe. 

3 E.3.Coron.310.11H,g, 
33. v. Sect. 74. 


22 H. 6. 1. 16 E. 4. 1, 
18 E. 4. 13. 


Lib. J. 


10 E.4. 1. 12 E. 4. 1 6. 
15 E. 4. 18. 22 E. 4. 35. 
40 E. 3. 10.41. 

Temps H. 8. Feſſments 


72. 


6 E. 4. 2. b. Litt.1 5 2. 


3 H. 7. 13. 


Ruth ea p. 4. ver. 7, 8. 
Deut. 2 3.9, 10. 


Gen. 2 3. verſe 11 


ta) Bracton lib. r. 


cb) P. 19 Eliz. in Com- 
muni Banco. 

Pl. Com. in Aſſ. de freſu- 
force. 91. 29 Aſſ. 26. 
42 Aſſ. p 3. 3 H. 6. 19. 
in formdon. 


Cap. 7. 
very of the poſſeſſion could 
not be made to the next in re⸗ 
mainder, becaule the poſſeſſi⸗ 
on belonged to the leſlee 
foz years, and fo: that the 
particular term, and all the 
remainders make in law but 
one eſtate, and take effect at 
one time, therefoze the libe⸗ 
ry is to be made to the leſſee. 
Wut if a leaſe foz years 
without deed be made to A. 
and B. the remainder to C. in 
fee, and livery is made to A, 
in the abſence of B. in the 
name of both ; it ſcemeth the 
livery is god to veſt the re= 
mainder, and there is a di⸗ 
verſity , between two jopnt 
Attoznies to receive livery 
foz another, and livery and 


Of Tam for years, 


les tenements. Et ſi 
le termoz en tiel cas 
entra devant alcun 
liverie de ſeiſin fait 
a luy, donque eſt le 
franktenement & aury 
le reverſion en le lel⸗ 
ſo2: Pcs ſi il fait 
liverie de Ceiſin a le 
leſſee, donque ct le 
franktenement ove le 
fre a eur en le remain⸗ 
der, ſolonque le fozme 
del grant & le volunt 
del Lefloz, 


Sect 60. 


tenements. And if the 
Termour in this caſe 
entreth before any li- 
very of ſeiſin made to 
him, then is tlie Free- 
hold and allo the Re- 
verſion in the Leſſor. 
But if he make livery 
of ſeiſin to the Leſſee, 
then is the Freehold 
together with the jee 
to them in the re- 
mainder according to 
the form of the Grant, 
and the will of the 


ſein is made to one of them, Leſſor. 

in the name ok both, this is 

clearly void, becauſe they had but a meer and bare Juthozity, and they both do in lam make 
but one Yttozney, unleſs the warrant be joyntly and ſeverallp, but the leſſee foz years hath an 
intereſt in the land, Again, if A. is to make a feoffment to B.and C. and their heirs without 
deed, and A.makes livery to B. in the abſence of C. in the name of both, and to their heirs;this 
livery is void to C.becauſe a man being abſent cannot take a freehold by a livery. but by his 
Attoꝛne being lawfully authozized to receive livery by deed, unleſs the feoffment be made by 
deed, and then the livery to one in name of both is god. 

Mote there is a diverffty between livery of ſeifkn of land, and the deliveryggf a deed fo: if a 
man deliver a deed without ſaping ol any thing, it is a god delivery, but to a livery of ſeiſin 
of land woꝛds are neceſſary ; as taking in his hand the Deed, and the Ring of the do (it it 
be of an houſe) oz a Turffoz Twig (if it be of land) and the Feoffee laying his hand on it, 
the Feoffoz ſay to the g eoffee, Here J deliver to you ſeiſin of this houſe , oʒ of this land, in the 
name of all the land contained in this Deerd, accoꝛding to the foꝛm and effect of the Deed. (as 
hath been ſaid) and if it be without Deed, then the woꝛds may be, Here J deliver you ſriſin ot᷑ 
this houſe oz land, ac. to have and to hold to you fo: life, oz to you and the heirs of pour body, 
oz to you and your heirs foꝛ ever ag the caſe ſhall requi re. 

when the Kinſman of Elemelech gave unto Boas the parcel of land that was Elimelechs, he 
took off his ſhae,and gave it unto Boas in the name of ſeiſin of the land (after the manner in 
Iſrael) in the pꝛeſence, and with the teftimony of many witneſſes. Ind when Ephron infeoffed 
Abraham of the fleld of Machpela, he ſaid to him, argum trado tibi, xc. I deliver this field to thee. 

A man makes a leaſe foz years to A. the remainder to B. in fee, and makes livery to A. with⸗ 
in the view: this livery is void, foz no man can take by foxce of a livery within the view, but 
he that taketh the freehold himſelf, 


¶ Et ſi le termor en tiel caſe enter devant aſcun livery fait c. 
By the entry of the leſlee he is in actual poſſeſſion, and then the livery cannot be made to him 
that is in poſſeſſion, foz Quod ſeme] meum eſt, amplius meum eſſe non poreſt.But if the teſſo; and 
leſſee come upon the Gꝛound, of purpoſe foz the leſſoꝛ to make, and foz the leſſee to take livery, 
there his entry veſts no actual poſſeſſion in him until livery be made, foz (a) Affectio tua nomen 
imponit oper1 tuo. And therefoꝛe if it be agreed between the Diſſeiſoꝛ and Diſſeiſee, that the 
Diſſeiſee ſhall releaſe all his right to the Diſſeiſoꝛ upon the land, and accozdingly the Diſſeiſee 
entreth into the land, and delivereth the Releaſe to the Diſſeiſoz upon the land, this is a god 
Nele aſe, and the entry of the Diſſeiſee, being fo: this purpoſe, did not avoid the Diſſe iſin, fox 
his intent in this caſe did guide his entry to a ſpecial purpoſe. Ind fo was it teſolbeb e b) be 
Sir James Pyer, and the whole Court of Common Pleos, Paſch. 18 Eliz. upon evidence which 
Im ſelf heard and obſerved. But if the Diſſeiſoꝛ infeoff the Diſſeiſee and others there, albeit 
the Diſſeiſee came to take livery, yet when livery is made, the Diſſeiſer is remitted to the 
whole in Judgment of Law, as ſhall be ſaid moze at large in the Chspter of Remitter in his 
pꝛoper place. 

Set. 


Lib. I. 


C T ſi home voile 

, faire feoff, per 
fait ou ſans fait, de t᷑⸗ 
res ou tenem̃ts q il ad 
en pluſoꝛs Gilles cn fi 
Countie, le livery de 
les tenemts en un vil- 


le en le nolme de touts 
luffiſt pur touts les au⸗ 
tres terres q tenemts 


cõpꝛehendes deins m̃ 
le feoffment, en touts 
les auts villes deins 
m le Countie. Mes ſi 
home fatt un fait de fe⸗ 
offment des kres au 
tenements en divers 
Counties, la il covient 
en cheſcun Countie a- 
ver un liverte de leiſin. 


C EC en alcun 

cas home ave⸗ 
ra per le Gꝛant dun 
auter fee (imple, fre 
taile, ou franktenem̃t 
ſans livery de ſeiſin. 
Stcome deux homes 
ſont, a cheſcun deur 
eſt ſeiſie dun quantt- 
tie de terre deins un 
countie, c lun granta 
ſa terre a lauter en 
-eſchange pur la terre 
que lauter ad, & en 
Meſme le Manner 
lauter granta ſa terre 


Of Tenant for years, 


Se. 61. 


Nd if a man 


- make a feoffment by 
deed or without deed, of 
lands or tenements which 
he bath in divers Towns 
in one County, the live- 


ry of ſeiſin made in 


parcel of the Tenements 
in one Town in the name 
of all the reſt is ſufficient 
for all other the lands and 
tenements comprehended 
within the ſame feoffment 
in all other the Towns in 
the ſame County; but if 
a man maketh a Deed of 
Feoffment of Lands or Te- 
nements in divers Coun- 
ties, there it behoveth in 
every County to have a 


livery of ſeiſin. 


Sect. 6 1, 62. 


run 

Countie. 
A county is fetched 
from the French, and 
Shire from the Saxon. 
Foz Styran in the Sax- 
on tongue fignifteth 
partiri, becauſe every 
County oz Shire is 


will 


One 


divided and parted 
by certain metes and 
bounds from another, 
and in Latin is cal⸗ 
led Comitatus a comi- 
tando, foz aceompa⸗ 
nying together. Ind 
foꝛaſmuch as the men 
of one County do not 
accompanp together 
with men of another 
Tounty at County 
Courts, Turns, 
Leets, and other 
Tourts, therefoze in 
Judgment of Law 
they ſhall take no no= 
tice of a lidery in a= 
nother County to paſs 
any lands in their 


own County. ut of this moze ſhall be ſaid hereafter. 


Sec. 62. 


Nd in ſome caſe 

2 man ſhall have 
by the grant of ano- 
ther a fee ſimple , fee 
tail, or freehold with- 
out livery of ſeiſin. As 
if there be two men, 
and each of them is 
ſeiſed of one quantity 
of Land in one Coun- 
ty, and the one grant- 
eth his Land to the 
other in exchange for 
the Land which the 
other hath, and in like 
manner the other 


'TEre Littleton put⸗ 
teth a caſe where 
Freehold, ac. ſhall 

paſg without livery of ſei⸗ 

ſin, and thereupon putteth 
the ccale of an exchange of 
lands in one county that is 


4 


44 E.3.2t, 


50 


45 E.3.27. 3 E.4.704 
9E.4.21, 7 H. 4. 1. 


2 H. 7.4. 


good by deed oꝛ without deed. 


without any livery, but if it 
be in ſeberal Counties there 
muſt be a Deed. Allo of 
things that lie in Gꝛant, as 
Advowſons, Rents, Com⸗ 
mons #c-an exchange of them 
albeit they be in one County, 
is not god ; unleſs it be by 
Deed; and therefoze Little- 
ron putteth his caſe warily 
of Land. And in caſe of 
a Fine which is a Feoffment 
af Reco:d, of a Debiſe by a 
laſt will, of a ſurrender, of a 
releaſe oz confirmation to a 

N 2 * teſſee 


28 H. C. 2. 


Lib. I. 


vide Sect. 1. 


5 E. 4.38, 39.45 E. 3. 20, 
21.45 E. 3. Exchange 10. 


(2) 30 E. 1. Eſch. 15. 
3 E. 4. 10. 9 E. 4.21. 
14 H. 8. 20. 


(b)s E. 5, 6. 30 E. 1. Eſ. 1 6. 
16 E. 1. Eſch. 2. 

7 H.. 34. 3 E. 4. 11. 
(c)9 E. 4. 2 1. 9 E. 3. 5 6. 
21 E. 3.6. 


Eſtates. 
e Sect. 650. 


Cap. 7 I 
leſſee foz vearg, oꝛ at will. In 
all theſe and ſome other cales 
a freehold, ac. (as hath been 
ſaid) may paſs without live⸗ 
ty · Rut this woꝛd (eſchange] 
which our Juthoꝛ here ulech, 


is ſo appꝛepꝛiated by Law, to 


this caſe, as it cannot be ex⸗ 
pꝛeſſed by any Periphꝛaſis oz 
circumlocution 

¶ En ceo caſe cheſ- 
cun poet enter, Sc. 
Foz by the exchange the par⸗ 
ties, albeit the lands be all 
in ene Count, hade no free⸗ 
hold in Derd oz Law in them 
befoze they execute the fame 


ur tmr; and therefoze if 


one of them dieth, befo:e the 
exchange de executed by en⸗ 


try, the exchange is void; fox the 


a le pzimer Gzantoz 
en eſchange pur la 
terre que le p2tmer 
Gzantoz ad; En ceo 
ca3 cheſcun poit enter 
en lauter terre iffint 
miſe en eſchange fans 
aſcun livery de leiſin, 
# tiel eſchange fait 
per parolſr de tenem̃ts 
deins melme le Coun⸗ 
tie ſans eſctipt, eft 
Aﬀets bone. 


OF Tenant for years. Sec. 63, 64,65. 


granteth his Land to 
the firſt Grantor in ex- 
change for the Land 
which the firſt Gran- 
tor hath. In this caſe 
each may enter into 
the other lands, ſo put 
in exchange without 
any livery of  ſeifin. 
And ſuch exchange 
made by parol of Te- 
nements within the 
fame County without 
writing, is good e- 
nough. 


heir cannot enter and take it as a Putthaſoꝛ, becauſe he 


was named only to take by way of limitation of eſtate in courſe of deſcent. 


His is evident e⸗ 
nough.But of what 
things an exchange 

may be made (which was a 

con vepance frequent in foz= 

mer times) is to be leen, and 
herein many things are td be 
obſerved. 


C 


Firſt, That the things ex⸗ 
changed (a) need not to be in 
eſſe at the time of the exchang 
made. Fs if J grant a Rent 
newly created out of my 
lands in exchange, fox the 
Mannox of Dale, this is a 


d exchange. 
#%>)Secondle here need= 


See. 63. 


C ET ft les terres 

on tenements , 
ſofent en divers coun⸗ 
ties, ceſt aſcavoire 
ceo que lun ad eff en 
un Countie, c ceo que 
lauter ad eff en auter 
Countte, la il covient 
de aver un fait indent 
deſtre kait enter eur 
de tiel eſchange. 


Nd if the Lands or 

2 tenements be in 
divers Counties, vi. 
that which the one 
hath in one County, 
and that which the o- 
ther hath in another 
County , there it be- 
hoveth to have 2 deed 
indented, made be- 
tween them of this 
exchange, 


eth no tranſmutation of poſſeſſion, and therefore a releaſe of a Rent, oz Eſtoverg, oꝛ right to 
land in Chen as land is good, 
C 


EC things 
. Lirrleron 


exchanged need not be of one nature, ſo they concern lands 0: Tenements, 
here ſpeaketh. Is land foꝛ Bent 0z commonz0z any other Inheritance which 


concern tands oꝛ tenements, oꝛ ſpiritual things, as Tithes, ac. foz tempozal, and tenure by a 
Divine Ser vice foz a tempoꝛal Signiozy, ac. But Annuities 02 fuch like, which charge the 
pezſon only, and do not concern lands oz tenements, cannot be exchanged foz lands oz tene= 
ments, 


Se. 64, 65. 


C ET nota que en Nd note that in 
; eſchange il co- exchanges it be- 
vient que les eſtates hoveth that the E- 
ſoint egales, que ſtates which both par- 
am⸗ 


＋ E eſchange, il co- 

vient que les eſtates 
ſoient egales, &c. Equa⸗ 
lity in lands is thzeefold , 
vz. Firft equality in value: 


Lib. J. 


ambideur tielr par- 
ties averont en les 
terres iſſint eſchan⸗ 
ges, car ſi lun voit 8 
grant que lauter a⸗ 
veroit la terre en fee 
tatle, pur le terre que 
il averoit del grant 
de le auter en fee ſim⸗ 
ple, coment que laut᷑ 
ſoit agree a cel, ceſt 
elchange eſt votde, pur 
ceo que les eſtates ne 
ſont my egales. 


Cm le man⸗ 

E ner eſt, lou il eſt 
grant & agree enter 
eur, que lun avera en 
lun terre fee taile , & 
lauter en lauter terre 
foꝛſq; a terme de vie, 
ou ſi lun avera en 
lun terre fee taile ge⸗ 
neral, c lauter en lau⸗ 
ter terre fee tatle elpe⸗ 
cial, 4c. Jſlint touts 
foits il covient que 
en eſchange les e- 
ſkates dambiveur par- 
ties ſoient egales 
ceſt aſcavoire , ſi lun 
ad fee ſimple en lun 
terre, que lauter gve- 
ra tiel eſtate en lau⸗ 
ter terre, c | lun ad 
fre taile en lun terre 
il covient que lauter 
avera ſemblable eſtate 
en lauter terre, ac. & 
lic de aliis ſtatibus, 
mes neſt my riens a 
charger del egal va⸗ 
lue des terres, car 


Of Tenant for years. 


ties have in the lands 
ſo exchanged, be e- 
qual, for if the one 
willeth and grant that 
the other ſhall have his 
land in fee tail for the 
land which he hath of 
the grant of the other 
in fee ſimple, although 
that the other agree 
to this, yet this ex- 
change is void, be- 
cauſe the Eſtates be 
not equal. 


N the ſame manner 

it is, where it is 
granted & agreed be- 
tween them, that the 
one ſhall have in the 
one land fee tail, and 
the other in the other 
land but for term of 
life, or if the one ſhall 
have in the one land 
fee tail general, and 
the other in the other 
land fee tail eſpectal}, 
&c.fo alwayes it beho+ 
veth that in exchange 
the eſtates of both 
parties be equal, vi ⁊. if 
the one hath a fee ſim- 
ple in the one land, 
that the other ſhall 
have like eſtate in the 
other land, and if the 
one hathFee tail in the 
one Land the other 
ought to have the like 
eſtate in the other lad, 


'&c. and ſo of other e- 


ſtates, but it is nothing 
to charge of the equal 


Decondly, equality in quan⸗ 
tity of eſtate given and taken. 
Thirdly, equality in quality 
oz manner of the eſtate given 
and taken. But as Littleton 
after ſaith, Equality in value 
of lands in exchange is not 
requiſtte ; neither equality in 
the quality oꝛ manner of the 
eſtate. Ind therefo:e if 2joyn= 
tenants give lands joyntiy 
to two men, and their heirs, 
and the other in exchange of 
other lands to them and their 
heirs in common , this is a 
god exchange , and yet the 
manner of their eſtates ig 
not.equai,foz the eſtate of one 
party is joynt, and the other 
in common. Ind lo it is if 
two men give lands im ex⸗ 

change to A. and his heirs 
fo: lands from A.ts them two 

and their heirs, though the 
one party have a joynt eſtate, 
and the other a ſole eſtate, yet 
the exchange is god. The 
like is if the one land be of a 
defeaſtbte title, and the other 
of an undefeaſible title, vet 
the exchange is gad till it be 
avoided, 


Seck. 6 5. | 


11 


(a) In exchange with the (2) Bracton lib. 5. fo. 355. 


King is god, and yet the 
King is ſeiſed in his politick 
capacity, t the ſubject in his 
natural capacity. But equa⸗ 
lity of the quantity of the e⸗ 
Kate is requeſſte, as it ap⸗ 
pearerh clearly in the cfes 
put by Littleton.( but there= 
in it is to be obſerved, that it 
is not neceſſaty that the par= 
ties to the exchange be ſeiſed 
of ane qual eſtate at the time 
of ths exchange made: foz if 
tenant in tail, os a husband, 
ſeiſed in the right of his wife, 
exchange land, and both by 
the exchange give a fe? ſim⸗ 
le, this is god until it be a= 
ided by the iſſue in tail, 03 
by the wife after the death of 
the husband(dJſo as Littleton 
ſaith, that in exchanges it be⸗ 
hodeth chat the eftate which 
both parties | 
fo exchanged be equal, is as 
much to ſay,as that the oſtate 
recip:ocally given in e 


17 E. 3. 12. b. 4Hqg. 


(b) r 4 H. 6.6 E. 2. Exch. i 


3 E. z. Cui in vita 28. 
10 E. 2. Exch. 12. 

16 E. 3. Exch. 2. 

3 E 3.19. 12 Hf. 4. 12. 
21 H. 6. 25. 13 E. 4. 3. 


(d) 44 E. 3.2 0. 28 EN: 
39 E. 3.1. 9 E. 4.21. 

7 H. 4. 17. 30 E. 1. tit. 
bre. 384. 30 E. i. tit. 


habe in the land exchange 15. 


ought to be equal. (e) But in (ef N.. 62 m. 


a partition the eſtates allot⸗ 
ted to either party need not 
ts 


Lib. J. 


(f) 9 E. 4.21.2 5 H. 6. 56. 
19 H. 6.27. 44 E. 3.24. 


co All. 


Dorſet. Wadon. 
Bedt, Sindeia. 
15 E. 4 3. 


9 E. 4.39. 
45 k. 3.30. 


45 E. a. eſchange 1. 
(g) 28 H 6.2. 

(h)45 E. 3. 20.7 H. 4.11. 
(i) 4 E. a. tit. exch. 10. 

12 Hf. 4. 12. 


Cap. 7. 


to be cqual, es ſhall be cb- 
lerved in his pꝛoper piace. 
To ſhut up this point, 
There be five things neceſſa⸗ 
ry to the perfection of an ex⸗ 
change. 1. That the cſtatcs 
given be £qual.2. That this 
woꝛd (excambium exchange) 
be uſed [f ]which is ſo indi⸗ 
vidually requiſite, 88 it can⸗ 
not be ſupplicd by any other 
woꝛd oz deicribed by any cir⸗ 
cumlocution: and herewith 
agreeth Littleton afterwards 
in this Chapter Sect. Jn the 
book of Domeſday JF. find , 
one terram cambiavit Hugo 
riccuino quod modo tenet co- 
mes Meriton, & iplum ſcambi- 
tum valet duplum. 
Hugo de Bejcamp. pro eſ- 
cambio de warres. 


3. That there be an ere=- 
cution by entry ozclaim in the life of 
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coment que la terre 
lun vault mult piuis 
que la terte de lauter, 
ceo neſt riens a pur⸗ 
poſe: iſſint que les 
eſtates pur leſchange 
fait, ſolent egales. 


Et iſſint en leſchange 


ſont deux grants, car 
cheſcun partie grant 
ſon terre a lauter en 
eſchange, ac. & en 
cheſcun de lour grants 
mention ſerra fait de 
leſchange. 


Self 66. 


value of the lands, for 
albeit that the land of 
the one be of a far 
greater value than the 


'Jand of the other, this 


15 nothing to the pur- 
poſe, ſo as the eſtates 
made by the exchange 
be equal. And ſo in an 
exchange there be two 
grants, for each party 
granteth his land to 
the other in exchange, 
& c. & in each of their 
grants mẽtion ſhall be 
made of the exchange. 


the parties, as hath been ſaid. g · Chat if it be of things 


that lie in grant, it muſt be by Deed. | h Js. Ik the lands be in ſeveral Counties, there ought 
to be a Deed indented, oꝛ if the thing lie in grant albeit they be in one Countp. 

Li JI t an Infant exchange lands, and after his full age occupy the lands taken in exchange, 
the exchange is become pertect, foꝛ the exchange at the firſt was not void (becauſe it amounted 


to a li very, and alſo in reſpect of the recompenſe) but voidable. 


¶ Comeut que luuter agree a cel ceſt eſchange eſt voide. The agreement 
of the parties cannot make that god which the law maketh void. 


C oy home 22 ter- 


Ye aA un auler 


pur ierme dans , Co- 
ment que le. leſſor 
moruſt devant, Gc. 
The reaſon is becauſe the in⸗ 
tereſt of the term (as hath 
been ſaid) doth paſs and veſt 
in the leſſee befoze entry, and 
therefoze the death - of the 
leſſoz cannot -deveſt that 


which was veſted befoze. 


Attorney, Js an 
ancient Engliſh woꝛd, and 
figniffeth one that is ſet in 
the turn, ſtead,'02 place of a= 
nother, and of theſe ſome be 
pꝛibate (whereof our Juthoꝛ 
here ſpeaketh) and ſome be 
publick, as Fttoneys at law, 
whole warrant from his ma⸗ 
ſter ig ponĩt loco {uo ta lem At- 
tornatum ſuum, which ſetteth 
in his turn oz place ſuch a 
man to be his Ittoꝛneßp. 


Sed. 66. 


C-ITem ſi home 
I leſſe terre a un 
auter pur terme dans, 
coment que le lefſo2 
moꝛuſt devant que ie 
leffee enter en les te⸗ 
poit enter en meſmes 
les tenements apzes 
le moꝛt le leſſour, pur 
ceo que le leſſte per 
fozce: de le leaſe ad 
dꝛoit maintenant da⸗ 
ver les tenements 
ſolonq; le fozme de le 
leaſe. Mes ſi home 
fait un fait de keoffe⸗ 
ment a un auter, & un 
letter dattoꝛney a un 


uncoze il 


Lſo if a man let- 
teth land to ano- 
ther for term of years, 
albeit the leſſor dieth 
before the Leſſee en- 
treth into the Tene- 
ments, yet he may en- 
ter into the ſame tene- 
ments after the death 
of the leſſor, becauſe 
the leſſee by ſorce of 
the leaſe hath right 
preſently to have the 
tenements according 
to the form of the 
leaſe: but if a man ma- 
kerh a deed of Feoff- 
ment to another, and a 
letter of Attorney to 
home 


Lib. J. 
home a deliverer a lup 
ſeiſin per lozce de 
meſme le fait, uncoze 
ſi itverſe de ſeiſin ne 
ſoit fait en la vie ce⸗ 
lup que feſoit le fait, 
cco ne vault riens, 
pur ceo que lauter 
nad pas aſcun dꝛoit 
daver les tenements 
ſolonq; le purpozt de 
le dit fait, devant le li⸗ 
verie de ſeiſin. Et ſi 
nul liverie de ſeiſin 
ſoit fait, donque ap2''s 
le mot celuy que fiſt 
le fait, le dꝛoit de tiels 
tenements eſt mainte⸗ 
naat en ſon heire, ou 


theſe 
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one to deliver to him 
ſeiſin by force of the 
ſame deed, yet if live- 
ry of ſeiſin be not ex- 
ecuted in the lite of 
him which made the 
deed, this availeth no- 
thing, ſor that the o- 
ther had nought to 
have the tenements 
according to the pur- 
port of the ſaid Deed 
before livery of ſeiſin 


made, and if there be 


no livery of ſeiſin, then 
after the deceaſe of 
him who made the 
Deed, the right of 
tenements is 


Sec. 66. 


32 


Et un letter dats vide sec 150. 


torney a un home a de- 


liver a luy ſei/m per 


force de meſme le faut. 


Here firſt it appeareth that 


the authozity to deliver ſeiſin 
(as hath been ſaid) muſt be 
by Deed : Foz Letter dattor- 
ney is ag much as a warrant 
of Attozney by Deed,foz Lit- 
teræ do fignifie ſomerime a 


| Deed, as literæ acquictanciz 


do ſigni ſie a deed of Acquit⸗ 


tance,and herewith a) agrre⸗ (a) 24 E. 3. 27. 11 H. 7.13 
Britt. 101. b. 


eth Britton. 


2. Littleton here ſpeaks ge⸗ 
nerally a un home, and few 


perſons are (b) diſabled to be (b)z 1 E. 4. 18. Br. feoſt- 


pꝛibate Yttozneys to deliver 
ſeiſin ; foz Monks, infantg, 

fem coverts,perſons attaint⸗ 
ed, outlawed, excommunica⸗ 
ted, villeins, aliens, ac. may 
be Attoznies. Þ fem may be 
an Attoney to deliver ſeiſin 


ments 30. 
21 H. 6. 30. 


13 E z. Attorney 73. 


en alcun auter. forthwith in his heir, — A — huſ= 
MP. and to the wife, a in 
or in {ome other. therema der to the teller fo} 

ite. 


It appeareth here that the Attoꝛney muſt (c) purſue Hig warrant , otherwiſe he doth not (c)12 Aſſ. pl. 24. 26 Alf. 
deliver ſeiſin by fozce of the Deed, as Littleton ſpeaketh. Now his authoꝛity is twofold, ex= 39. 11 H.. 3. 10 H.. 
pꝛeſſed in his warrant, and implied in Law, both which he muſt purſue, and firft of his expzeſg H. 7. 13. 40 Aſſ. 35. 
authozity. Þ man ſeiled of Black acre and wWhite=-acre makes a deed of feoffment of both, and 
a letter of Fttozney to enter into both acres, and to deliver ſeiſin of both of them accozding to 27 Asr. 41 Af 10, 
the koꝛm and effect of the Deed, and he entreth into black atre and delivers ſeilin ſecundum for. 41 E.3.1 7. 
mam chartæ, this livery and ſeifin is god, albeit he did not enter into both,noz into one in the 
name of both; fo: when he delivereth ſeiſtn of one ſecundum formam charrz,this is tantamount 
and impliet h a livery ot both. So when the feoffment is made to two oz mote, and the At⸗ 
toznep is to make livery of ſeiſin to both, and the Attoꝛney make livery of ſeiſtn to one of the 
Feotfces ſecundum formam & effectum cartæ, this is god to both, and yet in that cafe he that 
is abſent may waive the livery. I leſſee foꝛ life — a Deed of feoffment and a letter of 
Attoꝛner to the leſſoꝛ to make livery, and the leſſoꝛ maketh livery acco:dingty, notwithſtand⸗ 
ing he ſhall enter fo: the fozfeiture ; but if leſſee foz yedrs make a feolfment in fee, and a let⸗ 
ter of Attoꝛney to the leſſoʒ to make livery, and the leſfo; maketh livery accopdingiy,this livery 
Hall bind the leſſoz, c ſhall not be avoided by him: foz the iefſoz cannot make liber as Attoꝛneę 
to the leſſee. becauſe he had no Freehold whereof to make livery, but the Freehold was in the 
leſſoz. JE the leſſoz make a Deed of feoffment,and a letter of Ittozney to the leflee foz years 
to make livery, and he doth it accozdingly, this ſhall not dzown ozextinguiſhhis term, 22 
he did it as a miniſter to another and in anothers right, and is accounted in judgment of Law 
the act of the other, and the Feoffee claimeth nothing by him. 

It one as Pꝛocuratoꝛ oz Attozney to another preſent to his own benefice, he puts himſelf 17 E.3:6t0 
out of poſſeſſion, becauſe he cometh in by the induction and inſtitution ot᷑ the 2. If the 
tenant deviſe that the Lozd ſhall ſell the land, and dieth, and the Loꝛd ſelleth itz the —— 
remains, But if the L oꝛd oz a grantee of a rent charge had been alſo Ce que uſe of the land, 
and after the ſtatute of R. 3. and befoze the ſtatute of 24H. 8.Ce* que uſe had made a froffment in 
fee of the land, albeit the land paſſes from the feoffees, and his feoffment is warranted by the 
power given to him by the ſtatute, yet the Seigniozy oz rent charge is extint by his feoffment, 
foz that he hath not a bare authozity as the Fttoaney hath. 

It a man be diſſeiſed of i::ck- acre, and White⸗ acre, and a warrant of Attoꝛney is made to 
enter into both, and to make liberę, there if the tt ozney enter into black-acre only and makes 
liverp ſecundum formam carta there the livery of ſeilin is void, becauſe he doe bels — his 

ä atrant, 


Tr. 7 Eliz. in cont.banca, 


LIMI 


Lib.l. Cap.n. Of Tenant for years. Seck. 6 7. 


Warrant fo: the eſtate of the diſſeiſoz in White-acre cannot be deveſted without an entry. But 
there is a diverſity between an aurhouty coupled with an intereſt, and a bare authozuty. Fox 
example, A cuſtom within a mannoz tame out of mind of man uſed, was to grant certain lands 
parcel of. the ſaid mannoꝛ in fee ſimple, and never any grant was made to any, and the heirs 
of his body fox life, oz foꝛ vrars; and the A oꝛd of the ſaid mannoz did grant to one by Copy 

(k)Hil.26 El. Rot. 492. f̃ʒ life, the remainder over to another, and the heirs of his body: And it was kadjudged, that 

Inter Stanton & Barnes, the grant and remainder over wag god, foz the Lozd having authozity by cuſtom, and an in⸗ 

RE 1 the tereſt withal, might grant any leſſer eſtate: foz in this caſe the cuſtom that enableth him to the 

g5 greatcr,enableth him to the leſſex, Omue majus continet in ſe minus. But he that hath but a bare 

2& 3 Ph. & M.Dyer.131. — 0 ＋ — 4 hae 4 warrant of Jtrozney,muſt purſue his aut hozity( as hath ben ſaiv) 

l. D 1 . an - U * 

17 El. Pyer 40 A man makes a leaſe foz life, and after makes a Charter of feoffment, with a letter of At⸗ 
tozny . 1 arr hg inn be — — * — 
rever that it map be ſai d once foz all ive. p of ſei i r ommon aſſu⸗ 

(1)Paſch.31 El. Rot. 14. 29 — of lands, is alwates expounded favourably, ut res magis valear quam perear. Ind all this 

in de —— was adjudged and (D reſolved by the Court ol Common Pleas, and after affirmed by all the 

det tn EjeXione firme. Auges of the KinggPench, in a zi of E rrat. . 13 

% in Briefe de Error, .. YN it is to be knoten, that a deed of feoffment beginning Omnibus Chriſti fidelibus, dec. 02 

Hilzz El. Rot. 721. Seiant preſences & futuri, xc. 92 the tike. a letter of Attoʒney may be contained in ſuch a Deed; 

* Communis error facit to ons continent may contain divers Deeds to ſeveral perſons , but if it be by Fndenture 

jus (ut dicitur) in contra» 13 the Feoffoz on the one part, and the Feotfee on the other part, * there a lettet of 

B 


rium, ttozney in uch a Ded is not god, unleſs the Þttozney be made a party in the De&d in= 
| dente . 1 TY - 4 Ke , 

Paſc.z El. in Com.Banc. Now the authqiity of an Attoꝛner implied in the law. is, though the warrant be general, to 

in Yarhams caſe. deliver ſeifly: pet the Attoꝛney cannot deliver ſerfIn within the view, foꝛ his warrant is in= 


tendgble in law of an actual and expꝛeſs livery, and not of a livery in law, and ſo hath it been 
reſolved. Ser moge hereof next following. 


+ *** 


C Encore ſi liverie & ſesſin ne ſoit fait en la vie celuy que feſoit 


; le fat 7 Here albeit the warrant of Attozney be indefinite, without limitation of any time, 

1 | pet the Law pꝛeſcribeth a time. Ig Liccleron Here ſaith, in the life of him that made the dæd: 

27 K. K. 6. Dur the death, not dniy of the Feofoz, of whom Littleton ſpeaketh, but of the Froffe alſo, is a 

c—.uuntermand in law of the letter of Yttoznep,and the Deed it ſelf is become of none effect, be= 

cauſe in this caſe nothing doth paſs befoze livery of ſeiſin. Foz if the Feoffoz dieth, the lands 

| deſcend to his heir, and if the Feoffe diech,livery cannot be made to his heir, becauſe then he 

chould take by pytchafe, where Heirs are named by way of limitation. And herewith a= 

3 greeth Bracton, Item oportet, quod donationem ſequatur rei traditio, etiam in vita donatoris 8 do- 

gracton li. 2. fo. 6. 40 Aſſ. natoril, Cherefaze a letter of Fttoznep to deliver livery of Sriſin after the deceale of the 
pl. 38. 29 H. 6. 7. a. Feoffoz, is void. | : . 

14 E.4-2. 18 E.3. 16. b. Faurthly,Jn all caſes the Attozney muſt purſue the warrant in ſubſtance and effec that he 

11 H. 7. 13, &c. Hath to deliver ſeiſtn. 


: Fifthly, All this is to be e a ſole perſon, oꝛ of aCozpozation oꝛ body conſiſting at 

13H.8.3. 11 H.7.19. one ſole perſan, o ABS perlon,Fc. But it holdeth not in a coꝛpoꝛation aggregate of ma⸗ 
ny veyſpus capable. And therefoze ik a Wayoz and Commonalty make a Charter of feoff⸗ 

at, zney to deliher n, the uverp of Seiſiu is god after the decraſe 


1a0t,qnd a litter of Ittoner to delt n, 1 
of ' Waysz, becaule. the Cozyozation never dieth. The like of a Dran and Chapter, Erfic 


Us, ea 22 | | . 
Laſt, "I the leffo by his Ded licence the leſſee fo lifp 0z years (which is reſtrained be 

fh re in Con Rane condition not ta alien without licence) to alien, and the leſloz dieth befoze the leſſee doth alien, 
era po ere his death no countermand of the licence, but that he may alien, foz the licence exempech 


N. B. 2 2 3. 2 E. 3. offi. d ; b 23 613 Vs , =: p 
LR the leſſee out of the penalty of the condition, and it was executed on the part of the lefſo; as 


as might be. And ſo it was reſolved, Michael 3 Jacob. in Communi Banco. Is if the King 
dez dieth, the licence may be executed after, | 
* Sell. 67. | 
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Y le Iuſte fair C I Tem ſi Tenem̃ts Lſo if Tenements 

- ſotent leſſes a be let to a man 


1 wal... uote, Va- 
lum dicicur à vaſtando,of wa⸗ un home pur terme for term of a half year, 


der kbar depopulerins alleb: de demp an, out pur le or for a quarter of a 
ged 


11 


Lib. J. 


quarter de un an, Fc. 
En tiel caſe, (it lefſee 
fait waſt, k le ſſoz avera 
envers luy bꝛiefe de 
7Ulaſt, & le Bziefe dir⸗ 
ra, Quod tener ad ter- 
minum annorum : Mes 
il avera un ſpecial De- 
claration ſur le veritie 
de ſon matter, d le 
Count nabatera le 
Batefe , pur ceo que 
il puit aver nul auter 
biiefe ſur le matter, 


Of Tenant for years. 


years, &c. In this caſe if 
the leſſee commit waſt, 
the leſſor ſhall have a 
writ of waſt agaiaſt 
him; and the writ ſhall 
ſay, Quod tenet ad ter- 
minum annorum: but he 
ſhall have an «ſpecial 
declaration upon the 
truth of his matter, and 
the Count ſhall not a- 
bate the Writ, becauſe 
he cannot have any o- 
ther writ upon the mat- 
ter. 


Seck. 67. 


ged to be in timber, which we 
call in Latin Maremium, oz 
mare ſuiam, oʒ mareſmium, it is 
good to fetch both of them 
from the oʒiginal. Firſt, Tim- 
ber is a Saxon woꝛd. Se= 
condly, Maremium is derived 
of the French wozd Marreim, 
oz Marrein, which pzoperly fig⸗ 
nifleth Timber. 

An action of waſte doth lie 
again tenant by the Curte= 
fe, tenant in Dower, tenant 
foz life, foz years, oz half a 
year,ozgardian in Chivalrie, 
by him that hath the immedi⸗ 
ate eftate of inheritance, fox 
walt oꝛ deftruction in houſeg, 
gardens, woods, trees, 02 in 
lands, meadotos, ac. oz in ex- 
ile of men to the diſheriſon of 
him in the reverſion, oz re⸗ 


53 


V. Marlb. ca. 23! 
2. part of the laſdir: 


mainder. There be two kinds of waſts,viz. voluntary o: actual, and permiſſive. a) waft map (2) 34.3. Waſt. 143. 
de done in houſes, by puling oꝛ pꝛoſtrating them doton, oz dy ſuffering the ſame to be uncovered, 
whereby the ſpars oꝛ rafters,plaunchers;oz other timber of the houſe are rotten.(b) But if the (b) 40 Aſſ. p. 22.2. Mar. 
houſe be uncovered when the tenant cometh in, it is no walt in the tenant, to ſuffer the ſame to Dyer 117.238.6.24. 
fall down. But though the houle be ruinous at the tenants coming in, vet if he pull it down, 10. 7. 2.44. 3.44. 

it is waſt unleſs he re- edifle it again (c) Alſo if glaſs windows (though glaſed by the tenant 
himſelf ) be bzoken down, oz carried away,it is watt, foz the glaſs is part of his houſe. Ind ſo it 
is of wainſcot, benches, dooꝛs, windows, furnaces, aud the like, annexed oꝛ fixed to the houſe, ei⸗ 
ther by him in the teverſton, oz the tenant. | 

d) Though there be no timber growing upon the ground, yet the tenant at his peril muſt Reg. Judic.26. 
keep the houſes from waſting. It the tenant do oz ſuffer waſt to be done in houſes, pet if he re= (d) 445-3-21.33 Aſſ. r 


patr them defoz any action bzought, there lieth no action of waſt againſt him; 


plead, Quod non fecit vaſtum, but the ſpecial matter. | 
A wall uncovered when the tenant cometh in, is no waſte if it be ſuffered to decay.(e) It the 

tenant cut down oꝛ deſtroy any fruit trees growing in the garden oꝛ ozchard, it is waſt, but if 44k. 3.44. 

luch trees grow upon any of the ground which the tenant holdeth ont of the garden oz ozchard, (e) 74.5.33.448.3-44- 


it is no waſt. 


29 E. 3.33. Ii. 4. f. 63. 
Herlakendens caſe. 
(c) 2 2H. 6. 18. 1 2H. 8B. r. 
13H. 7.2 1. 2 2E. 4. 18. 
21 E. 4.39. 10H. 7. 2. 


u 4E. 3. Waſt. 22. 1 o. El. 
vat he cannot Dyer 276 l. 5 f. 119. in 


Whelpdales caſe. 
19E. 3. Waſt. 30. 


(t) 4E. 3. 2 1.49. 3. 2. 


(f) If the tenant build a new houſe, it is waſte, and if he ſuffer it to be waſted, it is a new H. s. 52. 15. a. Waſt. 
waſt. (g) It᷑ the houſe fall down by tempeſt,oz be burnt by lightning. oꝛ pꝛoſtrated by enemits, 
on the like, without a default of the tenant, oz was ruinous at his coming in, and fall down, 
the tenant may build the ſame again with ſuch materialg ag remains, and with other timber 
which he may take gꝛowing upon the ground foꝛ his habitation,but he muſt not make the houſe 
targer than it was. Ik the houſe be diſcovered by tempeſt, the tenant mult in convenient time 


repair it. 


(h) Ff the Tenant of Dove houfe, warren, Park, Uivary , Eſtangues, oz the like, da take ſo 
many, as ſich ſufficient cze be not let as he found when he tame in, this is waſt, and to fuf= 
fer the pale to decay, whereby the Deer are diſperſed is wafk, 

And it is to be obſerved, that there is waſt, deſtrucion, and exile.Waſt p:operly is in houſes, 
gardens ,(as is afo:eſaid) in timber trees,(viz. Oak, Ach, and Elme and theſe be Timber trees 
in all places) either by cutting of them down, oz topping of them, oꝛ doing any a& where by the 
timber may decay. Allo in countries where timber is ſcant, and Beeches oz the like are con⸗ 
verted to building fo: the habitation of man, oz the like, they ore alſo accounted timber. (i) It 
the tenant cut down timber trees, oꝛ ſuch as are accounted timber, as is at̃oꝛeſaid, this is waſt ;£.4.100.41E.3.Waſt, 
and if he ſuffer the young germins to be deſtroyed, this is deſtruction, (k) So it is it the Ce⸗ 
nant cut down underwood, (as he may by law) pet if he ſuffer the young germins to be de⸗ 
ſtroyed, oz if he tub up the ſame, this is deftruction. 

(1) Cutting down of willows,deech,dirch,aſpe maple ,oz the like, ſtanding in the defence and 
ſafegard of the houſe is deſtruction. (m) It there be a quickſet Fence of white thozn, if the 
Tenant ſtub it up, oꝛ ſuffer it to be deſtroyed, this is deſtruction, and foz all theſe and the (m) 46. 3.1 7. 5H. 6. T0. 
like deftructions an action of waſte lieth, (n) The cutting of dead wood, that is, Ubi arbores r24.s.r. 


ſuut aridz, morruz, civæ, non exiſtentes matemium, nec portautes fructus, nec folia in æſtate, is (u) 16.ELDy.332-20E-3, 
O 


no Waſt. 32. F. N. B. 59. m. 


11. 

(g) Li.4.f.5 3. Herlaken- 
dens caſe. 43 E. 3.6. 

26E. 3.76 11 H 4.32. 
12H. 4.5. 22H. 5. 18. 
19E. 3. Waſt. 30. 


ch) Temps E. 1. Waſt. 12. 


Brit. f. 3 4. 5 R. 3. Waſt. 9. 


12H. 8. 1. Pl. Com. 3 22. 
7H. 3. Waſt. 141. 

(i) 22H. 6. 1 2. a. H. 6. . 
66.11 H. 6. 1. F. N. B. 
59. m. 

(k) 20 E. 3. Waſt. 3 2. 
10H. 7. 2.4 2E. 3. 6. b. 


82. OE. 3. Waſt.3 2. 
1E. 4. 1. 

(1) 40E. 3. 15. b. & 35. 

1 2E. 4. 1. 1 2H. 8. 1. b. 
10H. 7 2. 8 E. z. waſt. 111. 
4E. 6. Waſt. Br. 13 6. 


L ih d J. 

(o) 44. 3.44.2 0E. 3. 
Waſt. 3 2. F. N. B. 5 f. b. 

19 E. 3. Waſt. 3 o. 

(p) 22H. 6. 1 8. b. SE. 3. 35. 
41 E. 3. Waſt. 8 2. 17 E. 3. 7. 
9H. 6. 6 6. 2 H. 7. 2 4. 

F. N. B. 3 g. u. & 149.2. 

2 0E. 3. Waſt. 32. 

(q) Anno 6 El. Of the 
Reports of juſtice Dali- 
ſon in Griffins caſe 17E. 


3.65. 

Britton fol. 168. b. 
(r) 20H. 6. 1. 

F. N. B. 35. n. 

GEL ubi ſupra. 

(1) 28H.8.Dyer 27. 
22H. 6. 2 4. 10H. 7. 5. a. 
44 E. 3. 44. 

(t) 16El. Dy. 332. 
21H. 6.47. 

L. 5 E. 4. 100. 12. E. 3. 
Waſt. 2 8.48 E. 3.25. 
Temps E. 1. 123. 
20E. 3. Waſt.; a. 
voE. 3. Waſt. 3 0. 

(u) 3E. 3. Waſt. 3. 
Bract. I. 4. f.3 13 

(x) Bract. ſol. 165. 
Fleta lib: 1. ca. 1 1. 
16H. g. Waſt. 135. 

3 . a. tit. Waſt. 2. 
17E. z. Waſt. 118. 
10H. 7. 2H 6.11. 

9H. 6.5 2 11 E. 2. 
Waſt. 11 3. F. N. B. 5 6. H. 
& 5 5e. Regiſt. Judic. 2 5. 
(a) Glouc. cap. 5. 
W. 1. c. 2 1. 

Magna charta cap. 4. 
Merleb. cap. 23. 

(b) Bra ⁊. Lib. 4. fol 3 1 6. 
& 317. 

(c) Fleta I. 1. c. 1 r. 


(d) 7 E. 3.54. b. 2H. 5. 7. 
22H. 6. 24.13 H. 7. 
27H. 8. 13. F. N. B. 5 9. f. 
R. z. Waſt. 1437. 


(e) 2H. 4.2 2. 
(f) 2H. 4.2. 


(g) T10E. 4. 1. 40E. 3. 25. 
23H. 8. tit. Waſt. Br. 

32 E. 3.71.44. 3. 8. 

45 E. 3. 3. 40K. 3. 31. 

11 E. z. Waſt. 115. 

2. Mar. Waſt. 11 6. 
8E. z. Waſt. 1 10. 

ch) 24.3 17. 3 0E. 3. 3. 
1H. 6. 13. 


(i) Bract. I. 4. f. 3 15. 31 6. 
367. Feta lib. 1. cap.11. 
Brit. fol. 168. 

Dod. & Stud. l. 2. c. t. 
11H. 4. 3. 10H. 3. Waſt. 
142. 20H. 6. 1. 4H. 3 waft. 
140. 9H. 3. ibĩ d. 136. 


Cap. 7. Of Tenant for years. Sect 67. 


no walt; but turning of trees to coals foz fewel, when there is ſufficient dead wood, is watt. 

(o) It the tenant ſuffer the houſes to be waſted, and then fell timber to repair the ſame, this 
is a double waſt. (p) Digging fo: gravel, lime, clay, bꝛick earth ſtone, oꝛ the like, oꝛ foz mines of 
mettal, coal, oꝛ the like, hidden in the earth, and were not open when the Tenant came in, ig 
waſt; but the Tenant may dig fo: gravel ozclay foʒ the reparation of the houſe, as weil as he 
may take convenient timber trees. | 

(q) It is waft to ſuffer a wall of the ſea to be in decay, ſo as by the flowing and reflowing of 
the ſea, the meadow oꝛ marlh is ſurrounded, whereby the ſame becomes unp:ofitable : but if it be 
ſurrounded ſuddenly by the rage and violence of the ſea,occaſtoned by wind, tempeſt, oꝛ the like, 
without any default in the tenant, (r) this is no waſte puniſhable. Mo it is if the tenant re⸗ 
pair not the banks o: walls again rivers, oz other waters, whereby the meadows oꝛ tnarſheg 
be lurrounded, and become ruſhy and unp2ofitable. | 

) At the tenant convert arable land into woob, 0z è converſo, oz meadow into arable, it is 
waſt, fox it changeth not only the courſe of his husbandzy, but the pꝛoot᷑ of his evidence. 

(t) The tenant may take ſufficient wood to repair the walls,pales, fences,hedges, and ditch= 
es, as he found them, but hs can make no new: and he may take alſo ſufficienc plowbcte,fire= 
bote, and other houſebote. 

The tenant cutteth down trees foz reparations and ſelleth them, and after buyeth chem a= 
gain, and imployeth them about neceſſary reparations,yet it is waſt by the vendition : he can= 
not ſell trees, and with the money cover the houſe : burning of the houſe by negligence oz miſ⸗ 
chance is waſt. , 

(u) It a man make a leaſe fo: lite, and by deed grant that if any waſt oz deſtruction be done, 
that it ſhall be redzeſſed by neighbours, and not by ſuit oz ptea, notwithſtanding an action of 
waſt ſhall lie, fo: the place waſted cannot be recovered without a piea. 

(x) Bracton, Fleta, and Britton, do uſe the ſame diviſton as is afozeſaid, viz. Vaſtum,deftruRio, 
& exilium, ta their pzoper lignification. 

Now ſomewhat is to be ſpoken of Exile oꝛ deſtruction of men; Exile oꝛ deſtruction of Uil= 
laines,02 tenants at will oz making them pooꝛ, where they were rich when the tenant came in, 
whereby they depart from their tenures is waſt. (a) And yet the Stat. of Glouc' ſpeaketh not 
of cxile, but it is compꝛehended under the general woꝛd of paſt, The Stat. of W. 1. hath de- 
ſiructionem, the Stat. of Magna Charta hath Vaſtum & deſtructionem, the Stat of Marlebridge 
hath vaſtum, venditionem & exilium in d mibus, boſcis, & hominibus, &c. 

But waſte and deſtruction in their larger ſenſe are woꝛds convertible. (b) Item de hoc quod 
dicit vaſtum & exilium, ſciendum eft quod no ſunt referenda ad eundem intellectum, ſed vaſtum 8 
deſtructio lere idem ſunt, vaſtum idem eſt quod deſtructio, & è converſo, & ſe habent ad omnem de- 
ſtructionem generaliter. 

(e) Valium autem & deſtructio fere æquipollent & convertibiliter ſe habent ia domibus, boſcis, & 
gardinis, ſed exilium dici poterit, cum ſervi manumittantur & a tenementis ſuis injurioſe ejiciantur, 
fortuna autem & ignis vel hujuſmodi eventus inopinati omnes tenentes excuſant. 

(d) Mo perſon ſhall have an action of waſt, unleſs he hath an immediate ſtate of inheritance, 
but ſometime another ſhall joyn with him fox confozmity. As if a reverſion be granted to two, 
and to the heirs of one; they two ſhall jayn in an action of waſt: and in like ſoꝛt the ſurviving 
Coparcener, and the tenant by the curteſle ſhall joyn in an action of walt : and if two joynte⸗ 
nants be, and to the heirs of one ot them, and they make a leale for life, they ſhall joyn in an a= 
con of waſt. (e) It᷑ the eſtate tail determine, hanging the action of waſt, and the Plaintiff 
become tenant in tail after poſſibility,the action of wati is gone. (f) Jf the tenant doth waſt, 
and he in the reberſion dieth. the heir ſhall not have an action of-walt foz the waſt done in the 
life of the Anceſtoꝛ; noz a Biſhop, maſter of an Yolpital, Parlon oꝛ the like in the time of the 
Pzedecelloz. (g) And ſo if A eſſee foz years doth waſt and dieth, an action of watt lieth not a= 
gainſt the Executoz oꝛ Adminiſtratoz, 3 done befoze their time. But if two Coparceners 
be of a reverſlon, and waſt is commiteed, and the one of them die, the Zunt and the Neece ſhall 
joyn in an action of waſt. 

(u) It lands be given to two and the heirs of one of them, he that hath the Fee ſhall not 

habe an action of waſt upon the Stat. of Glouc' foz that they are joyntenants, but his heir 
ſhall have an action of waſt againſt tenant foz life. 
N Note after waſt done there is a ſpecial regard to be had to the continuance of the reverſſon 
in the ſame (tate that it was at the time of the waſt done, foz if after the walſt he granteth it o⸗ 
ver, though he taketh back the whole eſtate again, yet is the waſt diſpuniſhable, So if he grant 
the reberſſon to the uſe of humſelt and his wike, and of his heirs, yet the waſt is diſpuni ſhable, 
ſo of the like, becauſe the eſtate of the reverſion continueth not, but is altered, and conſequently 
the action of waſt, koꝛ waſt done befoze (which confi in p:ivity is gone. 

DA Pzohibition of waſt did lie again Tenant by the curteſte, Tenant in dower, and a 
gardian in Thivalry by the Common Law, but not againſt Tenant for life oz years, becauſe 

thep 
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ther came in by their own act, and he might have pꝛobided that no walle ſhould 1) 4 ( 
tenant by the curteſte oꝛ in dower can hold of none but of the heir, — — 2 2 95 — 


have an Iction of waſte againſt them, and recover the land againft the allignee : but if the 3.2311 H.4.18.4 E. 
reverſi⸗ 3.25. Regiſt. 7 2. lib. 4. fol. 
on over, the ſtranger ſhall have an Action ot waſte againſt the aſſignes, decauſe in boch Caſes 52 Walkers caſe lib. ' 


the pzivity is deſtroyed ; in all thoſe cales the Action of waſte ſhall be bzought againt him Intent 


146.44 E.3.27. 


nant foz life, years, #c. ſhall anſwer foz the waſte done by a ranger 'F.N.B.59.a.6 60.g.&T. 
| a = 
de over. (m) But if there be two joyntenants of a Ward, — of — — — _ — — — — "to 
: TR TH n F.N.B.60.t.12 H. Ws. 
(n) At᷑ the gardian doth waſte,and the heir within age bzing an actio | ; 0 
ry f n of waſte I9E.2.Waft.117.41E.3. 

Call lole the wardſhip as is afoꝛeſaid, but if the heir bꝛing — action of _ — — — — 
m"— 72 oranges _ damages, foz then he cannot loſe the wardſhip. mA c = —_ 

. (0) An Ankant and Baron and Femme ſhall be puniſhedfoz waſte done b 9) 15 H. 3. waſt. 16. 
. nts Bi Walt 128.28 
che agree to the Eſtate, though there hath been varirtyof opinions in our boaks. 15 . 

(p) Eut if Fem tenant far life take hun band, and the husband doth war, and the wife dierh, 2.4.4. 22-195.; brere 
no action of walte lieth againſt the husband in the tenwit, fox hs wag ſeiſed but in jure uxoris, 246.46 E 3.2 5. 7Hl.s. 2. d. 
and his wife was tenant of the free hold, but if a em be poſſeſſed of a term fo: years, and cada 3E.3.46.10E.3.17.18.9E, 
husband, and the husband doth waſte, and the wife dieth;the husband ſhall be char — e 3.42.9. 3. breve 246. 
_ - waſte, foz the law giveth the term to him, 1 ETSY 2 * 

q) If tenant foz lite grant over his Eſtate upon condition, and the grants S ay 

Y 8 f , doth wafte,and c.. 2 38.8.waſt 

the Gzantoz re-entreth foz the condition bzoken, the action ing = 
71 — place waſted recovered. 8 wg men ” brought againlt the 0% e. : = — 

r a leaſe foz life be made to a Willein, and waſte ig done the | caſe q9E.3.25.q6 
1 for the wate Dons boy, wu — — — vg A entreth, he ſhall not be — 

8) An occupant ſhail not be puniſhed foz waſte, and ſo as i | OY oe 
heirs during the life of B. A. dieth, the heir of A. Gallbe — —— = and his (q) zoE.3.16. 

(<) Al a leafe be made to A. fozlife, the remainder to B. the remainder to C. in fee, in this ( kb 
cale where it is ſaid in the Vegiler,and in b. mu chat an action of waſte doth lie, iris To by and Chapel of Were 

er the death 02 ſurrender of B. in the mea ; ine ir 43 . Caſe], m__— 

on of _—_ 55 — he mean remainder,foz during his lite no aci= on , 3 

ut if a leaſe f̃oꝛ life be made, the remainder foz pears, t vemat | i 3E.3.18.E.N.B.58.c.% 
lie pzelently during the term in remainder, fo: the mean — — — dath 9. h. goE. 3. 3. 33.3. 

But if a man make a leaſe foz life oz years, and after granteth the reverſion t 8 „ 
leſſeꝛ ſhall — no action of waſte during the years, foz he himſelf hath granted away the — lib.; ns 
verſion, in reipect whereof he is to maintain his action, () Drherwiſe it ig. — cafe. 
leaſe in reverſſon which had been but a future intereſt, fox — — — — — — 
the term, and ſo is the book to be underſtood, and the term Hail ve ſaved in that caſe 4 brot. Jennings caſe. 

(u) No action of waſte lieth againſt a gardian in ſocage, but an account 03 treſpaſs, noꝛ a= N-B-59.h.qE.3.18. 


gainſt tenant by Statute Staple, gc, 0z Elegir. re er 
Alt. 18. 


(w) If tenant foz life oz years oz their aſſign make a grant over, and 
ofits, an a; f ; , , Ln ver, notwithſtanding take (u) Marlebridge cap.17; 
Lampoon nn — * 
x) At waſte be done ſparſim here and there in woods, 1 | ecover 1 l. 2. Waſt. . 25H. 
fo much wherein the waſte ſparſim is done. Ando 111 — — — be — ae 5 "Tron 
ed wherein there is waſte dons, but if the waſte be done ſparſim thzoughout,att hani be — F. N. B. 9. E. 
It hath been ſaid that if the hall de waſted, the whole houſe bal be recovered, becauſe the Lib.; H Forte 
whole houſe is denominated of the hall: but latter authoꝛity is to the contrary. F _ 3 wr 
(y) There is waſte of a ſmall value, as Bracton ſaith,Ni6 vaſtum ita modicurn fit propter quod Walt. 136.45 4 vy ty * 
— - 1 facienda. Vet trees to the value of thzee ſhillings and four ——ů— 11.1 5E. 3. Wall. : <= 7 
— — many things together may make waſte to a value, But let us now return Tongs Ex.Walks 34» 


Brief: 8 ; ; i (Y Bract. lib. 4. fol. 3 1 6. 

** ay ef 5 — ſte See in the Begiſer ſeveral wits of waſte; two at the Common E... b. 34 E. 3. Waſt. 
——— e be tenant in Dower, oꝛ the Gardian, and the by ſpecial oz ſtatute Law, 45.14 Hl. 4. T1. b. F. N. f. 

z done by tenant foz like, foz yearg, and tenant by the curteſie. * 60.c.Temps.E.1.Waſt, 


O 2 4 Briefs 


L ih. I 
(z) vi. Bract. lib. 5. f. 41 3. b. 
Fleta lib. 2. ca. 1 2. 
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Cap.. Of Tenant for years. Sec. 67. 


C Br. efe Dirra. The wzits oziginal of the Regiſter (2) (as Briton ſaith) foamed, 
and of courſe had their firſt authozity by # > of Parliament, and therekoꝛe without an Icq of 
Parliament they cannot be altered oz changed, which is pꝛoved by the Catute of W. 2. cap. 24. 
whereby remedy is pꝛobided in many caſes. But hear what Bracton ſaith, Sunt quzdam brevia 
formata in ſuis cafibus, & quædam de curiu, quæ concilio totius regni ſunt approbata, quæ quidem 
mutari non poſſunt, abſque eorundem contraria voluntate. Magiſtralia autem ſæpe variantur ſecun- 
dum varietatem caſuum, & c. And this is the reaſon that in this caſe of Half a year the wozdg 
of the wꝛit ſhall be without change, Quod tener ad terminum annorum, and the plaintiff muſt 
make a ſpecial declaration accozding-to his caſe,fo: otherwiſe he ſhould be without reme dy. In 
this particular caſe the Rat. of Glouc. cap. 3. which giveth the action of Waſte againſt the leſſeg 
fo: life oz years (which lay not againſt them at the Common law) ſpeaketh of one that holdeth 
foz term of years in the plural number, and yet here it appeareth by the authozity of Little- 
ton, That although it be a penal Kaw, whereby treble damages and the place waſted ſhall be 
recovered, pet a tenant foz half a pear being within the ſame miſchief, ſhall be within the 
ſame remedy, though it be out of the letter of the law, foz Qui hæret in litera, hæret in cor. 
rice, which is an excellent example, whereupon in many like caſes a man may ſettle a certain 
judgment. You map obſerve in the ſaid ancient Juthozs, what remedy was given foz waſte 
a common law, and againſt whom, and what was adjudged waſte, deſt.uction, and 
exile. . 

In many caſes a tenant foz life oꝛ years may fell down timber to make reparations, albeit 
he be not compellable thereunto, and ſhall not be puniſhed fo: the ſame in anp action of waſte, 
As (a) if a houſe be ruinous at the time of the leaſe made, if the leſſee luffer the houſe to fall 
down he is not puniſhable, foz he is not bound by law to repair the Houle in that caſe, And 
yet if he cut down timber upon the ground lo letten, and repair it, he may well juſtifie it, and 
the reaſon is, foz that the law doth favour the ſuppoztation oz maintenance of houles of ha⸗ 
bitation foz mankind. Ind therefoze if two oꝛ tnoze joyntenants oꝛ tenants in common be of a 
houſe of habitation, and the one will not repair the houſe, the other ſhall have by the Law a 
Wzit De reparatione facienda, and the Wzit ſairh, Ad ſuſtentationem ejuſdem domus teneantur. 
So it is if the Leſſoz by his Covenant undertaketh to repair the houſes, pet the Leſſes cif 
the Leſſoꝛ doth it not) may with the timber growing upon the ground repair it though he be 
not compellable thereunto. In the ſame manner, if a man make a leaſe of a houſe and land 
without impeachment of waſte foz the houle,yet may the leſſee with the timber upon the ground 
repair the houſe, though he may utterly waſte it if he will, and ſo may he in many other caſes, 
A man hath land in which there is a Mine of Coals, oz of the like, and maketh b) a leaſe of 
the land (without mentioning any Mines) fox life oz foz years, the leſſee foz ſuch Mines ag 
were open at the time of the leaſe made, may dig and take the pꝛolits thereof. (c) But he can= 
not dig fo: any new Mine, that was not open at the time of the leaſe made, fo: that ſhould be 
adjudged waſte. And if there be open Mines, and the Owner make a leaſe of the land with 
the Mines therein, this ſhall extend to the open Mines only, and not to any hidden Mine, 
but if there be no open Mine, and the leaſe is made of the land together with all Mines there⸗ 
in, there the leſſee map dig foz Mfnes, and enjoy the benefits thereof, otherwiſe thoſe woꝛds 
Gould be void. JF have been the moꝛe ſpacious, concerning this learning of waſte, foz that it 
is molt neceſſary to be known of all men. 

Now hath Lictleron ſpoken of an eſtate foz life, and an eftate foz years in ſeveral perſons. 

Now let us ſee how they land ſimul and ſemel in one perſon. 

If a man letteth lands to another foz lite, the remainder to him foz 21. years, he hath both 
eſtates in him ſo diſtinctly,as he may grant away either of them;foz a greater eſtate map uphold 
a leſſer but not e converſo, and therefoze if a man make a leaſe to one foz 21.years, the remain⸗ 
der to him, foz term of his lite, the leaſe fo: years is owned. 

(d) I a man make a leaſe fo: life to one, the remainder to his exetutoꝛs foꝛ 21. years, the 
termfoz years ſhall veſt in him,foz even as Anceſtoꝛ and heir are correlativa, as to inheritance, 
(as if an eſtate foz life be made to A. the remainder to B. in tail, the remainder to the right 
heirs of A. the fee veſteth in A. ag it had been limited to him and his heirs ) even ſo are the Te= 
ſtatoꝛs and the Executoꝛs correlativa as to any Chattel, Ind therefoze if a leaſe foz- life be 
made to the Teftatoz, the remainder to his Executozs foz years, the Chattel ſhall velt in the 
leſſee Himſelf, as well as if it had been limited to him and his Executoꝛs. 


Chap. 


UMI 


Lib. l. 


Of Tenant at will. 


Seck. 68, 


Chap. 8. Sect. 68. 


C Enant a vo- 
lat eſt ou ter⸗ 
res ou tene- 


ments ſont leſſes per 
un home a un auter , 
a aber c tener a luy a 
la volunt le Leſſoz, p 
foxce de quel Leaſe le 
Leſſee eſt en poſſeſſion, 
en tiel cas le leſſee eſt 
appel tenant a volunt, 
pur ceo que il nad al⸗ 
cun certaine ne lure e⸗ 
ſtate, car le Leſſoꝛ luy 
poit ouſter a quel 
temps que il lup pler⸗ 
roit: uncoze i k leſſee 
emblea k terre d le lel⸗ 
ſo2 ap2es lembleer, d 


devant q̃ les blies ſont 


matures lup ouſtaz 
uncoze le lefſee avera 
les blies, q aũra frak 
enter, egres & regres a 
ſcier & de carter les 
blies, pur Cq ilne ſca- 
voit a quel temps le 
lefſo2 voloit entre ſur 


luy. Auterment eſt ſi 


tenant pur terme dans 
q conuft le fine de ſon 
terme emblea ſa terre, 
& le terme eſt finy 
devant que les blies 
ſont matures , en ceo 
cas le Leſſoz, ou ce⸗ 
luy en la reverſion 


Of Tenant at Will. 


T* at will is, 
where lands or 
tenements are 
let by one man to ano- 
ther, to have and to 
hold to him at the will 
of the leſſor, by force 
of which leaſe, the leſ- 
ſee is in poſfeſſion: In 
this caſe the leffee is 
called Tenant atavill, 
becauſe he hath nd cer - 
tain nor ſure eſtate, 
for the leſfor may put 
him out at what time 
it pleaſeth him, Yet if 
the leffee ſoweth the 
land, and the leſſor af- 
ter it is ſown, and be- 
fore the corn is ripe 
put him out, yet the 
leſſee ſhall have the 
Corn, and ſhall have 
free entry , egreſs and 
regreſs to cut and car- 
ry away the Corn, 
becauſe he knew not 
at what time the leſfor 
would enter upon 
him. Otherwiſe ic is 


if Tenant for years,' 


which knoweth the 
end of his term, doth 
ſow the land, and his 
Term endeth . before 
the corn is ripe; In this 
caſe the leſſor, or he in 


7 Enant 4 vo- ple lib. i. cap 13; 
lunt ef, on 


terres ou te- 
tements, ſon leſſes per 
an home 4 un auter, 4 4 
ver © tener «luy a ls 
volunt le leſſor , &c. 
It is riy true that e= 


very leaſe at will muſt in law 12K. 6. 1.38 ; 
be at the will of doth parties, E. 1. b. 1B. 4 $.b: 
when the leaſe 21H.7.33.13H.3.16, 
is made, to habe and to hold 14H. 3. 1 1.14. 


and 


at the will of the leſſoz, the 
law implyeth it to be at the 
will of the leſſer alſo; fo it 
cannot be only at the will of 
the leſſoꝛ, but it mult be at the 
will of the leſſee alſo. Ind 
ſo it is when the leaſe is 
made. To have and to hold 
at the will of the leſſee, this 
mult be alſo at the will of the 
leſſoz 3; and ſo are all the 
books, that ſeem prima facie 
to differ, clearip reconciled, 


Per ceo que il nad Fler lib. 3. cap x5: 


aſcun certaine on ſure 


eſtate, Cc. Alia poſſeſſio 
eſt præcaria & alia pro prece 
conceſſa, ur fi quis fine ſcripto 
concefJerir alicui habiratiovem 
vel uſumfructum in re ſua te- 


nenda ad voluntatem ſuam, hæc 


quidem poſleſſio præcaria eſt 
nuda, eo quod tempeſtive & 
intempeſtive pro voluntate Do- 
mini poterit revocari. 
¶ Vrcore ſi le leſſee 
emblea la terre, & le leſ- 


ſor apres le embleer, cc. 
The reaſon of this is,foz that 
the Eſtate of the leſſee is un⸗ 
certain, and therefoze left the 
ground ſhould be unmanu= 
red, which ſhould be hurtful 


Lib.l, Gaps. Of: Tenant at will. Sed. 86. 


. all reap the — which he avera les blies, pur the reverfion ſhall have 

owed in peace, albeit the lel= : 

ſozdoth derermine his will be= ££0 que le t£xm02 £0: che corn, becauſe rhe 
foze it be ripe. Ind lo - is it Nuſt le certaintie de 8 Leſſee knew the cer. 
he ſet Roots, oz ſow Hemp oz 8 - tainty of his term 

1: ——2 — quant 8 t᷑me ſer = * . e - and 

18 fit,if after the ſame be planted, COIL UNY. nene. 

the leſſoꝛ ouſt the leſſee, oz if the leſſee dieth,vet he oꝛ his Executoꝛs ſhall have that years crop. 

But if he plant young fruit trees, oꝛ young Oaks, Alhes, Elms, &c. oz ſow the ground with 

Acoꝛns, xc. there the leſſoʒ may put him out notwithſtanding, becauſe they will pield no pꝛe⸗ 


Temps E. i. br. a5. ſent annual p2ofit, And this is not only pꝛoper to a leſſee at will, that when the leſſoz deter⸗ 


10 Aſſ. pl. 5. 


10 E. 3. 29. mines his will that thi leſſee Hall have the cozn ſown, dec. but to every particular fenant that 
46 E. 3.1. hath an effatr incertain, foꝛ that is the reaſon which Littleton expꝛeſſeth in theſe woꝛds (pur ceo 
7H. 4.17. que ij nad aſcun certaine ou ſure eſtate.) And therefoze if tenant foz life ſoweth the ground, and 


Libs. 06. Olands cafe, he. vieth, his Executoꝛs {hall have the cozn,foz that his eſtate was uncertain, and determined by 

3. the Act df God. And thr fame Law is of the Leſſee foz years, of tenant fo life. So if a man 
be ſeiled of Land in the Right of his wife, and ſoweth the ground, and he dieth,his Executoꝛs 
ſhail have the coꝛn, and if his wife die befoze him he {hall have the cozn. But if husband and 


wife de joyntenants of che land, and the husband ſoweth the ground, and the land ſurviveth to 


(a) 8 Aſſ. 21. the wife it is ſaid ca) that ſhe ſhalt have the cozn. It᷑ tenant pur terme datur vie ſoweth the 
SE.3.54. g*ound, and Ceſly que uſe dieth, the Leſſee (hall have the coꝛn. If a man ſeiſed of lands in 
Dyer 316. top and hath iſlue a daughter and dieth, his wife being enſeint with a ſon, the daughter ſoweth 
(b) 16H. 6. s. the ground, the ſon is boꝛn, vet the daughter ſhall (b) Have the coꝛn, becauſe her eſtate was law= 


' fulz and defeated by the Act of God, and it is good foz the common: wealth that the ground be 

(e) Lib. 4. fol. 106. ſowne (c) But if the Leſſee at will ſom the ground with coꝛn, 8&c. and after he himlelf deter= 

Olands cate. mine his will and refuleth to occupy ch ground, in that caſe the leſſoꝛ ſhall have the cozn, be⸗ 

cauſe he loſeth his rent. Ind ik a woman that holdeth land Durante viduitare ſua ſoweth the 

td) Olands caſe ubi ſupra. Gzound and taketh husband (d) the leſſoz ſhall have the Embleaments, becauſe that the de= 

termination of her own eftate grew by her own act. But where the eſtate of the leſſee being in⸗ 

certain is defeaſible by a right Paromount, 02 if the leaſe determine by the act of the leſſee ag 

(e) 32E.3.creſp.F.254- Hp fozfetture; condition, cc. (e) There he that hath the right Paramount, oꝛ that entreth fcz 
72 E. 3.25. any foefeiture, &c, ſhall have the coꝛn. | 

Olands caſe, ubi ſupra. If a Diſſeiſoz ſow the ground and ſever the coꝛn, and the Diſſeiſee re-enter (f) He ſhall habe 


a : . 4 hn the coꝛn, becauſe he entreth by a fozmer title, and ſeverance 02 removing of the cozn altereth 


15 E.4.3 1. 2H. 5. T. not the caſe, fo: the regreſs is a continuation of the freehold in him in Jud zment of law from 
5H.7.17.12H.7.25- the beginning, 

10 Hf. 4. 1. 28H. 8.32. (g) If Tenant by Dtatute Merchant ſoweth the ground, and then a ſuddain and caſual 
8. . p2ofit falleth by which he is ſatisfied, he ſhall have the Embleaments. 

—— "I 4 Leſſor luy Pult onſter. T here is an expꝛeſs ouſter, & implyed ouſter, an expzels, 
ch) 35 H.6.24.21 H.6.9. ag whenthe leſſo:; commeth upon the land, and expꝛelly fozewarneth the leſſee to occupy the 
1E. 4. 3. 21 E. 4. 5. ground no longer; an implped, as if the leſſoꝛ without the conſent of the leſlee enter into the 
FI. Com. Parſon de Hony · and and cut down a tres, this is a determination of the will, fo; that it ſhould otherwife be a 
8 wꝛong in him, unlels the trees were excepted, and then it is no determination of the will, foz 


then the act is lawful albeit the will doth continue. At a man leaſeth a Wannoz at will where⸗ 
unto a common is appendant,if the leſſoꝛ put in his beaſts to uſe the common, this is a deter= 
$48 4-6. mination of the wilt, The leſſoꝛ may-dy actual entry into the ground determine his will in 
$E.4.11.&c: the abſence of the leſſer, but by woꝛds ſpoken from the ground the Willis not determined un⸗ 
| til the lelſee hath notice. No moꝛe than the diſcharge of a Factoz, Ittozney, oꝛ ſuch like in their 
abſence is ſufficient in Law until they have notice thereof. 
(2) Lib. g. fol. 10. (a) It a Moman make a leaſe at will reſerving a rent and ſhe taketh husband, this is no 
tHenfeads ease! countermand of the teaſe at will, but the husband and wife ſhall have an action of debt foz the 
to Eliz. Dyer. 2 69. b. Rent, and ſo it is if a leaſe be made to a Woman at will reſerving a Rent, and the leſlee taketh 
| husband, this is no countermand of the leaſe, but the leſſoz map habe an action of debt oz di⸗ 
ſtrein them koꝛ the Rent: ſo if the husband and wife make a leaſe at will of the wifes land re⸗ 
ſerving a Rent and the husband die, yet the leaſe continue th. In like manner if a leaſe be 
made by two to two others at will, and the one of the leſſoꝛs oz of the leſſees die, the leaſe at will 
is not determined in neither of thole caſes ; which are neceſſary points to be known. 


q Apres lemòbleer, & devant que les blees ſont matures. Then put the caſe 
that the coꝛn is ripe and ready to cut down, and the leſſoꝛ befoze the leſſee reapeth it, enter, 
and put out the leſſte, whether ſhall rhe leſſee have the cozn ? and it is without all queſtion that 

the leſſop ſhall habe ir, fox by the ſams reaſon that he ſhall have it when he is put out — 
$ 
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it de ripe, he ſhall have it when he is put out when it is ripe, Et ubi cadem eſt ratio, ibi idem 
jus. ; 

C E i anxt fr axke entrie, 24 7es r ep reſs " (b) F Bu when the law doth give anp (b) Temys E. i. tit. grant i 
thing to one, it giveth impliedly whatſoever is neceſſary, foz the taking and enjoying of the 5. 4.35. 5E. 3. treſp. i 3. 
ſame,Quando lex aliquid alicui concedir,concedere videtur & id fine quo res ipſa eſſe non poteſt, and 21H. 7. 14. b. 5 H. 6. 18. b. 
the law in this caſe dziveth him not to an action foz the coꝛn, but giveth him a ſpeedy remedy to 2K. 2. barre 237. 
en:er into the land, and to take and carry it awur, and compelleth not him to take it at one time, 144-3 2.2 7H. 8. 15. b. 
oꝛ to carry it befoze it be ready to be carried; and theretoꝛe the law giveth all that which is 
convenient, viz. free entry, egreſs and regreſs as much as is neceſſary. 

It᷑ the leſſee be diſturbed of this way which the law doth give unto him, he ſhall have his 
action upon his caſe, and recover his damages, and this action the law doth give unto him; 
toʒ whenſoc ver the law giveth any thing, it giveth alſo a remedy foz the ſame. But here is to 
be obſerved a diverſity between a pꝛivate way, whereof Littleton here ſpeaketh, and a tontimon 
wap. Foꝛ it the way be a common wap, if any man be diſturbed to go that way,oz if a ditch be 

made overthwart the way ſo as he cannot go, pet ſhall he not have an action upon his caſe, and 
this the law pꝛovided koꝛ avoiding of multiplicity of ſuits, foz if any one man might have an 
action, all men might have the like. But the law foz this common nuſance hath pzovided an 
apt ten edy, and that is by pzeſentment in the Leet oz in the Tozn, unleſs any man hath a par= 
ticular damage, as if he and his hoꝛſe fall into the ditch, whereby he received hurt and loſs, 
the e foz this ſpecial damage which is not common to others, he ſhall have an action upon his | 
caſe, and all this (e) was reſolved by the court in the Rings bench; Ind in that caſe it was (0 278-8.27: 
ſaid that it had been adjudged in that court between Weſtbury and Fowell, that where the Jn= —_ 1 * 2 
habitants of Southwark had by cuſtom a watering place foz their cattel which was ſtopped up nicar and Horne. 
by Powell, that in that caſe any inhabitant of Southwark might have an action, foz otherwiſe vid. lib. f. fol. 72. 
they ſhould be without remedy becauſe ſuch a nuſance is not pꝛeſentable in the Let o Tozn : williams caſe. 
Note the diverſity. 

Che e be thee kind of ways, whereof you ſhall (d) read in our ancient books, Firſt a Id) Flera lib. 4. cap. 27 
foot wap, which is called Iter, quod eſt jus eunai vel ambulandi hominis, and this was the firſt Brac. lib. 4. fol. 232. 
way. 

The ſecond is a foot way and hozle way, which is called actus ab agendo; and this vulgarię 
is called pack and prime way, becauſe it is both a foot way, which was the firſt 0z prime way, and 
a pack 02 drift way aiſo. : 3 

The third is via oꝛ adirus, which contain the other two, and alſo a cart way, &c. foz this is 
jus eundi, vehendi, & vehiculum & jumentum ducendi; and this is two fold, viz. Regia via, the 
Kings highway foꝛ all men, & communis ſtrata, belonging to a City 0z Town, oz between 31 E. 3. barre 161. 
Neighbours and Neighbours. This is called in our books chimin, being a French wozd foz 27.3. 78. 

a way, whereof cometh chiminage,chiminarium, oz chimmagium, which ſigniũeth a Toll due by 6E. . 23. 
—— 3 fox having a way though a F ozreft; and in ancient Becozds it is ſometime alſo called 
gium. 

Jt the leſſee at will by good husbandzy and induſtre, either by overflowing and trenching,oz 
compaſſing of the Meadows, 0z digging up of buſhes oꝛ ſuch like, make the graſs to grow in 
moze abundance, vet if the leſſoz put him out, the leſſee ſhall not have the graſs, becauſe that 
the graſs is the natural pꝛoflt of the earth, And the ſame law is if he doth ſow hay=ſeed, and 
thereby encreaſeth the graſs. 


Auterment eſt ſi tenant pur terme dans que conuſt le fine de ſon terme 


Ge. wel ſaid Littleton (which knoweth the end of his term) that is, where the end of the 
term is certain, but where the leaſe foz years depends upon an incertainty, as upon the death 
of Tenant foz life being made by him, oz of a husband ſeiſed in the right of his wife, oz the 
like, thert it is otherwiſe, 


Carta de fore ſta cap. 4; 


SeF. 69. 


Tem ii un meſe Lſo if a houſe be N Q un meſe ſoit 
ſoit leſſe a un letten to one to leſſe 4 un home 

ome a tener a — _ er. ow force a tener 4 volunt, G. 
lunt, Þ fozce de quel whereof the leſſee en- . Thereaſonof this is evident 
le lellte enter en le trethinro the houſe, & — 22 hath been ſaid 
mele, deins quel meſe brings his houſhold- F Meſe, &g Mal: 


ſon; 


Lib.l. 


(a) 31El.ca.r.in 
Doomeſday. 


045.8. 


ſon, called in legal latine 
Meſſuagium, containeth (as 
hath been ſaid)the buildings, 
curtelage, ozchard, and gar= 
den, 

Cottage , Cotagium is a 
little houſe without land to 
it. (a) See 31 Eliz. cap. 1, 
and cottagers in Doomeſday 
book are called Cotterelll: 
and in Ancient Recoꝛds Haga 
ſfaniffeth a houſe. I a man 


' hath a houſe near to my houſe 


(b) Reg. 153. F. N. B. 127. 
4E. a. Vouch. 244. Six 
Acres of Land may be 
parcel of a Houſe. 


(c) 221.4. 27. 34H. 6. 40. 


(d) Bract. l. 2. c. 5 2. b. 


te) 2H. 6. 15. 21H. 6. 20. 


F) Flet. l. 3. c. 3. &c. 15. 

43 E. z. tit. feof. & fairs 51. 
35H. 8. Feoff. Br. 25. Aſſ. 
61. 3 8. Aſſ. 2.35. Aſſ. 12. 
41.3. 17. l. 6. f. z 2. 
Sharps caſe. 


and he ſuffereth his Houſe to 
be ſo ruinous, as it is like to 
fall upon my Houſe, (b) J 
may hade a wzit de domo re- 
patauda, and compel him to 
repair his houſe. But a Prz- 
cipe lieth not de domo, but de 
meſſuagio. 


Per reaſonable 


temps. (c) This reaſonable 
time ſhall be adjudged by the 
dilcrereon of the Juſtices, be= 
foze whom the cauſe depend⸗ 
eth; and ſo it ig of reaſonable 
fines, cuſtoms, and ſervices, 
upon the true (tate of the caſe 
depending befoze them: fo: 
reaſonabienefs in theſe cafes 
belongeth to the knowledge of 


Of Tenant at will. 


il pozta ſes utenſils de 
meaſon, ct puis le leſ- 
fo? luy ouſta, uncoze 
il avera franke entre 
egreſſe & regreſſe en 


meſme le meſe per rea- 


ſonable temps, de car- 
rfer fes bfens & uten- 
ſils. Sicome home 
ſeiſie dun meſe en fe 
fimple, fre tatle,ou pur 
terme de vie, le quel 
ad certain biens deins 
m le meſe, d fait ſes 
executs, a dfy, que- 
cunque apꝛes ſa mozt 
ad k meſe, uncoze les 
exetutoꝛs aũont frank 
entry egreſs & regres 
5 carrier hoꝛs de 
melme le meſe les bñs 
lour teſfato2 per rea⸗ 
lonable temps. 


6 Sect. 7 o. 
ſtuff into the ſame, and 
after the Leſſor put him 
out, yet he shall have 
free entry, egreſs and 
regreſs into the ſaid 
houſe , by reaſonable 
time to take away his 
Goods and Utenſils. 
As if a man ſeiſed ofa 
meſe in fee ſimp'e, fee 
tail, or for life; bath 
certain goods within 
the ſaid houſe, and 
wakes his Executors, 
and dieth, whoſoever 
after bis deceaſe hath 
the houſe, his Execu- 
tors Shall have free en- 
try egreſs and repreſs 
to carry out of the 
ſawe houſe the goods 
of the Teſtator by rea- 
ſonable time. 


the law, and therefoze to be decided by the Juffices. (d) Quam longum eſſe debet non definitur 
in jure, ſed pendet ex diſcretione Juſticiariorum : And this being ſaid of time, the like may be 
ſaid of things incertain, which ought to be reaſonable; foz nothing that is contrary to reaſon, 


is conſonant to Raw. 


I (e) Sicome home ſeiſie dun meſe en ſee ſimple, ou fee taile, Oc. 
This is lo evident, as it needeth no explanation. 


Ere it appeartth , 
EEE! 

fee doth enter, he is 
Tenant at will, becaufe he 
entreth by the conlent of the 
Feoffoz. 


¶ Et deliver a lay 


le fait. Zibeit the Deed 
be deliverdd upon the ground, 
pet doth it not amount to a 

very of ſeifin of the land; 
foeſtt. hath. his: natural effect 
tomake it a Diem (f) Do- 
nationum alia perſscts, alia 


incepta & non perfecta : Ut 


Sed. 70. 


C[Tem ſi un home 
fait un fait de 
Feoffment a un au⸗ 
ter de certaine terre, 
E deliver a tup le 
rie de Seiſin, en ceo 
caſe, celup a que le 
fait eſt fait, poit en- 
ter en le terre, ck te⸗ 
ner # occupier a la 
bolunt celup que fiſt 


Lſo if a man make 

a Deed of Feoft- 

ment to anotker, of 
certain lands, and de- 
livereth to him the 
Deed, bur not livery 
of ſeiſin; in this caſe 
he to whom the Deed 
1s made, may enter in- 
to the Land, and hold 
and occupy it at the 
Will of him 
E 


Lib. I. 


le fait, pur ceo que il 
eſt pꝛove per les pa⸗ 
rols del fait, que il 
eſt la volunt que le 
auter avera la ter⸗ 
re, mes celuy que 
fit le Fayt luy po⸗ 


et ouſte quaunt lup 


pleiſt. 


C |Tem ſi un meaſe 
ſoit leſſe a tener 
a volunt, le lefſee neſt 
pas tenus a ſuſfeiner 
ou repair er le Mea⸗ 
ſon, ficome Tenant 
a terme dans eſt te- 
nus. Mes ſi le Lel⸗ 
ſee a volunt fait vo- 
luntarie waſt , ſicome 
en abatement des 
meaſons , ou en cou⸗ 
per des arbꝛes, il eft 
dit que le Leſſoꝛ avera 
de ceo envers lu actt- 
on de Treſpaſſe. St- 
come jeo bayle a un 
home mes_barbits a 
copeſter Str, ou mes 
boefs a areft la tert, 
c il occiſt mes avers, 
jeo puiſſoy bfi aver un 
acc de triis envers 
lup nient obſtant le 
bailement, 


as an Owner, to kill them, he loſeth the benefit of the uſe of them, ©: in 
have an Bction of Treſpaſs ſur le caſe, foz his converſion, at his election. 

q Tre ſpaſſe © Tranſgreſſio derivatur à tranſgrediendo, becauſe it paſſeth that which is 
right: Tranſgreſſioautem eſt cum modus non ſervatur, nec menſura : debet enim quilibet in ſuo 
facto modum habere, & menſuram : — the loweſt and higheſt Offences there are no 
Acceſſaries, but all are Pꝛincipals, as in Riot 


Of Tenant at Will. 


make the Deed, be- 
cauſe it is proved by 
the words of the deed 
that it is his will that 
the other ſnould have 
the land; but he which 
made the Deed may 
put him out when it 
pleaſeth him. 


Sec. 71. 


Lſo if a houſe be 

leaſed to hold at 
will, the Leſſee is not 
bound to ſuſtain or 
repair the houſe, as 
Tenant for term of 
years is tied. But if 
Tenant at will com- 
mit voluntary waſt, as 
in pulling down of 
houſes, or in ſelling of 
Trees, it is ſaid that 
the Leſſor ſhall have 
an Action of Treſpaſs 
ſor this, againſt the 
Leſſee. As if I lend to 
one my Sheep, to dung 
his land, or my Oxen 
to plow the land, and 
he killeth my Cattel, I 
may 
action of Treſpaſs a- 
gainſt him, notwith- 
ſtanding the lend- 
ing. 


; 2 was void, vet it amounteth to a determination of his will, 
Sicome jeo baile 2 un home mes barbits a —— ſon terre, Gc. 
And the reaſon is,(k) that when the Baylee having but a bare uſe 


well have an ju 


* ntries, and ot her —_ 


Sect. 7 i. 


ſi donatio lecta ſuerit & con- 
ceſſa, ac traditio nondum fue- 
rit ſubſecuta, But if the deed 
be delivered in name of ſei⸗ 
ſin of the land, oz if the 
Feoffoz faith to the Feroffee; 
Take and enjoy this land, 
accozding to the Deed, oz 
enter into this land, and 
God give you Joy , theſe 
wozds do amount to a livery 
of ſriftn, 


T O un meaſe ſoit 
leſſe à tener a 
volunt , le leſſee neſt 


paſſe tenus, Sc. os the 
ſtatute of — 006 
mentioned extends not to a 
tenant at will, and therefoze 
foz permiſſive waſt, the leſſoꝛ 
hath no remedy at all. 


T Mes ſi Leſſee 2 
volunt fait volunta 


s, Sc. 
that it tenant at will cutteth 
down Timber-trets , 0z .vo= 
luntarily pull down and pꝛo⸗ 
Cate houſes, the Leſſoz ſhalt 
Have an Action of Treſpaſs 
againſt him, quare vi & armis, 
fo; the taking upon him pow⸗ 
er to cut Cimber, oꝛ pꝛoſtrate 
houles , concerneth ſo much 
the frethold and inheritance 
as it doth amount in law to 
a determination of his will, 
(hand ſo it hath been 


G6) 36 Tenant at will 


" 24 (g)021 H. 6. 38. 28 E. 3.13. 
And true it is, 12 H4.3. 22 B. 0. 


(h) Mich. 25 & 29 Eliz; 
ad⸗ Rot. 3 1 8. in Com. Banc. 
inter Walgrave & So- 
merſet. V. le Counts de 


granteth over his eſtate to Shrewsburies caſe, Ii. g. 


another, and the Gzantee en⸗ fo. 13. 


treth, he is a Diſſeiſoꝛ, and (1) 27 H. 6.3. 22 B. 4. . 


the leſſoꝛ may have an action 
of Treſpaſs again® the 
grantee, foz albeit the grant 


(F) v.11 H. 4.24. 1 E. 4.9. 
b. 12 E.. 8. 21E.419.& , 


of them, taketh upon him 76. 22 E. 4. 


theſe caſes he may — H. 7. 14. 


let. li.ca. . 


5. 3 H. 7. 4. 


Lib.l. 


21 8.7.39.b. 2 E.4.6.b. 


7 E. 4 2 7.4. 


6 R. z. Avewry 86. 


(19Bra&on lib. 4. fol. 3 1 ö. 
4 E. 3.39. 7 E. 3.13 

24 E. 4.24. 38 E. 3.28. 
7 Rz. ſavour deff. 30. 
3 E. 4.25. 4 H. 6. 30 

22 E.. 38. 18 E. 4.25. 
F. N. B. 2 01. D 203. 

$ E. 2. entre 87. 
Temps H.8. b. 15. 
tit.tenant a volunt. 

Pl. Com. 1 38.4 H. 7. 3. 
(m) 13 H. 7. 10. a. 

21 H. 6. 5 4. 5 E. 4.3. 

2 2 R. a. tit. Diſcont. 

43 E. 3. 23. pl. com 435. 
19 E. 3. bre. 463. 

15 E. 4. Diſcoat. 3 0. 

6 E. 3.5 6,67, 21 E. 4.5. 
21 H. 7.38. 10 E. 4. 18. 
Per Cook & Lite. 

en) Stat. & Marlebridge 


cap. 2 6. 


Abb. Aſſ. 120. b. 
F. N. B. 196. 11 E.. 10, & tance, 


1 1. Brac. l. o. 25 2,253. 


Cap. g. 


Of Tenant by Copy. Seck. 72, 73. 


lions vi & armis, which are the loweſt offences ; and ſo in the higheſt offence which is crimen 
læſæ majeſtatis, there be no Fcceſſaties : but in Felonies there be Acceſſaries both befoze and 


after, 


Loet arſtreyney 

pur le rent arere 
oft aver de Ceo un 
action de debt, Wc. 
Wut ik he impound the di⸗ 
ſtreſs upon the ground letten 
at will, the will is deter⸗ 
mined, Note , he may di⸗ 
train fo2 the Rent, and yet it 
is no Rent ſervice, fo2 no fe= 
alty belongeth thereunto, but 


Sed. 72. 


N ſoz ſur tiel 
leaſe a volunt re- 
ſerve a luy un annu- 
al Rent, fl poit di⸗ 
ſtreyner pur le Rent 
arere, ou aver de ceo 
un action de debt a ſon 
election. 


a Rent diſtrainable of common Right. 

There is a great diverflty between a Tenant at will, and a Tenant at ſufferance : fcz Te⸗ 
nant at will is alwaies by right, and Tenant at ſufferance entreth by a lawful leaſe, and hold⸗ 
eth over by wzong. Þ Tenant at ſufferance is he that at the firſt came in by lawfut demiſe, and 


Ote, if the leſſor 
upon a leaſe at 

will, reſerve to him 
a yearly Rent, he may 
diſtrain for the Rent 
behind, or have for 
this an Action of 
Debt at his own Ele- 
ction. | 


after his eſtate ended continued the poſſeſſion and wzongfully hoidsth over. () As tenant pur 


rerme dauter vie, cuntinueth in polleſion after the deceale of Ce que ric, oz Tenant ken years 
holdeth over his term; the leſſoꝛ cannot have an Fction of Treſpaſs befoze entry. Now that 
a wzit of entry ad terminum qui przterhit, lieth againſt ſuch a tenant as hoideth over, is rather 
by admiſſion of the Detmandant, than fo: any eſtate of freehold that is in him,foz in Judgwent 
of law he hath but a bare poſſeſſion, but againſt the Ring there is no Tenant at ſufferance,bur 
he that holdeth over in the caſes aboveſaid is an intruder upon the King, becauſe there is no 
laches imputed ts the King foz not entring. (m) Jf Tenant in tail of a Kent grant the ſame 
in fee and dieth, vet the iſſue in tail may bꝛing a Formedon, and admit himſelt᷑ out of poſſeſſion. 
Che like law is it if a man maketh a teaſe at with and dieth, now is the will determined, and 
if the leſſee continueth in poſſeſſion he is Tenant at fufferance, and vet the heir by admiſſion 
map Have an aſſife of Mordanc' againft him. (n) But there is a diverſity between particnlat 
eftates made by the terretenant, as above is ſaid, and particular eſtates created by Ad in law: 
as if Gardian after the full age of the htir,continuethin poſſeſſion, he is no Tenanc at ſuffe= 


but an Ybatoz, againſt whom an Aſfize of Mortdanceſter doth lie. Et fic de ſimilibus. 


— 


— 


Chap. 9. Se, 73. 


C Enant per 
Copie , Bc. 
Tenens per co- 


piam ror, Cur 
Copy we call in Latin Co- 
piam , though Copia in his 
proper lignification ſigniſi⸗ 
eth plenty,but we have made 
a Latin wozd of the French 
wozd Cople, and this is an= 


cient, foꝛ in the Regiſter fol. 


51. there is a wit de copla 
ſibelli deſiberanda, which is 
grounded upon the ſtatute of 
2 H. 34. ca. There is no Ce⸗ 
nant in the law, that holdeth 


Tenant by Copy. 


C To per 
Copie de 
Court rolk 


eſt, deins quel Man⸗ 
no2 il y ad un cuſtome 
que ad eſte uſe de 
temps dont memozie 
ne court, que cer- 
taine tenants deins 
meſme le Manno!, ont 
uſe daver terres d te⸗ 
nements, a tener a 


Enant by Copy 
of Court Roll 
is, as if a man 

be ſeiſed of a Mannor, 
within which Mannor 
there is a cuſtome, 
which hath been u- 
ſed time out of mind 
of man, that certain 
Tenants within the 
ſame Manor have uſed 
to have lands and te- 
eur 
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eur & la lour heires nements to hold to be cope wy drag kindof 
en fe ſimple, ou them and their heirs man bolberh br coop 24 


en kee taile, ol a in fee ſimple, or fee charter, oz by copy of a fine, 


: . oz ſuch like, but this Trnant 
terme de vie, dc. a tail, or for term of — — 


volunt le Seignioz life, &c. at the will of (ay Bradton calleth Copy- (4)Bradon lib 2. cap.8; 
ſolonque le cuſtome de the Lord, according holder Villanos Sdckmannos, fol 26. & lib. 4. 0. aof. 


/ x3... Cap.6. Item de cuſtuma- 
ſame Mannor. — doing of Uillein rs. Ockhem Cap. quid 
eg, murdrum.F.N.B.f.12.c. 


And Britton ſaith that ſome that be free of blood do Hold land in Uillenage , and Littleton 
himſelt in the next Chapter calleth them Tenants by baſe tenure: and in F.N.B.fol.12.C. Er 
ceſt term que eſt ore aceſt jour appel copitenaunts ou copiholders, ou tenaunts per copie, eſt forſque 
un novel noſme trove, car dancient temps ils fuer appelles tenant in Villenage, ou de baſe tenure, 
c. (h) And yet in 1 Hl. 5. 11. they are called Copiholders, in 14 H.4-34 tenant per le verge. In (br H.5. 11. 14H.4. 34. 
42 E. 3. 25 · Tenant per Roll ſolonque le volunt le Seignior; and in the ſtatute of 4 E. 1. called ex- 4* E. 3. 25. 
tenta manerii, they are called Cuſtomarii tenentes. and ſo doth Fleta call them. And befoze him Vid.lib.4. fol. z. Browns 
Ockham (who wꝛote in the Reign of H.2.) ſpake of them, and how, and upon what occaſſon 
they had their beginning. 
(e) Terra eſt ſcripto Saxonice Bockland, fundum veteres aut ſcripto qui Bockland, i. e. Bookland, (c)Lamb.verb.terra ex 
aut ſive ſcrjpto qui Folkland dicebatur, poſſidebant, quz fujt ex ſcripto poſſeſſio commodiore erat ſcripto. 
poſſeſſione ſibera, atque immunis, fundus fine ſeripto cenſum penſitabant annuum, atque officiorum 
ſervitute quadam eſt obligatus, priorem viri plerunque nobiles, atque ingenui, poſteriorem ruſtici fere 
& pagani poſſidebant. 


Court. curia, Court is a place where Juſtice is judicially miniſtred, and is derived a 
cura, quia in curiis publicis cur as gerebant. (d) The Court baron muſt be holden on ſome part (d)wid.4. fol. 2 1. inter 
of that which is within th Mannoꝛ, foz if it be holden out of the Manno it is void, unleſs a Murrel & Smith eodem 
Loꝛd being ſeiſed of two & thꝛe Mannozs, hath uſually time out of mind kept at one of his lib. fol 27. inter Clifton 
Mannoꝛs Courts foz all the ſaid Mannoꝛs, then by cuſtom ſuch Courts are ſufficient in law, & Molineux. 
albeit they be not holden within the ſeveral Man noꝛs . Ind it is to be under cod that this 
Court is of two Naturesʒthe firſt is by the common law, and is called a Court baron, as ſome Lib. 4. fol. 2 6. Melwitche⸗ 
have ſaid, foꝛ that it is the Freholders oz Fræmens court, (fo: Warons in one ſenſe ſigniſie caſe. Britton fol. 274. 
Freemen) and of that Court the Freeholders being ſuitozs be Judges, and this may be kept 
from thꝛee weeks to thꝛee weeks. The ſecond is a cuſtomary tourt, and that doth concern copy⸗ 
holders, and therein the Lozd oz his Steward is the Judge. Now as there can be no Court 
baron without Freeholders, fo there cannot be this kind of cuſtomary court without Copy= 
holders oz Cuſtomary⸗ holders. And as there may be a Court baron of Frreholders only 
without Copyholders, and then is the Steward the Kegifter, ſo there may be a cuftomary 
Court of Copyholders only without Freeholders, and then is the Lozd oz his Steward the 
Judge. And when the Court baron is of this double nature, the Court Roll containeth as 
well matters appertaining to the cuſtomary Court, as to the Court baron. 

Ind foꝛaſmuch as the title, oꝛ eſtate of the Copyholder is entred into the Noll whereof the 
Steward delivereth him a copy, thereof he is calledCTopyholder.(c) It is called a Court ba= (c)Lamb.fol.r28,& 136. 
ron, becauſe amongſt the laws of R. Edward the Confeſſs: it is ſaid : Barones vero qui ſuam ha- Cambden gr it fo. 12 l. b. 
bent curiam de ſuis hominibus,&c.taking his name of the Baron who was Loꝛd of the no:, _— fol. 274. Fo 
oꝛ foz that p:operly in the eye of law it hath relation to the Freeholders, (f) who are Judges (t )Marror cap. i. Sect. 3. 
of the Court. And in ancient Charters and Becozds,the Barons of London, and Barons of 
the Cinque Poꝛts do ſtgnifle the Freemen of London, and ot the Cinque Poꝛts. 


J Heiſie aun Mannor. Maneriium dicitur à manendo ſecundum excellentiam ſedes Domeſday. 
magna fixa & ſtabilis. Lageman, i.e. habens ſocam & ſacam ſuper homines ſuos, c. (g) Er ſcien- 2 3 2. 
endum eſt quod manerium poterit eſſe per ſe ex pluribus edificiis coad juvatum five villis & hatnlettts — on : | fe . 
adjacentibus. Poterit etiam eſſe manerium & per ſe & cum pluribus villis, & cum pluribus Ham- — 420. 
lettis adjacentibus, quorum nullum dici poterit manerium per ſe ſed villæ ſuæ Hamlettæ, poterit 
etiam efle per ſe Manerium capitale, & plura continere ſub ſe Maneria non capitalla, & plures vil- 
las & plures Hamlettas quaſi ſub uno capite aut dominio uno. And afterwards, Manerium 
autem fieri poterit ex pluribus villis vel una, plures enim villæ poterunt eſſe in corpore Ma- 
nerii ſicut & una. Ind in theſe (h) ancient Juthozs vou ſhall ſee the difference, inter (h)Bra&.lib.s. fo. 434. 
manſionem, villam, & Manerium. Concerning the Inſtitution of this Court by the Fleta ubi ſupra. 


Laws and Ozdinances of ancient Rings and ä of King Alfred, it _— Mirror. cap. i. ſect. 3. 
2 
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that the firſt Rings of this Realm had all the lands of En gland in Demean and les grard Max, 

nors & Royalties they reſerved to themſelves, and of the remnant they, foz the defence of the 

Realm, enfeoffed the Barons of the Realm with ſuch Juriidiction as the Cou:t baron now 

hath,and inſtituted rhe Freeholders to be Judges of the Court baron. Ind herewith agreed 

the afozeſaid Law of Saint Edward. Ind it is to be obſerved, that in thole antient laws 

under the name of Barons were compiled all the Nobility. ; 

There may be a cuſtomary Mannoꝛ granted by copy of Court roll, ſo although the woꝛd be 

[ Seifie] which pꝛoperly betokeneth a Freehold, yet Tenant fo: years,Tenant by Catute Mer⸗ 

chant, Staple, Elegit, and Tenant at will, Gardian in Chivalry, #c. who are not p:operly 

ſeiſed, but poſſeſſed, are Domini pro tempore, not only to make admittance, but to grant volun⸗ 

tary C opits bf ancient Copihold lands which come into their hands. Ind therekoze there is a 

diverſity between Diſſeiſozs, Ibatoꝛs, Intruders, and others that have deſcaſible Titles, fox 

their voluntary Gꝛants of ancient Copthold lands, ſhall not bind theDiſleiſces oꝛ others t hat 

right have. And voluntary Gꝛants by copy, made by ſuch particular Tenants as is afozeſaid, 
hall bind him that hath the Freehold and Inheritance, becauſe all theſe be lawful L oꝛds foz 
the time being, but ſo is not a Tenant at ſufferance, becauſe he is in by wzong as hath been 

Lib. 4. fol. 24. p. as Eli⁊ · ſaid, and ſo( i ) was it adjudged P. 29 Eliz. inter Rowle & Arteis, lib. 4. fol. 24. Sut ad nittances 
inter Rous & Arteis. made by Diſſeiſoꝛs, Abatoꝛs, Intruders, Tenant at ſufferance, oz others that habe defeaſible 
Titles, ſtand god againſt them that right have, becauſe it was a lawful ad, and they were 

compellable to do them. i ; 
(k)Dyer Mich.7, & 8 (k) And pet in ſome ſpecial caſe an Eſtate may be granted by copy,byone that is not Domi- 
Eliz. Manuſcript. nus pro tempore, no: that hath any thing in the Wannoz. As if the Lozd of a Wannoz by his 
will in wiiting,deviſeth that his Executoz ſhall grant thecuſtomary Tenements of the Wan= 
noꝛ, accoꝛding to the cuſtom of the Mannoꝛ foz the payment of his Debts, and dieth, the Execu⸗ 

toʒ having nothing in the Mannoꝛ, may make Gꝛuntg accoꝛding to the cuſtom of the Manno. 


T Deins quel mannor il y ad un Cuſtome que ad eſte uſe de temps 


dont memory ne Court Sc. Ot this cuſtom here ſpoken of there be three ſupporters. 
The firſt is time, and that muſt be out of memoꝛp of man, which is included within this wo:d 
vide lib. 4. fol. 24. in · Cuſtom) ſo as Copihold cannot begin at this day, (1) The ſecondgſuppozter is that the Tene= 
ter Murrel & Smith. ments be parcel of the Mannoꝛ oz within the Wannoz, which appear by theſe woꝛds of Little- 
ton, que certeine Tenants deins meſme le Mannor,&c. The third ſuppoꝛter is, that it hath been 
demiſed and demiſtble by copy of Court roll, foz it need not to be demiſed time out of mind by 
copy of Court; but if it be demiſible it is ſufficient, Foz example: It a Copihold tenement 
eſcheat to the Loꝛd, and the Lozd keepeth it in his hands by many years,during this time it is 
not demiſed but demiſtble, foz the Lozd hath power to demiſe it again. 
¶ Avolunt le Seignionur ſolonque le cuſtome. So as he is not a bare Te- 


nant at will, but a Tenant at will accoꝛding to the cuſtom of the Manno, as ſhall be ſpoken 
moze hereafcer in this Chapter. 


q Certaine tenements. what things may be granted by copy, is neceſſary to be 
Lib.11.17.Sir N Nevils known: Firſt, a-MWannoz may be granted by Copy. Secondly,underwods without the ſotl 


Caſe. : may be granted by copy to one and to his heirs, and ſo map the herbage oꝛ vefture of land. 

Lib.4.f0.39,31-nter Hoc Chirdly, generally all lands and tenements within the Mannoꝛ, and whatſoever concerneth 

& Tayler. _ o: tenements map be granted by copy: As a fair appendant to a Wannoz may be granted 
* Copp, ec. ; 


Con ſuetudi NES. This woꝛd Conſuetudo being derived a conſuero, pꝛoperly ſignili⸗ 

eth a cuſtom, as here Littleton taketh it: But in legal underſtanding it ſignifieth alſo Tolls, 

Murage, Pontage, Paviage, and ſuch like newly granted by the Ring; andtherefoze when 

Regiſt.F.N.B.270.d. the Ring grants ſuch things, the wozds be, Conceſſimus, Sc. in auxilium villæ prædict' paviand', 
v. Mag. Carta in cap. 8c. conſuetud ines ſubſcriptas, viz. de quolibet tunnagio, &. 


8 15. Brac. lin.. And it was an Article of the Jaſtices in Eire to enquire, De novls conſue tudinibus levatis in 
. 1 regno, five in terra, five in aqua, & quis eas levavit & ubi. Where conſuetudo is taken foz Tolis 
> and ſuch like taxes oz charges upon the Subject. 


Set. 74. 


C ET tiel tenant ne C ET tiel Tenant Nd ſuch a tenant 

putt altener ſa ne puit alien ſa V may not alien his 
terre, Sc. And this is terre per fait, car land by deed, for then 
don⸗ 


Lib. J. 
donques le Seignioz 


poit entrer come en 
choſe kozfeit a luy, 


mes fil voit alien ſa 


terre a un auter, il 
covient ſolonque aſcun 
cuſtome de ſurrender 
les tenements en al⸗ 
cun Court, ac. en le 
maine le Seigniog, al 
uſe celuy que avera ſe 
ſfate,en tiel foꝛm̃, ou 
tiel effect. 

Ad hanc Curiam 
venit A. de B. & ſur- 
ſum reddidit in eadem 
Curia, unum meſua- 
gium, &c. in manus 
Domini, ad uſum Cde 
D. & hered' ſuorum, 
vel bhæredum de cor- 
pore ſuo exeuntium, 
vel pro termino vitæ 
ſuæ, & . Et ſuper hoc 
venit prædictus C. de 
D. & cepit de Domi- 
no in eadem Curia, 
meſuagium predict, 
&c. Habendum & te- 
nendum ſibi & hære- 
dibus ſuis, vel ſibi & 
hæredibus de corpore 
ſuo exeuntibus, vel ſi- 
bi ad terminum vitæ, 
&c.ad voluntatem do- 
mini, ſecundum con- 
ſuetudinem manerii, 
faciendo & reddendo 
inde redditus, ſervi- 
tia, & conſuetudines 
inde, prius debita & 
conſueta, &c. Et dat 


Domino pro fine, &. 
Et fecit domino fideli- 
tatem, &c. 


Of Tenant by Copy. 


the Lord may enter as 
into a thing forfeited 
unto him. But if he 
will alien his land to 
another, it behoveth 
him after the cuſtom 
to ſurrender the tene- 
ments in Court, &c, 
into the hands of the 
Lord to the uſe of him 
that ſhall have the E- 
ſtate, in this form or 
to this effect. 

A. of B. cometh un- 
to this Court, and ſur- 
rendreth in the ſame 
Court a Meaſe, &c. in- 
to the hands of the 
Lord, to the uſe of C. 
of D. and his heirs, or 
the heirs iſſuing of 
his body, or for term 
of life, &c. And upon 
that, cometh the a- 
foreſaid C. of D. and 
taketh of the Lord in 
the ſame Court, the 
foreſaid Meaſe, &c. To 
have and to hold to 
him and to his heirs, 
or to him and to his 
heirs iſſuing of his 
body, or to him for 
term of life, at the 
Lords will, aſter the 
cuſtom of the mannor, 
to do and yield there- 
fore the Rents, Ser- 
vices, and Cuſtoms 
thereof before due 
and accuſtomed, &c. 
and giveth the Lord 
for a fine, &c. and ma- 
keth unto the Lord his 
fealty,&c. 


Sec. 74. 


true in caſe of alienation, but 
when a man hath but a right 
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to a Copihold. he map releaſe T ib. intrat. 13 f. 
it by deed oꝛ by Copy, to one Lib. 4. fol. 2 f. b. inter Kite 


that is admitted Tenant de 
facto. 

J Alien per fait. 
Here it appeareth by Litclets 
that there muſt be an aliena= 
tion : foz the making of the 
Deed alone,unleſs ſomewhat 
paſs thereby is no fozfeiture; 
as if he make a charter of fe= 
offment, oz a deed of demile 
fo: life, and make no livery, 
this is no foxfeiture, becauſe 
nothing paſſeth, and therefo:e 
no alienation, but otherwiſe 
it is of a leaſe fo: peats. 


¶ Forfeit 2 luy. 
This Adjective in Latin is 
forlsfactus, the Uerb is foris- 
facere, and the Noun foris- 
ſactura, they are all derived of 
foris (that is) extra, and fa- 
cere, quaſi diceret, extra legem 
ſeu conſuetudinem facere, to do 
a thing againſt oz without 
Law oz Cuſtom , and that 
legally is called a fozfeiture, 
Lictleton uſeth this wozd but 
once in all his book. What 


& Queinton. 


hall be ſaid ( k) fozfeitures of (xl. ib. 4. inter les Copt- 
Copiholds vou may read at hold caſes 2 1, 23,25, 27, 


large in my Bepo:ts. 
¶ En aſcun Court. 

(1) Chis is the general cu⸗ 
ſtom of the Realm, that e⸗ 
very Copiholder may ſurren⸗ 
der in Court, and need not 
to alledge any cuſtom there⸗ 
foze. So ik out of Court he 
ſurrender to the Loꝛd him⸗ 
ſelf, He need not alledge in 
pleading any cuſtom, but if 
he ſurrender out of Court in= 
to the hands ot the Lozd by 
the hands of two oz thꝛee, c. 
of the Bapliff oz Reeve, 4c. 
02 out of Court by the hand 
of any other, theſe cuftoms 
are particular, and therefo:e 
he mult plead them. 

(cm) Bracton lib. 4. fol.209, 
ſpeaking of theſe kind of cu⸗ 
omary Tenants, ſaith, Dare 
autem non poſlunt tenemen- 


ta ſua, nec ex cauſa, donationis 
ad alios transferre non magis 
quam villani puri, & unde ſi 
transferre debeant , reſtituunt 
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28. Lib. 8.9 2.99, 100. 
Lib. 9.75. 157. Lib. o. 
131. 


(H Bract. lib. z. cap. 8. & 
lib. 4. 49. 15 H. 4. 34. 


1 H. 5. 11. 


(m) Brac. lib. 4. fo. 309. 8 
lib. 2. C. 5. ac. 14 H. 4. 34. 


Lib. J. 


(b) coram Rege Mich. 
31 E. 3. Ranul ph Hunt- 
ingfelds caſe. 

3 E. 3. Corona 310. 

11H. 4.8 3. per Thorning. 


(c) vide lib. . inter les 
Caſes de Copyholds. 


(d)Mich.2 & 2Ph.& M. 
in Com.Banco, by the 
whole Court in Conſta- 
bles caſe of Pickenham 
in Norfolk. 


(e)Fletalib.2.c,65,& 7t- 


t) See more of this li. 4. 
the caſes of Copyholds. 
Trin. 1 Ja.Rot.s 54-inter 
Shapland & Ridler in 
repl. in Com. Banco, the 
caſe of the Gardian in 
Socage adjudged. 


(e)T.39 Eliz. between 
the Copyholders of the 
Mannor of Guiltirns, in 
the County of Northum- 
berland and Armſtrong, 
Lord of the Mannor, in 
Chancery, 


Cap. . Of Tenant by Copy. Sect. 74. 
ea Domino vel Ballivo, & ipſi ea tradunt alijs in villenagium tenenda, but although it be incident to 
the eſtate of a Coyphold to paſs as our Iuthoꝛ ſaith by ſurrenders, (b) pet fo foꝛcible is cuſtom, 
that by it a Freehold and Inheritance, may alſo paſs by ſurrender (without the leave of the 
K 02d) in his Court, and delivered over by the Waily to the feffee, accozding to the fozm of the 
Deed, to be inrolled in the Court oz the like, 


« Ad hanc curiam vent A. de B. & ſurſum reddidit, Sc. Here Little. 
— putteth an example of a ſurrender in Court, and in this example thee things are to be ob⸗ 
D 


ved. 

Firff, That the ſurrender to the Loꝛd be general without expꝛeſſing of any Eſtate, foꝛ that 
he is but an inſtrument to admit Ceſty a que uſe, foz no moze paſſeth to the Lozd, but to ſerve 
the limit ation of the uſe, and Ce que ule, when he is admitted, ſhall be in by him that made 
the furrender, and not by che Lozd. a | 

Setondip, Af the limitation of the uſe be general, then Ce que uſe taketh but an eſtate foꝛ 
life, and therefoze here Littleton expꝛeſſeth upon the declaration of the uſe, the limitation of the 
Eſtate, viz: in fee ſimple, fee tail, ac. RS 

Thitdly,The Lom cannot grant a larger eftate than is expzeſſedin the limitation of the uſe. 
Littleton here putteth his caſe of one. It two Joyntenants de of copyhold lands in fee, and 
the one one of Court accozding to the cuſtom ſurrender his part tothe Lozds hands, to the uſe 
of his laſt will, and by his will deviſeth his part to a ſtranger in fee, and dieth, and at the 
next Court the ſurrender is pꝛeſented, by the ſurrender and pꝛeſentment the joynture was ſe⸗ 
vered,and the deviſee ought to be admitted to the moity of the land, foz now by relation, the 
Cate of the land was bound by the ſurrender. 


C In Manu Domi #27, Dominus manerii. The Loꝛd of a Manno: is deſcribed (e 
by Fleta as he ought to be, in theſe wozdg, In omnibus autem d ſupra omnia decet quemlibet 
dominum verbis eiſe veracem, & in operibus fidelem, Deum & juſtitiam amantem, fraudem & pec- 
catum odientem, voluntarioſque, malevolos, & injurloſos contemnentem, & apud proximos pic- 
tatem vultumque motibilem & plenum, ipſius enim intereſt potius conſilio quam viribus uti, propri- 
ove arbitrio: non cvjuſlibet voluntatii juvenis meneſtrali, vel adulatoris, ſed juriſperitorum virorum 
fidelium & honeſtorum, & in pluribus expertorum conſilio debet favere. Qul bene ſibi vult dif- 
ponere & familiz wut, ſcire veram executionem terrarum ſuarum neceſſarium erit, ut perinde ſciat 
quantiratem ſuarum facultarum & finem annuarum expenſarum. And the reſidue is fit foz every 
tozd of a Manno to know and follow, which were to long here to be recited, only his con⸗ 
cluſton having ſpoken of the loꝛds revenue andexpences, J will add, Quæ omnia diſtincte ſcrþ- 
bantur in membranis, ut perinde vitam ſuam diſponat & facilius convincat mendacia compoſtorio- 
rum. 

f) It thelozdof the Mannoz foꝛ the time being be leſſee foz life oz foꝛ years, guardian, 
02 any that hath any particular intereſt,oz tenant at will of a Mannoꝛ all which are account= 
cd in iam Domini pro tempore) do take a ſurrender into his hands, and befoze admittance the 
lefſee foz life dieth, 02 the years intereſt oz cuſtody do end oz determine, oz the will is determi⸗ 
mined, though the loꝛd tometh in above the leaſe fo: liſe oz foz years, the cuſtody oz any other 
particular intereſt oz tenancy at will, yet ſhall he be compelled to make admittance accoꝛding to 
the ſurrender, and ſo it was holden 17 Eliz. in the Earl of Arundels caſe, which J my ſelf 


ard. 

f q Et dat Domino de fine. Foz the ſigniſication ok this wozd{ finis} Vide Sect. 174. 
183.194. 441. 

Df Fines due to the loꝛd by the Copyholder, ſome be by the change oz alteration of the 
lozd, and ſome by the change oz alteration of the tenant, the change of the loꝛd ought to be by 
Ic of God, otherwile no fine can be due, but by the change of the tenant either by the act of 
God, oz by the act of a party a fine may be due: fo: if the loꝛd do alledge a cuſtom within his 
Mannoꝛ to have a fine of every of his Copyholders of the ſaid Mannoz at the alteration oz 
change of the loꝛd of the Mannoz; be it by alienation, demiſe, death, oz otherwiſe. This is 
a cuſtom againſt the law, as to the alteration oz change of the loꝛd by act of the party, foz by 
that means rhe Copyholders may be oppꝛeſſed by multitude of fines by the ad of the loꝛd. 
But when the change groweth by the ac of God, there the cuſtomis god as by the death of the 
lozd, And this, upon a caſe in the Chancery (g)referred to Sir John Popham Chief Juſtice, 
and upon conference with Anderſon, Periam, Walmſley , and all the Judges of Serjeants 
Inne in Fleetſtreet was reſolved, and ſo certiſied into the Chancery, But upon the change 
oz alteration of the tenant a fine is due unto the 102d. ; 

Df fines taken of Copv holders, ſome be certain by the cuſtom, and ſome be incertain , but 
that fine though it be incercus, yet muſt it be rationabilis. And that reaſonableneſs ſhall be diſ⸗ 
cuſſed by the Juſtices upon the true circumſtances of the caſe appearing unto them, and if the 
Court where the cauſe dependeth, adjudgeth the fine exacted to be unreaſonable, then is - the 

opy- 


Lib. l. 


Of Tenant by Copy. Secf. 7 5, 76. 
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Copiholder compellable to pay it. Ind d it was adjudged: (h) foz all exceſſiveneſs is abho:red (h) paſch. 1 ac. in com. 


in Law. See moꝛt concerning fine of Coptholders in my Repozts (i). which are ſo plai 


there ſet down, as they need not be rehearfed here. 


C C tiels tenants 
—ſont appelles 
Tenants per Copie de 
Court Rolle, pur ceo 
que ils nont auter 
evidence concernant 
lour tenements, fo2(- 
que les Copies des 
Rolles de Court. 


C ET tiels tenants 

ne emplederst, 
ne ſerront empledes 
de lour tenements per 
bꝛiefe le Hoy, Mes 
ſils voilent empleder 
auters pur lour tene⸗ 
ments, ils averont un 
plaint fait en le Court 
le Seignioz en tiel 
foꝛme, ou a tiel effect: 
A. de B. queritur ver- 
ſus C. de D. de placito 
terræ, videlicet, de uno 
meſuagio, quadraginta 
acris ter, quatuor a- 
cris prati, &c. cum per- 
tin', & facit proteſta- 
tionem ſequi quere- 
lam iſtam in natura 
brevis domini Regis 
aſſiſæ mortis anteceſ- 
ſoris ad Communem 
legem, vel brevis do- 
mini Regis aſſiſæ No- 
ve diſſeiſinx ad com- 
munem legem, aut in 
natura brevis de for- 


Set. 75. 


Nd theſe tenants 
are called Te- 


nants by Copy of 


Court Rolle, becauſe 
they have no other 
evidence concerning 
their tenements, but 
only the Copies of 
Court Rolls. 


Sed. 76. 


ANY ſuch tenants 
all neither im- 


plead nor be implea- 
ded for their Tene- 
ments by the Kings 
Writ, but if they will 
implead others for 
their tenements, they 
ſhall have a plaint en- 
tred in the Lords 
Court in this form, 
or to this effect: A. of 
B. complains againſt 
C. of D. of a plea of 
land, viz. of one me- 
ſuage, forty acres of 
land, four acres of 
meadow, &c. with the 
appurtenances, and 
makes proteſtation to 
follow this complaint 
in the nature of the 
Kings writ of aſſiſe of 
Mortdanceſter at the 


.Common Law, or of 


an Aſſiſe of Novel diſ- 
ſeiſin, or Formedon 
in the diſcender at the 


J III nont auter e- 

vidence. Chis ia 
to he underſteod of cvidences 
of alienation, foz a releaſe of 
a} right by Deed a Gopi⸗ 
holder ( that cometh in by 
wap of admittance/map have 
and that is ſufficient to ex⸗ 
tinguiſy the right of the 
Copthold, which he that ma= 
keth the releaſe had, 


Tels tenants ne 
emplederont, ne 


ſerront emplede, Gc. 
This is evident, and needs 
no explanation. 

¶ Mes ſils voilent 
empleder auters, ils 


averont, Sc. Put the 
caſe that the demandant in a 
plaint in nature of a real a= 
ction recovereth the land er⸗ 
roneouſly, what remedy foz 


yl] 


nie Stallon & Brady. 


banco rot. 184 inter 


(1) Lib. 4. the caſes o? 
Copiholds, 


4H. 4. 24. adjudged in 
iament. 


the party grieved? Foz he 14 H. . 34. 1 H. f. 1. 


cannot habe the 


tenure, being in the eye ol the 
Raw, but a Tenant at will, 
and the freehold being in a= 
nother, he ſhall hade a petiti⸗ 
- to the oP 44 the nature 
a await of J 

and therein "Hayy ome 
and have remedy accoꝛding to 
Law, 

¶ De forma dona- 


tionis in diſcender ad 


Lib. 3. fol. 8, 9. in Heydons 
caſe. 


C ommunen Legem. Lib. 4. fo. 2 2, 2 3. 


By the opinion of Littleton 
as there map be an eftate tail 
by cuſtom with the co-opera= 
tion of the ſtatute of W. 2. 
cap.1. ſo may he have a For- 
medon in deſcendꝰ, but as the 
ſtatute without a euſtom ex⸗ 
tendeth not to copiholds, ſo a 

| cuſtom 


15 H. 8. Br. tit. Tails. 


Lib. I. Cap. 9. 


(y)P. 29 Elix. inter Hill 
Upcheic. Cuſtome deins 
le manor de Overhall in 
Eſſex. 

21 Eliz.Dier. 366. 

23 Eliz.Dier 373. 

2) 10 E.z.formdon.s 5. 
21 E. 3.47. Pl. Com. 2 40. 

4 B. z. tormdon. 5 o. 


13 E. 3. tĩt.præſcrĩpt. 2 o. . 
13 R. z. faux Judgment 7. 7 Ar 4 zl 
32 H 6. tit. Subpœna 2. y eſt an) 


7 E.4.19. 


nor, Oc. And 
Here Littleton ſaith 
truly that it is ſaid 


ſo,foz fo it is ſaid in 


13 E.3.13R2. 32 fl. 
6. & 7 E. 4· 19. 

But he ſetteth 
not down his own 
opinion, but rather 
to the contrary, as 
hereafter in this 
Chapter appeareth. 
But now Magiſtra 
rerum Experientia, 
hath made this 
clear and without 
queſtion, that the 
TK ozd cannot at his 
pleaſure put out the 
lawful Coptholder 
without ſome cauſe 
of fozfeiture, and if 

Vide Sect.3 1,6 2,84. f 32. cd oy 2 

action of Treſpaſs 
againſt him, foz al= 
beit he is tenens ad 
voluntatem Domini, 
pet it is ſecundum 
conſuetudinem Ma- 
nerii. 

(b) And Britton 
ſpeaking of theſe 
kind of Tenants 
faith thus, Et ceux 
ſont priviledges en 
tiel mauer que nul 
de les doit ouſter de 


(b)Vid.42 E.2.25. 
Rrit.fol.1 65. 


gue ft le Seig- 


Of Tenant by Copy. 


cuſtom withont the ſtatute 
cannot create an Eſtate tail, 
Now it is not a ſufficient 
poof that lands have been 
granted in tail, foz albeit 
lands have anciently and u⸗ 
ſually been granted by Copy 
& to many men, and to the heirs 
of their bodies, that may be a 
Fee ſimple conditional as it was at the Common Law. But if a remainder have been limited 
over ſuch Eftates and enjoyed, 0: if the iſſues in tail have avoided the alienation of the ance⸗ 
ſoz, oz if they have recovered the ſame in wits of Formedon in the diſcender, theſe and ſuch 
like be prcofs of an eftate tail. (y) But if by cuſtom, copihold may be intailed, the ſame by like 
cuſtom, by ſurrender map be cut off, and ſo hath it been adjudged, (2) ſome habe holden that 
there was a Formedon in the diſcender at the Common Law, 


quendo F. G. Sc. 


Sed. 77. 


C L coment que al⸗ 
cun tiels tenants 

ont inheritance ſolonque 
le cuſtome del Mannoꝛ, 
unẽ ils nont eſtate fozſ⸗ 
que a volunt le Seignioz 
ſolongue le courſe del 
Common ley. Car il eſt 
dit, ſi le Seignio2 eur 
ouſta, ſils nont auter re- 
medy fo2{que de ſuer a 
lour Seigniozs per pe- 
tition, car ſils averont 
auter remedy, ils ne ſer⸗ 
ront dits tenants a vo⸗ 
lunt le Seignioz ſolonq; 
le cuſtome del Mannoꝛ, 
ms le Seignioz ne voile 
enfreinder le cuſtom qeſt 
reaſonable en tiels caſes. 
C Mes Brian Chiefe 
Juſtice dit, que ſon opt- 
nion ad touts foits eſte, 
q unque3 ſerf; ſi tiel tefic 
per le cuſtome payant ſes 
ſervices ſoit eject per le 
Seignioz que il avera 
action de trns vers lup, 
H.z1.Ed.4. Et iſlint fuit 
lopinion de Danby chiefe 
Juſtice „ M. 7 Edw. 4. 


Sect. 7. 


ma donationis in diſ- Common Law, or in 
cendere ad commu- 
nem legem, ou en na⸗ 
ture daſcun aut bꝛieke, 
ac. Plegii de proſe- 


the nature of any o- 
ther Writ, &c. Pledges 
to proſecute F. G. Gc. 


ND although that 

ſome ſuch Tenants 
have an inheritance accor- 
ding to the cuſtom of the 
Manor, yet they have but 
an Eſtate at the will of the 
Lord according to the 
courſe of the Cõmon law. 
For it is ſaid, that if the 
Lord do ouſt them, they 
have no other remedy but 
to ſue to their Lords by 
petition, for if they ſhould 
have any other remedy , 
they ſhould not be ſaid to 
be tenants at will of the 
Lord according to the cu- 
ſtom of the Mannor. But 
the Lord cannot break the 
cuſtom which is rea ſona- 
ble in theſe caſes. 

q But Brian chief Juſtice 
faid, that his opinion bath 
alwaies been and ever ſhall 
be, that if ſuch tenant by 
cuſtom paying his ſervices 
be ejected by the Lord, he 
ſhall have an Action of 
treſpaſs againſt him. H.21. 
E4.4. And ſo was the opi- 
nion of Darby chief Ju- 
ar 


Lib. J. 


Car il dit que le teñ 
per le cuſtoine eff ci⸗ 
bien enheriter de a⸗ 
ver ſon terre ſolonque 
le cuſtame, come ce⸗ 
ſtuy que ad frankte- 
nement al Common 
Ley. 


him. 


Tenant per le Verge. 


ſtice in 7. Ed. 4. For he 
ſaith that Tenant by 
the Cuſtom is as well 
inheritour to have his 
land according to the 
Cuſtom as he which 
hath a freehold at the 
Common Law. 


that 
cuſtoms and ſervices, if he be put out by his Lozd, he ſhall have an 


— 


Sect. 78. 


tiels tenements, tant come Ilx 
ſont les ſerviees que a lour te- 
nements appendant, ne nul ne 
poet lour ſervices acreſtre ne 
change a faire autres ſervices 
ou pluis. Ind herewith a= 
recth Sir Robert Danby, 
CG Een 

ommon „ N. 7 E- 419. 
and Sir Thomas Brian his 
NM. 21 E. 4.80. viz. 


e 


the d 
agion 


C Enants p 
le verge, 
ſont en ti⸗ 


el nature come tene⸗ 
nants per le copy de 
Court Roll. Mes 
la cauſe pur que ils 
ſont appelles tenants 
ꝑ la'Uerge, eſt p ceo 
que quit ils voilẽt ſur⸗ 
renner lour tenemets 
en ie main lour ſeig⸗ 
niaz al uſe dun auter, 
ils averont un petite 
Merge ( per le cu⸗ 
ſtome) en lour main, 
le quel ils bailera al 
Seneſchal , ou al 
Balife ſolonque le 
cuſtome #4 uſe del 
Mano c coluy que 
avera la terre, pꝛen⸗ 
D2a: meſme la terre en 
le Court, $ ſon pꝛiſel 
ferra enter en le roll, 
F le Senelchal, au le 
bailife, ſalonq; le cu⸗ 
ſtome delivera a ce- 


Chap. 10. Sect. 78. 
Tenant per le Verge. 


Enant by the 
Verge are in 
the ſame na- 


ture as Tenants by Co- 
py of Court Roll. But 
the reaſon why they be 
called Tenants by the 
Verge is, for that when 
they will ſurrender 
their Tenements in- 
to the hands of their 
Lord to the uſe of a- 
nother, they ſhall 
have a little Rod (by 
the cuſtome) in their 
hand, the which they 
ſhall deliver to the 
Steward, or to the Bai- 
liff according to the 
cuſtome of the Mannor, 
and he which ſhall 
have the Land ſhall 
take up the fame land 
in Court, and his ta- 
king shall be entred 
upon the Roll, and the 
Steward or Bailiff, ac- 
cording to the cuſtom 
Q 


— 


q Enants per 
le Verge. 
This Tenanf 14k. . 33 


per le Verge is a meer Copy⸗ 
holder and taketh his name 
of the Ceremony of the 
Uerge. Tenure in Uillenage, 
02 by baſe tenure is thus de- 
ſcribed by Britton, (a) Ville- 

e eſt tenure de demeines de 


ſon volunt per villeines ſervices 
de enprover al opes le Seigulor, 
de livere per verge & nient per 
title de eſtrit, ne per ſucceſſion 
de heritage dont gards de mari- 
ages ne auters ſervices reals 
come homage & reliefes ne po- 
ient des amnones de demeines 
ne de villenage eſts demand. 


J A te Seneſchal, 
(which we call à Steward 
Heneſchele , is ate o 
Sein a Woule 02 Place, and 
Schale an Dfficer oꝛ Gover- 
no:, ſome ſay that ſen is an 
ancient woꝛd foz JYuftice,ſo as 
Seneſchal ſhould ſigniſte Offi- 
ciarius Juſtitiæ, and ſome ſay 
that Steward ts derived of 
Stewe (that ts) a place, an» 
Ward, that ſigniũeth a Kees 
per, Warden, 0: Governoz: 
and others that it is derived 
of Stede, that fignifleth a 
place alſo, and Ward ag it 
were the keeper oz governo: 
of that place; but it is * 


(4) Britton fol 165. a. 


2 . F.N.B.fol. 12. 
cheſcyn Seigbior baille a tener a Liberatio per Virgars. 


Lib... Cab. 10. 
of many ſigniũcationg. In 


vide Set.92.% 379. this place it fignificth an offi= 


Flera l. 2. c. 66. cer of Juſtice, viz. a keeper of 
Vide Statut. de extent. Courts, #c. Fleta deſcribeth 
tmaner. 14 E. t. the office and duty of this of= 

ficer at large moſt excellently : 


Provideat ſibi dominus de ſene- 
ſchallo circumſpecto & fideli, 
viro provido & diſcreto & gra- 
tioſo, humili, pudico, pacifſco, 
. & modeſto, qui in legibus con- 
ſuetudinibusque provinciz 8c 
officio ſeneſchalciz fe cognoſ- 
cat & jura dominj ſui in omni- 
bus teneri affectet, quique ſub- 


Tenant per le Verge. 


luy que pꝛiſt la terre, 
meſme[T verge, ou un 
auter verge en noſme 
del ſeiſin, c pur cel 
cauſe ils ſont appel- 
les tenants per le 
verge, mes ils nont 
auter evidence, ſinon 
— copy de Court 
roll. 


0 S 4 & 0 7 9. 
ſhall deliver to him 
that taketh the Land 
the ſame rod, or another 
rod in the name of ſei- 
ſin, and for this cauſe 
they are called Tenants 
by the Verge, but they 
have no other evidence 
but by copy of Court 

oll. | 


ballivos domini in ſuis erroribu; & ambiguis ſciat inſtruere & docere, quique egenis parcere, & qui 

nec prece vel pretio velit à tramite juſtitiz deviare, & perverſe judicare, cujus officium eſt curias 

tenere maneriorum & de ſubſtractionibus conſuetudinum, ſerviclorum, reddituum, ſecta rum ad cut i- 

am, mercata, molendina domini & ad viſus frankpledg : aliarumque libertatum domino pertinenti- 

um inquirat, c. The reſidue pertaining to his Dffice is woꝛth your reading at large. Every 

vide lib. ¶ caſes deCopi- Steward of Courts is either by Ded oz without Deed ; foz a man may be retained a Ste= 


holds. fo. 26, 27,30. 


ward to keep his Court Baron and Leet alſo belonging to the Mannoꝛ without Deed, and 
that retainer ſhall continue until he be diſcharged. The Rozd of a Manno map make ad⸗ 


mittances out of Court and out of the Mannoꝛ alſo, ag at large appeareth in my Reports. 


C A Le bulit. This 

i wozd bailie as ſome 
ſay cometh of the French 
wozd Bailife, in Latin bal- 
livus , but in truth Batly 
is an old Daxon wozd, and 
ſigniſieth ſafe keeper oz pꝛo⸗ 
tectoz, and baile oz ballum is 
ſafe keeping oz pꝛotection: 
And thereupon we ſay when 
a man upon furety is deliver= 
ed out of pꝛiſon traditur in 
ballium, he is delivered into 
baile, that is, into their ſafe 
keeping 02 protection from 
pꝛiſon: and the Sheriff that 
Hath Cuſtodiam Comitatus, is 
called ballivus, and the Coun⸗ 
ty balliva ſua. 


J Reve, ig derived of 
the Saxon word  gerefa oz 
gereve; and by contraction oz 
rather cozruption greve , 02 
Reve, and is in Latin prz- 
fetus oz præpoſitus. It ſig⸗ 
niſies ag much ag appruator a 
diſpoſoz oꝛ directoz, as wood= 
reeve,thcep=reeve, ſhire-reeve, 
c. whereof moze (hall be ſaid 
hereafter. Vide Fleta lib 2. 
cap. 67. where He treateth of 
the office of the Bailiff, and 

cap. 69. de officia præpoſiti, of 


Vide Lamb. expoſition 
et Saxon words. 


Pleta 1.2.e.67.% 69. 


Sed. 79. 


CLC auri en di⸗ 

vers Seigni⸗ 
ozies dt Mannoꝛs, il 5 
ad tiel cuſtome, i tiel 
tenant que tient per 
cuſtome voloit alte- 
ner ſes terres ou te- 
nements, il poit ſur⸗ 
render ſes tenements 
a le Bally, ou a le 
Reeve, ou a deux pꝛo⸗ 
bes homes des Seig⸗ 
nioꝛy, al uſe ceſtuy 
que avera le terre, 
vaver en fee ſimple , 
fre tatle, ou pur terme 
de vie. ac. Et tout ceo 
ils pꝛeſenteront al 
pꝛocheine Court, c 
donq; celuy q̃ avera la 
tre p Copy de Court 
Rol, avera meſme la 
tre ſolonq; lentft del 
ſurrender. 


Nd alſo in divers 
Lordſhips and 
Mannors there is this 
cuſtom, viz, if ſuch a 
tenant which holdeth 
by cuſtom will alien 
his lands or tenements 
he may ſurrender his te. 
nements to the Bailiff 
or to the Reeve, or to 
two honeſt men of the 
ſame Lordſhip to the 
uſe of him which ſhall 
have the land to have in 
fee ſimple, fee taile, or 
for term of life, & c. and 
they ſhall preſent all 
this at the next Court, 
and then he which ſhall 
have the land by copy 
of Court Roll, ſhall 
have the ſame accord ; 
ing to the intent of the 
ſurrender. 
the 
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the office of the Nerve, a what belongeth of duty and right to either of them, which woꝛds are 
too long here to be inſerted, only this I will take out of hin, Balivus autem —— 
eſle debet in verbo verax, & in opere diligens & fidelis, as pro diſcreto appruatore cognirus plegia- 
tus & clerics qui de communioribus legibus pro tanto officio ſufficienter ſe cogvoſcat, &quod ſit ita 
juſtus, quod vindictam ſeucupiditatem non qrærat verſus tenentes domini nec alios, Sec. Præpoſitus 
autem tanquam appruator & cultor optimus, &c. Domino vel ejus Seneſchallo palam debet preſentari 
cui injungatur officium illud indilate, non ergo fir piger aut ſomnolentus ſed efficaciter & continue 
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commodum domini adipiſci nitatur & exarare, c. The reſldue concerning both the officeg being 
wozthy your 22 1 R 
hands of the Bailiff oz the Nerve. the Lozd by the 


¶ Os al deux probes homes del ſeigniorie, Eye cuttom Was 
ders out of Court, and the cuſtom mutt be purſued. E a 2 

J Et tout ceo ils preſenteront ad procheine court, & c. wy the ſurrender out ot 
Court the Copihold eſtate paſſeth to the Loꝛd under a ſecret condition that it be pꝛeſented at the 
next court accozding to the cuſtom of the mannoꝛ. And theretoꝛe if after ſuch a ſurrender, and 
befoze the next Court he that made the ſurrender dieth, vet the ſurrender ſtandeth good, and il 
it be pꝛeſented at the next Court Ce a que uſe ſhall be admitted thereunto; but if it be not 
p2elented at the next Court accozding to the Cuſtom , then the ſurrender betometh void, and 
ſo was it clearly holden Paſc. 14 Eliz. in the Court of Common Pleag which I me ſelf 


hrard. 


C T iſſint eff al⸗ 

cavoire, que en 
divers ſeigntories, c 
divers mano2s, ſort 
pluſoꝛs & divers cu⸗ 
ſtomes en tielr caſes, 
quant a pꝛender tene⸗ 
ments, d quant a ple⸗ 
der, c quant as auters 
choſes & cuſtomes a 
faire, c tout ceo que 
neſt pas encounter rea- 


fon, poit bien eſtre ad⸗ 


mitte & allow. 


I Its font cppelles tenants per baſe tenure. Ot this ſulicintie hath been ſpchen 


C L & tiels tenants | teignont 
lolonq; le cuſtome dn ſeig⸗ 
niozie, ou dun manoꝛ, coment que 
ils ont eſtate denheritance ſo- 
lonqz le cuſtome del Seignioz 
ou man, unẽ pur ceo j̃ ils not alc 


Set. 80. 


Nd ſo it is to be 
A underſtood, that 
in divers Lordſhips, 
and in divers Mannors, 
there be many and di- 
vers cuſtoms, in ſuch 
caſes as to take tene- 
ments, and as to plead, 
and as to other things 
and cuſtoms to be done, 
and whatſoever is nor 
againſt reaſon may well 
be admitted and al- 
lowed. 


Sect. 81. 


Q 2 


q ou pluſors &. 

divers cuſtoms. 
This was cautiouſly ſet 
down, foz in reſpect of the va= 
riety of the cuſtoms in moſt 
Mannoꝛs, it is not poſſible to 
ſet down any certainty, only 
this incident inſeperable eve= 
ry cuſtom mult have, viz. that 
it be conſonant to reaſon, foꝛ 
How long ſoever it hath con= 
tinued, it it be again reaſon, 
it is of no foxce in Jaw, 

q. Enconter reaſon. 
This is not ts be underſtood 
of every unlearned mang rea= 
ſon, bat of artificial and legal 
reaſon warranted by | 
ty of law: Lex eſt ſumma ratio. 


Nd theſe tenants which hold 
according to the cuſtom of 
a Lordſhip or Mannor, albeit they 
have an eſtate of Inherirance ac- 
cording to the Cuſtome of the 
Lordſhip or Mannor, yet becauſe 


frank: 


ToE. 4.18.2 2E. 4.13. 
2 R. za. barre 237. 


11H. 7.2 2. 
21 H. H. 7. 12. 


Cap. 10. 


Tenant per le Verge. 


Sec. 8 2, 


kranktenement per le cours del they have no freehold by the courſe 
common lep, ils ſont appelles of the Common law, they are called 


Tenants p baſe tenure. 


4 Ezant 

4 Vo- 
lunt ſolonque le 
cu ſto mp uit aver 
eftate denheri- 


sance, c. dere 
note that Littleton 
alloweth that by the 
cuftom of the wanoz, 
the coppholder hath 
an inheritance, and 
conſequently the loꝛd 
cannot put him out 
without cauſe. 
Mes fi ho- 
me, & c. voile leſ- 


ſer terres ou te- 
nements 4 un au- 


ter aaver & te- 


ner a luy & ſes 


14% 4 volunt 
le leſſor ceux pe» 
rols ( ales heirs 
de le leſſee) ſont 
voides, car en 


ceſt caſe ſi le 


leſſee devie, c 


ſon heire enter 


le leſſor avera 4. 


Hon de treſpaſſe 


envers luy, &c. 
By which it is pꝛo⸗ 
ved that by the death 
of the leſſee , the 
leaſe is abſolutely 
determined, which 
is $:0ved by this, 
that if the heir en⸗ 
ter the Leſſoz ſhall 
have an action of 
treſpaſs, quzre vi & 
armis, befoze any en= 
Ant de the leſ⸗ 
92. ; 


Sect, 82. 


C & divers diverſi- 

ties v ſont peren⸗ 
ter tenant a volunt, que 
eſt eins per leaſe (on lel⸗ 
ſoz per le courſe del com⸗ 
mon ley, c tenant ſolong; 


le cuſtome del manoꝛ en 


le ſoꝛme avantdit, Car t᷑ 
a volũt ſolonq; le cuſtom 
puit aver eſtate deheri⸗ 
tice (come eſt avandit.) 
al volũt le ſeignioꝛ ſolog 
le cuſtome & uſage del 
manoꝛ. Meg ſi home ad 
terres ou Tenements, 


queux ne ſont deins tiel 


manoz ou Seigniozie, 
ou tiel cuſtome ad eſte 
uſe en le foꝛme avatdit, 
ct voile leſſer tiels terres 
ou tenem̃nts a un auter, 
a.aver 4 tener aluy d a 
ſes heires a le volunt le 


leſſoz, ceux parolx (a les 


heires de le leſſee) ſont 
voids. Car en ceſt caſe ſi 
le lefſee devie d ſon heire 
enter, le leſſor avera bon 
action de treſpaſs kvers 
luy, mes nemp illint en- 
vers lheire le tenant per 
le cuſtome en aſcun cas, 
ic. pur ceo que le cuſtom 
de le manq2 £ aſcun cas 
luy puit aide de barrer 
{on ſeignto2 en action de 
treſpaſs, dc. . 


tenants by baſe tenure, 


Nd there are divers di- 

verſities between Te- 
nant at will which is in by 
leaſe of his leſſor by the 
courſe of the Common Law, 
and tenant according to the 
cuſtom of the Mannor in 
form aforeſaid. For tenant at 
will according to the cuſtom 
may have an eſtate of inheri- 
cance (as is aforeſaid, )at the 
will of the Lord, according 
to the cuſtom and uſage of 
the Mannor, Bur if a man 
hath Lands or Tenements 
which be not within ſuch a 
Mannor or Lordſhip where 
ſuch a cuſtom hath been uſed 
in form aforeſaid, and will 
let ſuch lands or tenements 


to another, to have and to 


hold to him, and to his heirs 
at the will of the leſſor, theſe 
words (to the heires of the 
Leſſee) are void. For in this 
caſe if the Leſſee dieth, and 
his heir enter, the leſſor ſhall 
have agood aGion of treſ- 
paſs againſt him, but not 
ſo againſt the heir of Te- 
nant by the cuſtome in any 
caſe, &c. for that the cu- 
ſtom of the Mannor in ſome 
caſe may aid him to bar 
his Lord in an adtion of 
Treſpaſs, &c. 


¶ Pur 


UM 
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C Par ceo que le cuſtome de le Manner en aſcun caſe luy puit aider de 
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barrer ſon ſeignior en action de tre ſpaſi. Ce. hereby it appeareth that by the opini⸗ 
on of Littleton, the Loꝛd againſt the cuſtom of the Wannoz cannot ouft the Copyholder. 


1 [Tem lun Tenant 
per le cuſtome 8 
aſcuns licur doit re- 
pairer c ſuſteiner ſes 
meaſons, c lauter te- 
nant a volunt nemy, 


C ITem lun Tenant 

per ie cuſtome 
ferra fealtie, c lauter 
nemy. Et pluſozs au- 
ters diverſities y ſont 
perenter eur, 


Seda. 83. 


Lſo the one Te- 

nant by cuſtome 
in ſome places ought 
to repair and uphold 
his houſes,and the other 
Tenant at will ought 
not, 


Sed. 84. 


Lſo the one te- 
- nant by the cu- 
ſtom ſhall do Fealty 
and the other not, and 
many other diverſities 
there be between them, 


NE te cuſtome. 

Foz what a Copy⸗ 

holder may ez ought 
the Manno (a) muſt direct it, (a) Bra&.1.2.£ 76! 
02 — Maneril eſt ob- — PRES 
erva 0 if there 1 ide 4. fol. 2 1.2 
no — — — &c. in caſes rs Copi- , 
— rithar permiſſive oz bo- 
untary of a copyholder is a 
forfeiture of his Copyhold, 


JT un Tenant per 
le cuftome 2 
ra fealtie, & lauter ne- 


7). And the doing of fealty 
by a Copyholder pzoverh , 
that a Topyholder ſo long as 
he obſerves the cuſtom of the 
Wannoz and payech his ſer⸗ 


vide Se&.132z;, 


vices hath a fixed Effate. Foz Tenant at will that may be put out at pleaſure ſhall not do 

fealty. Foz to what end ſhould a man ſwear co be faithful and true to his Lozd, and ſhould 

bear faith to him which he claimeth to hold of him, and that lawfully he ſhall do his cuſtoms 

and ſervices, &c. when hs hath no certain eſtate, but may be put out at the pleaſure of the 

Leſſoz, oz he himſelf may determine it at his pleaſure, of theſe kind of cuſtomary Tenants, 

and of many things concerning them, you may read moze in the fourth book of mp Repozts, | 
fol.21,22,23, &c, Thus much as J have here ſet down, may ſuſtice, foz the underſtanding of Lib. fel 2 1.2 2.23. Kc. 
ſuch Caſes and Opinions as Littleton hath expꝛeſſed. | 


Fini Libri primi. 


T 


Second Book 


OF THE 


FIRST PANT 


OF THE 


INSTITUTES 


OF THE 


LAWS of ENGLAND. 


Chap. I. 


H. omage. 


Sect. 85 n 


Omage EP 

pluis hono⸗ 

rable ſer⸗ 
vice, c pluis humble 
ſervice d reverence, q 
franktenant puit faire 
a ſon Seignioz, Car 
quit le tenant ferra 
homage a ſon Seigni⸗ 
02, il ſerra diſcinct, & 
ſon teſt diſcover , &| 
ſon Setynto2 ſerra, 
q le tenant genulera 


devant luy (ur am- 


bideur genues , | 
tiendza (es maines 
extendes, d joyntes 
enſemble enter les 
maines k Seignio? , 
d iſſint dirra: Jeo 


Omage is the 
moſt honoura- 
able ſervice 


and moſt humble ſer- 
vice of reverence that a 
Franktenant may do to 
his Lord : For when the 
tenanc ſhall make ho- 
mage to his Lord , he 
ſball be ungirt, and his 
head uncovered, and 
his Lord ſhall fit, and 
the tenant ſhall knee] 
before him on both 
his knees, and hold 
his hands joyntly to- 
gether berween the 


Hands of his Lord , 
and ſhall ſay thus: I 
your 


become man 


Ar Authoz having 
O taught us in his 
founer book the ſe⸗ 


deral diſtinct eſtates 
of lands and tenements as 
molt neceſſary to be known; — 
the underſtanding ol theſe two 
other books, doth in this ſe⸗ 
cond book treat of the tenures 
andſervices, whereby the ſaid 
lands and tenements been 
holden, which he divideth ints 
twelve partg,viz. Homage, fecal. 
t,cleuage, — — ſervice, So- 
cage, Frankalmoigne, Homage - 
Avnceſtrell, Grand Seajeanty, 
petit Serjeanty, Tenure in Bur- 
gage, in Villenage, and inte 


moſt excellent, foz he beginneth 
with Homage; becaule it is 
— — — of re= 
duty 
of the tenant to his Lozd, and 
the affectionate love and pꝛo⸗ 
tection of the 10d towards 
his tenant, ag he:eafter ſhall 
appear, Secondly,Fealry, a 
ſacred ſervice, exp:eſſing — 
oa 


Lihll. 


Cap. 1. 


oath his fidelity to his Loꝛd. 
Thirdly, Eſcuage, which is 
Servitium ſcuti, the ſervice of 
the ſhield. ; 

Fourthly, Knights Service, 
foz the — ; the Realm 
againſt outwar ity and 
invaſtons , whi he Berk 
miccht be effected, if ſuch duty; 
fidelity, and love were be⸗ 
tween Lo:ds and Tenants, 
as ought to be, and as the 
law expecteth. 

Fifthly, Socage, the ſervice 
of the Plough, aptly placed 
next Knights Service, fo: that 
the Ploughman maketh the 
beft ſouldier, as ſhall appear 
in his pꝛoper place. 

z  Fraviealgoign 


A vaus ſez 


Sixthiy Ft cy | 
xxVice dus to Yhmight ; 
od, placed towards the middeff foz two cauſes: Firſt, fo: that the middef# is the maſf 


Of Homage. 
deveigne voſtre home 
de vie, & de member. 
c de tercege honoz, c 
foiall c 
lotail, & Lap a vous 
poztera des Tene⸗ 
ments que jeo clatme 
de tener de vous, lal⸗ 
ve la foy que jeo doy 
a notre Seignior le 
Roy, d donques le 
Seignto2 iſſint ſey⸗ 
ant, luy baſera. 


Sef.8 5. 
from this day forward 
of life and limb, and 
of earthly worſhip, 
and unto you ſhall be 
erye and faithful, and 


bear you faith for the 


Tenements that I c'aim 
to hold of you (ſaving 
the faith that I owe un- 
to our Soveraign Lord 
the King,) and then the 
Lord fo fitting ſhall 
kiſs him, 


worthy and moſt honourable place: Ind * — the firlt five pzeceeding Tenures 


and ſervices, and the other (x ſubſequent, muſt all 


come pꝛoſperous and uſeful, by reaſon of 


Gods true Religion and Service, foz Nunquam proſpere ſuccedunt res humanz, ubi negliguntur 


divinz, wherein I would have our 
foz the good ſpending of the dap, 


Sex horas ſomno, totidem des Legibus æquis. 
Quatuor orabis, des Epuliſque duas. 
Quod ſupereſt ultro ſacris largire camenis. 


Student follow the Advice given in theſe Ancient Uerſes, 


Seventhly, Homage aunceſtrell, Ancient Families, enjoying with their blood the Incient 
Inheritance of their Fozefathers, as a great bleſſing of the Jlmighty. 
8. & 9. Serjeanty grang br petit, due to the King only, to whom the higheſt and moſt eminent 


honoz, ligeance, and yeverence of all kind is due; which hath two notable effects: Firſt, Im- 
perii Majeſtas eſt tutel᷑ ſalus, accoꝛding to the old Rule: Ind ſecondly, it is an aſſured means 
of long continuance of houſes and families in pꝛoſperous eſtate, whereof our Futhoz ſpeaketh 
in the chapter befozt, : = 

10. Then followeth the Tenure of Burgage,of ancient Burges and Cities, &c. which are 
to be ſuppostedꝭ foz the honour of the Ring, and koꝛ the maintenance of Trade and Traffique, 
the life ot all Common weakths, eſpecially of Alandg. 

I 1- Villenage, foz the perkezmance of ſervice, pet necefſary ſervice foz the cleanſing of Cities, 
— Wannozs, dc. and foz the better manuring of Arable grounds, and increaſe of 

Sbandzy. N 

12. And laſtly, Cenureby Rents, which are called Vivi redditus, becauſe the Loꝛds and Ow⸗ 
ners thereof do live by them. which they ſhatl enjoy the better, if Trade and Traffique be 
maintained, and our native commodities, which are rich and neceſſarp, holden up and ſaleable at 


: a reaſonable nalue. And now underſtanding his method, let us peruſe our Authoꝛs wozds. 


(a) Glanv. l. ↄ. e. 1. Bract. 
f. 78. 3 0. Brit. f. 170. 172. 
173. Flet. l. 3. c 1 6. Mir. c. 
3. de Homage, & I. 5. Sect. 
I. 


(b) Lib.Rub.ca.s 5. 


Ind as our Juthoz began his firſt book with fee ſimple, which is the moſt pzinciple and woꝛ⸗ 
— —— lo he beginneth his ſecond book with homage, which is the moſt Honourable and 


＋ Omage, is derived of (a) Homo, and is called HomaX,becauſe when he doth this ſer⸗ 
vice, he ſaith, Jeo deveigne voſtre home : Ind in Engliſh Homage is called Manhood, \d 
as the manhood of his Tenant, and the homage of his Tenant is all one, Mutua quidem de- 
bet eſſe Domini & Homagh fidelitatis connexio, ita quod quantum homo debet Domino ex Homa- 
gio, tantum illi debet Dominus ex Dominio præter ſolam reverentiam, | 
q Foyal 2 Loyal. Theſe woꝛds are of great extent foʒ they extend to the obſervation 
of the Loꝛds counſel in whatſoever is honeſt and pzofirable, (b) Omnis homo debet fidem Vo- 
mino fuo de vita & membris ſuis, & terreno honore, & obſervatione conſilii fui per honeſtum & utile 
(compꝛehended in theſe wozdg Foyal & Loyal) ſalva fide Deo & terræ Princip. 3 
er dice 


Lib. Il. Of Homage. Sec. 85. 65 


J Service. (o) Servitium in Lege Avgliz reglariter accipitur pro ſervitiò quod per tenen- (c) 2 H.4.6, 

res Dominls ſuis debetur ratione feodi ſui. But ſervitium eſt duplex,Spirituale, whereof moꝛe ſhall 

be ſaid in the Chapter of Frankalmoigne ; & Temporale, whereof our Tut hoꝛ here treateth 3 

and he beginneth with. Homage. Firſt, becauſe it is moſt honourable, foꝛ, Honor plus eſt in hono- 

rante, quam in honorato. 2. It is pluis humble de reverence, and both of theſe foz five cauſes on 

the part of the tenant. Firſt, che tenant when he doth his homage is diſcinctus, diſarmed oz 
ungarded. Secondly,Nudo capite, bare⸗ headed. Thirdly, Ad pedes Domini ſuper genua pro- 

jectus. Fourthly, Ambas manus junctas inter manus Domini porrigit. Fifthly, Per verba omni Glanvil & Mir. ubi ſupr 
ſupplici veneratione plena, he ſaith, Jeo deveigne voſtre home, c. Ind foz thi cauſes on the 

part of the Lozd: Firſt, The Rozd doth ſit. Secondly, He incloſeth his Tenants hands be= 

tween his own, Thirdly. The Loꝛd ſitting kiſſeth the Tenant, Pzudent Antiquitv did fo2 

the moze ſolemnity and better memozy and obſervationof that which is to be done, erpꝛeſs ſub⸗ 

ances under ceremonies, 


Nil ſine prudenti fecit ratione vetuſtas. 


J Feo deveigne woſtre home de vie & de member. And therefore he is di- 
cinctus, foꝛ that he muſt never be armed againſt, oꝛ oppoſite to his Loꝛd, but both life and mem= 
ber miſt be ready fc: the ſawful defence of his Lozd. 


ET 2. Deterrene honor. Expꝛeſſed by knezling at the feet of his Lozd. 1 

2. Debet quidem teners manus ſuas utraſque ponere inter manus utraſque Domini ſui, per quod gritton fol. 173. b. ace. 
ſignificatur ex parte Comini prote ctio, defenſio, & warrantia, & ex parte tenentis reveremiia & ſubjc- plera lib. 3. cap. 16. 
ctio. So os the holding up of the tenants hands betokeneth reverence and ſubjection, and the 
Loꝛds incloſing of his Tenants hands betwern his own, betokeneth p:otection and defence, 


C4. Et a vers ſerra foyal 21 loyal, G foy 4 Vous port era, c. This faith, 
Fides,0z Fœdus perpetuum, this perpetual league between the Loꝛd and the Tenant is expꝛeſſed 
by the Loꝛds kiſſing of the tenant: And ſome ſay, That Fœdus dicitur à fide,quia fides inter- | 
ponitur : And fo firm and ſtrong was this league between them, that by the Ancient law of BraX.ubi ſupra, 
England, Nil facere poteſt tenens propter obligationem homagii, quod vertatur Domino ad exhæ. Britt. fol 174. 
redationem, vel aliam atrocem injuriam. Nec Dominus tenenti & converſo, quod fi fecerint diſſol- 
vitur & extinguitur homagium omnino & homagii connexio & obligatio, & erit inde juſtum judicium 
cum venerit contra homagium & fidelitatis Sacramentum, quod in eo in quo delinquunt puniantur, s. 
in perſona Domini, quod amittat dominiu: n, & in perſona tenentis, quod amittat tenementum. 


¶ Des tenements queux jeo claim à tener de vous. Britton ſaith, Chat 
(a) in doing of homage he muſt name the Lands oz Tencments foz which he doth homage Gate ute ſupra. 
in certainty, and the reaſon is, Ne in captione homagii contingat Dominum per negligentiam de- * * | 
Cip vel per errorem. | a | cap. 3j. de Homage. 

Foz the better underſtanding ol that which · ſhall be ſaid hereafter, it is to be known, That 
firſt, there is no land in England in the hands of ary ſubject, (as it hath been ſaid) but it is 
holden of ſome Loꝛd by ſome kind of ſervice, as partiy'hath deen touched befoze. 

Secordly, All the lands (b) within this Realm were oziginally derived from the Crown, (b)7s E 3.2. 44 E.3. g. 
and therekoꝛe the Ring is Sovereign Kozd, oz 1 oꝛd Paramount, either mediate 02 immediate 48 E. 3.5. 8 H.. 12. 
of all and every parcei of land within the Realm. ; 

Thi dly, That in ancient time-Lozds upon the creation of their Tenures did not only re= 
ſerve Rents, ſervices, and p:ofits, ac. foꝛ which they might diftrain and Have other remedy, 
but alſo tok an humble ſubmiſſion of His Tenant by pzomile and oath,foz to homage fealty is 
incident) to be true and faithful to him foz the Tenements holden of him, which ſubmiſſion is 
called homage and fealty, accozding to the tenure reſerved, | 


Salve le {oy que jeo doy 4 noſtre Seignior le Roy, Both becaute there Glanvil.lib. 5. e. r. Alir c. 
— 1 ligeum, which is due to the Ring only, and alſo becauſe he is Sovereign 1 oꝛd gerendert abi ape 
; ritt.ubi ſupra. 

I have ſeen an ancient Recoꝛd in Anno 6 Edw.r. in theſe wozds, Michael de North qui ſe- Inter — Lance 
quitur pro Rege queritur cum Dominus Rex tatione regiæ dignitatis & Coronæ ſuæ tale habe - fton, anno s E. 1 Cornub. 
at privile gium quod nullus in regno ſuo de aliquo qui fir in regno Angliæ alicui homagium facere de- in 2 
beat, vel aliquis hujuſmodi homagium ab aliquo recipe re debeat niſi facta mentione de homagio Do- 
mino Regi debito eidem domino Regi fideliter obſervand' Walterus Exon' Epiſcopus, in contemptu 
domini Regis & ad manifeſtam quoad privilegium prædictum ipfius domini Regis exhæredationem, & 
ad damnum & dedicus ipſius domini Regis ad valentiam decem Mill librarum de Henrico de Pome- 
tay Thoma de Kanc' Johanne de bello prato Laurentiofilio Ric Johanne le Soer, Wilſielmo _ 

* | udore 


Lib II. 


(Mirror ca. i. ſect. 2, & 
ca. 2 ſect.i, & 2. 
Bract. fo. 5. 107, 368, 3 69. 
340. Fleta lib. i. cap. 5. 
Forteſcue cap. 8, & 37. 
Stanf. pl. cor. 98, 99, & 
Præt. o 5. 

(e) Glatvil. lib. 9. ca. 1. 
Bracton fol. 78. b. 
Britt. c. 68. fo. 170, 171. 
Fleta lib. 3, cap. 6. 
(g)Glanvil lib. . cap. 1. 
Bractou lib. 2. 78. 

Fleta lib. 3. cap, i 6. acc. 
21 E.. 40. 26 E. 3. 63, 64. 
22 E. z. age 8 o. & tit. 
Per quz ſervi tia 9. 

13 H. 4.8. 33 H. 6. 16. 
20 E. z. Per quæ ſervic. 24. 
ch) Britton fol. 171. 
Ci) Glasvil lib. 9. c. 1. 
F. N. B. 15 7. Regiſt. 2 96. 
Britton ubi ſupra. 
Mirror cap. i. ſect. 3. 


(k)Glanvil lib. r. cap. 9. 
in fine. 

Britton lib. 2. 78. 
Bracton cap. 68. 

Fleta lib. 3. cap. 1 6. 

(K Vid. Sec. 96. & 133. 


Cap. 1. Of Homage. Secf. 86. 


Eudone 8e Tranael, Rogero le gros, Johanne le Lunge, Radulpho de Bevill, Guidone Novant, Willi- 
elmo de Rouskerrek, & Hen. Cannel accepit iervitia contra privilegium prædict', nulla facta mentione 
de homagio & fidelitate Domino Regi debitis. Ind Judgment in the end was given againſt che 
ſaid Biſhop. 

TK ). Dur Anteſtoꝛs the Saxons termed him Coning oz Cyning, a name ſignifying pow⸗ 
er and Skill, which by way of contraction we now tall Ring. This name the Saxons with a 
ſmall alteration had from the Britains who called him Koningh oz Konincke: in French he is 
called Roy, in Italian Re, in Dpanith Rey, all derived fromthe Latin (Rex) ot the true ſigni⸗ 
fication whereof pou ſhatl read () plentiful matter in our old boks. 

So as homage is divided firft ln homagium ligeum, & non ligeum. 

2. In homagium anteceſſorium, & non anteceſſorium. It is here neceſſary to be known, what 
Tenant that holdeth by homage ſhall do homage. (e Item videndum quis 7 homagium facere. 
Sciendum eſt quod quilibet liber homo tam maſculus quam ſœmina, clericus & laicus, major & minor, 
dum tamen electi in Epiſcopos, poſt conſecrationem homagium non faciant, quicquid fecerint ante, 
ſed tantum fidelitatem; Convenrus autem Homagium non faciet de jure ſicut nec Abbas, nec Prior, 
eb quod tenent nomine alieno ſcilicer nomine Ecrleſiarum. 

One wit hin the age of 21 years may do homage, but Bracton ſaith he cannot do fealtp, 
b:cauſe in doing of fealty he ought to be ſwozn, which an Infant cannot be. But ſome opini⸗ 
ons be in our books to the tontrary, viz. that an Infant ſhall do fealty, but J take it to be 

2ant of homage, and herewith (h) agreeth Britton, whoſaith , Et touts foit que enfant deins 
age fait homage, pur ceo ne volons nous my que il face ſerement de fealty, jeſque a taunt que il ſoit 
de pleine age, & tout ſoit ceo common dit del people que fair de enfant fait deins age ne ſoĩt fait my 
a tener eſtable: volom nequedent que cheſcun home & cheſcun feine de quel age que ils ſoient, lacent 


homage a lour Seigniot — leſtatut de la grand charter. 


Glanvil ſaith, CD women 


but he ſhall not ſap, leo deveigne voſire feme, but 
underſtood, that the ſhall not do compleat homage, 


| Oman of Religion 
yl Nuten k)he doth ho⸗ 
mage ſhall ſap, Jeo 
deveign voſtre home , becauſe 
he hath pzofeſſed Himſelf the 
man of God, yet he ſhall do 
homage, and ſhall ſay, (I) Jeo 
face & vous , &a vous 
ſerra foyal & loyal, c. And 
note that here Meligion is 
taken largely, foz it extends 
not only to regular perſons, 
as Abbots and the like; but 
alſo to all Ecclefaftical per⸗ 
ſons, as Bilhops, Drang, oꝛ 
any other ſole Gcrieffaſtical 
body politick, and fo it is the 
uſe at this dap, which alſo 
appears in our old Books. 
nd it is to be obſerved, 
that in = — AA 
cozds, a 
Biſhop. A bbot oꝛ other man of 
Religion doth, is called Feal⸗ 
ty, foz that it wanteth theſe 
wozds ( Jeo deveigne voſtre 
home.] But pet in Judg⸗ 
ment of law it is „ be= 


Sect. 86. 


C Es ſi un Ab⸗ 

VI be, ou un 
Pzwoz ou auter home 
de Religion ferra ho- 
mage a ſon Seignioꝛ, 
il ne dirra: Jeo de⸗ 
veigne voſire home, 
#c. pur ceo q̃ il ad luy 
pzofeffe pur eſtt᷑ tant 
ſolement le home de 
Dieu: mes il dfrra 
iflint', Jeo vous face 
homage d a vous ſer⸗ 
ra foial @ lotal , & foy 
a vous poztera des 
tenements que jeo te- 
igne de vous, ſalve 
la foy que jeo doy 
a noſtre Seignioz le 
Roy. 


all do homage, but Littleton ſaith that a woman ſhall do homage 
Jeo face a vous homage, and ſo is Glanvil to be 


Ut if an Abbot or 
B a Pryor, or other 
man of Religion ſhall 
do homage to his 
Lord, he ſhall not ſay, 
T become your man, 
&c, for that he hath 
profeſſed himſelf to 
be only the man of 
God, But he ſhal! ſay 
thus, I do komage 
unto you, and to you 
I ſhall be true and 
faithful, and faith to 
you bear for the Te- 
nements which I hold 
of you, ſaving the. 
faith which I do owe 
unto our Lord the 
King. 5 


mage becauſe he ſaith, I do to you homage ac. and ſo of a woman, 


Seck. 


Lib. II. 


¶ Pur ceo que neſt convenient Sc. By this it appeareth (m) that Argumentum (m) For like reaſons ah 


ab inconvenienti plurimum valet in lege, as often {hall be obſerved hereafter. Non ſolum quod licet, inconvenienti. vide Secł. 
138,139. 231,269,440s 


Sect. 8 7. 


Of Homage. Seck. 87,88. 66 


{ed quid eſt conveniens eſt conſiderandum, dihil quod eſt inconveniens eſt licitum. 


« | Tem ſi feme ſole terra ho- 

mage a fon Setgnioz, eln? 
dirra: Jeo deveigne voſtre teme, 
pur ceo que neſt convenient que 
feme dirra que el deviendza 
feine a aſcun home kozſque a ſa 
baron quant el eſt eſpouſe: mes 
el dirra jeo face a vous homage, 
& a vous ſerra fotal & lotal, | 
top a vous poztera des tene⸗ 
ments que jeo teigne de vous, 
lalve la foy que jeo doy a noſtre 


Seignioꝛ le Roy. 


C Tem home puit vet- 

er en un bone note 
M. 15 E. 3z. Lou un 
home &« ſa feme ſiet ho⸗ 
mage & fealty en le Com- 
mon banke, quel eſt eſcrie 
en tiel foꝛme. Mota que 
J. Leuknor @ Elizabeth 
ſa keme, fief homage a 
W. Thorpe en ceſt ma⸗ 
ner, Lun 4 lauter tien- 
d2ont joyntment lour 
mains enter {cs mains 
W. T. d le baron dit en 
ceſt foꝛme: Nous vous 
ferromus homage , & 
foy a vous po2terons, 
pur les tenements que 
nous teignomus de 4. 
voſtre conuſoz: que a 
vous ad graunt noſtre 
ſervices en B. & C. & 
auters villes, dc. en⸗ 
countre touts gents: 


ſalve la foy que nous 
devons a noſtre Seig⸗ 


the King. 
Sect. 88. 

Lſo a man may ſee 
A a good note in M. 
15 E. z. where a man and 
his wife did homage and 
fealty in the Common 
Place, which is written in 
this form: Note that 7. 
Lewknor and El:>, his 
wife did homage to V. 
Thorpe in this manner: 
the one and the other 
held their hands joyntly 
between the hands of V. 
T. and the husband ſaith 
in this form: We do to 
you Homage, and Faith 
to you ſhall bear for the 
tenements which we hold 
of A. your Conuſor, who 
hath granted to you our 
ſervices in B. and C. and 
other Towns, &c, againſt 
all Nations, ſaving the 
faith which we owe to 
our Lord the King, and 


to his Heirs, and to our 


ot Edward the Third, but the ſame oz the like 
B 2 had 


Lioif a Woman ſole ſhall do 
A homage, ſhe ſhall not ſay, I 1547-9 
become your Woman, for it is not 
fittiag that a Woman ſhould ſay 
that ſhe will become a Woman to 
any man, but to her husband when 
ſhe is married, bat ſhe ſhall ſay, 
I do to you homage, and to you 
ſhall be faithful and true, and faith 
to you ſhall bear for the Tene- 
ments I hold of you, ſaving the 
faith I owe to our Sovereign Lord 


C N this (n ) (n) Mich. 15 E. 3. tit 
| Recoꝛd thzee Avowry 18s. 


things are to 
be obſerved. 

1. How neceſſary, 
and pꝛoſitable Re= 
coꝛds and obſerba⸗ 
tions are, albeit they 
were not publiſhed 
in Pꝛint, fo: at the 
time when Littleton 
wꝛote, this Necoꝛd 
was not pꝛinted. 

3. That the huſ⸗ 
band and wife do= 
ing homage, the huſ= 
band ſhall ſpeak the 


woꝛds foz them both 


: z. We do to vou 
omage, cc. 

3. That the ho⸗ 
mage which the hul- 
band and wife do, 
is the very homage 
which the wife 
chould vo alone, but 
this joint homage 
done by the huſband 
and wike, is intend= 
ed to be befoꝛze iſſue 
had between them, 
whereof moze ſhall | 
be ſaid hereafter. 
And it is to be ob⸗ 
ſerved, chat very 
few caſes ruled oz 
reſolved in the reign 


478,665,722,730. 
21 H. . 1 3. F. N. B. 2 20. d. 


* — ac So ni — - — — 
— b orion 3 
— 202 eB — 5 —— A. — 


Lib. II. 


Hill. 17 E. z. Rot. Parl. &c · 


33 H.. tĩt. fealty. 
Br. 1 5. Lib. 4. fol. 1 1. 
Lib. 7. ſo. 1 o. 

Lib. 1 o. fol. 31. 


Cap. 1. 


Had been ru⸗ 
led o: reſolv'd 
in theikeigns 
of Edward the 
ſecond, Ed w. 
the firſt, oꝛ be⸗ 
fo:e , as fo 
example, foz 
warrant here- 
of, v. H. 17 E. a. 
Rot. Parl. &c. 


nioꝛ le Roy, & a ſes heires, 
ci a noſtt auters ſeigniozs: 
ſt lun d lauter luy baſeront. 
Et puis ils fiet fealtie, & 
lun & lauter tpendzont lour 
mains ſur un lieur, & le 
baron dit les parolr, d am⸗ 
bid baſeront le lieur. 


Of Homage. 


Sed. 89. 


other Lords, and Loth the 
one and the other kiſſed 
him. And after they did 
fealty, and both of them 
hold their hands upon the 
Book, and the Husband 
ſaid the words, and both 
 kifled the Book. 


Sect. 89, 90. 


¶ Et a mes auters Seigniors. This ſaving foz other Loꝛds is god foꝛ explana⸗ 
tion, albeit the homage is referred only to the tenements which he holdech of him to whom he 


doth the Homage. 


C Ota ſi un home ad ſeveral 

tenancies queux il tient 
de ſeveral Seignioꝛs, S. cheſcun 
tenancy per homage donques 
quant il fait homage a un des 
Deignioꝛs, il dirra en le fine de 
fon homage fait, ſalve la foy que 
jeo doy a noſtre Seignto2 le Boy, 


N 


t a mes auters Setgntozs, 
Sel. 90. 
q FN dun auter. C Ota que nul 
2 band and 
wike in the richer hig wile; kerra homage, 


the Siſhop in right of his 
Biſhopzick, gc. the Abbot 
02 Pꝛioꝛ in right of his Mo⸗ 
naſtery, c. But no Coꝛpo⸗ 
ration aggregate ot many 
perſons capable, de the ſame 
Ecclefiaftical oz Tempozal , 
can do homage, as a Dean 
and Chapter, Mayoz, and 
'Commonalty; and ſuch like, 
albeit they be ſeiſed in fee of 
lands holden dy homage, yet 
Hall not they do homage. 
And the reaſon is becauſe 
that Homage muſt be done in 
perſon, and a cozpozation 
aggregate of many cannot 
appear in perſon, foz albeit 
the bodies natural whereup⸗ 
on the body Politick con⸗ 
ts map be ſeen, yet the bo⸗ 
dp Politick oꝛ Coꝛpoꝛate it 
ſelf cannot be ſeen , ncz do 
any act but by Fttozney, and 
Homage muſt eder be done in 
prrſon, ac. Ind albeit an 


mes tiel que ad eſtate 
en fre ſimple, on en 
fee taile, en ſon dꝛoit 
demelne, ou en dzolt 
dun auter. Car til 
eſt un Maxime en ley 
que il que ad eſtate 
foꝛſque pur terme de 
vie, ne ferra homage, 
ne pꝛendza homage. 
Car fi feme ad terres 
ou tenements cn fre 
ſimple, ou en fee taile, 
queux el tient de ſon 
Seignio2z per ho- 
mage, a pꝛent baron, 
c ont iſſue, donque 
le baron en la pie la 
ſeme ferra homage, 


Ore, if a man hath ſeveral 
tenancies which he holdeth 
of ſeveral Lords, that is to ſay, 
every tenancy by homage, then 
when he doth homage to one of 
his Lords, he thall ſay in the end 
of his homage done, ſaving the 
Faith which 1 owe to our lord the 
King,and to my other Lords. 


Ote, none ſhall do 
homage but ſuch, 

as have an eſtate in fee 
ſimple, or fee tail in 
his own' right, or in 
the right of another. 
For it is a Maxime in 
law, that he which 
hath an eſtate bur for 
term of life, ſhall nei- 
ther do homage or 
take homage. For if a 
woman hath lands or 
tenements in tee ſim- 
ple, or in fee tail, 


which ſhe holdeth ot 


her Lord by homage, 
and taketh husband, 
and have iſſue, thẽ the 
husband in the life of 
the wife ſhall do ho- 
pur 


Lib. II. 


pur ceo que il ad title 
daver ies tenements 
per le curteſie Den⸗ 
gleterre (il ſurveſquiff 
la feme, dt aury 11 
tient en dꝛoit de fa 
feme, Mes ſi la keme 
devy devant homage 
fait per le baron en 
la vie ſa feme, c le ba- 
ron {op tient eins come 
tenant per le curteite, 
donques il ne ferra 
homage a ſon Setg- 
nio2, pur ceo que tl 
avonque nad eſtate 
foꝛſque pur terme de 
vie. 

C Plus ſerra dit 
de homage ET le tenure 
per Homage Aunce- 
ſtrel. 


Of Homage, 


mage,becauſe he hath 
title to have the tene- 


mẽts by the curteſie of 


Engl. if he ſurviveth 
his wife, and alſo he 


holdeth in right of 


his wife, but if the 
wife dies before ho- 
mage done by the huſ- 
band in the life of his 
wite, and the husband 
holdeth himſelf in as 
tenant by the curteſie 
then he ſhall not do 
homage to his Lord, 
becauſe he then hath 


an eſtate but for term 


of life. 

J More ſhall be 
ſaid of homage in the 
tenure of Homage an- 
ceſtrel. 


fte of a 


Sect. 9o. 


Abbot 02 Covent is a Coz⸗ 
pozation aggregate of ma⸗ 
ny, vet becauſe the Covent 
are all dead perſons in law, 
the Pbbot alone in nature of 
a ſole Tozpo:ation ſhall do 
homage. 


¶ Tn maxime en 


Ley. A maxime is a pꝛo⸗ 
polition,to be of all men con⸗ 
teſſed and granted without 
p2oof, argument, oꝛ diſcourſe, 
Conrra negantem principia 
non eſt diſputandum. But of 
this ſomewhat hath been ſaid 


before, 
Il que ad eſtate 
forſque pur terme de 


die. q) A Parſon oz Mi⸗ (9)Glanvil.lib.9.cap.s; 


car ot᷑ a Church that hath a 
qualified fee, (r) and pet to 
many intents upon the mat⸗ 
ter but eſtate foʒ life, can nei⸗ 
ther receive homage noz do 
homage as a Biſhop,an Ab⸗ 
bot,oz any ſuch like that hath 


Britton. fol. 1 70. 
Temps E. 1. tit. Juris 


(r)s E. 4. 28. 39 E. 3.1 5. 
3 E.3.Avowry 175. 


a fee abſolute may. (s)Do if (5)2 E.2. Avowry 183. 
a man and his wife ſeiſed in F. N. B. 257. 13 E. g. gard. 


right of his wife, the huſ⸗ 


eigniozp in the 


band ſhall not receive damage alone, but he and his wife together (t). But if the husband in (:) 27 Aſſ. p. 51. F. N. B. 
that caſe hath iſſue by his wife, then he ſhall receive homage alone during the life of his wife, 
and the reaſon is, becauſe he by having of iſſue is intitled to an eſtate foz term of his own life, 
in his own right, and pet is ſeiſed in fee in right of his wife, ſo as he is not a bare tenant foꝛ 
life. But if the wife die, then he hath only but an eſtate foz life, and then he cannot receive 
homage. Pet tenant foz life oꝛ years of a Seigniozy (u) ſhall have ward, Marriage, and 22 E.. fol. 19. gard. 44. 
Kehief, and ſhall ſuppoſe that the tenant died in the fealty of the Pl. (x) Fieri poſſunt homg- (u)s E-2-gard. 122. 


gia libero homini tam maſculo quam fœminæ, tam m. jori quam minori, tam clerico quam laico. 


¶ Et ount iſſue,donque le baron en la vie Ia feme ferra homage. 


The reaſon hereof is rendꝛed befoze, and alſo that after the death of his wife being but a 
tenant foz life ſhall do no homage; foz regularly it is true,that he that cannot receive hom 
in reſpect of the weakneſs of his eſtate in the Se 


eſtare in the tenancy. 


igniozy,ſhall not do Homage if He hath a like 2 


It᷑ a man hold of the Ring and hath iſſue divers daughters, and dieth, the King ſhall have 
homage of every one of theſe Daughters. Add this (a) appearethdy the ſtatute de Hibernja (2):4 H. i. tit. prærog. s. 
anno 14 H. 3. tobe the Common Law, foz that Ic ſaith, In regno noſtro Angliæ talis eſt lex & (b)Przreg.Regis cap. q. 
conſuetudo, quod i quis tenuerit de nobis in capite, & habuerit filias hæredes ipſo patre defuncto, 
anteceſſores noſtri habuerunt & ſemper nos habuimus & cepimus homagium de omnibus hujuſmodi 
filiabu*, & ſingulæ earum tenerent de nobis in capite in hoc caſu, And therefoze where by 
the (b) Statute De prærogativa Regis, it ig pꝛovided, Si una hæreditas, &c. that is but 8:24 lib. . de homag. ca- 
an affirmante of the Common Law. (c) But this is to be underſtod where the Co-heirs piend. & I. 2. fol. 78,30. 


be of full age, foz if they be within age and in ward to the King, Prim 
racier homagium pro ſe & ſororibus ſvis, & aliz ſorores cum ad ætatem pervenerint 
Dominis feodorum per manum primogenitæ. 


(d) And therefoze if a man holds of a common 


perſon by the ſervice of homage, and hath iſſue divers daughters and dieth,theeldeſt daughter 
only ſhall do homage foz her and all her fitters. Ind this appeareth alſo by the ſtatute of 
Hibernia. Primogenira tantum faciet homagium Domino pro ſe & omnibus ſororibus ſuis, And the vide 11. 3. avory ror; 


reaſon is there rendzed afterward, Quia omnes ſorores ſunt quaſi unus heres 

But if the Coparceners in that caſe make partition, then every one ſhall do homage, be 

cauſe nowit is not Una ſed diverſa hzredita:. (t.) And ſo it is if one make a feoffwent . 
& 


13 H. 6. avowry 21. 
42 E. 3.13. 44 E. 3.41 
3 E.3.avowry 175. 
13 E.3. 2. gard.39. 


13 E.3.gard.39. 

22 E. 3. gard. 44. 

(x)Glanvil lib. . cap. 3. 

Iꝭùò E. 3.7. 43 E. 3.13. 

are 44 E. 3.41. 

age 13 H. s. avowry 21. 
H. 5. 13. 7 E. 4. 27. 

N. B. 257, 


(c) Statut. de homagio 
capiendo Temps E. 1. 
(d)Glanvil. lib. 7. cap. 2. 
& lib. . cap. 2. 


ogenira tantum Britt. fol. 168. b. 171, 172. 
facient ſervitia Fleta lib 3. cap. 1 6. & l. z. 
cap. 6 o. & lib. 5 cap. 9. 

F. N. B. 161.1 59.259. 
Stanf. prær. 23, 24. 
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Lib It, 


(gz E.2.avowry 179. 


(h) 7 E.4.27,28. 

14 H. 4.38. 1 H. 5. 
grant 43. 

31 E. 3. gard. 116. 

(i) 48 E. 3.8. 15 E. 4 13. 
5 E. . 3. 


(k) 22 E. 4. 22. 


(1) 3 E.2navowry 187. 
13 H. 4. 5 

13 R. z. avowry 89. 

3 H. 3. tit. Preſcription. 
Hill. 2 z. E. 1.coram Rege 
Rot. 43. 


(a) Bract. lib. 2. fol. 8 o. 
Britton. regiſt origin. 
302. Mirror cap. 3. de 
ſerement & de feale. 
Statut. de 17 E. 2. tit. 
Homage. 


Cab. 2. Of Fealty. Sect. 91. 


fee (which is a partition in law for that part) the feoffee ſhall do homage, fo: every Tenant in 
common ſhall do ſeveral ſe: vices. Ind it hath been adjudged (g) in our boks, that if the ei det 
Copatcenoz do homage to the Loꝛd, and afrerward the younger liter maketh a feoffment in fe 
of her part, the Lozd ſhall have homage foz the part of the younger ſiſter, foz that which was 
una hxrediras, one Inheritance by law, by the alienation which is her ac is (as hath been 
ſaid) divided and become in groſs, and the Toparcenary defeated. 

But if aTinant enfeoff divers men in fee zoyntly, (h) all theſe joyntenants ſhall joyntip 
do their homage, and their fealty alſo. (1) If homage be due by the Tenant, and he maketh a 
feoffment in fee, the feoffo; ſhall not do homage, becauſe albert he be ſuppoſed to be tenant in 
ſome caſes, quant al avowrie, yet the Feoffe is very Tenant,and homage ſhall be alwaies done 
by the very tenant, but that very tenant needeth not to be very tenant of the Land, and 
therefoze the Meſne becauſe he is very tenant to the Lozd Paramount (though he be not. te= 
nant of the Land) ſhall do homage, And ſo it is of the Dilſeiſe, and of Tenant in tail after 
a feoffment in fee, foz in that caſe the Done is very Tenant to the Donoz. 

It a Tenant that holdeth by homage maketh a feoftment in fe of part, (k) that Feoffe 
hail do homage, and ſo ſhall «very Feoftee of what part ſoever. 

If there be two Coparceners oz Joyntenants of a Seigniozy, if the tenant doth homage 
and fealty to one of them (I) he ſhall be excuſed againſt the other. 

It homage de a parcel of a tenure, it is pꝛeſumption that the tenure is by Knights Ser= 
vice, unleſs the contrary be pzoved, but of it ſelf it maketh not Knights ſervice, And pet by 
cuſtom the heir of him that holds by homage only may be in ward, 

Moze ſhall be ſaid of homage in the title of Homage anceſttel. 


— — 


Chap. 2. Fealty. Sect.g 1. 


q Zalty in G Ealty, idem eſt Falty is the ſame 

F 3 quod Fidclitas F that Hdelitas is in 
. . — ng — = ge _ 2 
(oder bed adde quant kranktenant fer- freeholder doth fealty to 
222 PP. rg fealtie a ſon Seigni⸗ his Lord, he ſhall hold his 

¶ Et quant 02, il tiendꝛa ſa maine right hand upon a Book, 
Frankienant, dexter fur un Lieur, & and ſhall ſay thus, Know 
Every fkreeholder , 'Djrra iſſint; ceo opes ye this my Lord, that I 


except tenant in vous mon Seignioz, que ſhall be faithful and true 


— — 


(b) Bracton lib. 2. fol. o.a Frankalmoign ſhall 


Britton fo. 173. 
Fleta lib. 3. cap. 16. 


do fealty: (b) And jeo à vous ſerra fopal & unto you, and faith to 
yet ſome that are {gpal, & foy a vous poz⸗ you ſhall bear for the 


Littleton fol.29.nu. 132. not tenants of anp 


40 K. 3.34. 9H.6.43. 
10 H. 6. 13. 5 H. 5. 12. 
9 E.. 1. 21 E. 4.29. 

s H. 7. 11. 


freehold ſhall do ke⸗ ter des tenements que Lands which I claim to 
alty,as a tenant foꝛ Je0 claime a tener de vous hold of you, and that 1 
a — dt que lopalment a vous ſhall lawfully do to you 
De nullo tenemento ferra les cuſtomes qt the cuſtoms and ſervices 
ad tener 2c. cermin ſervices queur faire a which I ought to do at 
inge fidel Sacrament, VOUS DOY AS termes af- the terms aſſigned, ſo help 

¶ Que a vous ſignes, ſicome mop aide me God and his Saints; 
2 loial, — 5 fn # and he 1 kiſs the — 
Cc. 0) a vous baer le Lieur. es But he ſhall not knee 
portera des tene- il ne genulera quant il when he maketh his ſe- 
ST * — fait Fealty, ne ſcrra tiel alty, nor ſhall make ſuch 
que . e = i humble reverence, come humble reverence as ts 
ferra les cuſtomes Want eſt dit en homage, aforeſaid in homage. 
& ſervices, & c. 


(c) Fealty 


Lib. II. Of Fealty. Sec. 92, 93, 94. 68 


(e) Fealty is a pazt of homage; foz all the wozds of Fealty are compꝛeheuded within homage, (<)Mirror cap. 3. de ſer; 

and therefoze fealty is incident to homage. | & de ſealtie. 
¶ Si come moy aide dieu. Ys homage is the moze honourable ſervice, ſo Fealey in 

a ſervice moze ſacred, berauſe he ix ſwozn thereuro. And the reaſon wherefoze the tenant is 

not ſwoꝛn in doing his homage to his L od is, fox that no ſubject is ſworn to another ſubject 

to become his man of life and member but to the King only, and that is called the of 

Bllegiance oꝛ homagium ligeum. Ind thoſe wozds foz that purpole are omitted out of fealty, 

which is to be done upon oath, And Lictleton ſaith well (when a Arc holder doth Fzalty), "= 

(d) foz the Fealty of him that holdeth in villenage differeth from the Fealty of the Frehoidep. (d)Stat. de 17 E. 2. tit. Ho- 


Uillein holding his ri and upon the Bok ſhall ſay thus to his lozd, Hear you mp e in le abridgment. 
* thas J LS. A — call de to vdu true and fai and ſhall owe you 
Fealty foz the Land that I hold ot you in Qilleaage, and ſhall be juitiffed by eou in body and 


gods, ſo heip me God, at. as by the Ic appeateth. 


CF. graund di⸗ 

verſitie v ad 
penter feaſans de feal⸗ 
tie de homage, car 
homage ne poit eſtre 
fait fozcp al Sir m̃: 
Mes le Seneſchal 
de court de Sur, ou 
Batlife, puit pꝛen⸗ 
der fealtie pur le Se⸗ 
ignioꝛ. 


C [Tem Tenant a 

terme de vie fert 
fealtie , d uncoze il ne 
ferra homage, Et di⸗ 
vers auts diverſities 
ꝓ ſont perenter homag 
C fealty. 


C [Tem home poit 
veir 15 E. 3. CO⸗ 
ment home & {a feme 
fieront homage 4 feal- 
tie en common banke, 
quel eſt eſcript devant 
en Tenure de ho⸗ 
mage, | 


Seck. 92. 


Nd there is great 
A diverſity between 
the doing of Fealty, 
and of Homage ; for 
Homage cannot be 
done to any but to the 
Lord himſelf , but the 
Steward of the Lords 
Court, or Bayliff, may 
take fealty for the 
Lord. 


SeF. 93. 
for 


Lſo Tenant 
A term of life ſhall 
do fealty, and yet he 
ſhall nor do Homage, 
And divers other di- 
verfities there be be- 
tween homage & fealty. 


Sect. 94. 


Al a man may ſee « 


in 15 E. 3. how a 
man and his wife ſhall 
do homage and fealty 
in the Common Place, 
which is written before 
in the tenure of Ho- 
mage, 


1B RaRoh lib. a. fo. 50. ſaith 


thug; Sciendum eſt quod Bracton lib. 2. fol. 8. 
21 E. 4. 1 9. acc. 2 E. 3. 10. 


non per procuratores nec per 22 H. 6. 2 3. lib. . fo. 26 


literas fieri poterit homagium 
ſed in propria perſona; tam 
domini quam tenentis, capi de- 
bet & fieri. 

Mes le Seue ſchal, 


Vid. for the fignification 


JL f Seneſchal and Bar- 
e. 0 Bailife poet life,Se@.78,79.148, & 
prender fealtie, his 27% 


is ſo evident that it neeveth 
no explanation. 


4 T5 Tenant mut do 
Fealey in perſon , Lib 9 fol. 76. 

becauſe he muſt be 

ſwozn unto it, and no man 

can ſweat by the Common 

Law by Attonet oz Pocto- 


(e) Lib. i. fo. 8, & . 
Bevils caſe 13 E. 4.3: 


* 2 —— 
either of them appear⸗ f) vid. Sect. 118,120 
eth. Now f ub bade +3140 12 

[*| 


(g Brit. ca. z 9.Calvins 


a) Mitr. ca. i. ſect.3. 
Brit. fo. 162, &c. Ockham 
cap. Quid fit ſcutagium. 


cb) Bract. Ii. 2. fo. 3 6. a. 


Flet. li.3. ca. 14. Ockam 
ubi ſ 2 Af. 5 2. uſually call Armiger (b) Of 


Cap. 3. 

what difference is between 
the oath of fealty, when it is 
done to the King in reſpect of 
'a tenure, and the oath which 
-xvery Subject ought to take 
in reſpect of his allegiance, 
-Littleron Here ſetteth down 
the oath of Fealty. Now the 
(g) Dath of YFllegtance is 
thus, Pou ſhall ſwear, ec. 


Of Eſcuage. 


Plus ſerra dit de 
Fealtie en le tenure 
en Socage, ct en le 
tenure en Frankal⸗ 
moigne, 4 en le tenure 
per homage Aunce- 
ſtrel. 


Seck. 94, 95. 

More ſhall! be ſaid 
of Fealty in the Te- 
nure in Socage, and in 
Frankalmoigne, and in 
the tenure by homag 
Aunceſtrel, by 


Chen it may be demanded, where and when is this Oath to be taken, and it is anſwerey, 
Chat whoſoever is above the age of twelve years, is to be ſwozn in the Tourn, unleſs he de 
within ſome Leet, and then in the Leet: And J read amongſt the Laws of Saint Ecward, 
Quod hanc Legem invenit Arthurus, qui quondam fuit inclitiſſimus Rex Britannorum, & ita conſo- 
lidavit & confazderavit Regnum Britanniæ univerſum ſemper in unum. Hujus legis authoritate ex- 


pulit Arthurus prædictus Saracenos & inimicos a regno. 


Lex erim iſta diu ſopita ſuit & 1cpulta 


donec Eadgarus Rex Anglorum excitavit, & erexit in lucem, & illam per totum Regnum obſervari 
præcepit. Which Law in ſome manner is obſerved at this day. Eut to return to Littleton. 


tn, mr 


* 


Chap. 3. 


E. 525 62) Jn 
| Latin Scutagium(id 


eſt) Servitium ſcuti, 
i Ser bice of the 
Shield, hereby it appeareth 
that right Interpzetations 
and Etymologies are neceſ⸗ 
ſary: Foz, ad recte docen- 
dum oportet primum inquirere 
nomina, quia rerum cognitio 
à nominibus rerum dependet. 


Nomina i neſcis, perit cog: 
nitio rerum. 


And herewith agreeth that 
which is ſaid, Primo excuti- 
enda eſt verbi vis ne ſermonis 
vitio obſtruetur oratio, ſive lex 
ſine argumentis. 

Scutum in French is Eſcue, 
and thereof cometh the Eſ- 
cuer, (1) Scutifer , which we 


this Bracton ſaith, Item ſcu- 
tagium dicitur quod talis præ- 
ſtatio pertinet ad ſcutum qudd 
aſſumitur & ſervicium militare. 
And Fleta ſaith , Sunt quz- 
daty, ſervitia forinſeca , & dici 
poſſunt regalia quæ ad ſcutum 
præſtantur, & inde habemus 
ſcutagium, & ratione ſcuti pro 
fcodo mil itari reputantur. Ind 
Ockham ſaith , Hzc iraque 

ma. quia nomine ſcutorum 
ſolvitur , ſcutagium nuncupa- 
tur. 


— 


Eſcuage. 


C Scuage eſt 
| appell en'L a- 
tine Scuragi- 

um, ceſtaſcavoir, Ser- 
vit ium Scuti. Et tiel 
tenant que tient ſa ter⸗ 
re per Eſcuage, tient 
per ſervice de Chiva⸗ 
ler. Et aury il eff 
communement dit, que 
aſcun tient per un fee 
de ſervice de Chivaler. 
Et aſcun per le moity 
dun fre de ſervice de 
Chivaler, ac. Et il eſt 
dit, que quant le Rop 
Face voyage ropal en 
Eſcoce per ſubduer 
les Scotes, donques 
it que tient pur un 
fre de Service de 
Chivaler, covient eſtt᷑ 
ove le Rop per 40 
jours, bit d convena- 
blement array pur le 
Guerre. Et celuy que 
tient ſa Terre per le 


— — 


* 


Sect. 95. 


*cuage is called 
ian Latin, Scata- 
gium, that is, Ser- 


vice ot the Shield; and 
that Tenant which 
bolceth bis Land by 
Eſcuage, holdeth by 
Knights ſervice, And al- 
ſoit is commoniy ſaid, 
That ſome hold by the 
ſervice of one Knights 
fee, and ſome by the 
half of a Knights Fee. 
And it is ſaid, That 
when the King makes 
a Voyage Royal into 
Scotland to ſubdre the 
Scots, then he which 
holdeth by the ſer- 
vice of one Knights 
Fee, ought to be with 
the King forty daies, 
well and conveniently 
arfayed for the War: 
and he which hold- 
eth bis Land by the 


moitte of a Knight 


moitp 


Lib. II. Of Eſcuage. Sect. 95. 


moitie dun Fer de chi⸗ fee, ought to be with (c) Et tiel tenant (epi. Sea. 


valer covient eſte ove the King twenty days: que tient ſont terre per 


69 


le Roy per 20. jours, and he Which holdeth Eſcuage tient per ſer- 


Et il que tient ſon his land by the fourth vice de Chi valer. 


Terre per le quart pat part of a Knights Fee, (d) Foz as ealte is inci⸗ wens ga. 


dun Fi de chidaler ought ro be with the and Snake berbü be ink 46g. per ges nin 
covient eſte ove le Roy King ten days, and ſo dent to Eſcuage , and by the 43. 3.22. f. x. f. 83.4. 


5 : | Is ant of ſervices , Eſcua 
per 10. jours, & iſſint he that hath more, gadery with che erh. Sber 


que pluis, pluis, & que 99-5" he that hath tenure by Eſcuage is a Te⸗ 

[ ſ 1 leſs, leſs, nure by Knights ſervice : but 
meins meins | els, leſs 1 every Tenant that holdeth by 
Knights ſervice, holdeth not by Eſcuage, as ſhall be ſaid hereafter. But note here the wiſ= 
dom of Antiquity (e) Mavult enim Princeps domeſticos quam ſtipendiarios bellicis apponere ca 
fibus, that is, to be ſerved in hes wars by his own Subjects, rather than by ſtipendary Fo= 
rainers, | 


Tn fee deſervice de Chivaler. (f) There is great diverſity of opinions con⸗ (f) Lib,y.fol.r223 


(e) Lib.rub. 


terning the Contents of a Knights Fe, that is how much Land goeth to the livilyhood of a in Lowes caſe. 


Knight ; foz ſome ſay that a Knights Fee conliſteth of eight hides, and every hide containeth 
an hundꝛed acres, and ſo a Knights fee ſhould contain 800. acres: others ſay that a Knights 
fee containeth 680 acres : others ſay that an oxgang of Land containeth i 5 acres, and eight 
oxgangs make a plowland; by which account a plowland contains 120, acres, and that vir- 
ata terrZ,02a yard land containeth 20. acres. But I hold that a Knights fe, an hide oz plow= 
d, a yardland oz oxgang of land do not contain any certain number of ac es But a Knights 


Vide Lib.7.fol.3 3.34! 


fox is p2operly to be eſteemed accozding to the quality, and not accoꝛding to the quantity of the Nevils caſe; 


land, that is to ſay by the value, and not by the content. Ind therefoze it is very true which 
Wager Camden in his Britannia pag, 136. ſaith, viz. Subſequenti ætate ex cenſu ut colligitur fa- 
Ri ſuerunt equites, c. And Antiquity thought that twenty pound land was ſufficient to main= 
tain the degri of a Rnight, ag appeareth in the ancient treatiſe De modo tenendi Parliamentum 
tempore Regi Edw. filit Regis Etheldri. Where it appeareth that comitatus (to wit) an Earl= 
dom, conſtat ex viginti feouis unius militis, quoliber feodo computato ad viginti libratas. Baronia 
conſtat ex 13. feodis, & tertia parte u ius feodi militis ſecundum compurationem prædictam, Unum 
feodum militis conſtat ad valentiam 201 which antiquity Itite, foz that it concurreth with the 
Act of Parliament anno 1 E. 2. de militibus, by which act Centu3 militaris the tate of a 
Anight is meaſured by the value of xx. pound per annum, and not by any certain content of 
acres; and with this agreeth the Statute of W. 1. cap 35. and F. N. B. fol. 82.' whe-e twenty 
pound ot land in Socage is put in Equipage of a Knights fee, and this is the moſt reaſons 
able eſtimate,foz one acre may be better than many others, ſo as he which hath 680. oz 800. a= 
tres of ſome barren land had not accozding to the ancient account aſufficient revenue to main⸗ 
tuin the degree of a Rnight,and he which had a {eſs number of acres of ſome land of the value 
of xx. pound per annum, had a ſafficient livelphood in thoſe days foz the maintenance of a 
Knight. So antiquity thought that 400. marks of land per annum was a competent livelybood 
foz a Baron, and 400. pound per annum ad ſuſtinendum nomen & onus of an Earl, and of late 
time 300. Marks per annum of a Marqueſs, and 800, pound per annum of a Duke, ſo that 
their yearly revenue was eſtimated by the balue and not by the content. And one plowland, 
carucata terræ, oz a hide of land, hida terræ, (which js all one) is not of any certain con⸗ 
tent, but as much as a ptow can by courſe of husbandzy plow in a vear . And therewith agreeth 
Lunbert verbo Hide. And a plowland may contain a Meſſuage, weod, Meadow, and Pa= 
fure, becauſe that by them the plowmen and the cattel belonging to the plow are maintained. 
Vide Temps E. 1. tit. Briefe 800. 4 E. 3. 47. Pl. Com. in Hill and Granges caſe, fol. 168. Vide 
6 E. 3. fol. 42. and 39 H. 6 8. a. Ind venerable Beda calleth a Plowland familiam, a family, 
it containeth neteſſary things foz the maintenance of a family. Ind priſot well ſaich, 
in 35 H. 5. fol.25. that a plow may tiit moze land in a year in one Countrey than in another, and 
therefoze it ſtands with reaſon, that a plowland ſhould be leſs in one place than in another. 
41 E. 3. tit fine 40. and 13 E. 3. fine 67. I fine ſhall not be received De una virgara terræ fox the 
Uncertainep, vide 39 H.5.8. But an acre of land is certain by the ſtatute De terris menſurandis, 
Note alſo (Reader) that every plowland of ancient time was of the yearly value of five 
nobles per annum, and this was. the living of a Plowman oz Peoman, and Ex duodecim 
carucatis conſtabat nnum feodum militis, which amount to 20 pound per annum. And this 


rou may ſce Termino Paſch. anno 3 E. 2. Coram Rogero de Seyton & ſociis ſuis Juſticiariis apud 
S Weſtm. 


Lib. II. Cap.3. Of Eſcuage. Sect. 9p. 


Weſt. Ebor. Ro 10. Radulphus de Normanville petens in brevi de medio queritur contra Luciam de 
Kyme quod cum ipſa teneat de ipſo duas carectas terræ in Coningſton per homagium & ſervitium mi- 
licare, unde duodecim carucatæ terræ faciunt unum feodum militis pro omni ſervitio, ipſa diſtrinxit 
Ipſum ad faciendum ſectam ad curiam ſuam de Thorneton in Craven, &c. 

And it is to teobſerved that the relief of a Knight and all adove him which be noble, is the 
fourth part of their yearly re benue, as of a Knight five pound, which is the fourth part of 20. 
pound. Mo Una Baronia conſtat ex 13. feodis militum 8 de 3. parte unius feodi militis, which a= 
mount to 400. Marks, and therefoze his relief is the fourth part of this, viæ 100 Marks : and 
an Earidom conſiſts of twenty Knights fees,which amount to 400 pound (as befoꝛe it appear⸗ 
eth by the ſaed ancient Becozd De modo tenendi Parliamentum, &c.) and therefoze his relief ig 
100. pound. $nd this alſo appeareth by the Statute of Magna Charta cap. 2. and by the equity 
of this ſtatute; inſomuch as a Marquis dom which conlits of the revenue of two Baronieg 
which amount to 800. Marks, ſhall-pay accozding to that juſt pzopoztion oz his relief 200. 
Marks; and becauſe a Pukedom conſis of the revenues of two Garldoms, viz. 800. pound 
per annum, a Duke ſhall pay 200. foꝛ a relief, which is alſo the fourth part of his revenue,and 
with this agree the BKecozds of the Exchequer. 

Note (Reader) at the time of the making of the ſtatute of Magna charta 3. 9 H. 3. there wag 
not any Duke, Marqueſs, oz Uiſcount in England (and therefoze the ſtatute could not make 
mention of them) and Edward the eldeſt ſon of Ring E. 3. called the black Pꝛince was the 
firſt Duke in England after the Conqueft, and Robert Earl of Oxford in the reign of K. 2, 
was the firſt Marqueſs, Sic enim ordines Angliz in ſua Britannia teſtatur Camden ubi ſupra, 
Er titulus Marchionis ſerius ad nos devenit, nec ante R. 2. tempora cuiquam delatus, ille enim Ro- 
bertum Vere Oxoniz comitem delicias ſuas primum Marchionem Dubliniz deſignavit, merumque 
erat honoris nomen: Hæc ille. And befoze the reign of H. 6. there was not any Uiſcount. Sic 
enim idem Author ubi ſupra aſſerit. Poſt comites vicecomites ordine ſequuntur, Viſcounts nos voca - 
mus; hæc vetus officii ſed nova diguitatis appellatio, & H. s tempore ad nos primum audita. Hæc 
ille. Et dominus de Bello monte was the firſt Uiſcount created by Ring H. 6. Vide Caſſianeum 


7H. 9.31 Aſſ. 30. : j ; nn e 3 . OY 
- : Ates Af g:. 45 aan parte 4. conſid. 55. that this dignity of a Uiſcount is of great antiquity in o⸗ 
EPO Bracton lib. 2. 36, Item ſunt quædam ſervitia quz dicuntur forinſeca, quamvis ſunt in carta de feof- 


famentis expreſla & nominata, & quz ideo dici poſſunt forinſeca, quia pertinent ad dominum regem, 


7E. 3.29.1 1H. 4.7. . 2 2 * a 
de non ad dominum capital em, uiſi cum in propria perſona proſectus ſuerit in ſervitio, vel niſi cum pro 


F. N. B. 28. b. & 83. g · 


3H. 4.16.2 8 l. 6. 1. b. ſervitio ſuo ſarisfecerit domino regi, &c. 
dien 46.5. gend. I Voyage Royal, 2 voyage royal is not only when the King himſelf gorth to war, 
as Littleton here ſaith, but alſo when his Lieutenant oz Deputy of his Lieutenant. Ind what 


165. 17H. 6. protect. 56. N 0 
7E. 4.27. 11H. 4.7. ſhall be ſaid a Uoyage Royal ſhall be adjudged in this caſe by the Judges of the Common 


2H.4.16. — — — incident to Eſcuagr,and not by the Conſtable and Marſhal, oz any other; #ﬆ ſic 
e ſimilibus. . | 
There is alſo another kind of Mopage Royal, viz. when one goeth with the Kings daugh⸗ 
ter beyond ſea to be married, ac. foz ſuch a voyage is fox the good of the whole Realm, (foz moze 
pꝛolit fo: the Realm cannot be than to make alliance with another nation) but of this voyage 
royal Lirtlerou ſpeaketh not here, but only of the voyage royal to war: ſo as there is a Uop= 
age Royal of war, and a Uoyage Ropal of peace and amity. Ind it is to be obſerbed that he 
that holdeth by Caſtle gard oz coznage holdeth by Knights ſervice, and pet he ſhall pay no Eſ⸗ 
cuage, becauſe he holdeth not to go with the King to war. 
Lib. rub. in Scacc.q 7.43. ＋ En Eſcoce. In Scotiam, this is put but foz an example, fo: if the tenure be to go in 


19K. a. gard. 95. Walliam, Hiberntam, Vaſconiam, Piſtaviam,&c. it is all one. Mee an ancient Recoꝛd, Rot. de fini- 
oN z. protection 46. bus Termino Mich. 11 E. 2. Mir Rich. Rockeſley night did hold lands at Seaton by Serjeanty 
1 to be Vaorrarius Regis, that is to be the Rings foze-foot-man when the Ring went into Gaſ- 


eng pom _ coigne, donec peruſus ſuit pari ſolearum precii 4.d. that is until he had woꝛn our a pair of ſhooes 
of the pꝛice of four pence. Ind this ſervice being admitted to be perfozmed when the King 


H.. multi ſolverunt ; l 
ſcutagium pro exercit. in went to Gaſcoigue to make war, is Rnight ſervice. 


Walliam atmb.go.c ¶ I que tient per un fee de ſervice de chivaler covient eſte ove le 


ante clauſ. 6 H. 2. 
memb. z. Roy per 40. jour. But this is to be underſtood of a Tenant that holdeth of the King 
immediately, fox every man is bound by his tenure to defend his Loꝛd, and both he and his 
Loꝛd the King and his Countrey ; and therefoze if the L oꝛd goeth not, his tenant is excuſed. 
But yet if the tenant peravaile goeth with the Ring, it excuſeth all the means. 
And it is to be obſerved, that foz every pound of the ancient value of a Knights fes account= 
ing twenty pound land, the Tenant mult go with the Ring two days, which cometh juſt to 
40. days foz a whole Knights fee, by the ſtatute of Magna charta it is pꝛobided that Scuragium 


Magna Charta cap. 37. » ' ſuevi H 1 i noſt 
Fleta lib. cap. 60 de cætet᷑ caplatur ſicut capi conſuevit tempore Hen. regis avi noſtri. Set 
. tk 8 


* 


Lib. II. 


C Es ib apptert 
ꝑ les pleesF 
arguments kalts en 
un bon plce far bztefe 
ve Detinue de un e⸗ 
ſcript Obligatozie 
poꝛt per un H, Gray 
T. 7 E. 3. que ne be- 
— 2 a celup _ 
per Elcuage de aler 
ove le Roylay meſm̃. 
{i votle trover un au⸗ 
ter perfon able pur 
luy convenablenent 
array pur le guerre 
de ater ove fe Roy, 
Et ceo ſemble eſtre 
bon reafon, car poit 
eſtre q̃ celuy que tient 
per tiels ſervices eſt 
tanguifhant , iſſint q̃ 
il ne pott aler ne chi⸗ 
vaucher. Et auxt un 
Abbe, ou armer home 
de Religion, ou eme 
fole q tient per tieis 
ſervices, ne dolt en 
tiel cas aler en pꝛo⸗ 
* perſon. Et Str 
Herle, avonque 
chieke Juftice d com⸗ 
mon bank diſoit en 
tiel pite, que eſcuage 
ne ſezra graunt, mes 
lou le Roy alaſt lup 
meſme en ſon p2oper 
perſon. Et fuift de⸗ 


murre en judgement 
en meſme le ple, le 
quel les xl. jours ſer⸗ 
ront accompts de le 
primer jour del mu⸗ 


Of Eſcuage. 
Sect. 96. 


Ur it appeareth 
by the pleas and 


arguments made in a i 


plea upon a Writ of 
detinue of a writing 
Obligatorie brought 


by one H. Gray, T,7 E. bot 


2, that it is not need- 
ful for him which hol- 


deth by Efcuape to yotery 


go himſelf with the 
King if he will find 
another able perſon 
for him conveniently 
arrayed for the War 
to go with the King. 
And this feemeth to be 
good reafon, For it 
may be that he which 
holdeth by ſuch ſervi- 
ces is langurſning, ſo as 
he can neither go nor 
ride. And alſo an 
Abbot or other man 
of Religion, or a ſeme 
fole , which hold by 
ſuch Services ought 
not in ſuch cafe to go 
in proper perſon, And 
Sir Milliam Herle then 
Chief Juſtice of the 
Common Place faid in 
this plea, that Eſcuage 
ſhall not be granted 
but where the King 
goes himſelf in his 
proper perſon. And it 
was demurred in judg- 
ment in the ſame plea, 
whether the 40. days 


ſhould be accounted erercif 


SeF.g6: 70 
bu —— T.7 E.3.fol-29s 


both by Lictleton 
hinſtlf, and he che book of 7 E. 


that no Knight that holdeth 
by Caſfte-gard ſhall he di⸗ 
reined to give money foz the 
kaping of the Cattle, Siipſe 
eam facere voluerit in propria 
perſona fua vel per alium pro- 
bum hominem faciet fi ipſe eam 
facere non poſſit propter ratio- 
nabilem caufam. . 

Some have thought that he 
that Holds by eſcuage is taken 
dy the equity of this fatute 
that fpeaketh only of Cattie⸗ 
gard, but it is holden that this 
Fac. is but an affirmance of 
the comnon law. Foz where 
that ac ſaith,(propter rationa- 
bilem cauſam) that reaſonabie 
caufe is referred tothe Te= 
nants own diſcretion e choice, 
and the cauſe is not material 
02 iſſuable no moze than in the 
caſe that Lirrleron here putteth 
as hereafter appeareth. Ind 
would adviſe our ſtudent, 
that when he ſhall be enabled 
E armed to to fet upon the year 
books oz reports of law, that 
he be furniſhed with all the 
whole courſe of the Law that 
when he heareth a caſe vouch= 
ed and appiyed either in Weſt- 
minſter hall where it is neteſ⸗ 
ſary ko him to be a diligent 
hearer, & obſerver of caſes of 
law) oz at readings 0z ther 


es of learning, he may 


from the frſt day of find out and read the caſe ſo 


S 2 


„ fo: will doth 
_ faſten 


Lib. Il. 


6H. 3. Avowry 242. 
F. N. B. 8 3.84. 


Cab. 3. 

faften it in his memozy, and 
be to him as good as an ex⸗ 
poſition of that caſe, but that 
mult not hinder his timely 
and ozderly reading, which 
(all exeuſes ſec apart) he 


bind. himſelf unto, koꝛ there be 


two things to be aboided by 
him, as enemies to learning, 
ptæpoſtera lectio, and prepro- 
pera praxis. But let us now 
Year. what our Futhoz will 
ap. ; 71177 


fozt the Tenant. 


4 


Of Eſcuage. 


ſter de hoſt le Boy, 
fait per les Com- 
mons, & per comman- 


la jour que le Roy 
pꝛimes entra en El⸗ 


coce: Ideo Quære de 
hoc. - 


S« ? 


the Muſter of the 
Kings hoſt made by 
the Commons, and by 
the Commandment of, 
the King, or from the 
day that the King firſt 
entred into Scotland, 
Therefore inquire of 


this. 


JE ceo ſemble bone reaſon, Sc. were Lictleton thewrth thas reaſons where⸗ 
ſhould not be conftraintd to do his lervice in perſon. . 


Firft, It map be the tenint is ſick, ſo as he is neither able to go noꝛ rule. And ever ſuch 


conſtruction mult be made in matters concerning the defence of the Realm oꝛ common good, ag 
the ſame may be effected and perfozmed.To the fozmer diſability — — added where a Coꝛpo⸗ 
2ation aggregate of many, as Dean and Chapter, Majoꝛ and Tominonalty, ac: 02 an Intant 
bring a Purchaſer, foz theſe alſo muſt find an able man. But it may be objected that in 
thele patticular Cales the Tenant might find a man, but not when he himlelf is able with⸗ 
out all excuſe oz impediment. To this it is anſwered, that Sapiens incipit à fine, Ind the 
endof this ſervice is fo: defence of the Realm, and ſo it be done by an able and ſufficient man, 
the end is effected. . | | \ 

+ Decondly, Dering there are ſo many juſt excuſes of the Tenant, it were dangerous, and 
tending to the hinderance of the ſervice, if theſe excuſes ſhould be iſſuable, Multa in jure com- 
muni contra rationem diſputandi pro communi utilitate introducta ſunt. | 

- Riftly, both Littleton and the book in the ſeventh of Edward the Third, giveth the Tenant 
power, without any cauſe to be ſhewed to find an able and ſufficient man, and oftentimes Jura 
publica ex privato promiſcue decidi non debent. | | 

¶ Tu Abbe ou auter home de religion, Note that if the King had given 

Lands to an Abbot and his Succeſſozs to hold by Knights ſervice this had been good and 
the Abbot ſhould do homage and find a man, ac. oꝛ pay Eſcuage, but there was no wardſhip 
oꝛ relief oz other incident belonging thereunto. And though the Law ſaith that this was a 
Moꝛtmain, that is, they held faſt their Jnheritances, yet if the Abbot with the aſſent of 
his Covent, had conveyed the land to a natural man and his heirs, now wardſhip and Re⸗ 
liek and other incidents belonged of common right to the tenure. And lo it is, if the King 
give lands to a Majo and Commonalty, and their Succeſſoꝛs to be Holden by Knights 
Service. In this caſe the Patentes (as hath been ſaid) ſhall do no homage, neither ſhall 
there be any Wardſhip oz Relief, only they alſo ſhall find a man, &c. oz pay Eſcuage. But 
if they convey ober the Lands to any natural man and his heirs, now homage, ward, mar⸗ 
riage and relcef, and other incidents belonging thereunto. Ind yet this poſſibility was remota 
potentia, but the reaſon hereof is, Ceſſante ratione legis ceſſat ipſa lex, the reaſon of the immuni⸗ 
ty ans in relpect of the body politick, which by the conveyance ever ceaſeth, which is wozthy of 

And it is to be obſerved, that every Biſhop in England hath a Barony, and that Ba⸗ 
Te. is holden of the King in Capite, and yet the King can neither have wardſhip oz Re⸗ 

iet. | | 

If two Joyntenants be of Land holden by Knights ſervice, if one gorth with the King, 
it — fox both, and both of them cannot be compelled to go, fox by their tenure ons man 
is to go. | | | 

Af the Tenant peravaile goeth, it diſchargeth the Weſne, foz one Tenancy {hall pay but 
one Eſcuage. 

- oF: Ou auter home de Reli 7104, Here this woꝛd (Religion) is taken largely, viz, 
not only fo: regular, oꝛ dead perſong, Abbots, Monks, oz the like; but foz ſecular perſons allo, 
as Biſhops, Parlons, Utcars, and the like, foz neither of them are bound to go in pꝛoper per= 
ſon. Foz Nemomilitans Deo implicet' ſecularibus negotiis. s 4 


6 [| Languiſhant So it may be ſaid of an Jdeot, a mad Man, a Leper,a man maim⸗ 
ed, blind, deaf, of decrepit age, oz the like. 4 
q Ou 7 E774 ſole. Seeing that a fem ſole, that cannot perfozn Knights ſervice may 


ſerve by deputy, it may ds.demanded wherefore an heir male being within the age — - 


Lib. II. Of Eſcuage: Sef.96. 
years may not ſerve alſo by Deputy, being not able to ſerve himſelf. ; | | 
Co this it is anſwered, that in caſes of Minoꝛitp, all is one to both ſexes, viz. if the heir 

male be at the death of the Anceſtoz under the age of twenty, oꝛ the heir female under the age of 

14- they can make no Deputy. but the L oꝛd ſhall have wardſhip as an incident to the tenure 

thetefoze Lirtleron ig here to be underſtood ot a fem ſole of full age, and ſeiſed of land holden by 

Knights ſervice either by purchaſe oz deſcent. 4 


q Code nablement arraie pur le guerre. So as here are four things to be ob⸗ 
ſerved, SE 
Firſt, (as hath been ſaid) that he may find another; 
+ Secondly, Chat he that is found muſt be an able perſoti. | | 
| Thirdly, He muft be armed at the coftg and charge of the terlant, and herein is to be noted, 
Quod non definitur in jure, with what manner of Jrmoz the ſouldier ſhall be arrayed with, oz 
time; place, and occaſton do alter the manner and kind of the Þrmoz. 
Fourthly,he muft have ſuch Armoꝛ, as ſhall be neceſſarp, and ſo appointed in readineſs, 
Ferdwit is a Saxon woꝛd, & ſignificat quietanclam mardri in exercitu. Worſcott is an old En- 
liſh woꝛd and ſignifieth Liberum eſſe de oneribus armorum. | 
9 It is truly ſaid, Quod mile; hæc tria curare deber, corpus ut validiſſimum & perniciſfimum ha- 
beat, arma apta ad ſubita imperia, cætera Deo, & Imperatori curæ eſſe. A 
Sapiens non ſemper it uno gtadu, ſed una via, non ſe mutat ſed aptat. Qui ſecundos optat eventus, 
dimicet arte non caſu. In omni conflictu non tam prodeft multitudo quam virtus. 


Eſt oprimi ducis ſcire & vincere, & cedere prudenter tempori. Multum poteſt in rebus humanis 


occaſio, plurimum in bellicis. 

Quid tam neceſſarium eſt quam tenere ſemper arma quibus tectus eſſe poſſis. But TJ will take 
my leave of theſe excellent Butho:s of Þrt Military, and refer them to thoſe that pꝛokeſs the 
ſame, and will return to Littleton. 


A Muſſer. J find this word in the ſtatute of 18 H.6.cap.19. and the ancient Military 

Oꝛder is woztby of obſervation, fo: befoze and long after that ſtatute, when the King was to be 
ſerved with ſouldiers foꝛ his war, a Knight oz Eſquire of the County, that had Revenues, 
Farmers and Tenants would covenant with the King. by Indenture inrolled in the Exche= 
quer to ſerve the King foz ſuch a term with ſo many men (ſpecially named in a lift) in his war, 
&c. an excellent inſtitution that they ſhould ſerve under him whom they knew and honoured, and 
with whom they muſt live at their return, theſe men being muſtered befozethe Kings Commiſſi= 
oners, and receiving any part of their wages, and their names ſo recoꝛded, if they after depart⸗ 
ed from their Captain within the term, contrary to the foꝛm of that ſtatute, it was felony. But 
now that ſtatute is of no foꝛce, becauſe that ancient and excellent foꝛm of Military courſe is al⸗ 
together antiquated : but later ſtatutes have pꝛovided foz that miſchief. 

To muſter is to make a ſhew of Souldiers well armed and trained befoze the Kings Com⸗ 
miſſioners in ſome open field. Ubi ſe oftendences præludunt prælio. In Latine it ig cenſere, ſeu 
luſtrare exercitum. | | 

By the law befoze the conqueſt Muſters and ſhewing of Frmoz ſhould be Uno eodem die per 
univerſum regnum, ne aliqui poſſint arma familiaria ribus & notis accommodare, nec ipſi illa mutuo 
accipere, ac juſtitiam Domini Regis defraudate, & Dominum Regem & Regnum offendere. 

Concerning the point in law, demurred in Judgment, in the ſeventh of Edward the third, 
here mentioned by our Zuthoꝛz: The law accounteth the beginning of the fozty days after the 
Ring entreth into the Fozeign Nation, foz then the war beginneth, and till he come there, he 
and his hoſt are ſaid to go towards the war, and no Wilitary ſervice is to be done, till the 
King and his hoſt come thither. 4 


F Hr William Herle. à tamous Lawyer conftituted chief Juffice of the common 
Pleas by Letters Patents dated 2 die Martii anno 53 E. 3. It appeareth by Littleton, and by 
the Recozds that he was a Knight againſt the conceit of thoſe, that think, that the chief Ju= 
ſtices of the court of Common Pleas were not knighted till long after. 6 

Our ſtudent ſhall obſerve that the knowledge of the law is like a deep well out of which 
each man dꝛaweth accoꝛding to the ſtrength of his underſtanding. He that reacheth deepeſt, he 
leeth the amiable, and admirable ſecrets of the law, wherein, N aſſure you, the Dages of the 
law in fozmer times, (whereof Sir William Herle was apzincipal one) hath had the deepeſt 
reach, And as the bucket in the depth is eaſily dzawan to the uppermoſt part of the water, (foz 
Nullum elementum in ſuo proprio loco eſt grave) but take it from the water, it cannot be dzawn 
up but with a great difficulty. So albeit beginnings of this ſtudy ſeem difficult, yet when the 
Pz2ofeſſoz of the law can dive into the depth, it is delightful, caſte, and without any heavy 
burthen, ſo long as he keep himſelf in his own pꝛoper element. 

T 7uftice 


- 


2 
. 


Fleta lib.r.capi43! 
Livius. 

Vegetius: 
Polibius. 


Vegetius; 


Lib.6.fol.27, the ſoul: 
diers caſe, 


Lamb. fol. 13 5. b: 


* 
3 


Lib II. Cap. 3. Of Eſcuage. Sec. 96, 


Slanvil I. x. c. b. &c. J Juſtice, In Glanvil he is called Juſticia in ipſo abſttacto, as it were Julfice it ſelf, which 
tion remains ſtill in Engliſh and French, to put them in mind ot their duty and funcri⸗ 
ons. But now in legal Katine ther are called Juſticiarir tanquam juſt! in concreto, and they 

are called Juſticiarii de Banco, &c. and never Juchces de Banco, &c. 


Coram Juſticiariis noſtris apud Weſtmon. Var other room exe e ende nnd 
| a Kings 


B term them Juſticiarii de Banco. 
Wii av Coram'tobis (i. e. * 5 
ate (tifev cota de We | 1 
Necoꝛds of that court areRfted (4& 
26 Aſſ. p.244. 3. f. 19. times ha n perſon ker 


e : 

n ert, thitt hold thut betoꝛe the ratute ot r 

— Wi ad his creation by oz after that charter: 
lor cap Back Vent of Edad the heel, the Adio! 

Irror cap. s. lect. I, . A 4485 if * I 
Forteſcue cap. 51. in Eire claimed conuſance and to have zits o 
See inthe Preface to the the Rings Court by p ription, ti 
third part of myRe- St. Edward the Con — ore be ˖ 
Ports. di vers allowances thereof in ourts, and that King Henry the 

irlt confirmed their Uſages, and that they ſhould have conuſance of Pleas, ſo that the Ju⸗ 

ices of the one bench, & che order ſhould nor intermeddle. And the ſtatute of Magna Charta, 
etectethh ns court, birt giveth direcrion toz the pꝛoper Juriſdiction thereof in theſe wozds. Com- 
munia Placita non ſequantur Curiam noſtram, ſed teneantur in alſquo certo loco. And pzoperly the 
ſcatute faith, non ſequatitur, fox that the King dench did in thoſe days follow the Ring ubſcun- 
que fuerit in Atiglia, #nÞ therefoit enacterhthitt common pteag ſhotid be Holden in a court reſt⸗ 
dent in a certain plate. In the next chapter of Magna Charta (made at one and the ſame time) 
it is pꝛovided: Et ea quæ per eoſdem (s. Juſticisrios itinerautes) propter difficultatem aliquorum 
atticulorum terminari fon poſſuut, referantur ad Juſticiarios noſtros de Banco, & ibi terminentur. 
And in the next to that. A ſſiſæ de ultima præſentatione ſemper capiantur coram Juſticiariis de Ban- 
co, & ibi terminentur. There toze it maniketłiy apptareth, that at the making of the ſtatute of 
Magna Charta there were Jufliclarſĩ de Banco, which alt men confeſs to be the court of common 
Pleas, Ind thetetoze that cone was not erected by oz after that ſtatute. Fox the authoꝛity 
of this Cotte, it is ediderrt by that which hath deen ſaid;that it hath Futisdiction of all com⸗ 
mon Pleas, But let us return to Littleton. 


CDemurre en Judgement. 2 Denurrer cotmmeth of the Latine word demorarito abibe, 
and therefoze he which demurreth n Law, is ſaid, he that abideth in Law, Moratur, oz demora- 
tot in lege. Wyenſvevee the coitticet learned of the party is of opinion,that the Count oz Plea 
of the advetſe pate if infiefficiefit iti katw, then he demurreth oz abideth in law, and referrer 
the ſame tothe Judginent of the Eoutt, and theretdze well ſaith Lictleton Here, demurre en 
Judmitht, tht wozds of i Demurrer being Quiz harratio, & materiaque in eadem contenta 
minds fufffticus in lege Haig &e. und fo of a Piea, Fn Placitutn, &c. materiaque in eodem 


Mirror cap. g. ſect. 2. 
Fleca lib. 2. cap. 54. 


conte fta fitiüs fUfficiets in lege exiſijt, Ec. unde pro defectu ſufficientis narrationis ſive placiti, &c. 

petit juditivm; Ke. But if the Plea be ſufficient in Law, und the matter of Fact be falſe, 

then the adverſe party taketh iſſue thereupon, and that is ttyed by a Jutp, foz matters in 

Law are decided by the Judges; and matters in Fact by Jurits, ag elſewhere is ſaid more 
at 4 rge. 0 L 

How ag there is no iſſue upon the Fact, but when it is joyned between the parties, fo there 

is no Denurter in law, vut when it is jorned, and therefoze when a Demurrer is offered by 

the one party as is afoꝛeſaid, the adverſe party joynech with him, (fox example) ſaith, Quod 

Placitum prædictum, 8c. mareriaque in codem contenta bonum & ſufficiens in lege ex iſtunt, e 

& petit judicium, and thereupon the Demurree is ſaid to be joyned, and then the caſe is ar⸗ 

gued by councet learned of both ſides, and if the points be difficult, then it is argued o⸗ 

penly by the Judges of that Coutt, and if they oz the greater patt concur in opinion, ac⸗ 

co:dingly Judgment is given; and if the Court be equally divided , oz conceive gtrat 

vid. ;ract. l. f. f. a 52. b. doubt of the caſe, then may they adjourn it into the Exchenuer Chamber, where the 

caſe ſhall be argued by all the Judges of England, where if o” gs hall be equally 

x 4E. z. cap g. Statut i. Hiyided, then (if none of them change their opinion) it ſhall be decided at the next Parliament 

by a Pꝛelate, two Earls, and two Barons which ſhall have power and commiſſion of the 

King. in that behalt, and by advice of themſelves, the Chancelloz, Treaſurer, the Juffices - 

the 
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the one bench and the other, and other of the Rings councel, as many and ſuch as ſhall ſeem Rot. Par lia. 4B. 3. nu. 2 Tĩ 

convenient, ſhall make a good Judgment, &c. And if the difficulty be ſo great as they cannot © proceeding in Sir John 

determine it, then it ſhall de determined by the Loꝛds in the upper houſe of Parliament. See — upon ditfi- 

the ſtatute, koꝛ it extends not only to the caſe aboveſaid, but alſo where Judgments are delayed Con mon Pan of 

in the Chancery, Kings bench, Tommon Bench, and the Exchequer, the Juſtices aſſigned, vide Britton fol. 47. 

and other Juſtices of Oyer and Terminer, ſometime by difficulty, lometime by divers opinions 21.3. 37. 38. 

of Jultices, and ſometime foꝛ other cauſes. (a) Befozr which ſtatute, if Judgments were not 30k. 3. fo. 1. 23.35. 

given by reaſon of difficulty, the doubt was decided at the next Parliament, (which then was 40.3. 34. 13.4. 3.4. 

to be halden once every ycar at the leaſt, (b) Si autem talia nunquam prius evenerint, & obſcu- (a) 4E-3-ca.14. 

rum & difficile fit corum judicium, tune ponatur judiciurn in reſpectum uſque ad magnam curiam, ut (00 Bratton lib-1.cap.2, 

ibi per concilium curiæ terminentur. But hereof thus much ſhall ſuffice. (r) de that demurreth ny ; — = 

in law conkeſſeth all ſuch matters of fact as are well and ſufficiently pleaded. Je there be a (f) 15.3. 30 b. 

Demurrer foz part and no Iſſue fox part, the moze oꝛderiy courſe is to give Judgment upon the 47. 3.1 3.14.5 H. u. r. 

Demurrer firſt, but pet it is in the diſcretion of the Court to try the iſſue firſt if they will. 13 f. 4.7. b. Pl Com. 35: 

Itter Demurrer joyned in any Court of Recozd, the Judges ſhall give Judgment accoꝛding 411.172. . 

as the very Right of the cauſe and matter in law ſhall appear, without regarding any want —_ 5.2R.2.inqueſt 2. 

of kom in any W:it, Return, Plaint, Declaration, oz other Pleading, Pzoceſs, oꝛ courſe of 4 3 254 18.4.5. 

proceeding, except thoſe only which the party demurring ſhall ſpecially and particularly ſee 7734 

down and expꝛeſs in his Demurrer. (a) Now what is ſubſtance and what is fozm you ſhall (2) Lib. ;. fol. 57. 

read in my Repozts, 8 ö J | Linc. coll caſe. : | 
and in ſome caſes a man ſhall alledge ſpecial matter. and conclude with a Demurxer, (b) ag Tit. 11 

in an Action of treſpaſs bꝛought by I. S. foꝛ the taking of his hozle, the Defendant pleads that _— — . 

he himſelf was poſſeſſed of the hoꝛſe until he was by one l. S. diſpoſſeſſed, who gave him to the 4.14; caſe. 

Plaintiff, dec. the PlaintiffCaith that I S. named in the bar, and l. S. the Plaintiff were all (b) :3£.4.7. 

one perſon, and not divers; and to the plea pleaded by the Defendant in the manner, he de= 31E 3. eſtoppel. 44. 

marred in law, and the court did hold the Plea and Demurrer good, foz without the matter al⸗ 33 fl. 6. 9. 10. 22 E. 4.50. 

ledged he could not demur. Now as there may be a Demurrer upon counts and pleas, ſo there .) r. | 

may be of Zid pꝛier, Voucher, Receit, waging of law, and the like. (e) By that which hath (c) 148.4:31.378.6.6. 

been ſaid it appeareth, that there is a general Demurrer, that is ſhe wing no cauſe, and a ſpe= 

tial demurrer which ſheweth the cauſe of his demurrer. Jilo by that which hath been ſaid, there 

is a demurrer upon pleading, &c. and there is alſo a demurrer upon evidence. (d) As if the (d) Lib. 5. fol. 104. a. 

Plaintiff in evidence ſhew any matter of Recozd. oꝛ Deeds. 02 wꝛitings, 02 any ſentence in the Bakers caſe. 

Eccleſlaſtical Court, oz other matter of evidence by teſtimony of witneſſes, oꝛ otherwiſe, where= 

upon doubt in law ariſeth, and the Defendant offer to demur in law thereupon, the Plaintiff 

cannot refuſe to joyn in demurrer no moze than in a demurrer upon a count, Replication, 8c. 

and ſo E converſo, may the Plaintiff demur in law upon the evidence of the Defendant, | | 
But if evidence foz the Ring in an Jnfozmation oz any other ſuit be given, and the De⸗ (c) 38H.8,Dyer 53: 

fendant offer to demur in law upon the Evidence , the Kings Councel ſhall not be enfozced 

to joyn in Demurrer : but in that caſe , the Court may direct the Jury to find the ſpecial 

matter, 


Es Judgement. $0, the fignification of this word, Vide Sect. 366. 4 


Sect. 97. 


C ES apes tiel 

voyage royal 
en Eſcoce, il eſtcom- 
munement dit, que ꝑ 
authozitie de Par⸗ 
liament leſcuage C.r- 
ra aſleſſe & mis en 
certaine, 8. certeine 
ſuthe dargent, quant 
cheſcun que tient per 
entter fee de ſervice 
de chivaler, ql ne fuit 


AND after ſuch a 

voyage royal in- 
to Scotland, it is com- 
monly ſaid, that by 
Authority of Parlia- 
ment, the Eſcuage 
ſhall be aſſeſſed and 
put in certain, s. a cer- 
tain ſum of money; 
how much every one 
which holdeth by 
a whole Knights fee, 


C As voiage royal, 

&c. il eſt commu- 
nement dit, que per Au- 
thority de Parliament Eſ- 
cuage ſerra aſſeſſe. Nota, 
Here is a ſecret of Law in⸗ 
cluded, that albeit Eſcuage 
incertain be due by Tenure, 
yet becauſe the Aſſeſament 
thereof concerned ſo many 
and ſo great a number of 
the Subjects of the Realm, 
it could not be aſſeſ= 
ſed by che King o: any 
other but by Parliament : 


(a) and 


Lib II. 


(a) 13 H. 4. 5. 


cb) H. 8. 3. Rot. Clauſ. & 
Rot. finium.memb. 3 o. 
& ante. 


Staff. p. 4E. 1. de banco. 


F. N. B. 8 4. 


Bract. lib. 2. 36. a. 


F. N. B. 84. 


Rot Parl. R. z. nu. 30. 


vide Sect. 12 o. 


25 E. z. tit. Avow. 215. 
26 Aſſ. 65. 3 0E. 3. 23. b. 
Lib. 4. fol. 8 5. in Luttrels 
Caſe. 


Cap. 4 „ 
Aa) and this was by the com⸗ 
mon law. x 

(>) No Eſcuage was aſ= 
ſelled by Parliament fince 
the Beign of Edward the ſe⸗ 
cond,and in the eighth year of 
his Reign Eſcyage was al⸗ 
ſeſſed. | 

Jef the tenant goeth with 
the King, and dieth in exer- 
citu, in the Yolt oꝛ Þrmp, he 
is excuſed by Law, and no 
Eſcuage ſhall be demanded. 

And it is to de obſerved, 
that if he that holds ot the 
King by Eſcuage, goeth, o: 
findeth another to go fo: him 
with the King, &c. then he 


ſhall have Eſcuage of his 


Tenants that Hold of him 


by ſuch ſervice, which muſt 


be aſſeſſed by Parliament. 
But if the Kings Tenant 
goeth not with the King, 


then he ſhall pay koz his de⸗ 


fault Eſcuage, and ſhall have 
no Eſcuage of his Tenants. 
Richard the Second making 
a voyage Royal into Scoriand, 
at the Petition of his Com⸗ 
mons pardoned the payment 
of Eſtuagr. 


Of Eſcuage. 


per luy meſme, ne per 
un auter pur {up ove 
ie Roy, patera a (on 


Seignioz de que il 


tient la Terre per el⸗ 
cuage. Sicome mit⸗ 
tomus, que il fuit oz⸗ 
daine per Authozitie 
de la Parliament, 


que cheſcun que tient 


per entire fee d ſervice 
de chivaler, que ne fuit 
ove le Roy, payera a 
fon Seigntoz 40. $. 


donque celuy que tient 


per moitie dun fee de 
Chivaler ne papera a 
ſon Seignioz fozlqz 
xx. S. & celuy que tient 
p la quart part de 
fee de Chivaler ne 
payera fozſque x. S. 
t lic que pluis, pluis, 
q que meins, meins. 


Sect. 98. 


Seck. 98. 
who was neither by 
himſelf nor by any o- 
ther, with the King, 
ſhall pay to his Lord of 
whom he holds his 
land by Eſcuage. As 
put the caſe that it was 
ordained by the Au- 
thority of the Parlia. 
ment, That every one 
which holdeth by a 
whole Knights fee, 
who was not with the 
King, ſhall pay to his 
Lord 4o s.; then he 
which holdeth by the 
moity of a Knights fee 
ſhall pay to his Lord 
but 20.5, and he which 
holdeth by the fourth 
part of a Knights fee, 
ſhall pay but x. s. & he 
which hath more, 
more, and which leſs, 
leſs. 6 


4 AS cuns teig- 


nont per Cu- 
ſtome &c, Nota, 
that Eſcuage is di⸗ 
rected by cuſtome. 

4 Mes auter- 
ment eſt de Eſcu- 
age certai ne. Here 
it appeareth, that el⸗ 
cuage is twoktold, viz 
Eſcuage Incertain, 
whereof ULIttleton 
here ſpeaksʒand Eſ⸗ 
cuage certain, quem- 


admodum incertitu- 


do ſcutagii facit ſer- 
vitium militare. , 
ira certitudo fcu- 


C T alcuns tieg- 

nont per la cu⸗ 
ſtome que (i leſcuage 
courge per authozitie de 
Parliament a aſcun 
ſumme de money, que 
tls ne pateront fozſque 
la moitie de ceo, c aſcuns 
tetgnant que ils ne pay- 
eront fozlque le quart 
part de ceo, Mes pur 
ceo que leſcuage que ils 
paieront eſt non certaine 
pur ces que reſt certalne 
coment le Parliament 


ANd ſome hold by the 

cuſtom, That if Eſ- 
cuage be aſſeſſed by au- 
thority of Parliament at 
any ſum of money, that 
they ſhall pay but the mo- 
ity of that ſum, and 
ſome but the fourth part 
of that ſum. But be- 
cauſe the Eſcuage that 
they ſhould pay is uncer- 
tain, for that it is not cer- 
tain how the Parliament 
will aſſeſs the Eſcuage, 
they hold by Knights ſer- 


aſſefſera - 


UMI 


Lib. II. 


alleſſera leſcuage queur 
teignont per l rvice de 
Chivaler. Mes au⸗ 
terment cf de leſcuag 
certain, de que ſerra 
parle en le tenure de 
ſocage. . 


CT C ſt home parle 

„ generalement 
deſcuage, il ſerra en⸗ 
tendue per le common 
parlance deſcuage n9- 
certaine, que eff ſer- 
vice de Chivaler , # 
tiel eſcuage trait a 
luy homage,  ho- 
maß trait a lup Fe⸗ 
altie, car fealtie eſt 
incident a cheſcun 
manner de ſervice 
fozique a le tenure 
en Frankalmoigne , 
come ſerra dit apꝛes 
en le Tenure de 
Frankalmo gne. Et 
iſſint il que tient per 
Elcuag, tient per ho- 
may fealtie c Eſcu⸗ 
age. 


Of Eſcuage. 
vice. But otherwiſe 
it is of Eſcuage cer- 
tain, of which ſhall be 
ſpoken in the tenure of 
Socage. 


Seda. 99. 


Nd if one ſpeak 

generally of Eſ- 
cuage, it ſhall be inten- 
ded by the common 
ſpeech of Eſcuage in- 
certain, Which is 
Knights ſervice: And 
ſuch Eſcuage draweth 
to it Homage, and Ho- 
mage draweth to it Fe- 
alty; for Fealty is in- 
cident to every man- 
ner of ſervice, unleſs 
it be to the Tenure in 
Frankalmoign, as ſhall 
be ſaid afterward in 
the Tenure of Frank- 
a'moigne, And ſo he 
which holdeth by Eſ- 
cuage, holds by Ho- 
mage, Fealty and Eſ- 
cuage. 


Sect. 190. 


homage trait a tiny Fe- 


Sect. 99, 100. 
ragii facit Socagium. But moꝛe 
of this in the Chapter of 
Hocage,Sc>. 120. 

JT Per Parliament. 
De the Antiquity and Xy= 
thozity of this Court, ſee Sect. 
160. 


7 E“ fe home parle 


generalement 


An 


8 


deſcuage il ſer ra intend Entendments en Ley | 


Se&.100,110,367,3 , 
per le common parlance 393,406,462,463. 4 


5E. z. Reſ. 165. 20 Hl. 6. 25. 


deſcuage vom certaine. 


Verba æquivoca & in dubio 21 2-3 37 Hag. 


poſita intelliguntur in digniori 


capite ex vi rermini is a Te= Britt. fo. 163. 


nure in Gꝛoſs, and it map be 
olden of a ſubject, but being 
poken generally, it is ſecun- 
dum excellentiam, intended of 
the King, foz he is Caput 


Reipublicz: 
Et tiel eſcuage 
trait a luy homage, & 


alty , car Fealty eſt in- 
cident a cheſcun mauner 
de ſervice forſque a te- 
nure en Frankalmoigne, 


This is gathered by the effects of their Tenure, foz eſſences are found out by pꝛoperties, 
fountains by Rivers, and cauſes by effeus: fox amongſt others, the Kozd hail have Eſcuage 
of their Cenants, ac. as it followeth. 


C LC eſt aſcavoire, Que qnt 

eſcuage eſt tielment al⸗ 
ſelſe per authozitie de Parliament, 
cheſcun Seignioꝛ de que le terre 
eſt tenus per Eſcuage, avera 
leſcuage ilſint aſleſſe per Parlia⸗ 
ment, pur ceo que il eſt intendus 
per la lep, que al commencement 


Nd it is to be underſtood, that 
when Eſcuage is ſo aſſeſſed 
by Authority of Parliament, every 
Lord of whom the Land is holden 
by Eſcuage, ſhall have the Eſcuage 
ſo aſſeſſed by Parliament, becauſe it 
is intended by the Law, That at 
the beginning ſuch Tenements were 


tiels 


13 H. 4.4.6 El. Dyer 236. 


"Jn 10.8.1 1. 2. 
& potentiori ſenſu. Cenure in 31. 4. 1f. 32 E. 3. Gard 


40 E. 3 21. 2 H. 7.4. 


Lib. II. 


tlels tenements kuek dones p les 
Sürs a lez tenants de tener per 
tielr ſervices a Dekender lour 
Sfirs, auxy bien come le Roy. 4 
mitter en quiet lour Surs & le 
Roy, de les Scotes avandits. 


F. N. B. 4. Regiſter 88. 


de Scutagio habend. 


(a Rracton lib. 5. fol. 41 3. 
Fleta lib. 2. cap. 12. 
Britron fol. 122, 227. 


Bratton ubi ſupra:? 
Britton uþi ſupra. | 
Regiſt. 88. F. N. B. 8 4. 
F N. B. 8 4. 


Cap. 3. 


Le, Seigniours ave- 
B ront leſcuage, &c. 
Chis is ebident. 

¶ Briefe le Roy. Chis 
cometh of the Latin wozd 
Breve. 

Fitzh. in his Pꝛeface to his 
N. B. ſaith of them, that they 
be thoſe foundations where⸗ 
upon the whole law doth de= 


pend. 
(a) Bracton deſcribeth a 
wit thus, Breve quidem cum 


ſit formatum ad fimilitudinem 


regulz joris, qula breviter & 
paucis verbis intentionem pro- 
ferentis exponirt & explanat ſi- 
cut regula jur rem quæ eſt bre- 
viter enarrat , non tamen ita 
breve eſſe debeat quin rationem 
& vim intentionis contineat. 
Ok wꝛits ſome be oziginal, 
brevia originalia, and ſome be 
judicial, brevia judicialia. 
Alſo of Oziginals, quædam 
ſunt formata ſub ſuis caſibus 8& 
de curſu, & de communi confi- 
lio totius regni conceſſa & ap- 
probate ,quz quidem nullatenus 
mutari poterint abſqueconſenſu 
& voluntate eorum; & quædam 
ſunt Magiſtralia, & ſzpe varian- 
tur ſecundum varietatem caſu- 


Of Eſcuage. 


faid, 
SeF 101. 


C TT pur ceo que 

tiels tenemets 
veviendzont pzimes 
des Seignioꝛs, il eff 
reaſon que ils averont 
leſcuage de lour Te- 
nants. Etles Setg- 
nio2s ET tiel caſe pur⸗ 
ront diſtreiñ pur lel⸗ 
cuage iſlint aſſeſſe, 
ou ils en aſcuns ca⸗ 
ſes purront aver biet 
le Roy, direct as Uti- 
conts de meſme les 
Counties, cc. de levier 
tiel eſcuage pur eur, 
ſicome appiert per le 
Regiſter. Mes de tiels 
tenants queux teig⸗ 
nont per eſcuage de 
Roy,queur ne fueront 
ove le Roy en Eſcoce, 
le Roy meſme avera 
leſcuage. 


Seck. 101. 


given by the Lords the tenants to 
hold by ſuch ſervices to defend 
their Lords aſwel as the King, 
and to put in quiet their Lords 
and the King 


from the Scots afore- 


Nd becauſe ſuch 

Tenements came 
firſt from the Lords, 
it is reaſon that they 
ſhould have the Eſcu- 
age of their ' Tenants, 
And the Lords in ſuch 
caſe way diſtrain ſor 
the eſcuage ſo aſſeſſed, 
or they in ſome caſes 
may have the Kings 
Writ directed to the 
Sheriffs of the ſame 
Counties, &c. to levy 
ſuch eſcuage for them, 
as it appeareth by the 
Regiſter. But of ſuch 
tenants as hold of the 
King by Eſcuage which 
were not with the King 
in Scotland, the King 
bimſelf ſhall have tte 
Eſcuage. 


ſuum, factorum & querelarum, as foz example, Adions upon the caſe which vary accoꝛding to the 
variety of every mans caſe, and the like, and theſe being not of courſe, the Maſters being 
learned men did make: Item brevium originalium alia ſunt realia, alia perſonalia, alia mixta. Item 
brevium originallum, alia ſunt patentia five aperta, & alia clauſa: Certain it is that the oꝛiginal 
Waits are ſo artifficially and bziefly compiled, as there is nothing redundant oz wanting in 
them,of which an honourable Secretary of ſtate once ſaid, that it was not poſſible to comp:c= 
hend ſo much matter, ſo perſpicuouſſy-in fewer woꝛds: Of all theſe kinds of wꝛits you ſhall read 
plentifully in the Regiſter, whereof Littleron maketh mention in this place, and alſo in Fitz. N. B 


¶ Sicome appiert per le Regiſter. kegiſter, is the name of a moſt ancient Bok and 
ot great Futhozity in law, containing all the oziginal wiits of the Common Law, of which 
Boh lee moꝛe in the Pꝛetace to the ninth part of my Kepozts,and containeth alſo Brevia jadi- 
cialia quz ſæpius var iantur ſecundum varletatem placitorum proponentis & reſpon ſentic. 
Alſo it appeareth by the Regiſter,that the King ſhall have eſcuage of his tenants which hold 
of him as of a Mannoꝛ which he hath in ward, oꝛ by reaſon of a vacation of a Biſhopꝛick. 
Ind ſo ſhall a common perſon, if he hath an eſtate fo: life oꝛ foz ycars of a Seigniozy. 


Seck. 


Lib. II. 


I Tem, en tiel caſe 

Javantdit, lou le 
Roy face un voyage 
royal en Eſcoce, & 
" leſcuage eſt alleſſe per 
Parliament, ſi le Snr 
diſtreine ſon tenant 
que tient de lup per 
ſervice dentier fee de 
Chivaler pur leſcu⸗ 
age iſſint aſſeſſe, dc. 
@ le tenant plede, 
voit averrer que il 
kult ove le Roy in El⸗ 
& le Setignto2 voit 
..averrer le contrarte , 
il eſt dit, que il ſerra 
trie per le certificat 
del Marshal del Hoſt 
le Boy' en eſcript 
ſouth ſon ſcale que ſer⸗ 
ra mis a les Juſti⸗ 
ces. 


Of Eſeuage. 
Sed. 102. 


' I Tem, in ſuch caſe 


aforeſaid, where the 


King maketh a voyage 


Royal into Scotland, 
and the Eſcuage is aſ- 


ſeſſed by Parliament, if 


the Lord diſtrain his 
tenant that holdeth of 
him by ſervice of a 
whole Knights fee, for 
the Eſcuage ſo aſſeſſed, 
&c. and 
pleadeth and will a- 
ver that he was with 
the King in Scotland, 
&c. by 40 daies, and 
the Lord will aver the 
contrary, it is ſaid 
that it ſhall be tried by 
the Certificate of the 
Marſhall of the Kings 
hoſt in writing under 
his Seal, which ſhall 
be ſent to the Juſtices. 


the tenant - 


Sec. 102: 


<q F T woit averrer „ que 
| il fuit ove le Roy 
en Eſcose per 40 jours, &c. 


(a) ii eſt dit que 11 ſerra trie (a) 2 B. 4. 1 1. 4 E. 4. 10. 
per le certificat del Marſhal. 
This is a trial appointed by Caſe de Strat. Marc. 


the law, Ne curia regis de- 
ficerer in Jpſtiria <xhibenda. 
(b) Herewith agreeth the Re- 
giſter, where the Marſhal is 


noſtri. g 
F Murſbal de boſte 
le Roy. Mareſchallus exer- 


citus, in Maxon Mariſchalk, 
i. e. equitum magiſter. This 


- wozd Marſhal is either devi⸗ 


ved of Mars oz Mare, an ÞBojſe 
and Schale, which ſignilleth 
in the Saxon 


| e a | 
Maſter 02 Governour.(c)Jn (c) Lamb. fo. 1363 


the laws befoze the conqueſt it 
is ſaid, Mareſchalli exercitus 
ſeu ductores exercitus Hereto- 
ches per Anglos vocabantur, 
illi ord inabant acies denſiſſimas 
in præliis & alas conſtituebant 
prout deculr, prout ei melius 
viſum fuerit ad honorem co- 
ronæ & ad utilitatem regni. 
(d) And here it is to be ob⸗ 
ſerved, that his certificate in 
this caſe is a Trial in law. 


21 E. 4. t o. F. N. B. 8 5. 
11 H. 7.5. Lib. 9. fol:3 2. 


(b)Regifſt.88. F. N. B. 33. 
2 E. 4. I. 4 E. 4. 10. 

b 1 9 H. 4.3. 11 H. 7.5. 
called Conſtabularius exercitus 21 H. 6. 50. 33 H. 6. 1. 45. 


(d)z E. 4. 1. b. 4 E. 4. 10. 
23 E. 4.47. F. N. B.s 5. 


J read ot᷑ ſix kinds of Certificates allowed foꝛ Trials by the Common law; the firft whereof 
Littleton here ſpeaketh of, in time of war out of the Bealm. 2. In time of Peate out of the 
Realm: (e) 2g if it be alledged in avoidance of an Outlatory, that the Defendant was 
in Pꝛiſon at Burdeaux in the ſervice of the Majoz of Burdeaux, it ſhall be tried by the Certi⸗ 
ficate of the Majoz of Burdeaux, 3. Foz matters within the Realm f) the cuſtom ot London 
{hall be certified by the Mayoz and Aldermen by the mouth of the Keco:der. 4. By Certifi= 
cate of the Sheriff upon a wzit to him directed (g) in caſeof pꝛibiledge, if one be a Citizen 
02a Fozreiner, 5. Trialof Retcoꝛds by certificate of the Judges in whoſe cuſtody they are 
bylaw. All theſe be in tempozal cauſes. 6. Jn cauſes Eceleſtaſtical, as loyalty of marriage, 
general baſtardy, excommengement, pzofeſſion, Theſe and the like are regularly to be tried 
bp the Certificate of the Oꝛdinarp. | " . 

And there be divers other trials allowed by the Common law, than by a Jury of 12 men, 
which you may read at large in the ninth bok of my Kepozts, fol. 30, 31, &c. in the caſe of the 
Fbbot of Strata Marcella, which are as plainly ſet down there, as they can be hete: and in this 


(e) 4 E. 4. 10. 


(f)s5 E.4. 30. 21 E. 4. 16. 
(g) 10 H 6. 10. 


caſe, if the Trial ſhould not be by Certificate, it ſhould · want Trial; 
venient : Only in this place J will add ſometh 
any of the Treatiſes lately publiſhed againſt fi 
that ungodly and unlawful kind of revenge, whereupon ma 
pzebeut all hope of impunity ko: defautt of tot | mY 
It a ſubject of the King be killed by another of his ſubjects out of England in any Foꝛ⸗ 


k 


rial in that caſe. 


wie 
ing of a Fozraign « 15 
ngle combats, becauſe it may deter men from 
ny mitt ders have enſued, and 
| Stat. de 1 H.4.e4p.14. 


ich ſhou}d be incon- 
which I find not in 


raign Country, the wife oz he that is heir cf the dead may have an Appeal foz this mur⸗ 


der or homicide befoze the Conſtable and the Marchal, whoſe IC | 
of witnefleg oꝛ combate, Ind accozdingly where - ſadjec of the Ning wap lain in S 
GS 2 


| | vid. Rot. Parliam. 8 H.6: 
ig upon teſtimony, nu. 38. Stanf. pl. Cor. 
cot - fo. 65. 


land 


Lib. II. 


® Anno 25 Eliz. 


a 


ta! Glanvil. lib. 7. cap. 


cbikegiſt. 2. 30 E. 3. 24. 


tel Glanvil lib. 7. cap. c 4. 


Glanvil lib. 7. c. 9. &c. 
Fleta lib. 1. cap. 8. 
Bracton lib. 2. fol. 8 
Britton fol. 1 62. & fol. 
28. & 95. Ockham in 
diverſis locis. 

Mirror cap. 1. ſect. 3. 
Sud. Diton. 


celBract. lib. 2. fo. 36,37. 
Britton fol. 1 64.165. 
Fleta lib. a. cap. 14. 

19 E.2.2vowry 224. 

26 Aſſ 65. 31 Aſl. ; e. 
30 E. 3.23 L. 3.67. 

7 H. 4.19. 


Cap. 4. 


land bers of the Kings ſubjects 
—— + Lager — et, Ind ſo it was * reſolved in the 


Of Knights Service. 


the wife of the dead had her appeal therefoze befoze the 
- 2 Reign of Queen Elizabeth, in 
in partibus tranſinacinis, that his 


the caſe of Mir Francis Drake who ftrok off the head of Down, 


bꝛother and heir might have an 


& ideo dormivic appellum. 


It a man be moztally wound? 
Appeal doth lie upon the ſaid ſtatute, 


Sea. 103. 


Appeal, Sed Regina noluit conſtituere Conſtabularium Angliz&c. 


d in France, and dieth thereof in England, it is ſaid that an 
fo: it is not puniſhable by the Conunon law, and th? pꝛo⸗ 


ceeding there (as hath been ſaid) is upon witneſles oz combat, and not by Jury,and the moz= 
tal wound was given out of the Realm. | | 


bY 


— 


Chap. 4 Sed. 103. 


Er, vice de Chi 


valer. Nota, it 


appeareth by 55 

the Regiſter, that it is (b 
ſaid unum ſeodum militis, and 
not feodum unius militis, as it 
was ſaid, [ci] by ſome of old, 
and ſo duo feora mliitis, &c. 
and ſometimes theſe fees are 
called fcoda militaria. Our 
Juthoꝛ having befoze treated 
of Homage, Fealty, and E(= 
cuage, now cometh to Knight 
ſervice it ſelf, In Domeſ- 
day it is thus reco:ded, Epiſ- 
copus Bajecenſis ille qui tenet 
de Modardo reddit ei 50 s. & 

ſervitium unlus militis. 

¶ Chivaler, i e. Eques, 
Knight is a Saxon woꝛd, and 
by them witten, Cnite, Chi- 
valer taketh his name from 
the hoꝛſe, becauſe they al⸗ 
wates ſerved in wars on 
Hozſeback. The Latins cal⸗ 
led them Equites, the Spani⸗ 
ards Cavalleroes, the French⸗ 
men Chivalicrs, the Italiang 
Cavallieri, and the Germans 
Reiters, all fromthe Hozſe. It 
is neceſſary to be ſeen by 
what names this ſervice of a 
Knight is called. Jt is cal⸗ 
led Ce] Servitium forinſecum 
quiz pertinet ad Dominum 
Regem 8& non ad capitalem 
inum niſi cum in propria 
perſona profectus fuerit in ſer- 
vitio, & niſi cum pro ſervitio 
ſuo, ſatisfecerit Domino Re- 
gi, &c. ideo forinſecum dici 
poteſt, quia fit & capltur foris 
ſire extra ſervitium quod fit 


Knights Service, 


18 per 
homage, fe- 


cuage, eſt a tener per 
ſervice de Chivaler, 4 
trait a luy garde, mar- 
riage, c reliefe, Car 
quant tiel tenant mo⸗ 
ruſt, a fon heire male 
eſt deins lage de 21 
ang, le Seignioz ave- 
ra la terre tenus de 
luy tanqz al age del 
heire de 21 ans, le 
quel eſt appel pleine 
age , pur ceo que tiel 
home per entende- 
ment del luy neſt pas 
able de faire tiel ſer- 
vice de Chivaler, de- 
vant lags de 21 ans: 
Et aury ſi tiel heire 
ne ſoit marie al temps 
de mo2t de tiel aun- 
ceſter, donque le Seig⸗ 
nio2 avera le garde 
# le marriage de luy. 
Mes (i tiel tenant 
devie, ſon heire fe⸗ 
male eſteant dage de 
14 ans, ou de plus, 
donque le Seignioz 


C 


Enure by ho- 
mage, fealry and 
Eſcuage, is to 


hold by Kaights Ser- 
vice, and it draweth to 
it Ward, Marriage, and 
relief. For when ſuch 
tenant dieth, and his 
heir wale be within 
the age of 21 years, 
the Lord ſhall have 
the land holden of 
him until the age of 
the heir of 21 years, 
the which is called 
full age, becauſe ſuch 
heir by intendment of 
the Law is not able 
to do ſuch Knights 
ſervice before his age 
of 21 years. Andal- 
ſo if ſuch heir be not 
married at the time 
of the death of his 
Anceſtor, then the 
Lord ſhall have the 
wardſhip and marri- 
riage of him, But if 
ſuch tenant dieth, his 
heir femaie being of 
the age of 14 vears, or 
more, then the Lord 


na- 


UMI 


Lib. Il. 
navera mp le garde 
del terre ne de cops 
pur ceo que ſeme 
de tiel age poit aver 
baron able de faire 
ſervice de Chivaler. 
Peg l| tiel heire 
female Cott deins 
lage de 14 ans, @ 
nient marie al temps 
ve la mozt fon 
aunceſter, donque le 
Seignioz avera le 
garde de la terre, te- 
nus de luy,  tanque 
al age de tiel heire 
female de 16 ans, 
pur ceo que il eſt done 
per le Statute de 
acti 1. cap. 22. 
Que per 2 ans pꝛo⸗ 
cheine enſuant les 
dits 14 ans, le Seig⸗ 
nioꝛ poit tender con⸗ 
venable mariage ſans 
diſparagemenr a tiel 
heire female, Et ſi le 
Seignioz deins les 
dits 2. ans ne lup 
tend tiel martag, c. 
donque el al fine des 
dits 2. ans, polt en⸗ 
ter @ ouſte ſon Seig⸗ 
nioz, Mes ſi tiel 
heir female ſoyt marie 
deins lage de 14 ans 
en la vie ſon anceſter, 
ſt fon anceſter devy 
el eſteant deins lage 
de 14 ang, le Seig⸗ 
nioꝛ navera fo2ſque la 
garde de la terre, jel 
ques a fine de 14 


ans, dage de tiel 
heire female, c donq; 
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ſhall not have the 
wardſhip of the land, 
nor of the body, be- 
cauſe that a woman of 
ſuch age may have a 


husband able to do 


Knights Service, but 
if ſuch heire female 
be within the age of 
I4 years, and unmar- 
riedat the time of the 
death of her anceſtors 
the Lord ſhall have the 
wardſhip of the land 
holden of him until 
the ape of ſuch heire 
female of 16 years. 
For it is given by the 
Stature of W, 1, cap. 
22, that by the ſpace 
of two years next en- 
ſuing the ſaid 14 
years, the Lord may 
render ccovenable mar- 
riage without diſpa- 
ragement to ſuch heir 
female. And if the 
Lord within the ſaid 
two years do not ten- 
der ſuch marriage, &c. 
then ſhe at the end of 
the ſaid 2 years may 
enter, and put out her 
Lord; but if ſuch heir 
female be married 
within the age of 14 
years in the life of her 
Anceſter, and her ance- 
ſter dieth, ſhe being 
within the age of 14 
years, the Lord ſhall 
have only the Ward- 
ſhip of the Land until 
the end of the 14 
years of age of ſuch 


Sect. 103. 
Domino capitali. And it in 
called Scutagium, as it appea⸗ 


reth (f) by Lirtleron and ma⸗ 2 —— ubĩ ſuptt, 
ny authozities befoze recitedd. P14. 


Dometime Droit de eſpee. 
Filo it is called (g) Regale 
ſervitium, quia ſpecialirer per. 
tinet ad Dominum Regem. Ut 
ſi dicatur in Carta, faciendo 
inde forinſecum ſervitium, vel 
Regale ſervitium, vel ſervitium 
Domini Regis quod idem eſt, 
c. And another ſaith't Et 
ſunt quzdam ſervitia forin- 
ſeca quæ dici poterunt Regalia 
quæ ad ſcutum præſtantur, 85 
inde habemus ſcuragium; & 
ratione ſcuti pro feodo militari 
reputatur, c. o as in re⸗ 
ſpect of him that doth it, it is 
called ſervitivm militis, but in 
reſpect of him foz and to 
whom it is done, viz to the 
Ring, and fo: the Realm, it 
is called ſervitium Regale, oz 
ſervicium Domini Regis , &c. 


ch) Jn ancient time ther (h) Carta Hen. prim. 
which held dy Knights ſer- 


vice were called Milites, qui 
per loritas, &c, defendunt, & 
deſervlunt, c. and ſometime 
this ſervice is talled ſerviti- 
um hauberticuùm. And in anci⸗ 
ent time ſuch aß held be 
Knights ſervice foꝛ the de⸗ 
fence of the Rraim had many 
Pꝛiviledges granted to them 
by Law: as foz example they 
might have a Wꝛit De ciſend' 
quiet” de tallagio, the effect 
whereof was (i) Si Th. filius 
Ranulphi terram ſuam tenear 
per ſervitium militare ſicut Do- 
mino Regi monſtravit, tunc nul- 
lum ab codem Tho. capiant tal- 
lagium nec pro eo dando ipſum 
diſtringant, vel horhines ſuos qui 
per conſinüle ſervitium teneant. 
Ind this agreeth with the 
ancient charter of Ring Henry 
the firſt brfoze mentidned, 
which he made on the dap of 
his Coꝛonation ſoꝛ the reſti⸗ 
tution of the ancient Laws. 


Ck) Militibus qui per loritas (x) Carta H. 1. ia libro 
terras ſuas defendunt & deſer- rub. fol. 4 2. in Scaccaris, 


viunt terras Dominicarum ca- 
rucat' ſuarum quietas ab omni - 
bus gildis, & omni opere, &c. 
concedo, and the reaſon 


_ thereof is there yielded, Sicut 


tam magno gravamine allevati 
ſint 


(g)Britron fol. 187. 
Bracton ubi ſupta. 


Mirror. cap. 2. ſect. 17. 


(i) Rot. clauſ. 19 H. 3. m. a3 


Lib. Il. 


Cap.4- 


fint, ita equis & armis ſe bene 


nſtruaut ut apri & parati ſint ad 


ſervitium meum & deſenſionem 
Regni mel. ut theſe Pꝛibi⸗ 


ledges and Quittances are 


diſcontinued, and the charge 


(UGlarvil. lib. 7. ca. 9, 10. 
Fleta lib. 1. ca. 8, & 9. 
& lib. 3. cap. 16, 17, &c. 
Bracton lib. z. cap. 6. 
Mirror cap. p. ſect. 2. 
Britton 162. 


remaineth. 


It is called commonly in 


(1your- Bos ſervittum wili- 


tare, &c.' of ſetvitium militis- 


And this ſervice was created 


and provided foz the defence 


of the Realm, to perfozm 
whith ſervice the heirs are 


not atcounted in law able 
till che age of one and twenty 
ears. Therefoz:t during 
- their-minoztty;"'the 102d ſhall 
have the cuftody of them, not 
-fox benefit only, but that the 
 Kozd might ſ& , that ther be 


im) Forteſcue cap.q44+ 


in their young years taught 
the deeds ol Chivalry, and 
other vertuous and worthy 
Science. 
(m)Si hæreditas teneatur per 
ſervitium militare , tune per le- 
ges infans ipſe , & hæreditas 
ejus, Sc. per Pdminum feodi 
illius cuſtodientur , &c. quis, 
putas; infantem talem jn arti- 
bus bellicis qu as facere, ratio- 
ne tenuræ ſuæ, Ipſe aſtringitur 
Domino feodi ſui, meſius in- 
ſtruete poterit, aut velit, quam 
Dominus ille, cul ab eco ſervi- 
tium tale debetur, d qui majoris 
potentiæ & honoris eſtimatur, 
quam ſunt alii amici propinqui 
tenentis ſui? Ipſe namque ut ſi- 
bi ab eodem tenente melius ſer- 


Ulatur diligentem curam adhi- 


In) Lamb. 13 5. a: 


bebit, c melius in hiis cum eru- 
dire expert” eſſe cenſetur quam 
reliqui amici juvenis, &c. & re- 
vera non minimum erit Regno 
accommodum, ut incolz cjus in 
armis fint experti, nam auda- 
cter quilibet facit, quod ſe ſcire 
ipſe non diffidit. 

(un) Imon the Laws 
of Gain — the Con= 
eſſoz it is thus p2ovided 2 
— enim univerſi liberi 
homines , 8c.  ſeundum feo- 


dum ſuum, & ſecundum te- 


nementa ſua arma habere, & 
illa ſemper prompta conſerva- 
re ad tuitionem Regni,' & ſer- 


vitium Dominorum ſuorum juxta 


William the Conquerot confirmed that Law in 
mut ut omnes Comites, 8 Barones, &' Milites, & 


ac. 
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ſon baron c luy; pot- 
ent enter E la terre d 


ouſtele Seignioz, car 


ceo eſt ho2s de cas de 
le dit eſtatute, entant 


que le ' Seignio? . ne 
poit tender marriage 


d luy que eff marie, 
c. Car devant le 
dit eſtatute Meſtm̃ 1. 


tiel iſſue female que 


fuit deins age de 14. 
ans, al temps de moꝛt 
ſon aunceſter, @ puis 
que el avoit accom- 
pliſh lage de 14 ans 


ſans aſcun tender 


de marriage per le 


Seignioz a luy, tiel 
helre female donque 


puiſſoit enter en le 
terre, q ouſte le Seig⸗ 
nio2 ſicome appiert 
per le reherſal & pa- 


rolr de le dit ſtatute, 


illint que le dit Sta⸗ 
tute fuit fait en tiel 
cas, tout pur ladvan⸗ 
tage de Seigniozs 
come il ſemble. Mes 
uncoze ceo touts foits 
eſt entendue per les 
parolr de m̃ le Sta⸗ 
tute que le Seignto? 
navera les deux ans 
come eff avantdit , 
mes lou tiel heire fe- 
male ſoit deins lage 
de 14 ants, nient ma⸗ 
zie al temps de mozt 
S anceſter. 


Sect. 103. 


heir female, and t hen her 
husband and ſhe may 
enter into the land, and 


ouſt the Lord: For 
this is out of the caſe 
of the ſaid ſtatute, in- 
ſomuch as the lord can- 
not tender marriage to 
her which is married, 
&c, For before the ſaid 
ſtatute of W, 1. ſuch 
iſſue female which was 
within the age of 14 
years at the time of the 
death of . her anceſtor, 
and after ſhe had ac- 
compliſhed the age of 
14 years, without any 
tender of marriage by 
the Lord unto her, ſuch 
Heir Female might have 
entred into the land, 
and ouſted the Lord as 
appeareth by the re- 
hearſal and words of 
the ſaid ſtatute, ſo as the 
ſaid ſtatute was made 
(as it ſeemeth) in ſuch 
caſe altogether for the 
advantage of Lords. But 
yet this is alwaies 10- 
rended by the words of 
the ſame Statute, that 
the Lord ſhall not have 
theſe two years afcet 
the 14 years, as is afore- 
ſaid, but where ſuch 
heir female is within 
the age of 14 years, 
and unmarried at the 
time of thedeath of her 
anceſtor. 


præceptum Domini Regis explendum & peragendum. Ind 
theſe wozds : Statuimus & fitmiter precip 
ſervientes, ic uniyerſi liberi homiges totius 


Regui 


JMI 
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regni noſtri prædicti habeant & teneant ſe ſemper in armis & in equis ut deret, 8& oportet, & quod 
ſint ſemper prompti & parati ad ſervitium ſuum integrum nobis explendum & peragendum cum ſem- 
per opus adfuerit, ſecundum quod nobis debent de feodis & tenementis ſuis de jure facere, 8c. Out | 
of theſe two Laws the ſtudions and learned Reader will gather divers notable things. And See W.r.cap.28. The 
therefozeif after the Kozd hath the wardſhipof the body and the land, the L oꝛd doth releaſe to _ part of the la- 
the infant his right in the Seigntozy,oz the Deigniozy deſcendeth to the infant, he ſhall be out * 
of ward both foꝛ the body and the land, foz he wag in ward in reſpect he wag not able to do 
thoſe ſervices which he ought to do to His Lozd,which now are extinct, and Ceſſante cauſa, ceſſat 
cauſatum. And out Authoꝛ ſaith, that the tenure by Knights ſervice dzaweth unto it Ward, 2 Af. f. 
Marriage, tc. ſo as there mult be a tenure continuing. As if the Conuſoꝛ in a ſtatute Mer= 
chant be in execution, and his land alſo, and the Conuſee releaſe to him all debts, this ſhall 
diſcharge the execution, foꝛ the debt was the caufe of the execution, and of the continuance of 
it till the debt be ſatisfied, therefoze the diſcharge of the debt which is the cauſe, diſchargeth 
the execution which is the effect, : 

q Et trait 4 luy gard = Marriage, 8 relie fe. So ag regularly there be x 
incidents to Knights ſervice, (viz.) two of honour and ſubmiſſion, as Homage and Fealty. 
And four of p2ofit, viz.Efcuage,whereof he hath treated befoze, Ward, (i.ewardſhip vf the land) 
Marriage, and Reliefe; of all which our Juthoz hath ſpoken. But there be other incidents to 
Knights ſervice beſides theſe, (2) as Aide pur faire firs chivaler, & aide pur file marier, &c. (a)Grand.Cuft. de Norm 
which at the Common Law were uncertain, and were called rationabilia auxilia , becauſe if 4.35. Regiſt.orig.fo.87, 
they were exceſſive and unreaſonable in the judgment of the Court where they were que⸗ Glanvil.lib.o.ca.8.35, 
ſtioned, they ought not ro be paid: But now as well in the Rings caſe, as in the cale of the 28 | 
ſubject, they are by Its of Parliament reduced tocertainty, which are wozthy your read⸗ Seck. z. Biicron ray hap 
mg. 70. E. N. B. 8 2. b. W. I. c. 3 5. 


q Gard » 02 Ward, in Latin Cuſtodia, and hereof the Lo2d is called Gardian, cuſtos, and 12 11 H.. 34. 
the minor ig called a ward, oz one in ward. (d) And albeit / as our Juthoz ſaith) Knight ſer⸗ (p) per reg _ 
vice draweth with it ward ec. yet by cuſtcm the heir of him that holdeth in Socage map be in Paſch. 21 * 
ward. Rege rot. 43. Nota pro 
Hibernia Prior del St. 


q M.rriage. Maritagium betokeneth not only the copulation of man and wife in mar⸗ Ti; 
riage, but alſo( — in this place here) the intereſt of the Gardian in beſtowing of a ward in n 
matriage, which the Law gave to the Lozd not fo: his benefit only, but that he ſhould match 
him vertuoully and in a god family without diſparagement, as ſhall be ſaid hereafter, which 
is the pꝛincipul foundation of his eſtate. 


＋ (c) Rel. ef e. Relevium, is derived from the Latin wozd Relevare; fo2 ſo(d) ancient (c) vid.Se&.t iz. 
Futhozs ſap, and give this reaſon, Quia hzrediras quæ jacens fuit per anteceſloris deceſſum, (d) Bracton lib. 2. ca. 326. 
relevatur tn manus hæredum, & propter factam trelevationem facienda erit ab hætede quzdam #234. Fleta lib. i. ca. 10. 


præſtatio quæ dicitur relevium. Ind in Domeſday it is called relevamentum and releva- — ca. 16,13. 
tio. ritt. ca. 1 6, 17. Glanvil 


Che relief of a whole Knights fee is five pound, and ſo accozding to that rate. And this re⸗ 3 — 2. 
lief was as ſome hold certain by the Common Law, * but the relief of Earis and Barons releviorum. 
were incertain, and therefoze were called relevia rationabilia, but the ſtatute of Magna carta, c.2. * Ockham ubi ſupra. 
limits them in certain, and mentioneth alſo a Knights fee. But I read in the book of Domeſ- Bracton. lib. a. fo. 5 f. 
day, Quod Tainus vel miles regis dominicus moriens pro relevamento dimittebat regi omnia arma (e) 23 Elis. ca. f. 
N equum unum cum ſella & alium fine ſella, quod fi eſſent ei canes vel accipitres præſtabantur regi, 7 * 2 g 1 
ut ſi vellet, acciperet. | 3.ib.1r. lib.z.fo,88, 
Dince Littleton wꝛote (e) there is a god Law made againſt fraudulent Feoffments, Gifts, 1 — — 
Sꝛants, ec. contrived of fraud to hinder and defraud Loꝛds. c. of their Reliefs and Heriots cafe. Lib. s. fo. 1 f. Pake- 
amongſt other things, foz the expoſition of which ſtatute read the ſtatute and the Zuthoꝛitieg mans caſe. Lib. i o. fo. 5 6. b 
quoted in the margent. And it is to be obſerved, that the wozds of the ſaid Ad of 13 Eliz.are, Ses alſo the ſtatutes of 
be it thereof declared, ordained, and enacted j and therefoze like caſes, and in ſemblable miſ⸗ by 7+ wort E.3.c 6. 
chief ſhall be taken within the remedy of this Act by reaſon of this wozd [ declared) whereby it — 2. & £3. Eliz, 
appeareth what the law was befoze the making of this ſtatute, | 
q Son heire male. (f) Fox regularly by the Common Law the heir ſhall not be in (f) Britton 168, 
ward unleſs he claim as heir by deſcent. The ſtatute of Merton, De hiis qui pritnogenitos voy lib. 1. ca. . 
feoffare ſolent; (g) did help the feoffments by colluſton in certain caſes, Ind Bricron ſaith 5724. fo 8, Brit fh N 
that Robert de Walrand, a Sage of the Law, did adviſe the great Lozds of the Realm to f. 6. Cy. — 
make the ſaid ſtatute, which when it was paſt, the fame Act took his firſt effect in the heir 27 H.8. 7.39. 
of Walrands own heir, whereof Britton maketh a ſpecial remembzance, But now (h) by the Parrridges caſe pl. com: 
ſtatutes of 32 and 34 H.8. of wills, he which holdeth lands by Knights ſervice may by It 82. 
executed in his life time , oꝛ by his lat will in waiting, diſpoſe two parts, as by the ſaid () = H.8.ca.t, 
Is appeareth, It᷑ he diſpoſe all by act executed, then it ſhall ſtand god againſt the heirs 34 H. t r. 5j. 


N 6 8 a 7 : 5 U . i 
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ti.; f. 5.6. in zut- ſo as nothing ſhall deſcend unto the heir. But incale of a Deviſe by his laſt will, a thiry 
lers caſe. lib. õ. fo. 5. in part ſhail deſcend to the heir, though all be deviſed away : and it the Tenant leave a third part 
Sir George Curſons cafe. to diſtend, then the deviſe is god fox the reſidue. [i] But thele things require fo many diver⸗ 
Li-8.f0.1 63. Mights calc. fties grounded upon evident reaſons, and are ſo plainly expeſſed in my Commentaries , ag 
—— EP they (being very long) ſhall not need to be repeated here. KJ And that the tenure by Knights 
(k)Mfirr.ca 1. ſect. 3. ſervice dzaweth to it Ward, Marriage, and Relief, is of great antiquity, foz ſo it was in the 

time of King Alfred. 


<q LD uant tiel tenant mort. Here Littleton ſpeaketh not cf a dying ſeiſed by the 
tenant, foz in many caſes the heir ſhall be in ward, albeit the tenant died not ſeiſed ac. nozin 
the homage of the Lozd. As if the tenant maketh a feoffment in fee upon condition, and the 
feoffoz dieth,after his death the condition is bꝛoken, the heir within age eatreth fcz the condi⸗ 
tion bzoken, he ſhall be in ward, and yet the feoffoꝛ had no eſtate oz right in the land at the time 

* 39 E.3.36.tit. Gard. 92. gf his death, but only a condition, and which was bꝛoken after his deceaſe, * But becauſe the 

33 E.3.Gard-162. condition reſtozeth the tenant to the land in nature of a deſcent, (koꝛ he ſhall be in by deſcent) 

It goon by = by the ſame reaſon ſhall it reſtoꝛe the Loꝛd to the wardſhip,ſecing now, (as Littleton ſaity) the 

2 4434.40 El. 262. Heir of his tenant is within age, and not able to do him ſervice, aud no default in the Lord to 

4 .. .16.b. FN. B. 143. bar him of his wardſhip. 5 i ; 

6 H.4-4-2. [1] Ind ſo J do take it, that if the heir within age recover in a Dum non fuit compos mentis, 

[(1}7 H 4.12. 11 H . 12. oz Formedon en diſcender, oz remainder as heir, oꝛ ſuch like, the heir ſhail be in ward, foꝛ theſe 

22 E. 4.7.6. 40 E. 3. 45 · be ſttonger caſes than the foꝛmer, foꝛ here a right doth deſcend to the demandant, which right 

4M.136.15 E.. 10, K. heing by courſe of law refiozed to the poſſeſſion of the heir within age, by conſequence the Lozd 
is to have the wardſhip of him, but in the caſe of the condition, no right at all deſcented co the 
heir, as hath been ſaid. 

— And ſoif tenant in tail, the remainder in fee maketh a feoffment in kee, and dieth, leaving the 

Be : iſſue in tail within age, if the feoffee infeoff the iſſue in tail, whereby he is remitted, he ſhall 
be in ward to the lozd : foz as he is reſtozed to the title of the land as heir, ſo is the loꝛd re⸗ 
ſtozed to his title of the wardſhip as loꝛd of the Fee. And to this purpoſe Herein J rake no 
difference between a right of action and a right of entry diſcending, when by action the right 
of the land is tawfullp recobered by the heir within age, to his tenant, and albeit he died not in 
his homage, yet there was a right of homage, and no default oz laches was in the lozd, oz act 
done by him to pꝛejudice himſelf thereof. 

tt H.7.12. But if one levy a fine exccutozy (as Sur grant & render) to a man and his hetrs, and he ta 
whom the land is granted and rendꝛed, befoꝛe execution dieth, his heir being within age en⸗ 
treth, he ſhall not be in ward, foz his Anceſtoꝛ was never tenant to the loꝛd: and lo theee ig 
manifeſt diverſity between this and the other caſes, Et ſic de cæteris. 

13 El. Dyer 298. But if the tenant maketh a feoffment in fee of lands holden by Knights ſervice, to the uſe 
of the feoffee and his heirs, until the time that the feoffoz pay to the feoffee oz his heirs a hun⸗ 
dꝛed pounds, foz the which a time and place is limted; the feoffee dieth, his heir within age, 
the 102d ſhall have the wardſhip of the body of the heir, and of the lands of the feoffee, conditi⸗ 
onally, foz he cannot have a moze abſolute intereſt in the wardſhip, than the heir hath inthe 
tenancy : therefoze if the feoffoz pay the wony at the day and place, and entreth into the land, 
in this caſe both the wardſhip of the body and lands is deveſted, becauſe the loꝛd had no abſo⸗ 
lute intereſt in neither of them, but doth depend upon the perfozmance oz not perfoꝛmance of the 
condition. 

12 H.4.16.per Thirning. So it the Conuſoꝛ of a fine executozy of lands holden by Knights ſervice, dieth, his heir 

within age, the loꝛd ſhall have the wardſhip of the body and land: but if the Tonuſee entreth, 

the heir is diſherited, and the lozd Hath loft the whole benefit of his wardſhtp, 

It the Diſſeiſeꝛ dieth, his heir being within age,(mJthe loꝛd ſhall have the wardſhip of the 
heir of the body of the Diſſeiſee. [o j ut put the caſe that in that caſe the Diſſeiſoꝛ dieth ſeiſed, 
and his heir within age, the loꝛd may ſeiſe the wardſhip of his heir alſo, and of the land aiſo ; 
but the doubt is, whether the heir of the Diſſeiſer ſhall after the deſcent to the heir of the Diſ= 
fecloz, continue in ward, foz that after the deſcent the heir of the Diſſeiſoz is become his law= 
ful tenant, and the heir of the Diſſeiſſee is not tenant unto him until he hath recovered the 


. land. 

dont H.8.$.4 H.7.cap- It Ceſty que uſe befoꝛe the ſtatute of 27 H.8.had died, his heir within age, the loꝛd lo ſhould 
n 4 f. hade had the wardſhip of his heir: and if the feoffee had died, his heir within age, the lozd 
10 E. 26. 31 E g ft.  thould have had the wardſhip of his heir allo, and ſo a double wardſhip fo one and the ſame 
Gard.116.18E.3.7. land the one by the ſtatute of 4 H.7. the other by the Common law. ; 3 

14 H. 4.38. 1 Hl. g. Grant [p Cenant by Knights ſervice maketh a gift in tail, the remainder in fee, Tenant in tail 
43-5 E. 4.3. 7 E. 4.27. maketh a feoffment in fee, and dieth, his heir within age, the 102d ſhall have the wardſhip of 
3 $]E.4-1 3.2 E.2.avow. him: and if the Feoffee dieth, his heir within age, the 102d ſhall Have the wardſhip alſo of his 
ou heir and of the land. Je 


Im] 41 E.3.225. 
In] 15 E.. 11. 
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It tenant by Knights ſervice maketh a gift in tail, and the Danee maketh a Feofinent in 
ler, und the donee dieth his heit within age, the donoz Wall have the wardſhip ol him, becauſe 
he is his tenant in right. {q) But if the feoffee dieth, his heir within age, the Donoz ſhall (d) So was it holdeg Tr: 
not have the wardſhip of his heir, but the Lord paramountzbecauſe he is tenant ir fait to him, Elin Com. Banco per 
neither ſhall the done avow upon the keolfee or his heir, foz the ſervices due unto him, becauſe Or my ſelf 
he muſt in his avowzy ſhew the reverſſon iti fee to be out of him by the feoffment, and conſe= — 3 Sir 
quently the ſervices incident to the reverſton are alſo out of him but he ſhall avow upon the do= (7) S0 was 1 
nee and his iſſue: and thus are all the books that ſeem to be at variance, either anſwered oz Sir Tho. Wyats caſe ubi 


reconciled. i Jupra. 


J 4) La ſerre tenus de luy, Sc, Littleton here ſpeaketh of lands holden of a 
ſubject * kor if a man hold land of the King by Knighrs ſervice in capite, and other lands of 0= Bu la. £4, 36 67: 
ther loꝛds and dieth his heir within age, the King ſhall habe the wardſhip of all the lands by Bcic1.3.c.z Fler.l.x.c.to. 
his pzerogative : and this was due to the Ring de the common law, the fees of certain excepted, 94.3-Prerog.25 21H. 3. 
ag in = ſtatute 2 wht — 22 t. appearetg. | | * 

But if a man holdeth lands ot the King dy Knights ſer vice, as of an Honoz, oz Manoz, ec, Mn Star Prerog. Reg c. f. 

(b) in that caſe the Ring ſhalt only have the tands holben of him and not of A855 ehe. Pet by (b) Bradt. ubi ſupr.Mag. 
reaſon of tenures of the King by Knights ſervice, of certain honoꝛs (while they were in the — - 6 — 4 wan 
Aings hands) the Ring (as fome have ſaid) had / as it were by pꝛeſcription) his pzerogative, — 3 
viz. Raleigh hage net bonony and Pevercl and ſo of lands holden by Knights ſervice of the Dut⸗ 22K. f. ibid. 35. 
chr of Lancaſter in the ee Palatine. _ wif was ae 

(e) when an heir hath been in ward to the Ring by reaſon of a tenure in capite, after his (9 Li 
Full age he muſt ſue liber p, which is half a years p2offc of his lands holden. MC hs hoof cn e, 
age at the time of the death of his anceſtoꝛ, then he ſhall pay fo: lands in poſſeſſion a whole 60. vid. ſect. 154. 
years p2ofit foz Primer ſeiſin: but if it be of a reverſion expecant.upon an eſtate foz life, as Te- 
- nant in Dower, Tenant by the Curteſte, o Tenant foz Life, then he ſhall pay but the moity of 


one pears profit. 5 | 
(d) I the heir be in ward by reaſon of a tenure of an ono: anoꝛ (except as befoze)he. ; 

hall not ſue {ivery,but an Ouſter le maine cumexiibus,alheit he dn wo a Ce) Yr 0 0 x — 
he be of full age, the King ſhall have no Primer ſeiſin, but relief, But where the cenure is in Ca- 

pite, there the King ſhall have the mean pzofics untill the tender be made, and it the tender be 

made and not duly purſued, the King ſhull alſo.have all the mean pꝛollts. | | 
(f) Ye that hotdethof the King by ſocage in chief,and dieth, his heir ol full age, the King (f) 3*H-3-Liver.Br.60, 
chall have livery and Primer ſeiſin only of the lands ſo holden, and not of the lands holden of 5E. 3. 1 1. 35H. 6. 52. 
others. (g) But if the heir of ſuch a Tenant in Hocage in chief, be within the age of four⸗ —— - — 

teen at the death of his ance@oz, he ſhall neither ſue liberb,  noz par Primer feilin, either then FN. Ba %. 

02 any time after: and the reaſon thereof is, foz that the cuſtody of his body and lands in __ 
rhatcaſe, belong to the Prochein amy, as Gardian in Docage, (k) Neither ſhall the King have >) F.x.8.263.78.4.17: 
Primer ſeiſin of lands holden in Burg ge, (as ſome have ſaid) foz that it is no tenure in Ca. Sadie 3.Br.tit. 

; : iv.64. 


bite. N £ 
: Note, there is a general liverp, and a ſpecial livery: a general livery hath two pꝛoper⸗ 


es. 
Firſt, it is full of charge to the heir, foz he miſt have an office in every County where he 
hath _ » 02 eiſe he cannot ſue a general livery, and he muſt ſue out his wit of Ætate pro- 
nda, &c. : 
(i) The ſecond pzoperty is, that it is full of danger: Firſt,it concludeth the heir foz ever af= () ,5 
ter to deny any tenure found in the Ockice. Secondly, if livery be not ſued of all and of every 3 rg — 
parcel which the Ring ought to have, whether it be found in the office oz not found (foz a gene= 2A. Pl. Com. Countee 
ral {ivery could not be ſued by parcels) the tivery is void, and the Ring may reſeiſe the lands ol Leic.caſe.qgE.3.1, 
and be an wered of the mean p:ofits. So it is if the office by inlufficienc,oz the pzocels where⸗ & 25.12R.2.Liv.28. 
of the livery was made be inſufficient, oz the lite, the Ring ſhall reſeiſe, as is afozeſaid. (a) 3 - rn 3 
Therefoze foz the caſe of the heir, and fo: avoiding of ſuch danger, the heir foz the moſt part — rg - 
ſueth out a ſpecial livery, which containeth a beneficial pardon,and ſaveth the ſaid charges, and Scurfelds caſe.Tr.8.Ja. | 
pꝛeventeth the ſaid concluſlon, and the other dangers, which being of grace, and nor of right, as incur.Ward.23.El.Dier 
— gp pro's — ** 22 7 4 17 take moꝛe t̃aꝛ a ſpecial li very, than foz a ge⸗ ; 7 e 
al, oz the caules arozeiai ut wi moderation a 1 ivery 56. 
though therewith. agate boos alas i ate 
Note that aliveryis in nature of a reſtitution,whichis to be taken favourably ; faz if live⸗ 
ty be made of a Manoꝛ cum percinenriis, the heir ſhall thereby have the advowſon appendant, 41E 3.8. 5E. c. 25. alas 
otherwiſe it is in Grants by Letters Patents. 2 Pl. Com. 2 52. z El. Dier 
Sue the time that Lit:leton wzore (c) there is a Court ot wards and Liverieg erected by * x 
Aurhozity of Parliament concerning the ozder of the Kings Wards ac. to be holden befoze the % 
WPaſter of the wards, and the Councel of that Court — thoſe Jas. Chis hath b. 
7 | made 
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made ſuch a tyanifold alteration, as were too long here to be inſerted, and doth belong to ano⸗ 
ther Creatiſe mentioned in the Spiſtte of the jurifdiction of Courts, where it were neceſſa:y, 
that the trere juriſdittron of that Court ſhoutd be ſer down, a matter of no great difficuity,ſeing 
(d) E. b. ca. 8. it began ſo late by authoꝛity of Parliament. And ſence Littletons time, (d) rhere is a right pꝛo⸗ 
fitable ſtatute made concerning the finding of Dffices and other things, not only concerning tl 
Kings wards, oz their righes and poſſeſſions, but ſome other pꝛoviſlons vety beneffcial fo; t 
(e) 4E. 4.23.32. tit. ſubject, in all to the t of 12. (e) Firſt that ſuch perſons as held fo: term of years, oz bp 
entre congeabl. Sr. 125. cop of Court Roll: oꝛ have any rent, common oz pꝛofſt appzender out of any lands found in any 
office, whereby the Ring is intituled to the wardſhip of the lands ortenements, oꝛ to the koꝛfei⸗ 
ture of the lands oz tenements upon attainder of treaſon, felony, przmunire, oz any other of= 
fenc,yet may they have, hold SRJOp AND erceibe their ſeveral eſtates, intereRs,and p:ofits, al⸗ 
though they be not found in the office. And this being a deneficial Law the eſtates of tenant 
dy ftatute taple,Werchant, and elegit, and Exccueazs that hold lauds.foz payment of debtg are. 
taken to be within the benefit of the clauſe: (f) and.ſo is a doubt in 14 El. Dier cleered. 
5 2. + canta j > y pb wp or 1 than in truth he is, he = not be can= 
* EY uded hereby, but every ſuch heir at His very. full age may pꝛoſecute a wꝛit of Zczte pro- 
ns Be banda, and ſue his Livery 0; oufter le maine: in which ale he had no remedy by the Common 


2 > 6. | (a) 3. where one perſon 02 moze be found heir, where another perſon is heir, the party griev⸗ 
30 Afla d. lib. . fo. 6. & ed had no remedy, 


(t) 14Eliz.Dier f0.319- 


60.Sadlers caſe.Stanf. 4- D; where one perſon 0z more be kound heir in one County, and another perſon oz perſong 
prerog-53.b.52-5E.4 4+ found heir in another County. there could have been no interpleading. 

16E. 4.4. 1H. 7. 14. 3. ©: if any petſon be utterly found by office Lunatick, oz ideot, oz dead, the party grie bed 
2H. 7.1 2.4H. 7. 15. may traverſe the ſaid offices, and poy may read in Kens caſe how the office ſhall he traverſed 


$H.7.1 Ne E upon this Ac. | 
x beer (cs) s. Where it is untruly found by office that anp perſon attainted of treaſon,felony,oz præ- 
— — 12 7 munire is ſeiſed of any lands, ec: the party grieved having juſt title of Fræhold, ſhall have his 
(b) AE. 23. 10H. 6. 19. traverg oz Monftrans de droit (without being dziven by this double matter of Becozd to his ne⸗ 
Lib. 4. fo. 56. &c. Sadlers tition of right as he was befoze this ſtatute) which is much moze ſpeedy than the petition, foz 
caſe. 32 H. f. entre Cong. upon the petition there be four wʒits of ſearch, aud cvery one muſt have 40. days befoze the ſer⸗ 
Br. 125. 14 3. c. 14. ving, and now but two wiits ol ſearch. ; 
(c) Vid.lib.6.£.6. 7. Where an office is found by theſe woꝛds oz the like quod de quo vel de quibus tenementa 
Wheelers caſe. prædicta tenentur, juratores przd? ignorant, oz holden of the Ring per quæ ſervitia juratores igno- 
rant, it ſhall not be taken fo; an immediate tenure of the King in chief,but in ſuch caſes a melius 
inquirendum to be awarded as hath been accuſtomed of old time. This bzanch hath bren well 
(4) x2Eliz.Dier fa 2a. (d )expounded, foz if the ſirit office find a tenure of the King per quæ ſervitia, dec. pet if upon the 
Li.8.f.168. Paris Scougb-. Melius inquirendum the tenure be faund of a ſubject, the firſt office hath loſt his foꝛce per ſenſum 
ters caſe. huju ſtatuti, and need not be traverſed,and the mellus, &c, is in nature of the Diem clauſit extre · 
mum oz mandamus, &c. and this was but a declaration of the ancient common Law, ag by the 
woꝛds of the ſtatute cas hath been accuſtomed of old) it appeareth; but if upon the melius it be 
2 found again as uncertainly as befoꝛe.is ſaid, then it is in judgment of law a tenure in capite, 
13 Eliz. Dier 306. and ſo it was befoze the making of this act, and ſo are the books that ſpeak hereof to be intend⸗ 
4H.6.13.10H.4-2.b. ed; but if upon the mel ius a tenure be found of the King Ut de manerio per quæ ſervitia, &c. it 

Gall be taken fo: Knights ſervice, 
8. Where it is found that lands, ac. are Holden of the Ring immedjately,where in truth they 
are holden of a common perſon and not of the King immediately, and that heir is within age, 
* heir within age ſhall have his traverſe, ec. which he could not have had by the Common 

aw. : 


9. The mean Lozds of whom the lands are holden which the King hath by his p:erogative 
during the minozity of the heir ſhall receive and take ſuch Rents as are due unto them by the 
hands of fuch of the Kings officers as receive the pꝛolits of the ſame lands, where befoze that 
ac, the Loꝛds uſed to {pare the Rents due, ac. during the Kings poſſeſſion, and after livery 
ſued, charged the heir with all the arrearages, 

a 10. There is a pꝛoviſſon ko: offices found befoze the ſtatute oꝛ befoze the 20. dap of March 
next after the act. 

11. A ſpecial claufe is, that a Scire fac ſhall be awarded upon every traverſe by fozce of this 
act, and where the party was put to his petition, there upon the traverſe there ſhall ve two 
wꝛits of ſearch granted. 

12. Ind taſtly if judgment ſhall be given againſt the King upon a traverſe by vertue of this 
act, ali fozmer rights appearing of Keco:d are ſaved to the King, But albeit chele points are 

| moſt neceſſary to be known, vet let us nom return to Littleton. 
15E.4.12 46K 3.12. Lirtleron warily and materially (treating of a common perſon) ſaith tenus de luy holden of 
a1H.6.11.3H.7.5. him,foz he ſhall have nothing in ward but that which is holden of hun, But the King by dis 
| pꝛeʒo⸗ 
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prerogative ſhail not only have ſuch lands and terienients whith (as ha been ſais) the beit of 
[ie Eran ve Kngw Vermeer of ores, n, de . 
ties, and the like; and (0 is the 1awotear{y holden at this'd) 6 as it . ws 
re pac te Nut preps oh te ci cm 
oy made wichone gens CCI 
' Th 8 9 ülnce Littleton wzotr in maniy caſes both toz the niariag | 26 
nary rims end mere ar wal eao 2 

halide couched bref, ome advantage given to the hrirs, which befoze they had not, which 

It the Father had made an eftate fozlife oz a giłt in tail of lands holden by ſer⸗ 

ee ee e 
B at ches der the heit Wal be n thar cake (1 Wav kor hls bovy. and arhits part or lg in 10 ict, 


Land. 
(a) Ho it tht Fathet had infeoffed his eldeſt fon with TO 13 
of the ſon,and . the ton ſhouid have den * m_ oth s 947 4 4 —— (a) 31 E. 3. Colluſion 29; 
foz his Body, and foꝛ a third part of oiety. (b) $0 if the father had infeoffey any of —_— | 
_ 22 — — = * th = Rk wife a Joynture, oz foz the advancement DE 
, aughters, r aymentc o 8 8, and at * 83 nt 76.77. 
er Op be, Nig her thin age, fte heir Horn ner habe den in peonder the lan ee, 
was bound by the Law of Mature and Nations to pzovide fox them, but now. in all Dole 2oEliz261.19Eliz276: 
caſes the heir ſhall be in ward foz his body, and a third part of the Land, and all this —— $ Marie 158. ; 
ith by conſtruction upon the Statute of 32 and 34H. 8. (c) But it either the elde i grow- % 
. . fl 1-116; 
ad in all the caſes aboveſaid, (cos example) it a feoffinent be made to ch ; 
lle os to the uſe of any of his ＋ * ſons fox lite, oꝛ to the uſe Ts — — — = — — — 
life die che life father ca ) TY 1 is lured oper. if he wife oz renanc fo 
life of the father, (d) oz if it be cotiveyed to the uſe of the wife oz you 1 = 
in fex,0z f& tail, oz in fe foz the payment of debts, and theſe lands ar 2 younger childzren (d) Lib. 2 fh. 91. gings 
life time of the lather, after the dere aſe of the father no watd ſhi ands are conveyed away in the hams caſe. lib. s. ub 
the ſaid ſtatutes, ton ſuch eftares muff contitme till the title of wart accrueth by foxce of any of fprane. pi 
(e) If the Father convey his lands holden Þ ni e do oe} LY 65.Digbyes 
man Lend to his middle fon in tait;the remainder to the younge yay age King oz of ane (e) r U by 
eff being within age, and the King oz Lozb ſeize th the youngeſt lon: in kee, and vieth, the eld= ©1145, FT 5308 
, andy of foe note yp eee ze the b and tw p 3 Mariz Dyer 1306. 
RE Rn without ue. King 03 the Leid Gall not have any denei ofthe gare hen on hone 
9 remainder, foꝛ the ſtatute was once ſatisfied, and the ſtatute extendeth not to hint < a & North-cots 
(f ) It there be a grandfather, father, and divers ſong 4 | _ 60 o. b. Leonard 
Father convey his lands holden by Knights ſerbite to _ the Beg, this is of rip - F) lbs fo.77 Sir 
ao 391. nd e e hrs if els warſhip ma Vier hi vs Fs regex 
them belongs to the grandfather, and then if the czandka Fas ang el lan | c_ SEliz.Dyer 252. 
of ths ſons, it is within the ſaid flatute: (g) and a conveyance to the uſt of any of his 7 — aa , 
lateral blood, which is not his heir apparent is out of the ſaid ſlatute. And lo are raabe'g L — 
n 0x0 the uſe of ballard childzen our of the aryre, foz gui — — 
| i. Ir non computentur. Ind the Pzeamble ſpraketh 1 5 Age a 
ne eilen of lands yokden in Hocage convey them to the ulr of his wife 02 of 
his childzen, Ct Rent —„— of his wife oz of 
den his heir within age, the King ſhall haue no cs — — (h) Leon. Loveys caſe! 
ſed lands holden hadby his will in waiting deviſed his Docage lands in fer, and after purcha= ft ſupra.Burler & Bas 
make a full —— all. Ehr Denen — {hail have ſo much of the ſocage land as will kers caſe lib. 3. fol. 23. &c⸗ 
; enefit that grew to the fubject by thoſe acts of ; 
| ere, that tenants in fee ſlniple might deviſe their tands by acts of Parliament, 
manner and fozm, as by the ſaidacts appeareth. iſo Bs by their laſt wills in waiting in ſuch 
S0 een 
land f ds holden by Knights ſervice, and two parts of ;,.. _ : 
_ , 2 Hall rout of ward. Padix * lighs caſe you thai v2ad excelene mater of — * Lib 6olc63 Might 
ad both the-acutes of 32 and 34 H. B. concerning wi WES 
inden | 34 U. . ing wills and Wrardlh Aa 
ways viejudicial to the Heizs, ag taking one * fozmany, It Tenane by Knights 
* 2 ſervitz 


g" 
0 
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Leon. Loveys caſe ubi 
ſupra. 22 liz. Dyer 367. 


32E. 3. gard. 61. 


2H. 5. 4. 


10H. 6. S. 2 1 E. 3. 33. a. 
27H. 8. fo. 1 6. 


vide Brit. fo. 165. 


Glanv. lib. 7. e 1. 
Mirror ca. 5. Sect.2. 
Britton fol. 168. b. 


39H. 6. c. 2. 


35H. 6. 40. 


Bract. lib. z. cap. 37. 


34. 1. Stat. 3. 
Glanvil. I. 7. c. 5. 
Dier 5 Marie 162, 
Bra&.l.2.c.37- 


F.N.B.202. 


35H. 6.5 2. tit. gard. 57. 
Stanford. 3. b. F. N. B. 25 6. 
259.35 H. 5. 40. 


Britton . 26.5 H. 6.5 2. 
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ſervice make a feoffment in fee to the uſe of his wife and her heirs, 02 to the liſe of a you 
ſon and his heirs, oꝛ wholly fo: the payment of his debts. Jn theſe caſes although nothing at 
all of the lands ſo holden deſcend to the heir hut he ts diſhericed of the ſame; yet his body ſhaji 
be in ward: but this foz a little taſte may ſutfice, moze hereof you may read in my Reports in 
the ſeveral Cales noted in rhe margent. „ 
C Pleine age. Full age regularly is ont and twenty vrang. SENT 
¶ Entendment del ley. Entendmenti. e. intellectus, the underſtanding oꝛ intelligence 
4 Law, Kegularly Judges ought to adjudge accoꝛding to the common intendment of 
aw. a 5 
By intendment of Law every Parſon oz Bectoz of a Church is ſuppoſed to be reſident on 
his Benefice, unleſs the contrary be pzobed, . -- a 
Df common intendment one part of a Mannoꝛ ſhall not be of another nature than the rell. 
Df common intendment a Will Gall not be ſuppoſed. to be made by colluſion. In facto quod 
fe habet ad bonum & malum, magis de bono, quam de walo lex intendit. Lex intendit vicinum vi- 
cini facta ſcire. Nulla impoſfibilla aut inhoneſta ſunt præſumenda, vera autem & hoveſta, & pollibi. 
lia. Lex ſemper intendit quod convenit rationi. As in this caſe, the Gardian ſhall have the 
cuſtody of the Land until the heir come to his full age of one and twenty years, becauſe 
by intendment of Law the heir is not able to do Knights Service befoze that age, which 
is grounded upon apparent rralon. There note that the full age of a man oz woman to alien, 
demiſe, let, contract, c. is one and twenty years, the Civil Law five and twenty yearg, 
fo: then the Romans accounted men to have plenam maturitatem, and the Lombards at eigh⸗ 
teen pears. MER : 3 
| 8; le beire. ne ſoit marie al temps del mort de tiel Aunceſter, Gc. 
Aunceſter is derived of the Latin wozd anteceſſor, and in law there is a difference betwꝛen an- 
teceſſor and predeceſſor, Foz anteceſlor is applyed to a natural perſon,ag 1;S. & anteceſſores ſul, 
but prædeceſſor is applied to a body Politick oz Coꝛpoꝛate, as Epiſcopus London & præd eceſſoret 
ſui. Rector de D. & prædeceſſores ſui, &c. 
¶ Mes fi tiel tenant devie ſon heire female eſteant del age de 14. ans oc. 
Ind the reaſon as Ffindin Intiquitp, wherefoze the Law gave the mariage of the heir fe⸗ 
male if ſhe were within the age of fourtren,# that ſhe ſhould not marry her ſelf, was pur ceo 
que les heires females de noſtre terre ne ſe marieront a nous enemies, & dount il nous coviendroit 
lour homage prendre, ſi eux ſe puiſſent marier a lour volunt. This is a ſpecial age foz an heir 
female to be out of ward if ſhe attain unto it in the life of her 3nceftoz, foz at that age ſhe 
may have a Hus band able to do Knights Service, A woman hath ſeven ages fox ſeverat 
purpoles appointed to her by Law: as, ſeven years foz the Kozd to have aid pur file marier; 
nine years to deſerve Dower, twelve years to conſent to mariage, until fourteen years to be 
in Ward, fourteen years to be out of Ward, if ſhe attained thereunto in the life of her an⸗ 
ceſto: ; xteen years fo; to tender her mariage if the were under the age of fourteen at the 
death of hec anceſtoz, and one and twenty years to alienate her Lands, Goods, and Chat⸗ 


tels. | 
A man alſo by the Lam, foz ſeveral purpoſes hath divers ages aſſigned unto him, viz; 
twelve years to take the Oath of Allegiance in the Tozn oz Leet: fourteer: years to conſent 
to mariage, fourteen years fo: the Yeir in Socage to chooſe his Gardian, and fourteen 
years is alſo accounted his age of diſcretion : fifteen years foz the Lozd to have aid pur faire 
firz Chivaler : under one and twenty to be in ward to the Lozd by Knights Service: under 
fourteen to be in ward to Gardian in Socage : fourteen to be out of ward of Gardian in Ho⸗ 
cage, and one and twenty to be out of ward of Gardian in Chivalry, and to alien his Lands, 
Goods, and Chattels, „ N 
¶ eMes ſi tiel heire female ſoit deius lage de 14. ans & aient marie, &c. 
Le Seignior av ra 2 gard del terre. But put caſe that the Loꝛd cannot Have the 
ward ſhip of the land, as if the Lozd befoze the age of fourteen granteth over the wardſhip of 
the body, in this caſe the grantee of the body cannot enjoy the benefit of the two years, be⸗ 
cauſe he cannot hold over the land, and the {02d which hath the wardſhip of the land only ſhould 
loſe the benefit of the two years, becauſe he hath the lands only and cannot tender any mari⸗ 
age, theretoꝛe in this caſe the heir female ſhall enter into her land at her age of 14. years. Ho 
if a tenant holdeth of one Loꝛd by pziozity,and of another by poſteriozity and dieth, his heir fe= 
male within the age of 14. years, the Loꝛd by poſteriozity ſhall have the lands but until her age 
of 14- years, becauſe the mariage belongeth not to him, Alſo if the Lo2d- marieth the heir 
female within rhe two years, her husband and ſhe ſhall pꝛeſentliy enter into the lands: Foz, 
It 


Ceſſante cauſa, ceſſat effectus: & ceſſante ratione legis, ceſlat bene fic jum le gis. 


Lib II. 
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ſtatute giveth the two years only to make a tender. 
- < Et ſile ſeignior deins les dits 2. ans ne li tender tiel mariage, &c. donque el al 


ne del dits 3. ans poet entrer, 


explanation. 


75 
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It the Lozd tender a conveneable marriage to the heir within the two years, and ſhe marry! 35H. 6 52. 35H. s. tit. 
elſewhere within thoſe two years, the Loꝛd ſhall not habe the fozfeiture of the mariage, foz the gard. 7 f. Lib. s. fol. yt. rhY 


Lord Darcies caſe. 


2 ouſte le ſeigmor., This is ſo evident, as it needeth no 


J Mes ſitiel heire female foir Marie deins lage de 14. ans en la vie ſon Anciſter, & *NB-143; 

ſon Ancefter devie el eſteant deins age de 14. ans, le Seignior navera la gard forſque de la 

terre jeſque al age de 14. ans, &c. Note, albeit the heir female be married at the age of 

twelve years in the life of her Anceſtoꝛ, (at which age ſhe may conſent to Matrimony) to a man 

of full age, that is able to do Knights ſervice, yet if the Anceſtoz die befoze her age of four= 

teen, the Gardian ſhall ſhave her land until her age of fourteen, becauſe (as hath been ſaid) 

that is the time appointed by the common law. And lo if the heir male be married in the life 

of the Anceſtoꝛ at her age of fourteen years, and the Inceſtoz dieth, the Loꝛd wall have the 

land until the ward cometh to the age of one and twenty. | 
J Car ceoeſt hors del caſe del dit ſtatute, intant que le Seignior ne pott tender ma- 


atura non facit vacuum, nec 
thing. 


riage a luy que eſt Marie. 


lex ſupervacuum. The law doth never enfozce a manto do a vain 


Ind where the ſaid Fat. of W. 1. giveth unto the Loꝛd the ſaid two years,thereby ig imply= 


ed, that if he dieth within the two years, his Executozs 02 Adminiſtratoꝛs ſhall have the ſame. 
Foz when the ſtatute veſteth an Jntereſt inthe Lozd, the law giveth the ſ 
oz Idminiſtrato:s. Then put cafe, That a Loꝛd hath the Wardſhip of the 
heir female,and maketh his Executoz, and dieth brfoze her age of fourteen years, whether the 


e to his Executoꝛs * 7H. 53. 2.1 1 E. 3. Exec; 


. 77. 4E. 3.55. 
dy and land of an 23.ATp.7. 


Executoꝛ ſhalt have the two years, becauſe the Executoꝛ is not Lozd: But I take it, rhe Ex⸗ 
ecutoz having the wardlhip of the body and land, ſhall in that caſe have the two years, foz 
that they were veſted in the Loꝛd. 
It is further pꝛovided by theſaid ſtatute, that if the Loꝛd tender a convneable mariage to the . Asp. ac. 
heir female, within the ſaid two peaes, and the heir female refuſeth, then the Loꝛd ſhall hold the 


land until her age of one and twenty years, and further until he hath levied the value of 
mariage. But if the Loꝛd doth not tender a mariage within the two years, he ſhall loſe 


her Lib.6.fol.71.L.Dgreies 
caſe. 


Dalue of the mariage, and content himſelf with the two years value. 
J Car devant le dit ſtatute, &c. ſicome apiert per le rehearſal & parols de le dit ſta- 3 5h. s. 5. gard. yr 


tute, Nota, the rehearſal oꝛ pꝛeamble of the ſtatute is a good mean to find out the meaning of 
the ſtatute, and as it were a Key to open the underſtanding thereof. The tender of a mariage 
to an heir female befoze the age of fourteen is voyd, which mult be underſtood where the KLozd 
may hold the land foz the ſaid two years, foz then the ſtatute appointeth the time of the tender, 


35H. 6. 5 2. gard. 717: 
Lib. 6. fol. 7 1. Lord Dar · 
cies caſe. Britton 1 69. 


but where the Loꝛd cannot have the two years, he may tender a mariage to the heir female at 
any time after the age of twelve and befoze fourteen, foz ſo he might have done at the Com⸗ 


mon Law, 


C Fo Ota , hue le 
; pleine age de 
male & female ſolon- 
que le common par- 
lance, eſt dit lage de 
21. ans. Et lage de 
diſcretion eſt dit lage 
de 14, ans, car a tiel 
age le enk. que eſt ma⸗ 
rie deins tiel age a 


un keme, putt agrier 


Sect. 104. 


Ote that the full 
L age of male and 
female according to 
Common Speech is 
ſaid the Age of 21. 
years. And the age of 


diſcret ion is called the 
age of 14. years. For 
at this age, the Infant 
which is married with- 
in ſuch age to a Wo- 


** 


F full age, which is 
the age of one and 
twenty, and of the 
age of diſcretion, which is the 
age of fourteen ſomewhas 
Hath been ſpoken befoze. But 
now to the point of agreement 
oz diſagreement in this caſe, 
The time of agreement, o: 


C 


gard. Br. pl. ultimo. 


diſagreement, when they mar= B. 3. 22.3 3. prær. reg. 


ry Infra annos nubiles, is foz P. 6. Tr. 24. Eliz. Rot. 
the woman at 12. 0z after, and 1. — roy: 
foz the man, at fourteen oz at᷑⸗ 
ter, and there need no new 
wariage, if they ſo agree, but 
diſagres they cannot befoze — 

aid 


Lib. II. 


13. ĩ 


Glanvil lib. 7. cap. 12: 


27H. 5. gard. 1 1 8. 


H. 6. gard. 11 8. 


27 H. 6. gard -l 18. 


FAN. B. 2 4 ü; 


7H. 6. 11. 


(a) 30 E. f. gard. 15 6. 
12. 1. gard. 138. 

21 E. 3. 19. 20E. 3. 
gard. 4 1. Temps E. r- 
ibidem 128. 35H. 6. 45. y. 
H. 6. 1 1. Vide Prær. Reg. 
cap. 6. 13 H. 3. gard. 147. 
Stanf. prær. 2 6. 27. 

(b) 27d. 6. gard. 118. 

F. N. B. 14 3. m. 

1E. 3. Judgment 123: 
45 E. 3 16. 

(c) 47E. z. tit. act ĩon ſur 

le ſtatute, 38. and the 
books abovefaid. 
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ſaib ages, and then they max a tiel mariage, du man, may z2grce or diſa- 


—— agan's Diſagreer. gree to ſuch mariage, 
and if they once after give conſent, they can never diſagree after. Jf a man of the age of 
fourteen fnarry a woman of the age of ten, at the age of twelve he may ag well diſagree ag 
the map, though he were of the age of conſent, decauſe in contracts of Matrimon either both 
muſt be bound, 02 equal election of diſagreement given to both, and ſo è converſo, if the woman 


— 137. 
Brit. fol. 16 O. acc. 


be of the age of conlent, and the man under. 


T JT is attazime in law, 
Dominus non ma- 
ritabit minorem in cu- 
ſtodia ſua niſi ſemel. Ind ano⸗ 
ther ſaith, Si ſemel legitime 
nupr' fuer, &c. poſtmodum non 
tenebuntur ſub cuſtodia domi- 
norum eſle. Albeit this ma⸗ 
riage is de facto, and not de 
jure, and h the diſagrer⸗ 
ment diſſol it ab initio, 
yet the Loꝛd ſhall never have 
the martage of him. 

And ſo if the Gardian ma⸗ 
rieth His ward to a woman, 
and after the mariage is diſ⸗ 
ſolved by reaſon of a pzecon= 
tract, pes the Gardian ſhall 
never have the mariage of 
the ward again. | 

But if one raviſheth a ward 
from the Loꝛd and marrieth 
him within the age of con⸗ 
ſent, in that caſe if the Lozd 
taketh again his ward, and 
he at the age of conſent diſ⸗ 
agreeth ta the mariage, the 
Tod ſhall have the mariage 
of him, foz He never had it 
befoze 


Oo likewiſe, if the In= 
ceſtoʒ marrieth his heir appa⸗ 
— — — —— = 
diet ir within age, t 
ward diſagreeth, the —— 


Sec. 185. 


C T \ la Gar- 

dein en chival- 
rie marie un foits le 
garde deins lage de 
14. ans, & un teme, & 
puis (il al age de 14. 
ans diſagree a le 
mariage, il eſt dit per 
aſcuns, que lenkant 
neſt pas tenus per le 
lep deſtre auterkoits 
marie per ſon Gar⸗ 
deine, pur ceo que le 
Gardeine avoit un 
foits le mariage de 
luy, & pur ceo il fuit 
hozs de fon garde, 
quant al garde d ſon 
cops. Et quant il a- 
bott un foits le mart- 
age de luy & un foits 
kuit ho2s de fon garde, 
tl navera plus avant 
le martage de luy, 


Nd if the gardi- 
an in Chivalry 
doth once marry the 
Ward within his Ape 
of 14. years to a wo- 
man, and if afterward 
at his age of 14 years 
he diſagree to the mar- 
riage, it is ſaid by ſome, 
that the Infant is not 
tied by the Law, to be 
again married by his 
Gardian, for that the 
Gardian had once the 
mar ĩage of him, and be- 
cauſe he was once out 
of his Ward, as to the 
ward of his body. And 
when he had once the 
marriage of him, and 
he was once out of 
Wardſhip, he ſhall no 
more have the marriage 
of him. 


ſhall have the wardlhip of him. The ſame lau it is in the ſame caſe, if the wifs dieth befozi 


the age of conſent, the Kozd ſhall have the mariage of the he 


tr. 


lo note a diverſity when the ward ig married by the Anceſtoz 0: by a Baviſher, @ when 
dy the Gardian himſelf : (a) Fo: if the Inceſtoꝛ marry his heir apparent infra annos nubiles 
and dyeth; in this caſe if the mariage de diſſolved by d 


| ent, either of the ward oz of his 
wife, the Gardian ſhall have the mariage of him. (b) And lo it is if a Baviſher 4 
"7 anno; nubiles, and the mariage is diſſolbed, ut ſupra, the Gardian ſhall have the mariage. 

the heir male in ward of the age of ten years be married without the conſent of the Tod, 
he may tender unto the heir infra annos nublles a marriage, albeit he be ſo married, and if he re⸗ 


marry a ward 


fuſe, and agree to the founer mariage, the Loꝛd ſhall have the foꝛteiture of his mariage, as it 
hath been holden : But otherwiſe it is 2 {ſaith Littleton) where the Gardian himſeit᷑ marri⸗ 


eth the ward, ut ſupra: Ind the reaſon 


the diberſity is, becauſe in this caſe the Gardian 


had once the mariage of him, but ſo had not he in either of the other caſes, and it is a Maxime 


in Law, Quad Dominus non unritabit pupillum viſt ſemel. 
a #*. 


It; 


Lib. II. 


It appeareth upon conſideration of all the books afozeſaid,that where the aceſtoʒ 
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80 


marieth 


is heir apparent within the age of conſent, and dieth, the Jnfant ſtill being within the a 
7 conſent the Loꝛd may take the Infant (if he will) into his poſſeſſion, in reſpect the 22 


may diſagree to the mariage, and it the Jnfant br deteined from him, he 


wit of Raviſhment of ward, and thereupon have 
Inceſtoz marieth his heir apparent infra annos nubiles, and dieth his heir being infra annos nu- 


{hail recover him in a 


the Jnfant delivered to him. (d) But if the (4) zn. A. 11. adjudge in 


the book at large 


biles, and after age of conſent the heir agreeth to the mariage, neither the King noz theRozd 
{hail have the mariage, foz noty it is a mariage ab initio, and there need no other mariage. . | 


C1 N meſme le 

manner eſt, ſi le 
Gardein luy marie, | 
la feme Devie eſfeant 
tenfant deins lage de 
xiv, ans, ou xxi. 


CET que tiel en⸗ 
| fant poit diſa⸗ 
grier a tiel marriage. 
quant 11 vient al age 
de riv. ans, il eſt 
pꝛobe per les parole 


del ſtatute de Mer⸗ 


ton Cap. 6. que iſſint 
dit. . 


Sed. 106. | 


N che ſame manner 
[ it is if the Gardian 
marry him and the wife 
die the Infant - being 
within the age of 14. 
years OF 212 


Seck. 10%. 


A Nd that ſuch To- 
| fant may diſa- 
gree to ſuch mariage 
when he comes to the 
age of 14, years, it is 


proved by the words 


of the ſtatute of Mer- 
fon, cap, 6, which ſaith 
thus: | 


De dominis qui maritaverint illos quos habent in cuſto- 
dia ſua, villanis, vel aliis , ſicut burgenſibus ubi dif 
paragentur, ſi talis hares faerit infra 14. annos, & ta- 
lis etatis quod matrimonio conſentire non poſſit, tunc ſi 
parentes illi conquerantur, dominus amittat cuſtodiam 
illam uſque ad ætatem heredis, & omne commodum quod 
inde receptum fuerit convertatur ad commodum heredis 
infra ætatem exeſtentis, ſecundum diſpoſitionem paren- 
tum propt er dedecus ei impoſitum. Si autem faerit I 4. ans 
& ultra, quod conſentire poſſit, & tali matrimonio con- 


enſerit, nulla ſequatur pena, 


Et illint eſt p20ve p 
meſine le eſtatute, que 
nul diſparagement eſt 
mes lou celuy que 
eft en garde eſt ma⸗ 
rie deins lage de riv. 
ans. 


And ſo it is proved by 
the ſame ſtatute, that 
there is no diſparage- 
ment but where he 
which is in ward is ma- 
ried within the age of 
14. Years. 


122 
0 ” 
* 


wis Littleton ad⸗ 
2 | | beth decanſ bo 
next befoze of a diſagreement 


by the Infant, here He ſaith, 
that if the wife die, the In⸗ 
fant being within the age of 
conſent. 


Tf Eftatute de Mere 

apr ton. So called be= 
cauſe the Parliament was 
holden at — 9 


Et que tiel enfant poit 
diſagreer, &c. il eſt prove 
Cc. Note the time of diſa⸗ 

t is ſet down be ag 
of Parliament, and lo obſer⸗ 
ved by Littleton, who ſeeks nd 
other p2oof therein than by 
the Law of England. 


= I Obi eee 2 

Dilparagenient.,, dilparaga- 
tio — 5 of the Werb diſ- 
parago, and that of diſpar,and 


480. vo g 
Now it is neceſſary to be 

underſtood what diſparage= 
ments there be fo: the which 
the heir may refuſe. BF 

Ind of (ehilparagrapits 
there be four kinds. The firſt 
proprer vitium animi, as an = ; 
deot, vos compos mentis, a fu⸗ 
natique, &c. The ſecond prop- 
rer vitium ſanguinis, as firft a 
— — — The 
on oꝛ daughter of a perſon at⸗ . 
tainted of treaſon or felony, 54 7) wor pon r.. 
albeit pardoned, foz the blood fo. . The daughter of 
is coʒrupted. 4- Þ Baſtard. Nevil married to the ſon 
5. An alien 02 the child of an of Tho. of Weyland at: 
Alien, Burgenſis is a man of ter his attainder. 
trade, ag an Haberdaſher, a 


Dzaper; 


Merton, cap.6. 


Bract. lib. a. ſol.ↄ 7. 
Britton fol. 169. Fleta lib. 


Lib II. 


1E.6.cap.12. 


{d) Vide Se4.109. 
F.N.B. I 49. 


vide the ſecond part of 
the Inſtitutes. Merton 
cap. 3. 6.3 5H.6.53- 


Britton fol. 169. acc. 


9 H.3: 


Cap. 4. Of Knights Service. Sect. tod. 


Dꝛaper, oꝛ the like, (and this agreeth with the civil law, Patrivii cum plebeis matrimonia ne con- 


trahant, )whereof G lanvil ſpeakech thus, $i vero fuerit filius burgenſis ætatem habere tunc intelligitur, 


quando diſcrete ſciverit qenarios numerare, & pannos ulnare & alia paterna negot. a ſimiliter exercete. 
The third prapter vitium corporis, at ſirſt de men bris, having but one hand one foot, one eve, 


Sec. Secondly ,defozmity.as to took a ſquint, a ct eeple, halt, lame, decrepit, crooked, & e Third!y, 


Pꝛivation as blind, deaf,dumb, c. Fourthly, Diſeaſe hoꝛribie, as lepꝛoſſe, palſte, dꝛopſle, oz 


ſuch like diſeaſes. - Fifthly, great and continual infirmity, {as a conſumption and ſuch like. 
Sixthly, Jmpotency: to have childzen in refpect either of age paſt childzen,, oꝛ fo tender yearg: 


as there is too great diſparity, oꝛ foz natural diſability oz impediment oꝛ ſuch like. Seventhly, 
defloured of her Utrginity, 3 5 

The fourth kind of diſparagement was propter jacturam privilegii, &c. ag to mary the heir 
to a widow whereby he ſhould by reaſon of the Bigamic habe loſt the benellt of his clergy, where⸗ 
by he might ſave his life, but now the exception of Bigamie in that caſe is ouſteo by the (d) ſta⸗ 
tute, And Littleton ſaith, that there be many other diſparagements which are not ſpecified in 
the faid ſtatute, foz thoſe two mentioned are put but foz example. In a wozd, it malt be compe- 
rens maritagium abſque diſparagatione, . | 


Si talis beres fuerit infra 14. annos, & talis ætatis quod matrimonio con- 


ſentire non pollit, cc, Note albeit the ward where he is diſparaged map diſagter at his 
age of fourteen pears, yet the law doth ſo abhez the odious dealing of the Gardian, to whom 
the cuſtody of the heir is committed, and his hozrible pzofanacnon of honourahle maxiage, the 
only ligament of mens inheritances, as it inflicteth a great puniſhment upon the Lozd in this 
caſe, albeit the mariage te not perfect, but avoidable by diſagreement, 


¶ Tunc fi parentes illi conquerani r. Littleton in the next Section expoundeth 
theſe woꝛds in this manner, viz. Si parentes conquerantur, i. e. Si parentes inter eos lamententur, 
quæ eſt tant a dire, 77 ſi les Coſe ns de tiel inſant ont cauſe de f. ire lamentation ou complaint pur le 
hont fait lour Coſen iſſint diſparage, que eſt in manner un hont a eux. Parens eſt nomen generale ad 
omne genus cognationis. Se moe ot this in the next Section. ' 
Dominus amittat cuſtodiam illam uſque ad ætatem hæredis & omme com- 
modum quod inde receptum fuerit convertatur ad commodum heredis, Cc. 
Here followeth the penalty. wr 1 "Wh 1 ä | 
Firſt, amittat cuſtodiam, that is the whole benefft of the wardſhip. But in this caſe if the 
Gardian hath granted the wardſhip of the land to another bona fide, and after,the heir is diſ⸗ 
paraged,the Sante ſhall not foꝛteit his Jntereſt,fsz the Stat. is Dominus amittat cuſtodiem, ) 
""Secondly,Et omne commodum quod inde receptum fuerit convertatur ad commodum hæredis ſe. 
ſundum diſpoſitionem parentum Thele woꝛds are expounded by Lictleton which need no further 
explanation. Now where Readers upon this ſtatute have put a caſe, that if the Tenant hath 
iſſue a daughter, his wife enſeint with a ſon and dieth, the Loꝛd doth diſparage the daughter 


befoze the age of twelve vears, the ſon is boꝛn, the daughter diſagrees, the ſon dieth, the daugh⸗ 


ter within the age of fourteen ; ſhe ſhall be in ward again. This cale ig not warranted by this 
ſtatute, fo: this ſtatute extends not to the heirs female. no 

It the Tenant make a leaſe to A. fo: lite, the remainder to B. in fee,the Tenant foz life ſur⸗ 
renders upon condition, B. dieth his heir within age,the Lozd diſparages the heer, Tenant foz 
life entreth foz the condition bꝛoken and dieth, the heir ſhall be out of ward, foz that he claims 
eth as heir to one man. But if after the diſparagement, lands deſcend from another anceſtoz 
to the ward ſo diſparaged; he ſhall be in ward foz thoſe lands. | 

It two Joyntenants be of a ward, and the one diſparageth the heir, both ſhall lsſe the 
wardſhip, foz the wozds be & omne commodum, &c. 

¶ Si antem fuerit 14. annorum & ultra, &c, nulla ſequatur pena, 

By which it appeateth (as Littleton obſerbeth ) that there is no diſparagement hut where the 
ward is maried within the age ol fourteen. a 


Sect. 108. 


q [ Eſtatute de m4g- ¶ N] Ota que il ſo- JA, JOce, it hath bees 
„ Charta. lait eſtre que- | a queſtion, how 
Though it de in kom of a ſtion; coment ceur theſe words ſhall. be 
"Y pa⸗ 


UM! 


Lib. II. 


parolx lerront enten⸗ 
des, Si parentes con- 
querantur, &c. * Tt 
il ſemble a aſcuns que 
conſideront leſtatute 
de Magna Charta que 
voit, Quod hezred' 
maritentur abſque diſ- 


paragatione, &c. Sur paragatione, & c. 


guel cel Statute de 
Merton fur tiel point 
cf koundue, Que 
nul action poſit eſtre 
pas fur cel Sta- 
tute, entant que il 
ne kuit unques view 
ne oye, que alcun 
action kuit pozt Cur 
cel ſtatute de Merton 
pur cel diſparage⸗ 
ment envers le Gar- 
deine pur ceſt matter 
avandit, ac. Et fi 
aſcun action puiſſoit 
eſtre pꝛiſe fur tiel 
matter, il ſerra en- 
tendue alcun foits 
eſtre miſe en ure. 
Et nota, que ceux pa⸗ 
rolr, ſerront enten⸗ 
des, Si parentes con- 
querantur, id eſt, ſi pa- 
rentes inter eos lamen- 
tentur, que eſt taunt 
adire, que (i les cou- 
fins de tiel enfant 
ont cauſe de faire la- 
mentatton ou com- 
plaint enter eur pur 
le hont fart a lour 


Couſin iſſint diſpa- 
rage, quel eff en ma- 
ner un hont a eur, 
vonques putt le p20- 
chein couſine a que 


be underſtood 


Of Knights Service. 


underſtood. Si pa- 
rentes conquerantur.) 
* And it ſcemeth to 
ſome who conſidering 
the ſtatute of Magna 
Charta; which wil- 
leth, Quod heredes 
maritentur abſque diſ- 
Up- 
on which, this ſtatute 
of Merion upon this 
point - is founded, 
That no act ion can be 
brought upon this ſta- 
tute, inſomuch as it 
was never ſeen or 
heard, that any action 


was brought upon the 


ſtatute of Merton for 
this diſparagement a- 
gainſt the Gardian for 
the matter aforeſaid, 
&c. And if any àcti- 


on might have been 


brought for this mat- 
ter, it ſhall he intend- 


ed that at ſometime. 


it would have been 
put in ure, * And note 
that theſe words shall 
thus, 
Si parentes conqueran- 
tar, id eſt, fi parentes 


inter eos lamententur, 


which is as much to ſay 
as if the Conſins of ſuch 
infant have. cauſe to 
make lamentation or 


complaint among them- 


ſelves, for the shame 
done to their Couſin ſo 
diſparaged, which in 
manner is a shame to 
them, then may the next 
Couſin to whom the 
X 


Seck. 108. 


Charter, yet being granted 


by aſſent and authozity of Vide Lib. s. the Princes 
Parliament, Littleton here cate. 


faith it is a ſtatute, 

This Parliamentary char⸗ 
ter hath divets appellations 
in law. Here it is called 
Magna Charta, not foz the 
length oz largeneſs of it (fo: 
it is but ſhoꝛt in reſpect of the 
Charters granted of pꝛivate 
things to pꝛivate perſons 
now adays being (Elephanti- 
nz Char tæ) but it is called the 
great Charter in reſpect of 
the great weightineſg and 
weighty greatneſs of the 
matter contained in it in few 
woꝛds, being the fountain of 
all the fundamental laws of 
the Realm; and therefoze it 
map be ſaid of it, that it is 
magnum in parvo. It is in 


our boks called Charta liber- Bracton 414. & 291. 
tatum, & Communis libertas Fleta lib. z. cap. 48. 


Angliz, oz Libertates Angliæ. & lib. 3. cap. 3. 
Mirror cap. 2. ſect. 18. 


Charta de libertatibus, Magna 
Charta, &:c. And well may 
the laws of England be called 
Libertates, quia liberos faciunt. 
Magna fuit quondam magnz re- 
verentia Chartæ. : 
This fatute of Magna 
Charta, ig but a confirmation 


oꝛ reſtitution of the Common 


law, as in the Statute called 


Confirmatio chartarum, Anno 25E.r: 


25 E. 1. it appeateth by the 


opinion of all the Juſtices ; 
and in 5 H. 3. tit. Mord. 53. 5 H-3-Mord.54: 
Magna Charta is there vouch⸗ Math. Paris 246, 24 7, 
rd, foz there it appeateth , *** 


that Ring John had granted 
the like Charter of renova⸗ 
tion of the ancient laws, 
This ſtatute of Magna 
Charta hath been confirmed 
above 30 times, and com⸗ 


manded to be put in executi⸗ ; 
on. By the ſtatute of 25 E. 1. FE. c. cap. a: 


cap. 2. Judgments given a= 
gain any points of the char- 
ters of Magna Charta,oz Char- 
ta de Foreſta are adjudged 
void. Ind by the ſtatute of 
42 E. 3. c. 3. If any ſtatute be 


made againſt either of theſe 


Charters it ſhall be void. 


Sur leſtatute de 
Magna Charta leſtatute 
de Merton eſt foundut ſur 


tick 


Lib. II. 


vide Petitiones coram 


Cap. 4. 
tiel point , viz, Quod 
heredes maritentur ab ſ- 
que diſparag at ione. 


F Fonndut. So as 
Magna Charta is the foun⸗ 
dation of other Lets of Par⸗ 
liament. This Act extend⸗ 
eth ag well to females ag to 
males. 


¶ Nul action poet 
efte priſe ſur cel ſta- 
inte, intant que il ne 
unques fuit wiew on 
oye, &. Et fi aſcun 
action puiſſoit eſte priſe 
ſar ceſt matter il ſerra 
inte ud a aſcum foits eſtre 
jor in ure. 

ereby it a 
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lenheritage ne putt 
diſcender, enter q ou⸗ 
ſter le Gardeine en 
Chivalrie, Et fil ne 
voile, un auter couſin 
del enkant polt ceo 
faite, c les iſſues & 
p2ofits pꝛender al uſe 
del enkant, & de ceo 
render accopt al en- 
fant, quant il vient a 
fon plein age: ou au- 
terment lenkant deins 
age polt enter luy 
meſme, &# ouſter le 
gardein, ac. Sed que- 
re de hoc. 


Sect. 108. 


inheritance cannot de. 
ſcend, enter and ouſte 
the Garden in Chival- 
ry. And if he will not, 
another Couſin of the 
Infant way do this, and 
take the iſſues and pro- 
fits to the uſe of the 
Infant, and of this to 
render an account to 
the Infant when he 
comes to his full age: 
or otherwife the In- 
fant within age may en. 
ter himſelf and ouſte the 
Gardein, &c. Sed que- 
re de hoc. ; 


earethhow ſafe it is to be guided by judicial Pzeſidents the Rule being god; 


Domino rege in Parlia · periculoſum exiſtimo quod bonorum virorum non comprobatur exemplo. And as uſage is a go 
interpꝛeter of Laws, ſo non-uſage where there is no example is a great intendment, that the 
law will not bear it; foz ſaith Littleton, At any Action might have been grounded upon ſuch 


mento, fol. 3. 18 E. 1. 
39 H. 6.39. per Aſhton. 
6 Eliz. Dyer 229. 


2 3 Eliz. Dyer. 


matter, it ſhall be intended that ſometime it ſhould have been put in ure. 


Not that an Ic of 


Nullum breve derrore . Parliament by non Uſe can be antiquated oz loſe his fozce, but that it may be expounded oz 
declared how the Aa is to be underſtood. 


q Si parentes con que rantur. Of this ſufficient Hath been ſaid defoze, 


J I: les Couſins, Here Littleton expoundeth Parents to be his couſins, under which 
name of couſins Littleron includech uncles and other couſins, who when the father is dead 


de judicio in 5. port, 
quia nullum breve repe- 


ritur. 3 E. 3. 50. 


x1 H. 4.7. & 38. 
vid. leſtatute de Marle- 


bridge, ca p.17. 


In cuſtodia parentum. Are 


In loco pareatum. 


¶ Ont cauſe a faire lament 


tation, it ſafficeth though they never complain, 
. Pur le hont fait « lour couſin. Fos when their coultn is diſparaged in his mars 
riage, it ix not only a ſhame and intam to rhe heir, but in him to all his blood and kindzed. 
Dongques poit le procheing couſin a que le enheritance ne poit diſcender 
enter, & ouſter le Gardeit in Chivalrie. 
; This is wozthy the obſervation, foꝛ the woꝛds of the ſtatute are general, Secundum diſpofi- 
rionem parentum, and the conſtrution theyeof ſhall be atcoꝛding to the reaſon of the Common 


law, foz the n 
Gardian, and 


ation, &. Note, if they have cauſe to make lamenta⸗ 


couſin to whom the Jnheritance cannot deſcend, ſhall enter and 
be in place of a Gardian, as it is incaſeof a Gardian in —_— 


¶ Er fil ne voile, an auter couſin del enfant poet ceo faire. Still purſuing 


the reaſon of the Common Law in cafe ot Gardian in ſocage. 


Et les iſſues & profits prender al uſe del enfant, Cc. &his is to evident 


as it nerdeth no explication. 


J On auterment lenſant deins age poit enter lay meſme & ouſte le gardein. 
Af none of the couſins atoꝛ eſaid will enter, then the heir himſelf may enter. In all which 
the reaſon of the Common Law is purſued. But what if the heir be diſparaged, and the 
next ol Kin doth enter, and when the heir cometh to 14. he agreeth to the marriage ? pet ſhall 
not this give any advantage to the Rozd, foz that he had loſt the wardſhip befoze. 


SeF. 


UM 


Lib. II. 
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Sed. 109. 
C Of this ſufficient hath bien ſatd before; 


C [Tem mults auters divers 

diſparagements p ſont, que 
ne ſont ſpecifies en meſme leſta- 
tute, Come ſi lheire que eſt en 
gardeſt mary a un q3 nad fozſgz 
un pie, ou foꝛſq; un main, ou que 
eſt deloꝛme, decrepite, ou ayant 
hozrible diſeaſe, ou graund c 


continual infirmitie: Et (i ſoit 


heire male) ſi ſoit marry a feme 


Lſo there be many and divers 
other diſparagements, which are 

not ſpecified in the ſame ſtatute. As 
if the heir which is in Ward be war- 
ried to.one which hath but one foor, 
or but one hand, or which is de- 
formed, decrepit, or having ſome 
horrible diſeaſe, of great and conti- 
nual infirmity. And (if he be an 
heir male) if he be married to a wo- 


que eſt paſſe lage denkanter. Et 
mults auter cauſes de diſpa⸗ 
ragements ſont, Sed de illis que» 
re, car il eſt bon matter dap⸗ 


pꝛender. 


CC des heires 

males que ſont 
deings lage de 2 ans 
apes le mort four an⸗ 
ceſter nient martes, en 
tiel cas le Sñr avcra 
le mariage de tielHetr, 
> avera temps 4g ſpace 
de tender a luy conve⸗ 
nable mariage ſans 
diſparagem̃t deins M 
le temps de 21 ang. Et 
eſt alcavoir. que lheire 
en ttel caſe poit eflier 
ſil voit fe mary ou 156, 
ines ſi le Sũr que eſt 
appel gardein en Cht- 
valty a tiel heire ten- 
der covfabl' martage 
deins lage de 21 ans 
lans diſparagem̃t, 
bt ceo refuſe, a ne ſoy 
marie deins le dit age, 


Sed. 110. 


Nd of heirs males 

which be within 
the age of 21 years al- 
ter the deceaſe of their 
Anceſtor and not marri- 
ed, in this caſe the Lord 
ſhall have the mariage of 
ſoch heir, and he ſhall 
have time and ſpace to 
tender to him covenable 
mariage without diſpa- 
ragement withinthe ſaid 
time of 21 years. And 
itis to be underſtood, 
that the heir in this caſe 
may chuſe whether he 
will be married or no, 
but if the Lord which 
is called Gvardian in 
chivalry tenders to ſuch 
heir.covenable marriage 
within the age of 21 
years without re 

2 


man paſt the age of child- bearing. 
And there be other cauſes of diſpa- 
ragement, but inquire of them, for 
it is a good mat ter to underſtand. 


4 BY tender 4 
iy convens- 


ble marriage, &. 


But it is in the election of Lib.s. fol.70. Lord Der- 
the Lozd , whether foz the cies caſe. 


fingle value the Kozd will Vid. Britton, fol. 169. 


tender a marriage oz no, foz 
he ſhall have the ſingle value 
without any tender. 


And of this there needeth 
no other explication. The 


value of the marriage of ſuch Merton, cap.6. 


an heir is accozding to the ** 53-75 


valuation by lawful trial, oz 

ag much as another had be= 

foze offered to give foz the 

. without fraud and co⸗ 
in. 


Le heire en tiel 
caſe poit eſlier fil voit 
eſte marrie, ou non, &c. 
And ſo on the other ſide, 
though there be a tender 
made of a covenable mar⸗ 
riage without dilparage= 
ment, yet the heir map re= 


falſe, toz in every marriage 
there 


Lib Il. Cap.q. Of Knights Service. Self. 111. 
there muſt be a fre? conſent. donques le gardeine ragement, and the heir 


q £ tiel heire. That apera le value del ma⸗ refuſeth this, and doth 
keuber hash been made by che kiage del tiel heire not marry pimſelf with. 


Loꝛd, and by whom arefufal mube, mes fi titel heirs in the feid age, then the 


Hath been made; if ſuch an . . dei 
heir afcerwards marrieth. a= IU meſme marie de⸗ Gardein ſhall have the 


nother wirhin age, he Gall ing kage de 21 ans en⸗ value of the marriage 
toxfeir the double Falun, but i colnter la volunt te of ſuch heir wa'e , but 
he he one wy toner mare gardetie en Chivalrie, if ſuch heir marrieth 
thall pay but the üngie value donc; le gardein avera bimſelf within the age 


* 


of the marriage. , le double value del of 21 years againſt the 
K e Sex mat per fo2ce de le- wall of the Gardein in 
— 2 the . ſfat de Merton avant Chivalry, then the Gar- 
bord theſe the 1078 = ef dit, come en m̃ leſtar dein ſhall have the dou- 
double remedy, viz. an Iti= eff compziſe pluis a ble value of the mar- 


on as in afozeſaid,oxthe Kozd gleine riage by force of the 

map retain the tand after full _—_ 

age fo2 his Cartgraction of ; ſtatute of Merten a- 
bvoeth, with this vifference;that foreſaid, as in the fame ſtatute is more fully at 

in the caſe of the fingle value | 


not be accounted parcetof the value, but as a gage oz pledge till the heir do ſatisfie him of the 

Star de Mertongap,s. Ungle value; but in caſe of the double value, the perception of the pzofits ſhall be taken in 
1 F.z.acc. ſur leſtat. a3. ſatis faction of the double value, foz the ſtatute of Merton which giveth the fozfeiture ſaith, Dc- 
3 E.2.ibid.27. minus teneat terram, gcc. per rantum tempus quod inde percipere poſſit duplicem valorem maritagji : 
16 E.3.ib.14. 18 E.3.18. which woꝛds [quod inde, Sc.] pꝛobe that the taking of the pzofits ſhall go in ſatisfad ion: but 
Temps E.1.acc.ſur leſtat. in caſe of the ſingle value, until the heir doth ſatisfie the Lo2d of the — 

43 E. 3.21. 27 H. 8.4. No koꝛteiture cf marriage is given by the ſaid ſtatute of Merton, of an heir female, as ap⸗ 
Pe Sarg. v. Lib. pearethby the ſaid Ac, neither at the Common I aw could the Lozd have holden the land ol 
1 Lord 3 the heir female after fourteen years foz the value. 

caſe. 


Se. 48s. 


Lib. 4. fol. 8. in Lutterels 4 D Ex Caſtle gard. C Tem, divers te⸗ Lſo d vers tenants 
caſe, Lib. 6. fol. ⁊ o. a. f i 
Gregorics caſe, Hardum caſtri,  nants teignont hold of their 


9 R2.Gard-195. ſew Caſtle gardam, ſeu de lour Seignioꝛs per Lords by Knights ſer- 
| = 4 6 — we thut (ervice de Chivaler, c — yet they hold 

hoidethby Calle-gavd, hold⸗ Uncoze ils ne teig⸗ not by Eſcuage, nei- 

—4— . rows nont per Eſcuage, ne ther ſhall they pay Eſ- 

* on the : King 267 pateront eſcuage, come cuage. As they which 

a C30 . 
this Bealn — —— ceur que teignont hold of their Lords by 
ſaid)and the Tenant maketh de lou Seignioꝛs Caſtle-ward; that is to 


qe — caſtle⸗gard is to per Caſtle⸗gard, ce- ſay, to ward a Tower 
\ — beading ſtaſcavotre, a garder of the Caſtle of their 


Aiſo 28 term ig Ul — del Caſtle Lord, or a door = 
apporneed kor the lervice of lour Seigntoz, ou un ſome other place of 
r huis ou un auter lieu the Caſtle upon rea- 
—. * law foz. him that del Caſtle per reaſon⸗ ſonable warning, when 
in che Kae or Grand Vide able garniſhement, their Lords bear that 
jeanty, Seck. Hereof come qUant lour Seigni⸗ the Enemies will come 
02S 


UMI 


Lib. II. 
62% opont que ene⸗ 
mies vopient vener, 
ou ſont venus en En⸗ 
gleterre. Et en plu⸗ 
ſoꝛs auters caſes home 
poit tener per fervice 
de Chivaler, & uncoze 
il ne tient per eſcuage 
ne payera eſcuage, ſi⸗ 
come ſerra dit en le 
tenure per Gzaund 
Serjeanty. Mes en 
touts caſes ou home 
tient per ſervice de 
Chfvaler , tiel ſervice 
trait al Scignto? gard 
F marriage. 


Court, It J grant over the ſervices of this Tenant; the ſuit is gone decauſe the grants hat 


not the M 


Of Knights Service. 


or are come in Eng- 
land. And in many 
other Caſes a man way 
hold by Knights ſer- 
vice, and yet he hold- 
eth not by Efcuage, 
nor ſhall pay Eſcuage, 
as ſhall be ſaid in the 
tenure by Grand Ser- 
jeanty, But in all Ca- 
ſes where a man holds 
by Knights Service, 
this Service draweth 
to the Lord ward and 
marriage. 


Sect. 112. 83 
Caſtcllani, oz Conſtabularii ca- vn Mag. Chart. cap. 15. 

— 8 0. Z. cap. 7. 
= a — Conſtables Bc 4 2 ib. © -Y 

C A garder un Tow- papain 
er del Cale, &c. 
A Tower, oz a Deoz, 03; 4 
Wzidge, oz a Sconce, oz ſome 
other certain part of the Ca⸗ 
Me, foz the renure muſt de 
certain, And this may be | 
— Tenant himfeif Magna Charta cap. 20. 
02 his Puty. 
C Del Seipnior. $0; 

it cannot de ot a Caſtle bf a= 
nother. 

Lozd and Tenant by Ca⸗ 
fle-gard the Koz granteth 
over his leigniozy to another, | : 
(a) rhe Caftle-gard is gone (0 Temp: E. a tit. AM. | 
becauſe the Gzantee hath not 7 f 1 
the Caſtle. (b) Foz the ſame . E. ln. 
reaſon it is. that if one hold⸗ 
eth of me, as of my Manno: 
of D. by fealty and ſuit of 


h (c) Lib. 4. fol. 8 5. 


anno. (c) But if the Caſtle be wholly ruinated, Si Caſtrum ſir penitus dirutum, yer the I rel. ale 


tenure remaineth by Knights ſervice, and it goeth in benefft of the Tenant, as to the garding ; H. s. Bendloes, Capels 
of the Caſtle until it be rerdiſſed. But ward and Marriage belongeth to the Kozd in the mean caſe. 4 E.. 5: 
time, Foz Lirtleron in the end of this Section putteth it foꝛ a general rule in all caſes where | 
a man holdeth by Knights ſervice it dꝛaweth ward and Marriage. : 
It the Tenant make default in garding of the Caſtle; the Lozd ntay diftrein fox it, and reco= 


ber ſatisfaction in damages. 


Per reaſonable garniſhment. 


This warning mult be given by the Kozd oz ſome 


other foꝛ him, and the Tenant need not ſtir until he have ſich warning. 
9 


¶ Enemies. pdhich is to be underſtod of any manner of Enemies whatſoever, Ind 
though Littleton ſpeaks of enemies, yet it ſeemeth that to keep a Caftle in time of Inſurrection 
and Rebellion (albeit in pꝛopꝛiety of ſpeech Rebels are no Enemies) is a tenure by Knights 
ſervice, Vide Hill.8 E. 1. Midd. Rot. 86. 


q V oplont Vener, Foz preparation is to be made upon warning befoze the Enemy 
become indeed into England. This appeareth to be in the time of hoſtility and war, oz foz 
pꝛeparation therefoꝛe. But a Tenure to ketp a Caſtle in time of peace only is no Knights 


ſervice. 


Flera ſpeaketh of an old woꝛd called Wardwite, and (faith he) ſigniſicat quietantiam raiferi- 


eordiæ in caſu quo non invenerit quis hominem ad Wardam faciendam iu caſtro, 


CET ſi un tenant 

que tient de ſon 
Seignioz per ſervice 
De entier fee de Chi⸗ 
valer mozuſt, ſon heire 
dong eſteant de plein 
aye 8. de 21 ang, 


Sed. 112. 


ND if a Tenant 
A which holdeth of 
his Lord by the ſervice 
of a whole Knights 
fee dieth, his- heir 
then being of full age, 
s. of 21 years, then 


Fleta lib. f. cap. 44: 


« R Eliefe , Relevium. 
This woꝛd is deri⸗ Vide Seck. 10 
ved from the oziginal befoze. 

Nota, Belief (a) is no (a)Temps E.r.reliefe t 3; 
ſervice, but an impꝛovement 41 E. 2.22. 4 B. z. arowry 
of the ſervice, oz an incident 77% 7 Kl 
to the ſervice, foʒ the which = * ee R 
theLozd may diftrein dut can? 
not have an Action of _ 

ws 


Lib. II. Cap. g. Of Knights Service. Sect. 112. 


but his Executozs o: Admi⸗ donque le Seignioz the Lord ſhall have C 
24 may mp avera C 8. pur re- s. for a relief, and of 


. ſtrain. 4 liefe, @ del heire celuy the heir of him which 
(b) Stat. de 1 E. z. de And it (b) is to be under⸗ que tient per le moi⸗ holds by the moity of 


militibus. feodum militis, a ©» g . 
2 Knights Fe; conſigeth of tie dun ker de Chiva⸗ a Knights fee 50 s. and 
22 arent pound lou, and he ler L 8. & De celuy of him which holds 
payeth foz his relief foz a ; 
whole Knights te, the fourch Iuie tient per le quart by the fourth part of 
part of his —— pound, Part de fee dun Chiva- : Knights _ 255. and 
and ſo accozding to the rate. 8 o he which 
Baronia, a Barony , oz a ler 258. | ſic d pluis, F holds 
Barons Fee conſideth of pluis, # que meins, more, more, aca which 
thirteen Knights kes, and meins. leſs, leſs 
the thirb part of a Knights | : 
fee, which amounts to four hundzed Marks per annum, and the Baron fox an entire Baro⸗ 
ny papeth foz his relief an hundzed Marks, which is the fourth part of the value of Hig Baz 
rony. | 
Comitatus, an Earldom, 62 an Earls fe conſiſteth of a Barony, and the third part of a 
Barony, which includeth twenty Knights fees amounting to four hundzed pound land per 
annum, and he papeth foz his relief foz an entire Earidom the fourth part of his revenue, 
und that is an hundzed pound. All which appeareth by the ſtatute of Magna Charta, cap. 2. 
made in the ninth of Henry the third, at which time there was neither Duke, Marqueſs noz 
Miſcount in England, as befoze is ſaid. But there be pꝛeſidents in the Exchequer, that a 
Dukedom conſiſting of two Earldoms, viz. eight hundzed pound land by the year, payeth two 
hundzed pound, and a Marqueſs conſiſting of two Baronies, viz. eight hundzed Marks land 
per annum, and of an Earldom and a half, payeth two hundzed Marks fozhis relief. what 
the Uiſcount ſhould pay in certain J have not heard. Bekoze the making of the ſtatute of 
Magna Charta the Ring had rationabile relevium of Noblemen, and it was not reduced to any 
certainty, yet ought it to have been reaſonable and not exceſſive. 
Glanvil lib.9.cap.q.9. J have ſcen the Necoꝛd of a Charter made in 20 H. 6. to Henry Beauchampe, Earl of War- 
Bracton lib.2.fol.83. wick, whereby he was created King of the lſle of Wight, to him and the Heirs males of his 
man body, his relief was ince rtain, and not limited by the ſtatute of Magna Charta. 


— en It is to be obſerved that the woꝛds of the ſtatute of Magna Charta be Hzres Comiris de Co- 


Fler lib. cap. 1 7. mitatu inte gro, & heres Baronlæ de Baronia integra, &c. Now what an entire E arldom and an 
Magna Charta cap.z. entire Barony is hath ben declared befoze. | 
Vide. Bratton fol. 34. It is alſo to be obſerved that at and befoꝛe the ſtatute of Magna Charta, all Earldoms and 


14 H. 4. in recordo longo. Baronies were derived from the Crown. and were holden of the King in Capite, and the King 
10 H7.19. 28 B. 3 Af. mould not ſulfer them to be divided 02 ſevered, And ſuch entire Earldoms and entire Baro⸗ 
11 Ap., ald. nies are within the ſtatute, but at this day Earls and Barons are without ſuch Earldoms 
p. ultimo. l ar k « OR 

a2 E.3.8. and Baronies of the Rings gift in chief. Foz at rhe creation of an Earl, he hath ſometimes 

an annuity granted unto him, and ſometime nothing, ſo as ſuch Earls and Warons ls crea⸗ 

ted, are clearly out of the ſtatute of Magna Charta, and are to pay ſuch relicfs as other men 

that hold of the King in Capite. Foz as the heir of a night ſhall not pay relief unleſs he 
16 E. 3. Eſchange 2. hath a Knights fe, cc. ſo neither the Earl noꝛ Baron ſhall pay any relief by this ſtatute, un⸗ 
46 E-3.forteitme 18. leſs he hath an Esrildom,zc. oz Baronp, ac. 


dA] Son heire de pleine a7e, 5. de 21 ars. And yet in ſome caſe the heir ſhall pay 
relief when he was within age at the time of the death of his anceſto:, As if a man 
holdeth lands of the King by Knights ſervice in Capire, and of a common perſon other lands 
by Knights ſervice,and dieth his heir being within age, the King hath all in Ward by his 
Pꝛe ogative until the full age of the heir. Jn this caſe the heir ſhall pay relief to the other 
24 E. 3.24. 26.8. A 02d, foz that the King had the wardſhip of body and lands. And the Loꝛd upon every Dil= 
32 H.3.cap.2.in fine. cent ought to have cither ward ſhip 02 relief. 
But ik there be Lozd and Tenant by Knights ſervice, and the Tenant dicth, his heir be- 
ing within age, the Lozd waiveth his waͤrdſhip as he may, and taketh himſelf to hig Seigni⸗ 
Fe 02p, in this caſe the Loꝛd ſhall not habe relief at his full age, becauſe he might have had the 
r CE TEES wardſhip of the body and land. Lozd and Tenant of two Mannoꝛs by divers tenures by 
3 3 Bl Knights ſer vice, the Tenant is diſſeiſed of the one, and the Diſſeiſoz dieth ſeiſed, and the Ce⸗ 
nant dieth ſeiſed of the other, his heir within age, the Loꝛd ſeiſed the body and lands of that 
Manno, and after the heir at his full age recovereth the other Mannoz againſt the heir of the 
Diſſeiſoꝛ, he ſhall pay relief foz that Mannoz, and ſo one Lo2d of the heir of one Tenant 
ſhall have both wardlhip during his minozity, and relief at his full age. 


C Son 


| Lib. II. 


Of Knights Service. Sec. 13, 114. 


¶ Son heire. (x) And pet the ſucceſſoꝛ of a Biſhop 02 Abbot may pay relief be pze- 


ſcription oꝛ grant. 


It the Tenant infeoffech his heir apparent by colluſton, and dieth, (1) his heir of full age, 


it is a queſtion in our boks, whether he 
ſtatute of Marlebridge, ca. 6. But now the ſtatute(m)of 13 Eliz. ca. 3. hath cl 
and that the Lozd ſhall have relief where the conveyance is made to any p 


oc. 


Sect.. 113. 


This is evident, and needeth no explanation, 


C [Tem home poit teñ ſon fre 

de ſon Sfr per le ſervice de 
deur fries de Chivaler, # donque 
theire effeant de pleine age al teps 
de moꝛt (on aunceſtre patera a ſon 


Sr xl. pur reliefe. 
C Ota ſi ſoft 
atel, pier, & 


fits, & ſa mere mo2uſt 
vivant le pier de le 
fits 4 puſs laiel que 
tient (a terre per ſer⸗ 
vice de Chivaler mo- 
ruſt leiſie, & fa terre 
diſcendiſt al fits la 
mere, come heire al 
aiel que eff deins age: 
en ceſt cas le Sr 
avera le garde de la 
terre, mes nemp le 
garde del cozps del 
heire, pur ceo que nul 
letra en garde de ſon 
cozps à aſcun Sur 
vivant fon pier, pur 
ceo que le pier durant 
ſon vie avera le mar- 
riage de ſort hefre 


apparant, d nemy le 


Sir. Auterment eſt 
ou le pier eſt mozt 
vi vant la mere, lou le 
terre tenus en Chi⸗ 


Lſo a man may hold his land 

of his Lord by the ſervice of 

two Knights fees, and then the heir 
being of ſull age at the time of the 
death of his anceſtor ſhall pay to 


his Lord x pound for relief. 


Sed. 114. 


JOre, if Grand- 
father, father and 

ſon, and the mother 
diet h living the father 
of the fon, and after 
the grandfather which 
holds his land. by 
Knights. Service dieth 
ſeiſed, and his land de- 
ſcend to the Son of 
the mother as heir to 
the grandfather, who 
is within age: In this 
cafe, the Lord ſhall 


have the wardſhip of 


the land, but not of. the 
body of the heir, be- 
cauſe none ſhall be in 
ward of his body to 
any Lord, living his fa- 
ther, for the father du- 
ring his life ſhall have 
the marriage of his 
heir apparent, and not 
the Lord. Otherwiſe it 
is where the father di- 
eth living the mother, 


84 


(k)3 E. 3. 13.8. 


8 N. z. relief 14.3 H. 4.2: 
2 E. 3. avowry 124. 
(1)39 E. 3. tĩt. Relief. 


ſhall have relief either by the Common Law, oz by the 24 E.3. Relief 11. 
cared that queſtion, Bractos lib. 2.85. 
erſon by colluſion, (m) 23 Elis. cap. 5. 


Itæ. Pet the father Fleca lib. r. cap. 3: 


hall Have the marriage 
of his Daughter if ſhe 
be his Heir apparent , and 


16 E. 3. diſſeiſin 6. 
31 E. 1. gard. 154. 
8 E.. treſp. 235. 


Littletons reaſon extendeth to 3 


roſia Gorges caſe; 


the Daughter, fo2 that (faith lib. 5. fol. 22. 


he) the father ſhall habe the 
kpardſhip. of his heir appa= 
rent , within which wozds 
the D is included, ſo 
long as che continueth heir 
apparent. : 

q Le Seigvior ave- 
ra le gard del terre. 
Note, that albeit in this cafe 
the law doth give the cuftody 
of the body to the father, and 
dareth the 102d thereof, yet the 


102d ſhall have the wardſhip of 


the land by fo:ce of the tenure 
at the creation thereof, 
And ld it is if the fathermar- 
rieth his Heir within age and 
dieth, per the 402d ſhall Have 
the watdſhip of the land, 
¶ Jivant ſor pier. 

This doth not extend to any 
collateral heir, but only to 
the Son 0: Daughter being 
heir apparent ; foz albeit a 
man hat have an action of 
treſpaſs, Quare conſanguine- 
um & hzredem cepit, and al⸗ 
beit the wozds be Cujus mari- 
tagium ad ipſum pertinet, be= 
cauſe the well 9 

is 


9E. z. 18 E. 3.25.2 9Aſſ 3 5. 
29 E. 3 37. 31 E.;. 
barr. 237. 


Lib II. 


32 E.2.Gard. 32. 

30 E.3.17. 

31 H.6.55. 12 H.4.16. 
F.N.B.143. 31 E. 3. 
Br. 2 5 7. 9 E. 4. 83. 


vide Flet. lib. r. cap. s. 
See W. c. 3 5. 


32 H. 6.5 c.lib.7.fol.1 3, 
in Calvins caſe. 

Vide Flet. lib.1.c.12. 
ſect. cum Patr.de feodo, 
Vc, 


Cap. g. Of Knights Service. Sec 115, 


— heir — in 278 valrie diſcendiſt al where the land holden 
ig a great eſtabliſhment of hi i . ; . : 

2 that is o be under⸗ fits de part ſon pier, in Chivalry deſcends 
od as againſt a wong do= FC. | to the fon cn the part 
er, but not againft a gardian 

in Chivalry, and the mother of the farher,8&c. 

Hall have the like wait foxtaking away of her ſon and heir apparent: and yet the mother ſhall 
not bar the Loꝛd by Knights ſervice, of his wardlhip of the body, as Littleton here ſaith, Qui 
tamen ex filia haſcitur in poteſtate tua non eſt, ſed patris ejus. 


A aſcun Seignior. Put the taſe there is Lozd,& Feme Tenant by Knights Ser⸗ 
vice of a Carve of land, the Feme maketh a feoffment in fee upon condition, and taketh the 
Lozd to husband, and hath iſſue a ſon, the wife dieth, the iſſue entreth foꝛ the condition bzoken, 
the loꝛd entreth into the land as Gard ian by Knights ſervice, and maketh his executo:s, and 
dieth: in this cafe the Executozs ſhall have the wardſhip of the land during the minozity of 
the heir, but not the wardſhip of the body; foz albeit the loꝛd ſecmeth to Have a double intereſt 
in the wardſhip of the body, one as loꝛd, and another as father, vet as father,and not as loꝛd in 
judgment of law, he ſhall have the wardſhip of the body of his lon and heir apparent, in reſpec 
of nature, which was befoze any wardſhip in reſped of Seigniozies by Knights ſervice be⸗ 
gan, and that wardſhip by reaſon of nature cannot de waived, and claim made in reſpect of the 
Deignis:y.Ind the Executozs of the father ſhall not have ſuch a wardſhip which the Teftatoz 
had as father, neither can ſuch a wardſhip be fozfeited by outlawzy, becauſe it is due to the fa⸗ 
ther in reſpect of the pꝛivity of nature, | 


q De ſon heire apparent, And therefoze if the father be attainted of Felony, xc, 
then cannot the ſon 02 daughter be an heir apparent, becauſe the blood is cozrupted between 
them, and conſequently in the life of the father, his ſon in that caſe ſhall be in ward. 

woman ſeiſed of lands in fee holden by Knights ſervice, taketh husband an alien, 
and hath iſſue, and the wife dieth, the iſſue hail be in ward, andthe father all not have the 
_E o him, foz that in the eye of the law he is not his heir apparent, as Littleton Here 
peaketh. ö 5 


Sect. 115. 


* This Section is an addition to LIttleton, and therefoze I paſs it ober; and the rather foz 
that the ſaid Htatnte of 3 H.7. is become of no fozce, foz that by the ſtatute of 27 H.7: 
cap-1o, all uſes are rransferredinto poſſeſſion, 


Noa, ſi home ſoit ſeiſie de Ns, that if a man be ſciſed of 

_ = * Terre que eſt tenus per land which is holden by Knights 
ſervice de Chivaler, c fait feoff- ſervice, and maketh a feoſſinent in fee 
ment en kie a fon uſe , &mo2uſt to his own uſe, and dieth ſeiſed of the 
ſeiſie del uſe, ſon heire deins age ufe, his heir within age, and no will 


F nul volunt per luy declare, le declared by him, the Lord fhall have 


Seignio2 avera Bzieke de dzoit a writ of Right of the wardſhip of 
De yard de cozps, d del Terre, the body and land, as if the tenant 
ſicome Tenant uſt devie ſeiſie had died ſeiſed of the demeſne. And 
del demeſne. Et ſi le heire ſoit de if the heir be of full age at the time of 
pleine age at temps del mozant the deceaſe of his Anceſtor, in this 
ſon anceſtoz, en tiel caſe il paye- caſe he ſhall pay relief as if he had 
ra reliete, ſicome il fuiſſoit ſeiſie been ſeiſed of the demeſne. And this 
del demeſne. Er teſt per leſtar is by the ſtatute of 4H. 7. cap. 17. 

de Anno 4 H. 7. cap. 17. 5 | 


1 i SeFF. 


UM 


PAY 
3 $$" 


Lib. II. 


CA JOa, il y ad 

Gardein en 
dꝛoit en Chivalrie, 4 
Gardein en fayt en 
Chivalrie. Gardein 
en droit en Chivalrie 
eſt, lou le Seigniour 
per cauſe de ſon Seig⸗ 
nio2ie, eſt ſeiſie de gard 


de Terres «4 del heyre. 


ut ſupra, Gardein en 
fait en Chivalrie eſt, 
lou en ttel caſe le 
Seigniour ap2es ſon 
ſeiſin graunt per fayt 
ou ſauns fayt le Gard 
des Terres ou del 
heire ou dambideurx a 
un auter. Per fo2ce 
de quel graunt le 
G2auntre eſt en pol⸗ 
ſeſſion, donque eſt le 
Gzauntte appel Gar⸗ 
deine en Fait. 


Of Knights Service, 


Sed. 116. 


Ote, there is Gar- 

dian in right in 
Chivalrie, and Gardian 
in Deed in Chivalrie. 
Gardian in Right in 
Chivalrie is, where the 
Lord by reaſon of his 
Seigniory is ſeiſed of 
the Wardſhip of the 
Lands, and of the Heir, 
ut ſapra. Gardian in 
Deed in Chivalrie is, 
where in ſuch caſe. the 
Lord after his Seiſin 
grants by deed or with» 
out deed, the ward- 
ſhip of the Lands, or of 
the Heir, or of both, to 
another, by force of 
which grant the Graun- 
tee is in poſſeſſion, then 
is the Grauntee called 
Gardian in Fait, or 
Gardian in Deed. 


Seck. 1 16. 


C Ere Littleton divi⸗ 

{1 deth Gardian in 

Chivalrp, into 

Gardian in Right, and Gar= 

dian in Fait. And this is e⸗ 

vident, and needeth no expla⸗ 
nation. 


q Per fait ou ſauns 


fait + Here Littleton affir⸗ 
meth, That the wardſhip of 
the body may be granted over 
without Deed , and herein 
note a diverſity between an e= 
riginal chattel of a thing that 
pꝛoperiy lreth in grant, and a 
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12 E. 3. tĩt. Grant. 5 9: 
7 E;. 63. 2 6E. 3.65. 


28. 3.9 6. 14 E. 2. Act. 


chattel derived ont of a Fre ſur Leſt. 17.25 E. 3. 40. 
hold of any thing that lpeth 21 E.3.Vouch. 5. 
in grant. Is foz example, if a 46E.3.25.20E.4.16. 


man make a leale for years of 
a Uillein, this cannot be done 
without deed, neither can the 
Leſſee aſſign it over without 
deed, becauſe it is derived out 
of a Freehold that lyeth in 
grant:but the wardſhip of the 
body is an oziginal chattel,du- 
ring the minozity derivid out 
of no Freehold, and therefoze 
as the law createth it without 
deed ſo it may be aſſigned over 
2 Deed. | 

| Coꝛpoꝛation aggregate 
of many cannot make a leaſe 
fo: pears without Deed, in 


reſpect of the quality of the Incoꝛpoꝛation, but their Leſſee may aſſign it over without Deed, 


22H. 4.19.5 H. 7. 17.3 6. 
22 El Dyer 361. 
35H. 8. Br. tit gtant. 3. 


36H. t. tit. Grant. B. 12 ; 2 
22H.6.34.19H6.33, 


24. 3.69.70. 5. E. 3. 38. 
43E. 3.1 5. 5 H. 7. 3 6. 
14H. 7. 1 6. 15 H. 3.8. 
Bract. 3 66.368.246. 


If an Bdvowſon be holden by Knights ſerbice, and the Tenant dieth, his heir being with⸗ 
in age, the Loꝛd cannot grant the wardſhip of the Þdvowſon without Deed, becauſe it is de⸗ 
tived out of an Inheritance that lyeth in grant, and paſſeth not by Livery ; foz Jus præſen- 


tandi eſt incorporale, and ſo (albeit there be diverſicy of opinions in our Books) is the Law 43. 3.16.5 M. 7.37. 
taken at this day; 


. 15H.8.16EL.Dyer 32 3; 


1 1H. 6. 4. 6 H. 7. 3. 


Lib. II. 


Mirror ca- t. Sec. 3. 


4 H. y. ca. fo. 
Lib. . Tirringhams caſe. 
fol. 39 & 4 H.. ca. 12. 


7a) 20 E. 3. Admeſure · 

ment 8. 4 Aſſ. 21. 

24 E. 3. 25. 

® Mirror. 

Bra&.fo.217.Fleta lib. 

2.ca.q1.Regiſt.orig.97. 
Ockam 38.3.4 E. 3. 1. a. 

18 E. 2. tit. action ſur le 

ſtat. 5. Temps E. 1. 

Avowry 230. 

29 E. 3. 16.17. 

Cic. lib. x. offic. 

Virgil. lib. 1. Georg. 


Seneca in Epiſt. 


Cap. V. 


Of Socage. 


Seck. 117. 


Chap. 5. Seck. 117. 


C * Enure in So- 
cage. 
Agriculture 


oz Tillage is of great account 
in Law, as being very p2ofit= 
able fo: the Commonwealth, 
wherein the goodneſs of the 
Habit is beſt known by the pꝛi⸗ 
vation: foz by laying of lands, 
uſed in tilth, to paſture; ſix 
main inconventencies dodaily 
—_— —— 
is the ground an nning 
of all miſchiefg. 2. Depopula⸗ 
tion and decay of Cowns; fox 
where in ſome Towns 200. 
perſons were octupied, and 
lived by their lawful labourg, 
by converting of tillage into 
paſture, there Have been main= 
tained but two oz thzre heard⸗ 
men: And where men have 
been accounted ſheep of Gods 
paſture , now become ſheep⸗ 
men of thele paſfureg. 3. Nuſ⸗ 
bandzy, which is one of the 
greateſt commodities of the 
Kealmzts decay'd.4-Churcheg 
ore deſtroyed , and the ſervice 
of God ed by diminu⸗ 
tion of Thurch rag wh (ag 
by decay of tythes,#c.) 5. Jn⸗ 


jury and w2ong is done to Patrons an 


Socage. 
C Enure en ſo⸗ 
cage eſt, lou 
1e tenant ti⸗ 
ent de ſon ſefgnto2 ſon 
tenemẽt ꝑ certaine ſer⸗ 


vice pur touts maers 
de ſervices, iſſint que 
les. ſervices ne ſont 
pas ſervices de chiva⸗ 
ler: Sicome lou home 
tient fon terre de ſon 
ſeignioz per fealtte & 
per certeine rent Þ 
touts maners de ſer vi⸗ 
ces, ou lou home tient 
2 homage «4 fealtie & 
certeine rent pur touts 
maners de ſervices, ou 
lou il tient ꝑ hõage & 
fealty p touts maners 
de ſervices, car hoage 
p ſop ne fait pas ſer- 
vice de chr. 


Enure in Socage 
is, where the 
Tenant holdeth 


of his Lord the 
tenancy by certain ſer. 
vice for all manner of 
ſervices, ſo that the ſer- 
vice be not Knights ſer- 
vice: as where a man 
holdeth his land of his 
Lord by Fealty and 
certain rent, for all 
manner of ſervices: or 
elſe where a man hold- 
eth his land by homage, 
fealty, and certain rent, 
for all manner of ſer- 
vices, for homage by 
it ſelf maketh not 
Knights Service. 


d Gods Minitkers. And 6. The defence of the Land 


againſt fozrin enetnies is enfebled and impaired, the bodies of hugbandmen being moze firong 
and able, and pattent of cold, heat, and hunger, than of any other. 
The two conſequents that follow of theſe inconveniencies, are flritithe diſpleaſure of Jl⸗ 


mighty God, and ſecondly the ſubverſion of the Policy and good Government of the Realm, 
and all this appeareth in our books. Ind the Common Law (a) giveth arable land (which 
anciently is called Hyde & gaine) the pztheminency and pꝛecedencpy befoꝛe meadows, paſhures, 
woods, mines, and all other grounds whatſoever 2 and * averia caruc the beaſts of the plough 
have in ſome caſes moze pziviledge than other cattel habe. nd amongſt the Romans Igricul⸗ 
ture 0: tillage was of high eſtimation, inſomuch as the Senato:s themſelves would put their 
hand to the plough,and it is ſaid, that never pꝛoſpered tillage better, than when the Senato:s 
themlelves plowed / ſuch fozce hath the example of ſuperiozs) whereof the famous Komans 
in their ſeveral kinds ſpake. 
Omnium rerum e x quibus aliquid exquiritur nihil agricultura melius, nihil uberius, nihil dulciuss 

nihil libero homine dignius. 

O Fortunatos nimium, ſua ſi bona norunt. 

Agricolas, quibus ipſa procul diſcordibus armis 


Fundit homo facilem victum juſtiſſima tellus. I, 


Nullum laborem recuſant manus quæ ab aratro ad arma transferuntur, Sec. fortior autem miles ex 
confragoſo venir, ſed ille unctus, & nitidus in primo pulvere deficit. But now let us peruſe our 
Authoze woꝛds. 


Hcagium 


Lib. II. Of Socage, Seck. 118, 119. 86 


G . ocagtum, Litileton in this Chapter Sect. 119. fetcheth this wozd from the Oziginal. 
Socagium ide m eſt quod ſervitium ſocæ, & ſoca idem eſt quod caruca, s. un ſoke ou un carue. 

and Bracton agreeth herewith. Dicitur \. cagium (ſaith he) a ſocco & inde tenentes dicuntur Bract lib. 3. fol.77 _ 
ſocmanni (b) eo quod de puiati ſunt tantummodo ad culturam. Ind Benerth flgnifleth the ſervice (>) Glanvil lib. . cap. 9. 
of the Plough and Cart. It is to de obſerved that in the book of (e) Domeſday, Land holden 1 
by Knights ſervice was called Tainland, and land holden by Socage, was called Reveland, which ca 14. K 16. os 
appearcth in that it is ſaid there, flæc terra fuit terra regis Edwardi Taineland ſed poſtea converſa Brit. fol. 16 4: 
eit in Reveland. Ind in that book they that held in Docage were called by ſeveral names, as (c) Domeſday. 
Sachemanni oz Sokemanni, which ſtill continueth: ſometime Coleberti, i. e. qui tenent in libeium Hereford(c. 
ſocagium per reditum, and ſometime they are called Radcheneſtres, i.e.liberi homines qui tamen a- vid. devant Secł. t. 
rabant, hercic bant, falcabant, metebant, &c. And here it apprareth how neceſſary it is, that wozds — ford 
be fetched from their oꝛiginals, and our Authoꝛ Eſt verus Etymologus both in this and in many wn..n. . 
other places in his (d) thee books. Ind it is to be oblerved once foz all, that the legal ter= * Mich. 10 E.. Cofam 
minationof (agium) in compoſltion ſigniffeth ſervice oz duty, as howagium the ſervice of the rege Wilts in Theſaur. 
man, E ſcuagium,ſervitium ſcuti (e) Socagium ſetvitium ſocæ, hidagium the duty to be paid foz a hide (d) For Etymologies vid. 
oz plough⸗ land, and ſo of cornagium, coragium, carnagium, cariagium, burgagium, villenagium, and Sec. 95.154.164. 204. 


guidagium, (which one deſcribeth thus) quod darur alicui ut tuto conducatur per loea alterius, and 24 = $,&c. 
like. (e) Fleta lib. 3.ca.14. 
the li Bra&.l.2.cap.16. 


Iſſint que les ſervices (f) ne ſont pas ſervices de Chivaler, And in the Briton fol. 164. 
next Section he ſaith, and every tenure, that is not a tenure in Chivalry, is a tenure in () — ca 2. ſect 15. 
Socage, Ex donationibus autem feoda militaria, vel mag nam Serjantiam non continentibus, ori- „ 
tur nobis quoddam nomen generale, quod eſt ſocagium. Here Lictleton ſpeaketh of Tenures of 

common perſons, foꝛ grand Serjanty is not Knights ſervice, and yet it is not a Tenure in 

Socage, as ſhall be ſaid hereafter. Ilſo he meaneth here tempozal Services, and not Frank⸗ 

almoign, as by the examples he put is manifeſt, and as in his pꝛoper place ſhall appear moze 

at large. Alſo here Littleton ſpeaketh of Secage largely taken, and ſo called ab effectu, that 

is, all Tenures that have the like effects and incidents belonging to them, as Socage hath, 

are termed tenures in Socage, albeit oziginally ſervice of the plough was not reſerved : ag if 

0ziginally a Roſe, a Pair of gilt Spurs, a Rent, and ſuch like were reſerved, oz that the 

(Tenants in Condemnatos ultrices manus mittaut ut alio; ſuſpendio, alios membrorum detrunca- 

tione, & c puniant, theſe are ſaid to be tenures in Socage ab effectu, foz that there ſhall de like 

Gardein in Socage, like relief, and ſuch other effects and incidents as a tenure in Docage | 
Hath, and are ſo termed to diſtinguiſh the ſame from Knights Service. Nay the wozlt tenure — 3 N ſols. 
that J have read of, of this kind, is to hold lands to be Ultor ſceleratorum condemnatorum, ut nem. 
alios ſuſpendio, alios membrorum detruncatione vel aliis modis juxta quantitatem perpetrati ſceleris Ockam fo. 3 1. a. & b. 
puniat, (that is) to be a Yangman oz Executioner. It leemeth in ancient times ſuch officers N 
weie not Uoluntaries, noꝛ foz lucre to be hired, unleſs they were bound thereunto by Tenure. 

— — note that ſome Tenures in Socage are named a cauſa, and ſome and the greater part 

ay enectu. 3 


Car homage de ſoy ne fait ſervice de Chivaler. Wut it is a preſumption where 
homage is due, that the land is holden by Knights Service, ag hath been ſaid, 


SeF. 118. 


C ]Tem hoe poit ten de ſon ſr At a man may hold of his Lord 

per fealty km, ct tiel tenure by Fealty only, and ſuch tenure 
eſt tenure en ſocage. Car cheſcũ is tenure in ſocage: for every tenure 
tenure que neſt pas tenure in chi⸗ which is not tenure in ghivalry is a te- 


valry, eſt teuure en ſocage. nure in ſocage. 
Def this ſulficientiy hath deen ſaid befoze, 


Sect. 119. 


C E Til eſt dit que la Nd ic is ſaid that the © T Emps de use 
_*—cauſe pur que tiel reaſon why ſuch te- mory. Time 
teure eſt dit a ad le no⸗ nure is called, and hath the of memozy is when no 
ſme de teure k ſocage, name of tenure in ſocage, 08 = 
Y 2 p20 


Lib Il. 


Cap burg age 8eA.170. 


Mirror cap. a. Sect. 18. 
vid. E. z. avowry 224. 
3 E. a. accon. ſur leſt. 2 4. 
10 E. 3. 24. 

20 E. z. avowry 124. 
39 E. 3.17.39 Aſſ. p. 3. 
20 Aſſ. 1. 


Cap. confirmation. 
Scct. 39. 


4E3.161.8 E. 3.283. 


Cap. V. 

p200f to the contza⸗ 
ty, noz Hath any 
CTonuſance to the 
contrary, as ſhall be 
hereafter ſaid ia his 
pꝛoper place. And 
of necelſity this 
change hereafter 
ſpoken of mult be 
befoze time of me⸗ 
moꝛy, foz within 
time of memozy the 
ſervices of the 
Plough cannot be 
changed into money 
by — Joon of the 
Tenant, and the 
deſire of the Loꝛds, 


S. into an annual 


Kent , neither by 
Keleale oz Confir= 
mation oz other 
Conveyance ſo long 
as the Seignio:y 
remaineth, as ſhall 
be ſaid in his due 
place. 

¶¶ Devozent 
dener ove lour 


Hes. ThE 
Plough is named 
propter excellentiam 
but the Sicle, and 
the Heth, foz the 
reaping in Harveſt 
and ſuch like are 


aiſo included. Foz. 


as Carucata terræ, a 
plough land, may 
contain Youles , 
Mills, Paſture , 


Meadow, Wood, ac. 


as pertaining to 
the Plough, ſo un⸗ 
der the ſervice of 
the Plough all ſer⸗ 
vices of Tillage oz 
Husbandzy are in⸗ 
cluded. 

¶ Uncore tg 
noſme de So- 
cage demurt. 
Although the cauſe 
whereupon the name 
of Socage firſt 
grew be taken a= 
way, yet the name 


remains the ſame it 


hath been, and is 


uſed to diſtinguiſh this tenure from a tenure by Knights ſervice. Nominaſi neſcis petit cog- 


Of Socage. 
eſt ceo; Quia ſocagium 
idem eſt quod ſervitium 
ſocæ, & ſoca idem eſt 
quod caruca, s. un ſoke 
ou un carue. Et en anci⸗ 
ent temps devant le li⸗ 
mitation de temps de 
memozte grand part de 
les Tenants que tpen⸗ 


dꝛont d lour Seigniozs 


per Socage, Devotent ve⸗ 
ner ove lour ſokes , chel⸗ 
cun de les dits tenants 
per certein juurs per an 
pur arer c ſemer les de⸗ 
meſnes le Seignioz, c 
pur ceo que tielr overa⸗ 
ges, kueront fait pur le 
viuer & ſuſtenance de 
lour Seignioꝛs, ils fuc- 
ront quits envers lour 


Seigniozs, d touts ma- 


ners de lervices, ac. Et 
pur ceo que tieix ſervices 
fueront faits ove lour 
ſokes, ticl tenure fuit ap- 
pel tenure en ſocage. Et 
puis ap2es ttels ſervices 
ficront changes en de⸗ 
nyers, per conſent des 
Tenants & per deſire des 
Seigniozs, 8. en un an⸗ 
nual rent, cc. Mes un⸗ 
coe le noſme de Socagẽ 
demurt, q en divers lyeur 
les Tenants uncoꝛe font 
tiels ſervices ove lour 


ſokes a lour Setgnio!s , 


iſſint que touts maners 
d tenures F ne ſont pas 
tenures ꝑ ſervice de Chi⸗ 
valer, ſont appels tenures 
£ Socage. 


Sec. 119. 


is this; becauſe Socaginm 
idem eſt, quod ſervitium 
Soce, and Soca, idem eſt 
quod curuca, Cc. A Soke 


or a Plough. In ancient 
time before the limitati - 
on of time of memory, a 
great part of the tenants 
which held of their Lords 
by Socage, ought to 
come with their Ploughs, 
every of the ſaid Tenants 
for certain days in the 
year to plow and ſow 
the Demeſn of the Lord. 
And for that ſuch Works 
were done for the liveli- 
hood and ſuſtenance of 
their Lord, they were 
quit againſt their Lord 


of all manner of ſervices, 


a & c. 


And becauſe that 
ſuch ſervices were done 
with their Ploughs, this 
Tenure was called Te- 
nure in Socage. And af - 
terward theſe Services 
were changed into mo- 
ney by the conſent of the 
Tenants, and by the de- 
ſire of the Lords, v: S. in- 
to an annual rent, &c, 
But yet the name of So- 
cage remaineth, and in 
divers places the Tenants 
yet do ſuch ſervices with 
their Ploughs to their 
Lord, fo that all manner 
of Tenures which are not 
Tenures by Knights Ser- 
vice, are called Tenures 
in Socage. 


\ 
\ 


nitio 


Lib. II. 


Of Socage, 


nitio rerum · Et nomina fi perdas certè diſtinctio rerum perditur. Therefoze the names of things 
(as Littleton here teacheth) are foz avoiding of confuſſon diligently to be obſerved. 


C] Tem ſi dome tient d 

ſon Seignioꝛ per elcu⸗ 
age certaine, 8. t᷑ tiel foun 
quant leſcuage curge, & 
eſt aſſefle per Parliament 


a greinder ſumme ou 


meinder ſumme, que le te- 
nant paiera a ſon Seigni⸗ 
or fozſque demy mark? 
pur eſcuage, q ntent pluis 
ne meins, a quel graund 
ſumme, ou a quel petite 
ſumme q leſcuage curge 
ac.tiel tenute eſt tenure en 
Socage, et nemp ſervice 
de chivalrie. Mes lou le 
ſumme que le tenant paie⸗ 
ra pur leſcuage eſt non 
certain, S. lou il poit e⸗ 
ſtre q̃ ł ſumme q le tenant 
patera pur lefcuage a (oa 
Seigntoz poit eſtre a un 
foits le greinder & a au⸗ 
ter foits le meinder, ſo⸗ 
lonque cco que eſt aſleſte, 
ſtc. dõques tiel tenure eſt 
teaure per ler vice de Chi⸗ 
valer. 


cage, certa ſervitia do eber belong, ſo as the husbandman may the rather live in quiet. 
Secondly, Eſcuage is to be paid at every time when it is aſſeſſed, and here it is not to be 


Sec. 120. 


Lſo if a man holdeth 


of his Lord by eſcu- 
age certaine s. in this 
manner, when the eſcu- 
age runneth, and is aſſeſ- 
ſed by Parliament to a 
greater or leſſer Sum, 
that the Tenant ſhall pay 
to his Lord but half a 
Mark for Eſcuage , and 
no more nor leſs, to how 
great a Sum, or to how 
little the Eſcuage run- 
neth, &c. Such tenure is 
tenure in Socage, and 
not Knights Service; but 
where the Sum which 
the tenant ſhall pay for 
Eſcuage is uncertain, s. 
where it may be that the 
ſum that the tenant ſhall 
pay for Eſcuage to his 
Lord may be at one time 
more , and at another 
time leſs according as it is 
alleſled, &c. ſuch tenure 
is tenure by Knights Ser- 
vice. 


paid, but when it amounteth to fo:ty ſhillings. 


Tem ſi home teent 

la tet᷑ pur paier cer⸗ 
taine rent a ſon Seignioꝛ 
pur Caſtle⸗garde, tiel te⸗ 
nure eſt tenure £ ſocage: 


Se. 121. 


Lſo if a man holdeth 
his land to pay a cer- 
tain rent to his Lord for 
Caſtle-guard, this tenure 
is tenure in Socage, but 


¶ F cuage 
certetu, 
Is not in rei vericate 
ſervitium Scuti, which 
is to be done by the 
body of a man, but 
it is ſervitium Cru- 
menæ, of money , 
which is to be 
dawn out of the 
purſe, and that is 
in effect a Tenure 
in Docage, where= 
in it is to be abler= 
ved that the ſervice 
_ of payment of mo= 
ny is the mo:e baſe, 
and leſs p:offtable 
foz the Common= 
wealth in this caſe, 
and - hereof ſome= 
what hath been ſaid 
befozern the chapter 
of Eſcuage , Sc. 
98, 99. : 

If a man Hold by 
Homage , Fealty , 
and Eſcuage, g. by 
an Half penny, when 
eſcuage runs at foꝛ⸗ 
ty ſhillings, this is 
a tenure in ſocage, 
and no Ruights 
Service, fo: two 
cauſes. 
| Firff, It is So⸗ 
cage tenure, becauſe 
of the certainty, fo 
to the tenure in ſo⸗ 


in Parliament. 


caſe. 


<q Erein the 
N difference 
| ſtandeth 
thus. Ik a rent be vid ſect. 28, is 
paid kor Caſtte⸗ 
rd, it is clear a 
age tenure, as it 
ig 


a> 


15 E.2.tit.avowrie 21 6; 
31 E. 1. Aſſ. 44 1. 
26 Aſſ. 6 6. E. 2. 1 6. 


5 E.. 128. vid. Rot. Par. 
4 E. 3. nu. ĩ 9. Claverings 
caſe excellently reſalved 


Hill. 3 E.z.coram Rege 
Rot. 34. Agnes Frowids 


Seck. 122, 123, 


where the tenant ought by 
himſelf or by another to do 
Caſtle- gard, ſuch tenure 


Lib. II. Cap. V. Of Socage. 


vide Lib.4.fol.88.in Lat. ig agreed in Lutte - Meg lou Þ tenant doit ꝑ 
bee gard195.26 af Thee dn in. lliy tf, ou Pun auter faire 
Caſtle⸗garde, tiel tenure 


66. F. N. B. s 3. 2 56. Lib. 6. - 
o1.20. Gregories caſe, dit it aſumin grols 
one cee, am other thing be off tenure per ſervice de 


Vide le ſtatute de 4, & ? 
Ph-& Marie cap. 8. 


voluntarily paid oz 
given by the tenant, 


chivaler. 


is tenure by Knights Ser- 


vice. 


and voluntarily received by the Lozdin lieu of Caſtle⸗gard, yet the tenure by Knights ſervi 
remaineth, Vide ScQ, 88, Fg _ gard, vet th e by Knights ſervice 


Sect. 122. 
C ] Tis called Bent Ser= (Tem en touts ca- Lſo in all caſes 
Laage it ac I: lou k tenant ti⸗ 5 where the tenant 
| ſervice, as Fealty at n 
— * e — ent del Seignioz a holdeth of his Lord to 


Ko:2d may diſtrein foz it of f : 
—_ wb right. Ser mozeof keine rent, cel rent eſt tain reac, this rent is ca. 


pater a luy aſcun cer⸗ 


pay unto him any cer- 


_ — the Chapter ax appelle rent ſervice, led Rent Service. 
Sect 123. 
Tu tiels C ITem en tielr te⸗ Lſo in ſuch Terures 
tenures nures en locage ſi ł in Socage if the Je- 
en Jocage. It a t᷑ ad iſſue devie,ſon iſſue nant have iſſue and die, his 


man be ſeiſed of a 
Kent charge, Kent 
ſeck, common of pa⸗ 
fture,« ſuch like Jn= 
Heritances, which do 


not lie in tenure, a 


dyeth his heir with= 
in age of 14. years. 
In this caſe the 
heir may chuſe his 
Gardein, but if he 
be of ſuch tender 


(if the father hath 
made ns diſpoſition 
of the cuſtody of the 
child) it were moſf 
fit, that the next of 
kin to whom the 
inheritance cannot 
deſcend ſhould have 
the cuſtody of him. 
Ind whoſoever ta= 
keth the rent, ac. the 
Weir Qhall charge 
him in an account. 
But if he hold any 
Land in Socage, 
In that Caſe the 


eſteã deins lage 5 14. ds 
donques F pꝛochein amy 
del heire a q ł heritage ne 
poit diſct᷑dr avet᷑ la garb 
ö la tert @ del heir ieſq̃ al 


age del heir de 14. ans, e 


tiel Gardein eff appelle 
gardein en ſocage. Car ſi 
la terre deſcediſt al heire 
de pt le pier, donques la 
mere, ou auter pꝛocheine 
coſen de pt le mere avera 
la garde. Et ſi le terre diſ⸗ 
cendiſt ad heir de part la 
mere, donques le pier ou 
le pꝛochein amy de part 
del pier avera le garde de 
tielr ters ou tenemfts, 
Et quant k heire vient al 
age de 14. ans compleat, 
il poit enter & ouſtre le 
Gardein en Socage, 6 


iſſue being within the age 
of t 4, years, then the hext 
Friend of that Heir to 
whom the inheritance can- 
not deſcend ſhall have the 
Wardſhip of the Land and 
of the Heir until the 
Age of 14 years, and ſuch 
Gardeine is called Gar- 
deine in Socage, For if 
the land deſcend to the 
heir of the part of the Fa- 
ther, then the Mother, or 
other nex Couſin of the 
part of the Mother, ſhall 
have the Wardſhip, And if 
land deſcend to the heir of 
the part of the Mother, 
then the Father or next 
Friend of the part of the 
Father ſhall have the ward. 
ſhip of ſuch Lands or Te- 
nements, Oc⸗ 


UMI 


Lib. II. 


occupier lla terre luy 
meſth ſil voit. Et tiel 
Gardeine en ſocage 
ne pꝛendza aſcuns 
iſſues ou pꝛofits de 
fielx terres ou tene⸗ 
ments a ſon uſe de- 
meſne , mes tant- 
ſolement al uſe c pꝛo⸗ 
fit del heire, a del ceo 
il rendꝛa accompt al 
heire quant pleaſt al 
heire ap2es ceo que 
F heire accompliſh 
lage de xiiit. ans. 
Mes tiel Gardein 
{ſur ſon accompt ave- 
ra allowãce de touts 
ſes reaſonable coſts 
eterpences en touts 
choſes, ac. Et ſi tiel 
gardein maria kheire 
deins xiiii. ans, il 
accomptera al heire. 
ou a ſes executoꝛs de 
value del martage, 
coment que il ne pꝛiſt 
riens pur le value del 
maͤriage, pur ceo que 
il lerrà rette ſa folly 
demeſne, que il luy 
poiloit marter ſans 
'pzender la value del 
mariage, ſinon que il 
luy maria a tiel ma⸗ 
riage que eſt tant en 
value come le mari⸗ 
age del heire, Fc. 


Of Socage. 


And when the heir com- 
eth to the age of 14. years 
compleat, he may enter 
and ouſt the Gardein in 
ſocage, and occupy the 
land himfelf if he will. 
And ſuch Gardian in ſo- 


cage ſhall not take any if> - 


ſues or profits of ſueh 
lands or tenements to his 
own uſe, but only to the 
uſe and profit of the heir, 
and of this he ſhall ren» 
der an account to the 
heir when it pleaſeth 
the heir after he accom- 
pliſheth the age of 14, 
years. But ſuch gardian 
upon his account ſhall 
have allowance of all his 
reaſonable coſts and ex- 
pences in all things, &c. 
And if ſuch gardian mar- 
ry the heir within age of 
14. years he ſhall account 
to the heir or his exe cu- 
tors of the value of the 
mar iage, although that he 
took nothing for the va- 
lue of the mariage, for it 
ſhall be accounted his 
own folly, that he would 
marry him without tak. 
ing the value of the mari. 
age, unleſs that he marri- 
eth him to ſuch a mariage 
that 1s as much worth in 
value as the mariage of 
the heir. 


cheine Amy del heire 


88 


Seck. 12 3. 


Gardian in take 
into his — — 


rent charges, ac. as the land 
holden in ſocage, becauſe he 


hath thecuffody of the heir. 
K le tenant 4d 


(a) 1 R. Account, 13 3; 


iſſue female 


been ſpoken in the next pze= 
ceding chapter. 
JT Donques le pro- Glawillib.q.cap.re: 
Britton 163. 
; Fleta lib.1.cap.g. 
4 que le enheritance Stat. de Hibernia, cit 
ne poit diſcender, 
The next friend of the heir, 
ac. Mere Amy oz friendis ta= 
ken foz the next of blood, ſo 
the effect of it is, that the 
next of his blood to whom the 
inheritance cannot deſcend, 
whereby © affinity without 


blood is excluded. 


IJ Le procheine. che 


next. 

(b) If there be the bꝛe⸗ (b) vid. 30 Aff 
thꝛen, and the youngeſt hold⸗ N 4 
eth land in ſocage, and hath 
iſſue and dieth his ilſue with= 
in age of 14-pears both the 
Uncles are in equal degree, 
and pet the eldeft ſhall be 
Gardian, becauſe in equal 
e e 

m. (c) And yet it lands hol⸗ 
den in ſocage be given to a „ 
man ⁊ to the heirs of his bo⸗ 
dee he dieth his heirs with= 
in age, the next couſtn of the 
part of the father albeit he be 
woꝛthier {hall not be pzefer= 
red befoze the next couſin of 
the part of the mother, but 
ſuch of them as fir ſeiſeth 
the heir ſhalt have his cufto= 
dy: But if lands be given 
in Frankmarriage, and the 47 H. 3. Gard. i 


Donees habe Iſſue and die their Iſſuẽ within age of 14. years, the next of. kin of the part 
of the Mother, ſhall have the cuftody of the body, and not the next of kin of the part of the 
Father albeit he firſt ſeiſed it, becauſe the Mother was the cauſe of the Git. It a man be 


ſeiſed of Lands Holden in Socage of the part of his 
Socage of the part of his Mother, and dieth, his Iſſue being within the age of 14. as 
n 


ather, and of other Lands holden in 


Lib IL 


d) F. N. B. 139. b. Regiſt. 
(e) 7 E. 3. 46. 
16E. 3. ac. 3 2. 


Cap. V. Of Socage. Seck. 23. 


In this caſe ſuch of the next kin of either ſide as firſt happeth the body of the heir ſhalt have 
him, but the next of blood of the part of the father (hall enter into the lands of the part of the 
mother, and the next of kin of the part of the mother, {hall enter into the lands of the part of 

(d) It A. be Gardian in Socage, of the body and lands of B. within the age of fourteen 
years,A. ſhall be Gardian in Socage per cauſe de gard. But an Jnfant within age, that /e) ig 


21E.3.8.31E.3. Enfant 9. not in the cuſtodp of another, cannot be Gardian in Mocage, becauſe no wꝛit of account lpeth 


17E. z. Account 121. 
26E. 3. 6 3. 10H. 6. 14 
F. N. B. 1 18. 

(f) Bract. lib. 2. fol. 8 5. 
ch) Flet. l. 1. c. 1 o. 


(i) Lib. Rub. cap. Jo. 
(k) Glanv. l. 7. ca. 11. 
(1) Pl. com. Carrels caſe, 


em) Lit. I. 1. f. 2. 3. 


en) Brac. li. 2. fo. 8 7. 
Bri. f. 1 6 3. b. Fle. l. 1. c. 10. 
21 E. 1. Stat. 1. Forteſc. 

c. 40. 


(o) Forteſc. ub. ſup. Sta · 


againſt an Infant. And herewith agreeth Bract. ) and yieldeth this reaſon, Alium regere 
non poteſt, qui ſeipſum regere non novit. Ind Fleta ſaith (h) Chat minor minorem cuſtodire nog 
dedet, alios evim præſutitur male regere qui ſeipſum regere neſcit. And by like reaſon an Ideot, 
a man non compos mentis, a Lunatick, a man cæcus & mutus, oꝛ ſurdus & mutus, oz a Leper re⸗ 
moved by a wit de Leproſo amovendo, cannot be gardian in ſocage but in the caſe of Gard 


per cauſe de Gard, there lpeth an Frtion of Account againſt A. in the caſe aboveſaid, 


q A que le beritage pe poet de ſcender. (i) Nullus hzredipetz ſuo propinquo vel ex- 


traneo periculoſa ſane cuſtodia committatur. Ncte (k) this wozd (Poet) may 62 can. (1) Ind 


therefoze this doth not only exclude an immediate deſcent, but all poſſibility of deſcent, Js 
if a man hath iſſue two ſons by ſeveral Venters, and having lands holden in Socage of the 
nature of Burg Engliſh, dyeth, the younger bzother within age of fourteen years, ſm) the elder 
bꝛother of the half blood ſhall not have the cuſtody of the land, becauſe by poſſibility the elder 
may inherit the land, for if the youngeſt dye without iſſue, and the land deſcend to an Uncle, the 
elder bꝛother of the half blood map be heir unto him: and herewith do agree our ancient Juz 
thozs : (v) Hæres ſockmanni ſub cuſtodia capiralium Dominoruin non erit, ſed ſub cuſtodia conſan- 
guineorum ſuorum propinquorum, hoc eft, eorum qui conjunRi ſunt jure ſanguinls, & non jure ſuc- 
ceſſionis, ex parte quorum non deſcendit hæreditas, & regulariter verum eſt quod nunquam remane- 
bit ali quis in cuſtodia alicu jus, de quo haberi poſſit ſuſpitio, quod velir jus clamare in ipſa hæreditate, 
t unde ft plures fint fillæ & hæredes & tenere debeant in Socaglo, nulla debet eſſe in cuſtodia alte- 
tius. (o) And this is contrary to the Civil Law; foz, Leges Civiles impuberum tutelas proximis 


tut. de Homagio capien* qe eorum ſanguine commirrunc, five agnati fuerint, ſive cognati, unicuique, videlicet, ſecundum gra. 


do, temps E · L. 


fa) BE. 3.43. WE. 4.3: 


(b) Lib. 2. fol. 5 7. Rat- 
cliffs caſe. tn * 
(c) 32.3. gard. 2 t: 

R. 2. gard. 166. 


dum & ordinem qui in hæreuitate pupillĩ ſucceſſurus eſt. But this the Law of England ſaith, Eſt 
quaſi agnum lupo committere ad devorandum. 


¶ Donques le mere. Note, albeit Land cannot deſcend to the mother from her ſon, 
(as hath been ſaid) becauſe inheritance cannot aſcend, vet here it appeareth by Littleton, That 
the is next of blood, foz that none (as hath been ſaid) can be Gardian in Socage, but the next 
of blood, and the like is to be ſaid of the Father, as hereafter next appeareth. 


q Donques le Pier. Be this it appeareth, That the Father in caſe of a renure in 
Socage ſhall be Gardian in Socage, and ſhall not have the cuſtody of his eldeſt ſon in te⸗ 
ſpect of his paternal natural cuftody, (as he ſhall have in caſe of a tenure by Knights ſervice, 

as befoze appeareth) but as Gardian in Socage: and the reaſon of the diverſity is, fo: that in 
the caſe of atenure in Socage, the Father muſt by Law be accountable: to the Son both foz 
his mariage,and alſo fo: the pzofits of his Lands, which he ſhould not be if he had the cuftody 
of his eldeft ſon in this caſe ag his Father, in reſpect of nature, and the act of Þaw never 
- doth any man wꝛong. ; 
But no Lo2d oz other perſon in reſpect of any tenure by Knights ſervice oz otherwiſe ſhall 
Have the cuftody of any child that is heir apparent to his father, but the Father only du⸗ 
ting his lite, as hath been ſaid befoze. 
It is to be obſerved, that in the laws of England, there are thꝛee manner of Gardianſhips, 
viz. by the Common law, by ſtatute law, and by cuftome. By the common law there are four 
manner of Gardians, viz. Gardian in chivalry (whom Littleton hath deſcribed befoze Sc&. 103. 
eic) Gardian by nature, as the Father of the eldeſt ſon, of whom Littleton Hath ſpoken dect. 
114. Gardian in ſocage treated of by Littleton in this Section, and Gardian per cauſe denur- 
ture, all frequent in (a) our books, By ſtatute, viz. the ſtatute in 4,% 5 Phil. & Mariz of women 
childꝛen, and that is in two manners, either of the father oz mother without aſſignation, oz of 
* any other to whom the father ſhall appoint the cuſtody, either by his laſt will,oz by any i ct in 
his life time, whereof ybu ſhall read at large (b) in Ratcliffs caſe in my Report. 
| . ? — by cuſtom, ag of Oꝛphans by the cuſtom of the city of London, and of other cities 
and boꝛoughs. r 


Tant ſolement al uſe & profit del heir. ànd therefoze Gardian in Socage ſhall 
not fozfeit his intereft by outlawzy oz attainder of Felony 0z Treaſon becauſe he hath nothing 
to his own uſe, but to the ule of the heir. Rilo 


Lib. II. Of Socage. Sec. 123. 89 


Alſo if the mother be Gar dian in ſocage, and taketh husband, and dieth, the husband ſhall Pl. Com. 
not have this cuſtody by ſurvivoz, becauſe the wife had it en auter droit, in the tight of the heir. 
3 Sar dian in ſocage ſhall not (d )pꝛeſent to a benellce in the right of the heir, becauſe he can⸗ (d)s E. a. præſentment 19; 
not be accotintable therefoze, foz that he can make no denefit thereof, foz the law doth abhoz 7 B54 9. 27 E. 3. 89. 
ſtmony oꝛ any coꝛrupt contract foꝛ benefices, and therefoze in that caſe the heir ſhall pꝛeſent he — . 
himſelf, and Britton ſpeaking of theſe Gardians, ſaid well, Les queux gatdeins ſont pluis Ser- Britton 1 —— 540. 
jants que gardeins (that is) which Gardians are rather ſervants than Gatdians, Fleta lib. x.cap. 10: 


Il rendra account, &. apres que theire ad accompliſbe lage de 14 ans. 


This point hath been much controverted in our bokg, and the cauſes of the doubts have 
been, firſt upon the woꝛds of the ſtatute of (c) Marlebridge cap.17. 2. Upon the oziginal wit af (0) It ĩs called the ſtatute 
Account againſt the Gardian in ſocage. The wozds of the ſtatute be Cum ad legitimam ætatem 4 — becauſe 
pervenerit ſibi reſpondeat, &c. and legitima ætas, (f) lawful age, is xxi years. Alſo the wait of - —— 52 K. 
Account reciteth the ſaid ſtatute, Quare cum de communi conſilio regni noltri prov iſum fit quod (f) 16 E. = 8 _ 
cuſtodes terrarum, & tenementorum quæ tenentur in Socagio hæredibus terrarum & tenementorum 18 E.3.55,77. 29 3 
inorum cum ad plenam ætatem pervenerint reddant rationabilem compotum. (g) Whereupon it is Vide 32 E. 3. Gard. 1. 
gathered that no action of Account did lie ag ainſt the Guardian in ſocage at the Common law, F. N. . 118. 6 E.. 38. 
until the heir be of his lawful age of 21 years. But as to the firſt (legitima ætas) as the ſta⸗ (g) 16 E.2-Account 120, 
tute (h)ſpeaketh, oz plena tas (as the wait doth render it) are to beunderfi@d ſecundum ſubje- 0 1 
Ram materiam, that is of the heir of ſocage land, whole lawful and full age, as to the cuſtody 14 E. 3 ibid. . 

02 Gardianſhip is 14. And as to the recital of the ſtatute, (i) it is evident that an action of xeylvey 111 
Account did lie againſt Gardian in ſocage at the Common law. And that the ſtatute wag (i) is Ka. Avo ry 210. 
made in affirmance oz declaration of the Common law, fot the ſtatute ſpeaketh only De cuſto 

dia parentum, that is of a Gardian in right, but yet an action of Account lieth againſt him that 

occupieth the land as Gardian, albeit he be not of the blod (as hereafter ſhall be ſaid,) Ind 

upon conſideration had of the ſaid ſtatute and of all the books, it was adjudged in the Court 

of Common Pleas, Paſch: 16 Eliz. Rot. 436. accoꝛding to the Opinion of Littleton, that the Paſch. 16 Eliz. Rot. 436. 
heir after the age of 14 years ſhall have an action of ⁊ccount againſt the Gardian in ſocage, Communi banco. 
when he will at his pleaſure, and ſo is an ancient queſtion well reſolved. 

Britton was of opinion that the ſtatute of Marlebridge which gave the Capias in Account, x- Mirror ca.2. Sect. 12. 
tendeth to Hardian in ſocage,foz he wzote befoze the ſtatute of W.2.c. 11. But later books have Pritton fol. 163. b. 
over⸗ ruled this point, that no Capias lieth againſt Gardian in ſocage, fox the ſtatute extendeth = lib.2.cap.64. 
to bayliffs only. Neither doth the ſtatute ot W. 2. extend to Gardian in ſacage, faz that ſpeak⸗ _ e ow. 
eth only De ſervientibus, balivis, camerariis, & receptoribus, Ween mY ca. 23. 


¶ Mes tiel gardein ſur ſon account a dera allowance de touts ſes reaſonable The ſtarute of Marlbr. 
intended by Littl. is 


cofts & expences en touts choſes. And t his is due to all Fccountants by the Common cap. 17. 
— * and ſo it is declared by the ſaid ſtatute of Marlebridge, Salvis ipſis cuſtodibus rationalibus 
Mmulis luis. 


q Mowance. what other allowances ſhall the Gardian have ? Ik the Gardian re= 41 E. 3.3. 22 Aff ar. 
ceive the Rents and Pꝛolits of the lands, and be robbed of the ſame, whether ſhall he be diſ⸗ 22 E.; Account 111. 
charged therrok upon his Account? and it ſeemeth, that if he be robbed without his default oz 3 8 
negligence, he ſhall be diſcharged thereof, As if a Bapliff of a Mannoz oz a Receiver, oz a ,,;;;.. .+ "pg 
Factoz of a Werchant,oz the like Accountant be robbed, he ſhall be diſcharged thereof upon Dock. &c Stud. c 38.55, 
his account, and ſeeing the Gardian ſhall be charged as bapliff after the heirs age of 14. and 130. | 
de diſcharged upon his account, if he be robbed, Pari ratione, if he be robbed befoze the age of 
14. Eut otherwiſe it ig of a Charter, foꝛ he hath his heir, and thereby implicitly undertaketh 
the ſafe delivery of the G@ds delivered to him, and therefoze he ſhall anſwer the value k Jy 
_ l if he be robbed of them, Note the diverſity, and ſo it was reſolved * in the Rings — Deck 

nch. | 

So it is if Gods be delivered to a man to be ſafely kept, and after thoſe Hads are ſtollen 
from him, this ſhall not excuſe him, becauſe by the acceptance he undertook to keep them ſafely, 
and the.efoze he muſt keep them at his peril, | 
So it is if Goods be delivered to one to be kept, foz to be kept, and to be ſafely kept, is all ., Aſfp.2 ;. 
one in law: But if the Goods be delivered to him to be kept, as he would keep his own, there 
if they be ſtollen from him without his default oz negligence, he ſhall be diſcharged. So it 
Goods be delivered to one as a gage oz pledge, e they be ſtollen, he thall be diſcharged, becauſe 
he hath a pzoperty in them, and therefoze he ought to keep them no otherwiſe than his own 
but if he that gaged them tendꝛed the money befoze the ſtealing, and the other refuſed to deliver 
them, then foz the default in him he ſhall be charged. : 
If A. leave a Cheſt locked with B. to be kept, and _—_— away the Rey with him, and — 8 E. z. tit. Detinue 5 5, 
| quaintet 


Lib II. 


* Paſch. 43 Eliz. inter 
Southcote & Benner 
in detinue. 


7 E. 3. 62. 

19 E. 3. Account 5 6. 
38 E. 37. 

31 E. . tit. Account 57 
3 E. 3. 1e. 

46 E. 3. Account 40. 

2 R. z, bid. 45. 

6 R. z. Account 47. 


Hill.; E. 2 Coram Rege, 
Rot. 34. Agnes Frowicks 
caſe. F. N. B. 13 9. I. & 140. 
26 B. 3.65. 1 E. 3, 19, 20. 


Cap. 5. Of Socage. Seät. 124. 


quainteth not B. what is in the Cheſt, and the Cheſt together with the goods of B. are ſtollen 
away, B. ſhall not be charged therewith, becauſe A. did not truſt B. with them as this caſe is. 
And that which hath been ſaid bekoze of Realing, is to be underſtood alſo of other likt acci⸗ 
dents, as ſhipwꝛeck by Dea, fire by lightning, and other like inevitable accidents. Ind all 
theſe cafes were reſolved, and adjudged in the Rings Lench. * Ind by thele diverſities are 
all the books concerning this point reconciled, 

Note Reader, it is neceſſary foz any that receiveth gods to be kept, to receive them in this 
ſpecial manner, viz. to be kept as his own, oz to keep them at the peril of the owner. But now 
ig Littleton to be further heard, | | 


¶ Et ſi tiel gardein mariale heire deins 14 ans,&r, For if he marrp the heir after 14 
he is out of his cuftody, and no account ſhall be made therefoze. 


af 1! accountera a luy. He ſhall account foꝛ the marriage of the heir, viz. foz ſo much ag 
any man bona fide had offered foz the marriage, oz would give in marriage unto him. 

¶ Ou a ſes Executors. Note, that an infant of the age of 14 may make his Will (ag 
ſome hereupon have collected) but the meaning of Littleton is, that if after his marriage he 
accompliſh his age of 18 years,at what time he may make his Teſtament, and conſtitute exe⸗ 
cut oꝛs foꝛ his gods and chatteis, and the woꝛds are ſo to be underſtood, as may ſtand with 
Law and reaſon, Note, Executozs could not have an action of Account at the Common law, 
in reſpect of the p2ivity of the account, but the ſtatute of W.2.cap.23. hath given the action of 
Account to executoꝛs, the ſtatute uf 25 E.3.c,s. to Executo:s of Executoꝛs, aud the ſtatuie of 
31 E.3.c.11.to Jdminiſtrato:s. 

Que il voile luy marier ſans prender le value. So as the Gardian ſhall not ac⸗ 
— only foz that which he ſhall receive in this cafe, but foz that allo which he might re⸗ 
ceibe. 

J Si non que il luy marier atiel mariage que eſt tant en value, &c. Chis nerdeth 
no explanation. 

It the heir in Socage be ravi ſhed out of the cuſtody of the Gardian, and the raviſher mar= 
tieth the heir, the Gardian ſhall have a wat of raviſhment of ward, and recover the value 
of the mazriage, ac. and ſhali account to the heir foz the ſame. | 

Ind the Gardian in Socage is bounded by Law, that the heir be well bzought up,and that 
his evidences be ſafely kept. 
The Gꝛandmother of the ſon and heir of John Bernevil, who held the Mannoꝛ of Todngton 


Trin. 1 H. 5. Coram Rege in the County of Midd.in Socage, recovered the heir in a raviſhment of ward againſt Simon 


Rot.1.Midd. 


19 E.2. Avawry 221. 
39 E.3.16. 

41 E.3. Account 35. 

49 E. 3. 1 0.18 E.3.77. 
28 Aſſ. p. 1 1. Pl. Com. 5 42. 
6 E. 3. 38. F. N. B. 118. 


Che vin, which had married the ſtepmother of the he ir, and by the rule of the Court the plain⸗ 
tiff Pro nutritura hæredis, & pro cuſtodia evidentiarum, invenit plegios. 


* 


Se. 124. 


Pr / wn CTOT i aſcun auter Nd if any other 
auter home home que neſt pꝛo⸗ man, who is not the 


que neſt pas pro- cheine amy, occupie les next friend, occupies the 
3 ne an, terres ou tenements del Lands or Tenements of 


treth into the lands Heire come gardeine en the heir as Gardian in 
of the Ankant with- Socage, il ſerra com⸗ Socage, he ſhall be com- 


2 — of pelk de render accompt pelled to yield an ac- 
the ſame, the intant al heire, aurf bien ſi⸗ count to the heir as well 


— 4212 keg come il fuifſoit pꝛochein as if he had been next 
And this doth well amp: car fl neſt pas friend, for it is no plea 
4 plie pur luy en bztefe for him in the Writ of 
Gardian in age, Daccompt adire, que il Account to ſay that he 1s 


foz the words be neſt p2ocheine amie, dc. not the next friend, &c. 
raconaviiem comps. mes il teſpondza le quel but he fhall 2 


tum ſuum de exitibus 


Lib. II. 


il ad occupie les terres 
ou tenements come 
gardeine en ſocage ou 
nemy. Sed quært, ſi a- 
pꝛes ceo que le heire ad 
accompliſh lage de 14 
ans, & Gar deine en lo⸗ 
cage continualm̃t oc⸗ 
cupia la terre tanque 
theire veint a plein age 
321 ans, (i le heire a 
ſon plein age avera a⸗ 
tion Daccompt en⸗ 
vers le gardeine de 
temps que il occupia 
apes les dits 14 ans, 
come envers Gardein 
en Socage, ou envers 
luy come ſon baylike, 


C ITem ſi gardeine 

en Chivalry face 
ſes erecuto28 dt de⸗ 
vp, le heire eſteant 
deins age, dc. les ex⸗ 
ecuto2s averont 1s 
garde durant le non- 
age, ac. Mes ſi Gar- 
dein en Socage face 
ſes Executoꝛs, & de⸗ 
vy, le heire eſteant 
deins lage de 14 ans, 
ſes executoꝛs nave- 
ront pas le garde , 
mes un auter pzo⸗ 
cheine amp, d que 


le heritage ne poyt 
my dilcend, avera la 
garde, ac. Et la cauſe 
de diverſitie eſt, pur 
ceo que Gardeine en 


Of Socage. 


whether he hath occu- 
pied the lands or tene- 
ments as Gardian en So- 
cage or no. But quære, it 
after the heir hath ac- 
compliſhed the age of 
14 years, and the Gar- 
dien in Socage. continu- 
ally occupieth the land 
until the heir comes to 
full age, 8. of 21 years, 
if the heir at his full 
age ſhall have an action 
of Account againſt the 
gardian, from the time 
that he occupied after 
the ſaid 14 years, as 
Gardian in Socage, or 
againſt him as his Bay- 
liff. 


Sect. 125. 


Lſo if Gardian in 
Chivalry makes 

his Executors and die, 
the heir being with- 
in age, &c. the Execu- 
tors ſhall have the 
Wardſhip during the 
nonage, &c. but if the 
Guardian in Socage 
make bis Executors 
and die, the heir being 
within the age of 14. 
years, his Execusors 
ſhall not have the 
wardſhip, but another 
the next friend, to 
whom the Inheritance 
cannot defcend , ſhall 
have the Wardſhip, 
Sc. And the reaſon of 
this diverſitv is be- 

2 2 


Sect. 125. 


provenientibus de terris & te- 
nementis ſuis in N. quz tenen- 
tur in ſocagio & quorum cus 
ſtodiam idem B. habuit dum 
przd. A. infra ætatem fuir ur 
dicitur. And true it is that 
in judgment of Law he had 
the cuftody of the lands: 
and he is called Tutor alienus, 


yo 


13 E.3.Account 77. 


22 E. 3.11. 


and the tight Gardian in 41 E. 3. Account 35. 
Socage Tutor proprius, and 10 H. 5.7. 4 H. 7. . b. 
it is no plea foz him to deny 7 H. 7.9. a. 


that he is procheine amy, but 
he muſt anſwer to the taking 
of the p:ofitg', as Littleton 
here ſaith. 


T Jed quere, Oc, 683.38. 


This Quare came not out of 32 E. 3. Account 69, 


Littletons quiver, foz it is e⸗ 
vident that after the age of 
14 years he ſhall be charged 
as Bayliff at any time when 
the heir will, either befoze his 
age of 21 pears oz after, 


"A 


7 E. 4. F. N. B. 1 8 


Sn proper uſe, 7 Ra bre. 624 
I Tenant holdeth 1 E. 2.14. 2 H.. 19. 


land ot a biſhop by Knights ** Eliz. Dier 277. 


ſervice, which Setgnio: y the 
i chop hath in the right of 
— pany: A — 

iet ir within age, the 
Biſhop either befoze — 
ſeiſute dieth, neither the Ring 
noꝛ the ſucceſſoꝛ of the Biſhop 
(hall have the wardſhip, but 


His Executozs.Foz albeit the 
Biſhop hath the Signiozy en 


auter droit, yet the wardſhip 
being but a chattel he hathin 
his own right, and a chattel 
cannot go in the ſucceſſion of 
a ſole Cozpozation, unleſs it 
be in the cafe of the King. 


7 H.4-41-44E-3.42. 


And pet if a Biſhop have 2 B. 3.2 6. 44 E. 2. 
an Advowſon, and the Church F. N. B.; 3. 


become Void, and the Bi⸗ See wore of this in the 


op die, neither the ſucceſſoꝛ Chapter of Warranty, 
noz the Executoꝛs ſhall pꝛe⸗ 740. 


ſent, but the Ring, becauſe 
it is but a Choſe in action. 
And ſo it is in caſe where 
the King hath wardſhip. — 

tha 


Lib. II. 


31 E. 3. acedount 57. 
19 E. 3. ibid. 1 56. 


43 B. 3. 2. 


2 H. 4. 1 3. F. N. B. 117. 
19 H. 6.5. 4 E. 4. 25. 
43 E. 3.21. Lib. 2 L. ſo. 59 · 


Rot. Parl. 8 o E. 3. nu. 


23. 


(a) Pl. Com. 32 1. 
Keyleway 131. Lib. 11. 


fol. 8 9. 


vide Sect. 178. 

Stanf. prær. 32. 

(b) Forteſcue fol. 45. 
Rot. Parl. 1 H. 4. nu. 18 8. 


Pl. Com. 23 6. 


Stanf. pl. cor. 1 62. b. 
Stanf. prær. 1. a. b. & 10. b. 
»Stanf. prær. 5. 1 o. 


(e) Weſt. 1. cap. g o. 
(d) Britton fol. 27. 
fe Regiſt. fol. 6 ĩ, &c. 


43 E.. barre 294. 


5 E. 4.36. 


Brac. lib. 2. fol. 3 5. 
Glanvil. lib. 9. cap. 4. 


Cap 5 * 

that is a pzerogative that be⸗ 
longeth to the Ring to pzovipe 
fo: the Church bring void, fox 
where the tenure by Knights 
ſervice is of a common per⸗ 
ſon, the Executozs of the te⸗ 
nant ſhall pꝛeſent where the 
avoidance fell in the. life of 
the Tenant, 


¶ Le heire eſt ſauns 


remedie, &c. F0: albeit 
in an action of Account a= 
gainſt a Gardian in ſocage, 
tc. the Defendant cannot 
wage his Law, yet in re⸗ 
ſpect of the pꝛivity of the mat · 
ters of account, and the diſ⸗ 
charge reſting in the know⸗ 
ledge of the parties there⸗ 
unto, an action ot Account 
neither lieth againſt the exe⸗ 
cutoꝛs of the accountant, noꝛ 
at the Common A aw foz the 
Grecutozs of him to wham 


the account is to be made as is afoꝛeſa 


Of Socage. 


Chivalrie ad le garde 
a (ſon pꝛoper uſe, & 
Gardein en Socage 
nad le garde a ſon 
uſe, mes al uſe del 
heire, Et en caslou 
le Gardien en Soc⸗ 
age devy devant a(- 
con accompt faire per 
lup al heire, de ceo le 
heire eſt ſans reme⸗ 
die, pur ceo que nul 
bꝛiefe Daccount giſt 
envers les Execu⸗ 
to2s fi non pur le Roy 
ſolement. 


Sed. 126. 


cauſe the Gard ian in 
Chivalrie hath the 
wardſhip to his own 
uſe, and the Gardianin 
Socage ha h not the 
wardſhip to his own 
uſe, but to the uſe of 
the Heir. And in this 
caſe where the Gardian 
in Socage dieth before 
any account made by 
him to the heir, of this 
the heir is without re. 
medy, for that no writ 
of Account lieth againſt 
the Executors, but for 
the King only, 


id, but that is holpen by ſtatute, * It hath been attem⸗ 


pted in Parliament to give anaction of Account agninſt the Executoꝛs of a Gardian in ſoc⸗ 


age, but never could be effected, 


K non pur le Roy ſolement. (a) Che reaſon of this is, becauſe the Kings 
Treaſure is the ſinews of war, and the honour and ſafety of the King in time of peace,firms- 
mentum belli, & ornamentam pacis,and therefoze the death of the party ſhall not bar the King of 
his treaſure due unto him upon the account, becauſe it is intended that the King was buſted 
about the publick foz the god of the Commonwealth. and had not leiſure to call his accountant 
to make his account, nullum tempus oceurrit Regi. Little ton ſpeaketh of the KingsPzerogative 
but twice in all his books, viz. her, and Sect. 178. and in both places, as part · ot the Laws of 
Eugland. Prærdgativa is (b) perived of præ, i. ante, and rogare, that is, to ask oz demand be tore- 
hand, whereof cometh prærogativa, and is denominated of the molt excellent part, becauſe th:ugh 
an I hath paſſed both the Houles of Lozds and Commons in Parliament, yet befoze it ve a 
law, the Royal aſſent muſt be asked, oꝛ demanded and obtained, and this is the pꝛoper lenſe of 
the wozd. But legally * it extends ta all Powers, Pꝛeheminences, and Pꝛiviledges, which 
the law giveth to the Crown, whereof Lictleton here ſpeaketh of one. Bratton lib. i in one place 
calleth it Libertatem, in another Privilegium Regis. (c)Britron(d)(following W.1.)Droit le Roy. 
(e) Regiſt. jus Regium,and jus Regium Corona, &c, 


q 22 rent. 
A2 Tenant holdeth 

his 1 oꝛd certain lands in 
ocage to pay yearly a pair 

of gilt Spurs, oz five ſhil- 
lings in money, at the feaſt of 
Eaſter. In this caſe the 
tent is uncertain, and thy 
tenant may pay which ot them 
he will at the ſaid feaſt, and 
likewiſe the tenangmay pap. 
which of them he will foz 
relief, but if he pay it not 
when he ought, then mae the 


Sed. 126. 


CI Tem le Seignioz 
de que la terre eſt 


tenus en Socage a- 


pes le moꝛt ſon te⸗ 
nant, avera reliefe en 
tiel foume, Si le te- 
nant tient per fealtie, 
> certain rent, a paier 
annualment, dc. ſi les 
termes de payment 


Lſo the Lord of 
whom the Land 

is holden in Socage, 
after the deceaſe of 
his Tenant ſhal] have 
relief in this manner; 
If the Tenant holdeth 
by fealty, and certain 
Rent to pay yearly, 
G. if the es 2 
ſont 


Lib II. 


fant a payer per deux 
termes del an, ou per 
quater termes del an. 
le Seignioz avera 
del heire ſon tenant 
tant come le rent a- 
mount que il papa per 
an. Sicome le te⸗ 
nant tient de ſon Se⸗ 
ignioz per fealtie, 
x g. de rent, payable a 
certaine termes del 
an, dongues lheire 
pape al Seignioz 
x g. pur relicte, ouſter 
ies x $, que il payera 
pur le rent. 


En meſme le manner eit, ſi 
home ſoit ſeiſie de certeine terre 
que eſt tenus en Socage, & fait 
fcoffement en fee a ſon uſe q mo- 
ruſt ſeiſie del uſe (ſon heire del 
age de 14 ans, ou pluis) & nul 
volunt per luy declare, le "ay * 
nio2 avera reliefe del heire, ſi⸗ 
come avant eſt dit. Et ceſt per le 
ſtatute de An. 19 Hen, 7. cap. 15. 


Of Socage. 
payment to pay be at 
two terms of the year, 
or at 4 terms in the 
year, the Lord ſhall 
have of the heir his 
Tenant, as much as the 
Rent amounts unto, 
which he paieth year- 
ly : as if the Tenant 
holds of his Lord by 
fealty, and ten ſhillings 
Rent payable at cer- 
tain terms of the year, 
then the heir ſhall pay 
to the Lord ten ſhil- 
lings for relief, beſide 
the ten ſhillings which 
he paieth for the 
Rent. 


be ſeiſed of 


Seck. 1 27. 


Aoꝛd difrain foz which of 
them he will. But if the te⸗ 


nure be ts attend on his lozd 


at the Feaft of Chiiftmaſs, 
oz to pay ten ſhillings, there 
the relief muff be ten ſhil- 
lings, becauſe the other can= 
not be doubled, & ſic de fimi- 
libus. 

q A paier annuel ment. 
It the tenant holdeth of his 
302d by fealty, and to pay e= 
very two oz thzee prars ten 
Gillings, albeit this be no 
annual Bent, yet he ſhall pay 
ten ſhillings foz relief, & ſie 
de fimilibus. 

But it is to be noted, that 
beſide relitf whereof Littleton 
here ſpeaketh, there belongeth 


to a tenure in ſocage of com- vid. sed. 103. F. N. B. $2: 


mon right. aid, oz 


91 


making weſt. 1. cap. 353. 


of his eldeſt fon a Knight at 25 E, 3. ſtat. g. cap. 11. 


the age of fifreen years, and 
to marry his daughter at the 
age of 7 years. 


In the ſame manner it is, if a man 


certain lands which is 


holden in Socage, and maketh a feoff- 
ment in fee to his own uſe, and di- 
eth ſeiſed of the uſe (his heir of the 
age of 14 years ot wore ) anc 
will by him declared, the Lord fhall 
have relief of the heir as afore is 
ſaid, And this by the ſtatute of 
19 H. 7. cap. 15. 


and no 


This is an additiou to Lirtlcroy, wherefoze J omit it the rather foz that the ſtatute of 19 H: 
7, is foz the cauſt abovementioned become of none effect. 


CL en tiel cas 

apꝛes la moꝛt 
le Tenant, tiel re⸗ 
liefe eſt due al Seig⸗ 
nioꝛ maintenant, de 


quel age que le 
heire ſoit, pur ceo 
aue titel Seignioz 


ne polt aver le garde 
de cozps ne de terre 


Set. 127. 


A Nd in this Caſe, 
after the death of 


the tenant, ſich relief 
is due to the lord pre- 
ſently, of what age ſo- 
ever the heir be, be- 
cauſe ſuch Lord can- 
not have the wardſhip 
of the body, nor of 
the land of the heir. 


q Hintenant, and — 13E.3.26. 
as Littleron ſaith, Bracton lib.z. fol. 85. 


he ought not to attend the 


dabit hæres una vice 


payment of his relief accoꝛd⸗ redditum ſuum unius 


ing to the daies of payment anni duplicatum. 
of his Rent, but he ought to Britton fol 175. ace 
have his relief pꝛefentię, and Flita lib. i. car. i. 


foz the ſame he may inconti= 
nently dirain after the death 
of the Tenant, 

Ind therefoze in the cafe 
aforeſaid, where the Tenant 
holdeth by the Rent of five 
chillings, oz a pair of gilt 

Spurs, 


45 E-3-1 9.35 H. 6. 5 2. 
20 Eliz. Dier 361. 


Cap. 5. 


. Spurs; if the heir be not 
-p:eſently (that is, as pꝛeſent⸗ 
iv and as conveniently as he 
map, all due circumftances 
conſidered) after the death of 
his Bnceſts; ready upon the 
land to pay relief, the Lo:d 
may diſtrain foz which of 
them he will, and if the tenant 
tendꝛed either of them accoꝛd⸗ 
ing to the Law, and none foꝛ 
the Lozd was ready there to 
receive it, yet the Lozd may 
diſtrain foz that which was 
tended at his pleaſure. 
¶ De quel age que 
le keire ſoit. and pet it 
appeareth in our books that 
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le heire. Et le Seig⸗ 
nio; en tiel caſe ne 


doit attendze a le 


payment de ſon re⸗ 
liefe, ſolonques les 
termes c jours de 
payment de rent, mes 
il doit aver ſon relief 
maintenant, d pur 
ceo il pott incontinent 
diſtraine apꝛes le 
mozt ſon tenant, pur 
relief. 


SeF 128. 


And the Lord in ſuch 
caſe ought not to at- 
tend for the payment 
of his relief, accord- 
ing to the terms and 
daies of payment of 
the Rent, but he is to 
have his relief pre. 
ſently, and therefore 
he way forthwich di- 
ſtrein after the death 
of his Tenant for re- 
lief. 


in this caſe, the Ring in caſe of a tenurein Socage in chief, ſhall not have pꝛimer ſeiſin, unlefg 
the heir be of the age of 14 years at the death of his Anceſtoz, fox if be under that age, he 
is in the gard and cuſtody of his prochein amy. | 

But otherwile it is in caſe of a Common perſon, as here it appeareth. And where in ſomx 
impzeſſions theſe wozds be added [iſſint que il paſſa lage de 14 ans) thoſe wozds ſo added are a= 
gainft thr law, and no part of Littletom wok. | 


NI. de es- 
fl] per ou _— 


Here it is to be obſerved that 
the Loꝛd may reſerve Pepper 
oz any other things that be 
exotica, fozrein, ot the growth 
of outlandiſh Countries , oz 
beyond ſea, as well ag of the 
growth of England, where⸗ 
by Navigation ( the life of 
every Alland) is employed. 
And where Litcleron here 
putteth his caſe in the diſ⸗ 
junctive, if the tenant doth 
Hold by fealty, and one pound 
of Pepper oz a pound -of 
Cummin, he ſhall pay foꝛ re⸗ 
lief a pound of Pepper, oꝛ a 
pound of Cummin over and 
beſides the rent. But if the 
tenaut holdeth of his lozd by 
doing of. certain wozk-daies 
in harveſt, oz to attend at 
Thiiftmaſs, oz ſuch like, he 
. . Hall not double the ſame, foz 
of Cozxpozal ſervice 02 la⸗ 


Sed. 128. 


C N meſme ke 

maner eſt lou 
le tenant tient de ſon 
Seignioz per fealtie, 
t un li. de Peper, ou 
Cummin, le tenant 
mozuſt, le Seignts? a⸗ 


vera pur reltef un lib. 


de Cummin, ou un 


lib. de Peper, ouſter 


le common rent. En 
meſme. le maner eſt 
lou tenant tient a pay- 
er per un certaine 
number de Capons, 
ou de Gallines, ou un 
paire de Gaunts, ou 
certaine buſhels de 
frument,4 hmodi. 


N the fame manner 
| ins where the Te- 
nant holdeth of his 
Lord by fealty, and a 
pound of Pepper ot 
Cummin, and the Je- 
nant dieth, the Lord 
ſhall have for a relief a 
pound of Cummin, or 
a pound of pepper be- 
ſides the common rent. 
In the ſame manner it 
is where the Tenant 
holdeth to pay year- 
ly a number of Ca- 
pons or Hens, or a pair 
of Gloves, or certain 
buſhels of Corn, or 
ſuch like, 


bour, oz wozk of the tenant,no relief is due, but where the tenant holdeth by ſuch yearly rents 
oꝛ p2ofits, which may be paid o delivered, whereof Littleton hath put his examples, and by 
cozpozal ſervice, work, oz labour ſhall not be doubled in this 


them is maniſeftly pꝛobed that 


Caſe. | 


Os certaine buſhels de ſrameut. were is appeareth that the retief of vulhels of 
Coꝛn is to be paid pzelentiy;though the tenant die in Winter befoze Cozn be ripe, 


Note 


UMI 


Lib. II. 


Of Socage. Sec. 129, 130. 


Note, here are examples put of five natures: 1. Aromatorum exoticorum, ot᷑ ſpices oꝛ dzugs 


of Dutlandiſh growth. 


2. Granorum, of Tozn of Engliſh growth. 


3.Avium villaticarum,of 


Powltry,as Capons,Heng,#c. 4- Artificiorum, of handicrafts, as a pair of Gloves gene= 
rally either of Dutlandiſh oꝛ Engliſh, 5. Aur ſimilium, oz ſuch like (that is) of like Dutlandiſh 
growth oꝛ of Engliſh growth,oz of Powltry,oz of Irtifices, Outlandiſh oz Engliſh, and like 
herein alſo that they may be paid oꝛ delivered to the Lozd every year, oz ebery ſecond oz third 


pear, Al, 


C Es en aſcun 

caſe le Seig⸗ 
niour doit demurrer a 
diſtreiner pur ſon re⸗ 
liefe jeſque a certaine 
temps. Sicome le 
teñ tient de ſon Seig⸗ 
nioꝛ per un Roſe, ou 
per un buſhel de Ro⸗ 
ſes, a paler al feaſt de 
Nativity de Saint 
John Baptiſt, ſi tiel 


tenant dedie en pver, 


donque le Snr ne poit 
diitt p ſon reliefe tan- 
que al tẽps q les Ro⸗ 
ſes ꝑ le courſe del an 
poient aũ lour creſſer, 
ac, & ſic de ſimilibus. 


Seck 1 29. 


Ut in ſome caſe JIEr le courſe del 
the Lord ought ro 4. Lex ſpectat 
ſtay to diſtrein for his maturæ drdinem.The Lawre= 


. ſpecteth the oꝛder and courſe 
des, in if e 6. CO 
me. 8 - Impoſlibilia, 
of pels no man to impoſſible 
nant holds of his' Lord e 
by a Roſe, or by a impoſſibilii is forcible in law, 
buſhel of Roſes to pay Impollibile — — — 
repugnat. i 9 
at the feaſt of St. J ohn 2 obſerved, that Littleton 
the Baptiſt, if ſuch te- puts « — —— 
| - - f oꝛn and Roles, 02 Con 
nant dieth in winter, wilt laſt ; and thereloze the 
then the Lord cannot genant mutt deliver the 
diſtrein ſor his relief EY M — 
n 2 0 0 » 
until the time that £0 and ib ot Saffron,and 
Roſes by the courſe thelike, = Boſes oz other 
flowers that are fructus fu- 
of the Jar oy have gaces, cannot be kept, and 
their growth, & c. and therefoze are not to be deli⸗ 
ſo of the like. vered till the time of grows 
ing, neither is the Tenant 
dziven by Law artificially 


to preſerve Boles, foz the L a in theſe caſes reſpecteth Nature, and the courſe of the rear, aß 
Littleton here ſaith, Er ars naturam imitatur, & fic de ſimilibus. 


Tem ſi alcun 

volle demand, 
pur que home poit te⸗ 
ner de ſon Seignioz 
ꝑ fealty tantſolement 


pur touts maners des 


ſervices , entant que 


quant le tenant ferra 


fealty il jurera a ſon 
Seignioz que il ferra 
a fon Seignioz touts 
maners des ſervices 
dues, & quant il ad 


Seck. 7 30. 


Lſo if any will T Dant le Tenant 

A ask, why a man _ — 

may hold of his Lord ag — ogg; C 

bh, that the 

by fealty only for all thing of the fealep is both 

manner of ſervices, in- 2 —— — 
. 

ſowuch as when the in done, foz that no other ſer⸗ 

tenant ſhall do his fe- vice is due. And that one 

alty, he ſhall ſwear to bath of Fealty is taken of all 

his Lord that he will 


; es anciently and continually 
manner of ſervices — ſuppꝛeſſed innovations 


due, and when he and would in no caſe change 
hath done fealty in the ancient Common Law, 


11 


72 


31 E. 3. tĩt. Gager deli · 


R 38E.3.1.42 Aſſ. p. 1 2. 
that hold and is not to be 2 cath 


changed foz any novelty oz 18 E.3.ca.4,8's. 
do to his Lord all nicety of invention, foꝛ Jud= 4 H.4 ca.z. 2 H.4.f0.19; 


See of this in the Chap- 
ter of Fee ſimple, Scct. 4. 


See more of this in the 
Chapter of Warranty, 
Seck. 


W. 2. ca.; 3. Flet. li. ca. 43. 
& lib. g. ca. 34. 3 2 H. 8. 
94.24: 


Cap. 5. 


Eq] 7! covient que il 
doit faire a ſon Seignior 
aſcun ſervice. Foz there can 
de no teuure without ſome 
fervice, becauſe the Service 
maketh the Tenure. 

«| Son eſcheat de la 


terre. Eſchaeta is derived of 
this woꝛd Eſchier, quod eſt ac- 
cidere: Foz an eſcheat is a 
caſual p:ofit, quod accidit Do- 
mino ex eventu, & ex inſperato, 
which hapneth to the Lozd 
by chance and unlooked foz, 
And of this wozd Eſchaeta 
cometh Eſchactor, an Eſchea= 
to2, ſo called, becauſe his of= 
fice is to enquire of all ca⸗ 
ſual p:ofits, and them to ſeile 
into the 2 hands, that 
the ſame may be anſwered to 
the Ring. 

Lands may eſcheat to the 
Lozd two manner of waies : 
one by attainder , the other 
without attainder. Dy at⸗ 
tainder intheee ſozts : Firſt, 
Quia ſuſpenſus eſt per collum. 
Secondly, Quia abjuravit Reg- 
num. Thirdly, Quia utlega- 
tus eſt; without attainder, 
as if the tenant dies without 
heir. 

J Ou per caſe auter 
forfeiture, As if the land 
be aliened in Moztmain, oz 
when Littleton wrote, if the 
Tenants had erected Croſſeg 
upon their houſes oz Tene= 
ments, in pꝛejudice of the 
Loꝛzds, that the Tenants 
might claim the pzviledge of 
the hoſpitlers to defend them⸗ 
ſelves againſt their Lozds, 
they had fozfeited their Ce⸗ 
nancies. But ſince Littleton 
wꝛote, the Yoſpitlers are diſ⸗ 
ſolved, and coulequently that 
16 70 is — 
4 profit. Is Relieſe, 
aide pur file marrler, aid pur 


faire fitz Chivaler, and the like. 


Of Socage. 


fait fealtie en tiel caſe 
nul auter Service 
eſt due. A ceo il poyt 
eſtre dit. Que lou un 
Tenant tient ſa terre 
de fon Seignioz, il 
covient que il doit fa.t᷑ 
a ſon Seignioꝛ aſcun 
ſervice, car ſi le Te⸗ 
nant ne ſes heires 
devoyent faire nul 
manner de ſervice al 
Seignio2 ne a les 
heires, donque per 
long temps continue 
il ſerroit hozs de me⸗ 
mozie & de remem⸗ 
bꝛance, le quel la tert᷑ 
fuit tenus de le Seig⸗ 


nioꝛ, ou de ſes heires, 


ou nemy, & donques 
pluis tokt & pluis re- 
diment voilont homes 
dire que la terre neſt 
pas tenus del Seig⸗ 
nioꝛ ou de les heires, 
que auterment : Et ſur 
ceo le Setgnto2 per- 
dꝛa fon Eſcheat de la 
terre, ou per caſe au- 
ter ſozfeiture ou pꝛo⸗ 
fit que il poet aver de 
le terre. Jſlint il eff 
reaſon que le Seignioz 
d (es heires ont al⸗ 
cun ſervice fait a eur 
pur p2over & teſtiſier, 
que la terre eſt tenus 
de eux. 


Seck. 130. 


this caſe no other Ser- 
uice is due. To this ie 


may be ſaid, That 
where a Tenant holds 
his Land of his Lord, 
it behoveth that he 
ought to do ſome ſer- 
vice to his Lord: For 
if the Tenant nor his 
heirs ought to do no 
manner of ſervice to 
bis Lord nor his 
heirs, then by long 
continuance of time 
it would grow out of 
memory, whether the 
Land were holden of 
the Lord, or of his 
Heirs, or not, and then 
will men more often 
and more readily ſay, 
That the Land is nor 
holden of the Lord, 
nor of his Heirs, than 
otherwiſe : And here- 
upon the Lord ſhall 
lofe his Eſcheat of the 
Land, or perchance 
ſome other forfeiture 
or profit which he 
might have of the 
Land, So it is rea- 
ſon that the Lord and 
his heirs have ſome 
Servicedone unto them, 
to prove and teſtifie, 
That the land is holden 
of them. 


Lib. II. 


CFH. pur ceo que 

kealty eſt inci⸗ 
dent a touts maners 
de tenures kozſpꝛis le 
tenure in Frankal⸗ 
moign, (ſicome ſerra 
dit en le tenuf de 
Frankalmoign) @ pur 
ceo que le Setgntoz ne 
voiloit al commence- 
ment, del tenure aver 
aſcun auter ſervice fo2- 
ſque Fealtte, il eſt rea- 
ſon ut home poet te- 
ner d ſon Seignioꝛ per 
ſealtie tantſolement, 
quant il ad fait ſon fe- 
alty, il ad fait touts 
les ſervices. 


C [Cem ſi un home leffe a 


Of Socage. 
S ect. 1 3 1. 


Nd for that Feal- 

ty is incident to 

all manner of Tegures 
but to the tenure in 
Frankalmoign, (as ſhall 
be ſaid in the Tenure 
of Frankalmoign) and 
for that theLord would 
not at the beginning of 


the Tenure have any o- 


ther Service but Fealty; 
it is reaſon that a man 
way hold of his Lord 
by Fealty only, and 
when he hath done his 
Fealty, he bath done 
all his Services, 


Seck. 132 


Sec. 13i, 13 2. 


al F Ealtie eſt incident. 
Df Jncidents there 
be two ſo:ts, viz. ſepa⸗ 
rable, and inſeparable. 
 Deparable, ag Rents in= 
cident to Veverſſons , c. 
which may be levered; Jn= 
feparable, as Fealty to a 
Keverſton oz Tenure, which 
cannot be ſevered: Foz as 
all Jn — — 
within England axe holden 
fome Lozdoz other, and either 
mediately 02 immediately of 
the King; ſo toxvery tenure 
at the leaf Featty is an inſe⸗ 
parable incident, ſo long as 
the Cenurr remains, and ali 
other except Fealty, 
are ſeverable. But where the 
no rele f due, the 
cauſe aboveſaid, 


bienp les parols vel bytefe” well proved by the words of ud Texare; 


and Fealty 
caghath bean 


ad cauſe de pozter biete de for hath cauſe 0 bring a writ ſaid)is inci- 


Leſſoz pur terme de 


le holds bis tenements of the Leſ- 
ans. Tor for erin of Fears, So the 


dent all 
manner of 
Tenures: -4 
it is to be 
noted, that 
the Law foz 


the 


93 


Loo if a man letteth fo Fa Fi up; Vide geg 210. 
another Lands or Tene- me 


Lib. II. 


40. 3. 34. 95H 6.4 f. 
tot. 6. 1 3.9. 4. t. 
21E.4· 29.5 H. 5. 12. 
H. 7. 1 1. 


vide Sec. 34. 


Brac. l. 2. c. & LA. c. a. 
Brit. ſol. 164.155. 
Mirror cap. ⁊. Sect.⁊ c. 
Glanvil lib. 7. cap. 1. & 
lib. 2. cap. 3. &K 25. 
Fleta lib. 3. ca. 5. 


21H.7. 39.2 6E. 3. 14. 


40E. 3.29.5 H. 6. 2 3. 
7E. 4. 12.12 H. 8. 3. 


Cap. 6. 


the Durety of the Lozd, that 


his Tenant ſhall be faithful 
and loyal to him, doth create 
ſuch a ſervice as the Tenant 
— be bound thereunto by 
oath. 


7 Ani ſs leaſe ſort 
fait pur ans, &c. le Leſ 


ſee ferrs fealty. Fazthere 
alſo is a Tenure b 
them. And Littletons — 
in this caſe is holden koꝛ gaod 
Law at this dap. 

¶ Et ceo eſt prove 


bien per les parols del 


briefe, ce. Nota, the oꝛi⸗ 
ginal wꝛits are (as it were) 
the koundations and grounds 
of the Law, and, as it ap⸗ 
pears here by Ii ce, are 
of great authozity fo the prof 
* the Law in particular 
caſes. 

| Par ceo que il nad 


ſure eſtate. cyeretart Ce⸗ 


Of Frankalmoigne. 


Illint le bziefe p2ova 
tin tenure enter eur. 
Mes celup que eſt te- 
nant a volũt ſolonqs 
te courſe del common 
fey ne ferra fealtie, Þ 
ceo que il nad aſcun 
ſure eſtaf: mes au- 
terment eſt de tenant 
a volunt ſolonq; k cu⸗ 
ſtome del manoꝛ, pur 
ceo que il eſt oblige 
pur fatre fealtie a ſon 
Sn pur deux cauſes ; 
lun eſt ꝑ cauſe del 
cuſtome, & lauter eff 
pur ces q il pꝛiſt ſon 
eſtate en tiel fozme 
pur faire a fon Sur 
fealtie, ? | 


Seck. 1 33 


Writ proves a tenure 
between them, Bur he 
which 1s tenant at will 
according to the courſe 
of the Common Law 
ſhall not do Fealty, be- 
cauſe he hath not any 
ſure eſtate: but other- 
wiſe it is of Tenant at 
will according to the 
cuſtom of the Mannor, 
for that he is bound to 
do Fealty to his Lord 
for two cauſes ; the one 
is by reaſon of the cu- 
ſtom, and the other is for 
chat he taketh his E- 
ſtate in ſuch form to do 
his Lord Fealty. 


nant at will ſhali not do Fealty, ſas hath been ſaid beton) becauſe rhe w mütter of an 22 


be certain. 


The reſt of this Section needs no explication, 


4 


Chap. 6. 


C N. Abbe, Prior. 
on auter home” 
de religion, os 


F rankalmoigne. 
C 


7 WW. < 


Enant en 


igne 
ect, lou un Abbe ou 


de ſaint E It is to 
be obſerved , t of Eccie= 1102 ou un autt 
lar, 2 1 e oa de reli gio fon, ou 
They be called Regular, be= de (afnt en t 
cle her live an eine" e fon Sfiren 
ee TELE e ie tan 
verty. And when 6 man in Et Ain, iel 
2 in any of the ozderg Flec poly nam. 

of Beligiott, he 1s aid te de fefmure Comment ade⸗ 
home de religion, a man of pat g an A ncient 


religion, oꝛ religious, Df this 
ſozt are all Bbbots, Pꝛioꝛg, 
and others of any of the ſaid 
ozders regular. Secular are 

perſons Eccleſtaſtical 3 but 
becauſe they libe not under 
certain rules of ſome of the 
ſaid o2ders, noz are Uotaries, 


temps en tiel ,foune: 
Quant un hame en 
auncient temps kuit 
ſeiſie b certein ay es 
ou tenements en lon 


demelne tom de e fee k 


Franka ⸗ 


gements. 


Sect. 133. 
\Enant in Frank 


almoigne is, 
- where an Abbot 
or 192 or another 
man of Religion, or 
of holy Church, hold- 
etch of his Lord in 
Frankalmoigne, that 
is to ſay in Latine, 
in lileram Elcemeſy- 
nam, that is, in free 
Almes, And ſuch te- 
nure began firſt in old 
time: When a man in 
old time was ſeiſed 
of certain lands or Te- 
in his De- 
meſne as of Fee, and 
of the ſame land in- 
Ide 


Lib II. 


g ve meſines les ter- 
res ou tenements en- 
fcoffa un Abbe & ſon 
Covent, ou un Pzioz, 
ac. a aver & tener à eux 
 lour fucceſſoz2s a 
touts jours en pure 
perpetual almoign, ou 
en Frankalm̃, ou p ti⸗ 
elr parols, A ten de le 
granto2 ou de le feotfo2 
& de ſes hfes e Franks 
almoigñ:en tiels caſes 


Of Frankalmoigne. 


feoffed an Abbot and 
his Covent, or Prior 
and his Covent, to 
have and to hold to 
them and their Suc- 
ceſſors in pure and 
perpetual Almes, or 
in Frankalmoign, or 
by ſuch words, To hold 
of the Grantor or of 
the Leſſor and his heirs 
in free Almes: In ſuch 
Caſes the Tenements 
were holden in Frank- 


Sect. 13 3. 


they are fo: diſtinction ſake 
called Secular, ag Biſhops, 
Deans and Chapters, Þrch= 
deacons, Pꝛebends, Parſons; 
Uicars, and ſuch like. BU 
which Littleton here includeth 
under theſe general woꝛds, de 
ſaint Eſpliſe, of holy Chuteh; 
and none of theſe are in Law 
ſaid to be homes de religion, oz 
religious. 

where Littleton ſaith (infe- 
offa un Abbe & ſon Covent,) 
his meaning is, that the Þb= 
bot only is infeoffed, foz he is 
onlp a perſon capable, and the 
Covent are dead perſons in 
law,and have power of aſſent 
only, and that they thereunto 
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les tenements ſont te — Min 
nus en Frakalmoign, wꝛote, all Pbbies, Pꝛiozies, See the Stat. of 27H.8. 
Monaſteries, and other reli= not printed. but in the a- 
gious houſes of Monks, Canons, Friers, and Nuns, ac. have been diſſolved, and their bridgment. 31H. 3. c. 3. & 
Polleſfions given to the Crown. 3 Ly cg 
The Eccleſtaſtical fate of Eogland, as it ſtandeth at this day, (which is neceſſary foz oyr ers %%% 

Student to know) is divided into two P2ovinces, 02 Archbichopꝛickg, viz. of Canterbury, and Marth. Parker de vitis 
of York. The Archbi hop of Canterbury is tiled Metropolitanus & Primas totius Angliæ, and D 12 
the Irchbi hop of Tork, Primas Angliæ. Each Archbiſhop has within his Pzovince Huffra⸗ Camdens Britannia 
gran Biſhops of ieveral Dioceſſes. Che Archbi ſhop of Canterbury hath under him within vide Rot. Parliam. anne 

bis Pꝛovince, of ancient foundations, viz. Rocheſter, his Pzincipai Chaplain, London his 36H. s. 1E 6. 5 E. 6. &c. 
Dean, Wincheſter his Chancelloz, Norwich, Lincoln, Ely, Chicheſter, Salisbury, Exeter, Bath and Weſtminſter alſo was 
Wells, Worceſter, Coventry and Litchfield, Hereford, Landaff, St. David, Bangor, and St. Aſaph, newly erected a Biſhoę- 
and four founded by King Henry 8. erected out of the ruins of diſſolved Monaſteries, (that is > by ny —.— 
to ſay) Glouceſter, Briſtol, Pererborrow, and Oxford. The Archbiſpop of York hath under him „ * = 1 == 

four, (viz.) the Biſhop of the County Palatine of Cheſter, newly erected by Ring H. 8. and dt ps — 
annexed by him to the Archbiſhopꝛick of York, of the County Palatine of Durham, Carlile, Collegiate. 
and the Ille of Man, annexed to thr Pꝛobince of York by H. 8. but a greater number this Cheſter had been anci- 
Archbiſhop anciently had. which time hath taken from him. The extent of every Dioceſg ently a Biſhops See, and 
you may elſewhere read, the which foz bzevity J here omit. All the ſaid Archbiſhopꝛicks and long ſince tranſlated to 


Coventry. 


almoign. 


Bilhopzicks of England were founded by the Rings of England, to hold by Barony, as 
hereafter ſhall be laid. Ind every Archbiſhop and Biſhop hath his Dean and Chapter, 
whereof moze ſhall be ſaid hereafter. The Archbiſhop of Canterbury hath the Pꝛecedencp, 
next to him the Archbiſhop of York, next to him the Biſhop of London, and next to him tenchs. 

the Biſhop of Wincheſter, and then all other Wiſhops of both Provinces after their anci= Vide SeR.:37. 


entneſs. 


Every Dioceſs is divided into Irchdeaconries, whereof there be o. and the Irchdeacon is 
tal ted oculus Epiſcopt; and every Prchdeaconry is parted into Deanxies and Deanries again 
into Pariſhes, Cowns, and Hamlets. And thtzs much foz the better underſtanding of our Au⸗ 
thoz, and how the (tate Eccleſtaſtical ſtandeth at this day, ſhall ſuffice. 


¶ Frankalmoigne, que eſt 


a dire en Latine, in liberam Eleemoſinam. 


Jn Engliſh, in free lms. There is an Officer in the Kings houſe called Eleemoſynarius, ; 
vulgarly called the Kings Almner, (whoſe office and duty is excellently deſcribed in ancient Flera lib. a. cap. 23. 
Futhozs,) viz. Fragmenta diligenter colligere, & diligenter diſtribuere ſingulis diebus egenis: æ- 
grotos & leproſos, incarceratos, paupereſque viduas, & alios egenos vagoſque in patria commorantes 
charicarive viſitare: item equos relictos, robas, pecuniam, & alia ad Eleemoſynam largita, reci- 
pere, & fideliter diſtribuere. Deber etiam Regem ſuper Eleemoſinæ largitione crebris ſummoniti- 
onibus ſtimulare, præcipue diebus Sanctorum, & rogare ne robas ſuas, quæ magni ſunt pretij, hi- 
ſtrionibus, blanditoribus, accuſatoribus, ſeu meniſtrallis, ſed ad Eleemoſynæ ſuæ incrementum, ju- 


beat largiri. 


All Eccleſtaſtical perſons may hold in Frankalmoign, be they ſecular oz regular, and no lay 
perſon can hold in Frankalmoign. This adjective (liver) doth diſtinguiſh many things in law 
from others: as here libera Eleemoſyna are wo;ds appꝛopziated to this caſe, and do diſtinguiſh 
it from a Tenure by Divine Service; liberum tenementum, from a Trnure in Uiitenage, oz 


22 2 


by 


33H.$.cap.31. 


Camden ubi ſupra. 
26H.8.firſt fruits and 


Lib. 3 f0.7 3. Dean and 
Chap. ef Norwich caſe. 


Vide Sect. 134.201. 
31 H. 8. cap. 10. 


Vide more hereof, Se, 


180.5 28.648 &. 


vide Se. 1 
Bract. lib. 4. c. 37.38. 
Britton cap. 3 2. 


Lib. II. Cap. 6. Of Frankalmoigne. Sect. 133. 


by coprhold . oꝛ baſe tenure; liberum feodum, frank free, from a tenure in ancient Demenn; libe- 

ritton cap.66. rum maritagium, from other eſtates tail; libera firma, frank ferm, when an eſtate i changed 
Bra lib u. f. &... 0. from Knights Service to Socage; liderum Socagium, from a tenure by ſervice in Chivatre, 
Bra9.lib.4.tol.288-247- Francus Bancus, to diſtinguiſh it from other Dowers, foz that it cometh freely without aur au 
LET of the husbands, on aſſignment of the heir. Libera lex, to diſtinguiſh men, who enjoy it, and 
Foreeſcuec. 26.248.2.34: Whole beſt and freelt birthright it is, from them that by their offences have loſt it, as men at⸗ 


43E. . conſpir. i t. tainted in an attaint, in a conſpiracy upon an Jndictment,o: in a Pꝛemunire at. And ſo of li 
27 Aſſ. 35. Stanf. t 75. bera capella, francus plegius Atrankpledge, ibera chaſea, free chaſe, liber burgus, liber aper, liber tau- 
vide Sect. 199. rus, and the like. But in a matter (ſome will ſay) of curioſity this ſhall ſuffice; and vet ſing 
Fleta lib. 1. cap. 47. it tends to the better underſtanding, (others ſap) it is tolerxable. ; 


; By the ancient Common Law of England, a man could not alien ſuch lands as he had by 
Glanrill.7.14.44-45- iſcent, without the conſent of his heir; yet he might give a part to God in free Almoigne, 6z 


+ * c:66.1.164 with his daughter in free mariage, oz to his ſervant in remuneratione ſervitii, Our old Books 
Brack. l.. c. g. & 10. deſcribed Fran kalmoigne thus, when lands oz tenements were beftowed upon God, (that is) 
F. N. B. 211. given to ſuch people as are con ſecrated to the ſervice of God, In our ancient Books theſe 

gifts of devotion were called Churcheſſet, oz Churchſeed, quaſi ſemen Eccleſæ; but in a mor 
Flerz lib.1.cap.42- particular ſenſe it is deſcribed thus, Certam menſuram bladi tritici ſignificar, quam quilibet lun 


ſanctæ Eccleſiæ die ſancti Martini, tempore tam Britonum quam Anglorum, contribuerunt : plurez 
tamen Magnates poſt Romanorum adventum illam contributionem ſecundum veterem legem Moiſu 
nomine primitiarum dabant, prout in Brevi Regis Kanuti ad ſummum Pontificem tranimiſſum contine- 
tur, in quo illam contributionem Churchſed appellant, quaſi ſemen Eccleſiæ. 


Et tiel tenure. Foz albeit neither fralty noz any other tempozal ſervice is due, pet it 
»E.q.12.33H.66.7- is a Tenure, 


39H-6.29. | (a) En ancient temps. That is to ſap, befoze the Statutes of MBoztmain, viz. 
ta) „n Magna Charta, cap. 36. & 7 K. 1. de Religioſis, & c. and befoꝛe the Statute of Quia emptores terra» 
j "3% mum as chali be after in his p2oper place ſaid in this Chapter. 

Fletalib.z cap. 5. 7 Enfeoffe un Abbe © ſon Covent, &©c, yiveit the Covent be dead perſons in 
11712 Law, and the Abbet only capable, as befoze is ſaid;) pet if the feoffment be made to an Ibbet 


and Covent, the feoffment is good, and the ſtate veſteth only in the Abbot. And note, a man 
may infeoffe an Abbot, a Biſhop, a Parſon, gc. 0z any other ſole body politique by Deed, & 
„G. 30 b without Deed, in free Alms; and ſo may a gift in frankmariage be made without d&d, alſs 
1 but if lands be given to a Dean and Chapter, oꝛ any other Coꝛpozation aggregate of many, 
there the gift muſt be by dred. 
¶ A aver & tener aeux & a lour ſucceſſors, Fos in caſe of an Abbot d 
Pꝛioʒ and Covent, regularly a fee ſimple doth not paſs without theſe woꝛds ( Succeſſozs; ) for 
the diverſity ſtandeth thus between a Coꝛpoꝛation aggregate of many capable perſons, and a 
vid. Littl in the chapter ſole Cozpozation. As if lands be given to a Dean and Chapter, they have a fee ſimple with- 
of Fee ſimple, Sec. . 2. Out theſe woꝛds ( Succeſſoꝛs.) foz that the body never dies; but if lands be given to a Xiſhop, 
Parſon, oꝛ any other ſole Coꝛpoꝛation, who after their deceaſes have a ſucceſſion. there with⸗ 
out theſe woꝛds (Succeſſoꝛs) nothing paſſeth unto them but foz life. But of Cozpozations 
aggregate of many there is a diverlity, when the head and body both are capable, as in the 
caſe of Dean and Chapter, and when one (as hath been ſaid) is only capable, as in caſe of 
Abbot oz Pꝛie: and Covent: but yet out of the general rules the caſe of Frankalmoigur is 
39H. 6.30; excepted, as hereafter ſhall be ſaid. a iſo lands muſt be given to a Coꝛpoꝛation aggregate of 
many by deed, but to a ſole Coꝛpoꝛation it may be granted without deed. 
Bracton lib. 2. ca. 10. Poteſt dovatio fieri in liberam Elcemoſinam Ecclefiis Cathedralibus, Con- 
ventualibus, Parochialibus, & viris religioſis. 


Lager apc En pure & perpetual almotgne, ere it appeareth that a Tenure in Frank⸗ 
almoign map be created without this woꝛd ( libera, ) foz pura implieth as much. 

25H. 6. 56. E. 4. r. q Ou en Frankalmoigne. But one of theſe wozds, either pura, oz libera, muſt be 

BraQ.ubi ſupr.44E-3-24- yfed, 02 elle it is no Tenure in Frankalmoigne. : 

208.6.6oL.36- Ou per ceux parolx,atener de le grantor ou feoffor & ſes heires en 


Frankalmoi ue. gere it appeareth that by theſe wozds a te ſimple paſſeth without thele 
31K. . 4. a. 14. H, 6. 2. words ( Ducceſſoz) albeit it be incaſe of a ſole Coꝛpoꝛation. Foz as incaſe of a gift in Frank- 
10H. 7. 1 2 _ mariage, an eſtate tail paſſeth to the Donees without wozds of heirs of their two bodies, as 
— hath been ſaid in the chapter of Fee tail; ſo in caſe ot a gift in Frankalmoign (which mar 


SE. 3. f. &Kc. be reſembled to a divine mariage) a qe ſimple paſſeth, as hath been ſaid, though it be in 


Tr.5E.3.Rot.q.in Scacca- Cale of a ſole cozpozation,) without this woꝛd ( Sucteſſoꝛs.) And beſides, Gꝛants in Franks 
rio. The Piior f Dun · Almoign are ancient Gꝛants, as hath been ſaid, and therefoze ſhall be allowed, as the Law was 
Kables caſe. taken when ſuch Gꝛants were made, 


Seck. 


Lib. II. 


CT N meſme le 

manner elf, lou 
terres ou tenements 
fueront grant en anci⸗ 
ent temps a un Deane 
4 Chapter, & a lour 
ſuicceſſozs , ou a un 
Parſon dun Eſglis, d 
a ſes ſucceſſoꝛs, ou a 
aſcun auter hoe de ſait 
Eſqlis, 4 a ſes ſuccel⸗ 
ſoꝛs en frankalmoigne 
ſi il avoit capacity 
dappꝛendt tiels grats 
ou feoffments, dc. 
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Sef. 134. 


N the ſame manner 
it is where Lands or 
tenements were grant- 
ed in ancient time to 
a Dean and Chapter, 
and to their Succeſ- 


ſors, or to a Parſon of 


a Church and his ſuc- 
ceſſors, or to any other 
man of Holy Church, 
and to his ſucceſſours 
in Frankalmoigne, if he 
had capacity to take 
ſuch graunts or feoff- 
ments, &c. 


Seck. 134, 35. 


CT AN meſme le 
Manner, Oc. 


Here Littleton Having put an 
example of bodies incoꝛporate 
aggregate of many whereof 
the head is only capable, now 
putteth examples both of bo= 
dies incoꝛpoꝛate, aggregate of 
many {all being capable) and 
of ſole Coꝛpoꝛations of ſecu⸗ 
lar perſons. 

| JT Deaze. Hecanus is 
derived of the Gꝛeek woꝛd 
qu that ſigniſleth Ten, fox 
that he is an Eccleſſaftical ſe⸗ 
cular Governour , and was 
ancientip over ten Pzebends, 
o2 Canons at the leaſt in a 
Cathedzal Church, and is 
hrad of his Chapter. 


¶ Chapter. capitulum 


eſt Clericorum congregatio ſub uno Decano in Eccleſia Cathedrali. And Chapters be twofold,viz. 
the Ancient, and the Later Ind the later be alſo of two ſozts, firſt, thoſe which were tranſlated 
o founded by King Henry the eighth, in place of Abbots and Covents,oz P4iozs and Covents 
whith were Chapters whiles they ſtood, and theſe are new Chapters to old Bilhop:icks. He= 
condly,where the Biſhopzick was newly founded by Henry the eighth (as Cheſter , Briſtol, &c. ) 
there the Chapters are alſo new. There is a great diberſity between the commings in of the 
ancient Dran, and of the new. Foz the ancient come in, in much like ſoꝛt as Biſhops do: foz 
they are choſen by the Chapter, by a Conge de eſſier, as Biſhops be, and the Ring giving his 
Royal aſſent, they are confirmed by the Biſhop. But they which are either newly tranſlated, 
oz founded, are Donative, and by the Kings Letters Patents are inſtalled, which are mat⸗ 
ters neceſſary to be known, 


Sil avoil capacttie 4 prender, Fo Ectleſlaſtical perſons have not capacity to take 
in ſucceſſion,unleſs they be bodies politique, as Biſhops, Arch⸗ deacons, Deanes, Parſons, 
Uicars, ac. oz lawfully incoꝛpoꝛate by the Kings Letters Patents, oꝛ pꝛeſcription, as Deans 
and Chapters, Colledges, ac. But a Colledge of Religious Perſons,Chauntry Piaiefts,and 
ſuch like, that are not lawfully incozpozated, but only conſiſt in vulgar reputation, have no ca⸗ 
pacity to take in ſucceſſion, therefoze Littleton added materially (fil ad capacitie à prender. ) 


Seck. 135. 


CT. tiels que tieg⸗ 

, hont en franke- 
almoigne font oblige 
de d20it devant dieu 
de fair oziſons, pꝛai⸗ 
ers, meſl. d auters di⸗ 
vine ſervices pur les 
almes de lour gran⸗ 
to; ou feoff. c pur les 
almes de lour heires 


Nd they which 
A ho'd in Frankal- 
moigne, are bound of 
right before God, to 
make Oriſons, Pray- 
ers, Maſfes, and other 
divine ſervices for the 
ſouls of their grantor 


or feoffor, and for the 


ſouls of their heirs 


(CIA this Section there 
appeareth a diviſfon of 
Tenures that is to ſay, 

ſome be ſpiritual, and ſome be 

tempoꝛal. Ind of ſpiritual 
ſome be incertain, as tenures 
in Frankalmoigne, and ſome 
be certain, as tenures by di= 
vine Service. Again,divine 
ſervice certaine is two-fold, 
either ſpiritual, as Pꝛapers 

to God, oz tempozal, as di⸗ 

tribution of Aims to pooz 


le. 
people 4 00. 
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Lib. II. 


fa) vide Sect. 137. 


{b) Vide Sect. 119: 


(c) 2E. 5. c. 1. . & 6E. 6. 
g. 1. 1 Eli. c. 2. | 


d) 33H. 6. 6. 1 3 E. r. tĩt. 
count de voucher, 115. 


Cap. 6. 


¶ Oblige de droit. 
That is they are compellable 
by the Eccleſtaſtical Law to 
doit, and therefoze it is ſaid 
at they are bound of right, 
(foz want of remedy , & want 
of right is all one) and the 
Common Law cas here it ap= 
prareth) taketh knowledge of 
the Eccleaſtical Law in that 


behalf. 
| © De faire Oriſons, 


Prayers, Meſſes, & au- 
ters Divine Services. 
Since Littleton wzore, the 
Liturgy 02 Book of Common 
P:axer and of Celebzating 
Divine Service is altered, 
this alteration notwithhand= 
ing, yet the tenure in Franks 
almoign remaineth, and ſuch 
Pꝛapers and Divine Ser= 
vice ſhall be ſaid and celebza= 
ted, as now is authozized, yea, 
though the tenure be in parti⸗ 
cular, ag Littleton (a) hereat᷑⸗ 
ter ſaith, viz. A Chaunter un 
Meſſe, &c. ou a Chaunter un 
placebo & dirige, yet if the te⸗ 
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queur font moztes, > 
pur le proſperitie & 
bon vie & bon ſalute 
de lour heires q ſont 
en vie, Et pur ceo tls 
ne ferront a nul tes 
aſcun fealtie a lour 
Seignioz, pur ceo. q 
tiel divine (ſervice eſt 
meliour pur eur de⸗ 
vant dieu que aſcun 
fealans de kealtie, & 
aurt pur ceo que ceur 
parolx (Frankalm) 
erclude le Seignioz 
daver aſcun terrein 
oy tempozal ſervice , 
mes daver tantſole- 
ment divine & ſpiritu⸗ 
al ſervice deſtre falt 
pur lup, c. 


Sect. 136. 


which are dead, and 
for the proſperity and 
good life, and good 


health of their heirs. 


which are alive, And 
therefore they ſhall 
do n) Fealty to their 
Lord, becauſe that 
this Divine Service is 
better for them hefore 
God than any doing 
of fealty, and alſo be. 
cauſe that theſe words 
( Frankalmoigne ) ex- 
cludeth the Lord ro 
have any earthly or 
temporal Service, bur 
to have only Divine 
and Spiritual Service 
to be done for him, 
Ge. 


nant ſaith the P:ayers now authoziſed, it ſufficeth. Ind as Littleton (b) hath ſaid befoze in 


altereth neither the name noz the effe 


the caſe of Socage, the changing of one kind of tempoꝛal ſervices into other tempoꝛal ſervices, 
of the Tenure : fo the changing of ſpiritual ſervices 


into other ſpiritual ſervices, altereth either the name no: effect of the Tenure : Ind albeit the 


Tenure in Frankalmoigne is now reduced to a certainty contained in the Bock of 
Pꝛaper, yet ſeeing the D:iginal Tenure was in Frankalmoigne, and the change is 


omen 
Jene= 


ral conſent by authozity of Parliament, (c) whereunto every man is party, the Tenure re= 


mains as it was befoze. 


Ae ferront aſcun fealtie. Herein Teuant in Frankalmoigne differeth from « 
Tenant in Frankmariage, foꝛ Tenant in Frankmariage ſhall do fealty, as hath been ſaid in 
the Chapter of Fee taile, but Tenant in Frankalmoigne, ſhall not do any,oz any other thing, 


but devora animarum ſuffragla. 


q Tiel divine ſervice eſt melieur pur eux. And it is allo ſaid in our books 
(4) Que Frankalmoigne eſt le pluis haute ſervice, and this was confeſſed by the heathen Poet. 


Publica privatis ſe 


fuit hic ſapientia quondam 
cernere, ſacra profanis. 


And certain it is, that Nunquam res humanæ proſpere ſuecedunt ubi negliguntur divinæ. 


FJ E ſeignibur ne 

1 , poet enx diſtrei- 
ner par ceſt non feaſant, 
Cc. 


¶ Diſtreine. The 


Sect. 136. 


Ci tieis que 

teignont lour 
tenements en Frank⸗ 
almoigne ne votlont 
ou fatlont de faire tiel 


Nd if they which 
A hold their Tene- 
ments in Frankalmoiga 
will not or fail to do 
ſuch divine ſeryice (as 

di⸗ 


UMI 


Lib II. 

divine ſervice (cd eſt 
dit) le fir ne poit eur 
diſtrainer p cel non 
feſant, ac. pur ceo que 
neſt mis en certeine 
queur ſervices lt 
dolent falt: mes k inr 
de ceo poit complaine 
a lour Ozdinary ou 
Hiſitour, luy pꝛeyant 
que il votloit mitter 
puniſhment & corecti- 
on d ceo, © auxi de 
p2ovider q tiel negli⸗ 
gence ne ſoit pluts o⸗ 
vat fait, ac. Et lozdi- 
nary ou viſit ve dꝛoit 
ceo doit faire, ac. 


the ſheep depaſturing mithin the Lozds Manozz andt ia 
ol eos a greater number and ſometithe a leſſer i e 
being referred to the Manoꝛ which is certa 


ße de ſimilibus. 


ils 


Of Frankalmoigne? 


is ſaid) the Lord may 
not diſtrãi them for 
not doing this, & c. be- 
cauſe it is not put in 
certainty what ſervices 


they ought to do: but 
the Lord may com- 
plain of this to their 


Ordinary: or Viſitor, 


praying bim that he 
will lay ſome puniſh- 
ment and correction for 


this, and alſo provide 


that ſueh negligence be 
no more done. &. Aud 
the Ordinary or Viſi- 
tour of right ought to 


do this, v. 


Sect. 136. 96 
wozd Diſtreſs is a French 

wozd : in Latine it is called 

diſtrictio, five anguſtia, becauſe 

the cattel diſtrained are put 

into a ſtreight, which we call a 

pound. 6 TEE? 

¶ Pur ceo que neſt 

miſe en certaine ques 
ſerwices ils daieut faire. 

It is a Maxime in A aw, that 

no CO | — Foz a=; 
ny ſervices that axe not put : 
into certainty, (ei nozcan be f. ft 
reduced to any certaintęe, oz, fk. 3.3. 66. 
Id cer tum eſt quad certumred - 20. 3. Avowry 12 t. 
di poteſt 5 fa: (i Joportet quod (f) Bracton fol. 220 
F* res deducatur in judicium:: & 323. 

W@ upon the Abome Dam=+ 
mages cannot be recovered ta 
that which neither hath cer= 
tainty, no can be reduced to 
any certaintp: and yer in ſume 
caſes there may be acertainty'! 
in u ag man mag x.; 32. 

hald of his Lord to ſheer all: 


certain enough, albeit the Lozd i 
a mber there, and yet this incertainte 
in, the Rom mar diftrein foz this uncertainty, Ee! 


J Poet compleiner. Chat is, to complain in caurſe ol Juttice, actoꝛding to the Et= 


(eſſaſtical Laws. 


I 4 tour Ordinary, Ordinstius, and fo he is called (g) in the Eccletaltical Law, Quia, (8) Mirror cpr. Sed, 


ſabet ordinariam juriſdictionem in jure proprio, & non pet deputation 
ciently taken from the Canoniſts, and do apply it only to a 1 
ozdinary juriſdiction in Cauſes. Ecleſlaſtical. In this caſe of 

ved, that the Law doth appoint every thing to be done by thoſe unto 


m; Che-name we have an= fes Ja fed 23. 
» 03 ane other that hath: & lib.6.cap.38. 
Lirt|erons it is to be obſer=: Britton fol. 6 9.70. 


hoſe- office it pꝛo⸗ W. 2. cap. 159. 


petly appertaineth: and'fozaſmuch as it betongeth to the offite of the Oꝛdinary in this caſe; 17. 2. breve 322. 


to ſee Divine Ser vice ſaid, and ta compel them to do it by Eccleſtaſtical cenſures, therefore. 
ere and in the next Hection it appeareth, that foz de= 


complaint is to be made unto him. 8 
ing of Juſtice within this 


ciding of — —— 2 45 J 5 
ditinct juriſdictions, the one Eccleffa i limited to certain ſpirityal and particular caſe 
(of the one whereof. gur Yuthoz here ſwaketh:) and thx Cautx wherein chelp cauſes are hand⸗ 
other n is ſecular and general, foz that it is 
aw of the Realm dae 


led is called Forum Kccleſiaſticum. 
guided by the common and general 


The other juriſdiction 


regis, dc ad regnum'in gquſis & platicis rerum.temporalium 
hy our Zuthoꝛ the-Kozd hath remedy 


diſcharged, 


houſe, there the Ozdinary regular 
pointed by the Lam to be Wifitoz of them; oz 
foundation, the complaint muſt be made to that 
¶ De droit doit ceo fai de Droit, of 1B 
the Eccleſtaſtical Lam, in the Bight et hig Office 
And here is implied a Maxim of the Co 
thoz here ſpeaketh) is ſpiritual, and t 
conuſancæ thereof doth appertain to the Gccleſſaſtical Court. 


Aa. + » 
+ 6 
41 


ſeculari. e gs in this caſe 
dis Divine: Seryics (albeit they iſſus out of tempor; 
lands) in Foro Ecclefraftico, h the 4 icellatical Tat 1 Sy rag are 
remedy. Yet the Common Law; to the intent that & 

charge. their duty in celebꝛat ion ot Mikine Dervece, and not be ey 
buſineſs, hath pzovided, that if any ot them he 
his zit Declerico infra (acros ordines couſtituto 


rwiſe the Lom 
ical perſons mic 


choſen to any tempozal 
von cligendo in offciumy Kc, gd thereof be 


J Os /iſuar,,, That is, uber the King os any of his Progrnitzrs.i Founder of the 
ſhall nat viſit them nt The Chancelloyr 
ight. (that is to fay) he ought to do it by 


Lommany, law, that where the gh (as our Ju 
Remedy en eG) p by the Cadet Law, the 


Regiſt. 14 1. Lind wood. 
tit. de Conſtit. cap. exter. 
Bract. lib. 5. cap. 2. 

fol. 400, & 40. and the o- 
2 ther Authors aboveſaid. 


— 


Realm, there be two 


Lecronam & dignitatem 


uld he without Regiſt. orig. 18 7: 
t the better diſ⸗ 
d with tempozal 
ice, he may have 


27E.3.34.35.Regiſt.4o. 


of England is an: F. N. B. 4 2. 1 oEjiz. Dier 


zher livin Uiſttoz is appointed upon the -7;.16E.3.3. breve 660. 
122 2 Amos . 


) Dot 21F.3.60.6H.7.13. 
8 Aſſ.2 9. Brook. tit. Præ- 
munire 21. 


Sed. 


Lib. II. 


2B. 3.27.28. 


x 
L*4 
1 
* 
. 


35H. 6. 26,27 


2E. G. ca. 13. verſus finem, 
I 3E.3.ca.5.11H,7.64,8. , 


3El.ca.2.13El.c.i. 
23 El c. 1. 1 Ja. c. 1 f. 
& 12. 


UE 


Cap.6. 


Er certaine Di- C 
7 P vine ſervice de- 


fre fait, ficome 4 chaun- 
ter un muſſe, Ge. eu de 
. en Almoign, 

Mere be the two parts 
above mentioned of Divine: 
Service , and fo; this Di⸗ 


et 


fe 
fi 1 
HH 

T1 


= 
1. 


——— 
ty, unleſs the the Furildiction of 
the Eocie(laffiea? Court be ſa⸗ 


4 O 177 ate; 
en almoigu al cent pours 8 
homes. Here note, that the 


Ams and 'Relief bf 


1 


q Poet diſtrein „c. 
A (c. ) includeth many 


cextaine the 
_harh hip remedy , as as lg ſemaine pur les 


if the 22 


cale:, 
_ Service ne ſoit fait, 


mes elk 
of Poo: per Divine Service. 

7 en _— = 
Frenkalmoigne 
mention 
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Sed. 137 


be ou Pꝛioꝛ 
tient de ſon Seignio? 
y certaine Divine 
Service en certaine 
deſt fait , ſicame a 
chaunter un - meſle 
cheſcun venddie en 


Ames, ur ſupra, ou 
cheſcun an a tiel jour 
chaunter placebo & 
trige, Fc. ou de tro⸗ 


ver un chapleine de 
chanter meſle, ac. ou 
de diſtributer en al⸗ 


moigne al cet pours 


. homes cent. deniers 


a tiel jour: en tiel 
i tiel Divine 


Seignioz pott di- 


Keul dic. pur ceo 
que le Divine Ser⸗ 
vice eff miſe en cer ⸗ 


teine per tour Te⸗ 


nure, due le Adbe 
Et en tiel case = 


Delano; . avera 


altis;-c. come il = 


ble. Et tiel TCenure 


2 — dit Tenure 
we. rankalmoigne. , 
eff dit Tenure 


fait vat 
cun maner de Ser⸗ 
vice: + rar nul poet te⸗ 


ner en Frankal- 


Es fiun Ab⸗ 


Sec. 37. 


Ut if an Abbot or 
Prior holds of his 
Lord by a certain Di. 
vine Service in certain 
to be done, as to ſing 
a Maſſe every Friday 
in the week for — 
Sauls, t ſupra, or e- 
very year at ſuch a day 
to ſing a Placebo & di. 
rige, &c, or to find a 
Chaplain to ſing Maſſe, 
&c. or to diſtribute 
in Almes to an hun- 
dred poor men an hun- 
dred pence at ſuch a 
day: in this caſe, if 
ſuch Divine Service be 
not done, the Lord 


cauſe the Divine Ser- 
vice is put in certain 
by their Tenure, which 
the Abbot or Prior 
ought to do, And in 
this : caſe the Lord 
ſhall have Fealty, &c. 
as it feemeth. And 
ſuch Tenure ſhall not 
- be ſaid. to be Tenure 
in Frankalmoigne, bur 
is called ' Tenure by 
Divine Service. 
in Teuure in Frank- 
almoi; no men- 
tion w_ made of 


any wanner of Fer- 


nul vice: for none can 
hold in  Frankal- 
moigne , if there be 
expreied any manger 


moign. 


For 


UMI 
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' a . : excellent things; as when, 
moign, fi ſoit expꝛeſſe of certain —_— r 
aſcun mañ de ctain ſer⸗ that he ought to do, nedꝛot all which there is a taſt 


vice i il doit laire, ac. c. given in their pꝛoper places. 


¶ Entiel caſe le Seignior avera fealtie, &cC. come ſemble. Foz, as it hath 
been ſaid, Fealty is incident to every Cenure ſaving the Tenure inFrankalmoign,and where | 
the Lo:d way diſtrain, there is fealty due. Ind Britton calleth this Terfwre(by Divine ſervice) Brit. fol. 164. 
Aumone, and not libera Eleemoſyna. Ind ſaith he, Tenure en aumone eſt terre ou tenement que 
eſt done a aumone, dount aſcun ſervice eſt retenue al feoffor. | 


& CFC And here [Sc J implieth Diſtreſs, Eſcheat, and the like. 5 
Ettiel Tenure neſt paſſe dit Tenure en Frankalmoigne, mes eſt dit Te- Hebels 


. . . 3 So ; B - : . 
Bure per Divine ſervice, &c. And therefo:e our old Boks divided Spiritual Service rit.cap 66 
into fre? Jlms, (which was free from any limitation of certainty) and Alma, becauſe the Te= 

nants were bound to certain divine Services. 


«| Sl ſoit expreſſe aſcun maner de certeine ſervice. This holdeth where the 

certainty is reſerved upon the oꝛiginal Gꝛant. It lands were given to hold in liberaEleemoſyna, * de vouch. 

reddendo a rent, it ſeœmeth the reſer vation of the Rent to be void,*becauſe it is repugnant and 3 44 ti Meme 

contrary to the fozmer Gant in libera Eleemoſyna 30 E. 3.30. 15 © on 
Vide Trin. 4 K. 3. and F.N.B.231.f.That anÞbbot oꝛ Pꝛioʒ that Holdeth in Frankalmoign ſhall ry 224.32 E. 1. Tail 31. 

not be charged with a Coꝛody. Allo lands holven in Frankalmoign cannot (1) be ancient 26 Aff. 66. 4 8.5.17. 

Demeln, in reſpect of charges incident thereunto. 2 — 1 31 f. 

¶ Que il doit faire, Gc. Here by c. is underſtod tempoꝛal oz ſpiritual Service, 11 Aff 22. $0 Aﬀfpl.s. 

alſo, which he ough* to do coppozally, oz render, oz pay. (1)32 E.r.ant.Dem.39. 
There were within this Realm of England one hundzed and eighteen Monaſteries, founded s E:3:5- 

by the Kings of England, whereof ſuch Abbots and Pziozs as were founded to hold of the 

Ring per Baroniam, and were called to the Parliament by wꝛit, were Loꝛds of Parliament, and 

had places and voices there, f Ind of them there were twenty ſeven Pbbotg, and two Pꝛioꝛs, b 

ag by rhe Rolls of Parliament appearg. But ſince our Authoz wrote, all theſe (as hath been l f e er! 

ſaid) are diſſolved. Ring Stephen did found the Abby of Feverſham in Rent; Et dedit Abbate 2 

& Monachis, & ſucceſſoribus ſuis, Manerium de Feverſham in Com. Kanciæ, ſimul cum Hundredo, &c. 

tenendum per Baroniam,&c. who albeit he held by Barony, yet becauſe he was never (that Þ 

(m) find) called by Wzit, he never fate in Parliament. | (m)Canc.Paſch.2oE x. 
All the Frchbiſhops and Biſhops of Englznd have been founded by the Kings of England, cor. Rege, this foundation 

and do hold of th? King by Barony, (as befoze hath ben ſaid) and have been all called by wait v pleaded. 

to the Tourt of Parliament, and are Lozds of Parliament: (as among many) tate one 

notable Recozd, (o) Ma: datum eſt omnibu Epiſcopi, qui conventari ſunt apud Glouceſtriam, die (o)Ex Rot, pat. de anno 

Sabbati in craſtinꝰ Sanctæ Katharine, firmiter inhibendo, quod ſicut Baronias ſuas quas de Rege tenent 18 E.3.M. 17. 

diligunt, nullo modo præſumant conſilium teuere de aliquibus quæ ad Coronam Regis pertinent, vel 

quæ perſonam Regis, vel ſtatu im ſuum, vel ſtatum conſilii ſui contingunt; ſcituri pro certo, quod fi fe- 

cerinr, Rex inde fe capiet ad Baronias ſuas. Teſte Rege apud Hereford 23 Novemb. c. Ind the 

Bi ſhapꝛicks in Wales were founded by the Pꝛinces of Wales, and the Principality of Wales H. 4. ol 6. b. 

was hoiden of the King of England as of his Croton : and when the Pzince ok Wales com⸗ 

mitted Treaſon, Rebellion, ac. the Pꝛincipality was fozfeited, and the Patronages of the 

Bilhops annexed to the Crown of England, ſo as the King is to have Penſions foz his Chap⸗ 

lains, and Cozodies for his Madelets, of them, as of Biſhops founded by himſelf, And vide 

Mich. 10 H.q.Rot.60. Wallia coram Rege, that the judgment was given accozdingly againſt the 

Biſhop of St. Davids in Wales, per Juſticiarios de urroq; Banco & alios de perito concilio Domini 

Regis. And the Wiſhops of Wales are alſo called by Wꝛit to Parliament, and are Lozds of 

Parliament, as Biſhops of England be, 


Sect. 138. 
CI Tem, {i foit de⸗ A if it be de- q [| E quel ſerra in. vide Sect. 37.139, 201, 


mand, fi teũ en manded, if tenant e, 


frankemartage kerra in frankmarriage ſhall — News — 
Ati T | an inconvenience is fo:cible 
Fealtie a le don ou a do fealty to the Do- in Law, as hath been ole 
e 


B b 


Lib. II. 


40 A2 7. 


Littleton fol. 5 o. b. 
42 E. 3.5. 28 E. 3.395. 


20 H. 6. 2 8. 


Cap. 6. 


ved befoze, and {hall be often 
hereafter.N1hil quod eſt incon- 
veniens eſt licitum. Ind the law, 
that is the perfection of rea⸗ 
ſon, cannot ſuffer any thing 
that is inconvenient. 

It is better,ſaith the Law, 
to ſuffer a miſchief that is par- 
ticular to one, then an incon⸗ 
venience that may pꝛejudice 
many. Se moze of this after 
in this Chapter. 3 

Note, the reaſon of this di⸗ 
verſity between krankalmoign 
and frankmarriage ſtandeth 
upon the main maxim of Law, 
that there is no land that is 
not holden by ſome ſervice ſpi⸗ 
ritual oz tempo:al : and there⸗ 
foze the Dons in Frankmar⸗ 
riage ſhall do fealty,fo2 other= 
wiſe he ſhould do to his Rozd 

no ſervice at all; and yet it is 
Frankmarriage, becauſe the 
Law createth the ſervice of 
Fealty fo; neteſſity of reaſon, 
and avoiding of an inconve= 
nience. But tenant in Frank⸗ 
almoign doth ſpiritual and 
divine dervice which is with⸗ 
in the ſaid Maxim; and there= 
foze the law will not cohozt 
him to do any tempoꝛal ſervice. 
Se the next Section. 

¶ Et enconter reaſon. 
And this is another ſtrong 
argument in Law, Nihil quod 
eſt contra rationem eſt licitum. 
Foꝛ realon is the life of the 
Xaw,nay the Common law it 
ſelf is nothing elſe but rea⸗ 
ſon, which is to be underffcod 
of an artificial perfection of 
reaſon, gotten by long ſtudp, 
obſervation, and experience, 
and not of evety mans natu⸗ 
ral reaſon ; foz, Nemo naſcitur 
artifex. This legal reaſon eſt 
ſumma ratio. And therefoze if 
all the reaſon that is diſperſed 
into ſo many ſeveral heads 
were united into one, pet could 
he not make ſuch a Law ag 
the Law of England is, be⸗ 


Of F rankalmoigne. 


ſes heires devant le 
quart degree paſle, ac. 
il ſemble que cy; car 
il neſt pas ſemble 
quant a cel entent a 
tenant en Frankal⸗ 
moigne, pur ceo que 
tenant en Frankal⸗ 
moigne fetra, p cauſe 


de fa tenure, divine 


ſervice pur ſon Sftr, 
come de vant eſt dit. d 
ceo il eff charge a fait 
per la ley del Saint 
eſglife ; d pur ceo il eſt 
ercuſe & diſcharge de 
kealty: mes tenant en 
frankmarrtage ne fer- 
ra pur ſon tenure tiel 
ſervice ; & ſil ne ferra 
fealty, donq; il ne fer- 
ra a ſon Seignioz al⸗ 
cun maner de ſervice, 
ne ſpiritual ne tempo⸗ 
ral, le quel ſerroit in⸗ 
convenient c encont᷑ 
reaſon, que home ſer- 
ra tenant deſtate den⸗ 
heritance a un auter, 
t uncoꝛe le Sfir ave- 
ra nul maner de ſer- 
vice de luy: & iſſint 
il ſemble que il ferra 
Fealty a ſon Seig⸗ 
nioꝛ devant le quart 
degree paſſe. Et quant 
il ad fait Fealty, il ad 
fait touts ſes ſervt- 
ces. 


| Sect. 138. 


nor or his heir before 
the fourth degree be 
paſt, &c. it ſeemeth 
that he ſhall; for he is 
not like as to this pur- 
poſe to tenant in frank- 
almoigne, for tenant in 
Frankalmoigne, by rea- 
ſon of his tenure, ſhall 
do divine ſervice for 
his Lord, (as is ſaid be- 
fore) and this he is 
charged to do by the 
Law of holy Church: 
and therefore he is ex- 
cuſed and diſcharged 
of Fealty : but tenant in 
frankmarriage ſhall not 
do for his tenure ſuch 
ſervice; and if he doth 
not Fealty, he ſhall not 
do any manner of ſer- 
vice to his Lord, nei- 
ther ſpiritual or tem- 
poral, which would 
be inconvenient, and 
againſt reaſon, that a 
wan ſhall be tenant of 
an eſtate of inheritance 
ro another, and yet the 
Lord ſhall have no 
manner of «ſervice of 
him: and ſo it ſeems he 
ſhall do Fealry to his 
Lord before the fourth 
degree be paſt. And 
when he hath done 
Fealty, he hath done 
all his ſervices. 


cauſe by many ſucceſſions of ages it hath been fined and refined by an infinite number of grave 
and learned men, and by long experience grown to ſuch a perfection foz the government of 
this Realm, as the old Rule map be juſtly verifled of it, Neminem oportet eſſe ſapaptiorem le- 
gibus : No wan (out of his own pzivate reaſon) ought tobe wiſer than the Law, which is 
the perfection of Keaſon, 


Sect. 


Lib. II. 


C[''T {| un Abbe 

tient de ſon 
Seignioz en frankal- 
moigne, & Labbe a le 
cobent ſouth lour com⸗ 
mon ſeale alten mel⸗ 
mes les tenements a 
un ſecular home en fee 
ſimple; en ceo cas le 
ſecular home ferra 
fealtie a le Seignio?, 
pur ceo que il ne poit 
tener de ſon Snr en 
frankalmoigne, Car 
a Seignioz ne doit 
aver de luy fealtie , 
donque il avera nul 
maner de ſervice, que 
ſerroit inconvenient 
ou il eſt Sr. tle te⸗ 
nement eff tenus de 
luy. 
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Sect. 139. 


Nd if an Abbot 
holdeth of his 
Lord in frankalmoign, 
and the Abbot and Co- 
vent under their. com- 
mon ſeal alien the ſame 
Tenements to a ſecular 
man in fee ſimple; in 
this caſe the ſecular 
man ſhail do fealty to 
the Lord, becauſe he 
cannot hold of his 
Lord inFrankalmoigne. 
For if the Lord ſhould 
not have Fealty of 
him, he ſhould have 
no manner of ſervice, 
which ſhould be incon- 
venient where he 1s 
Lord, and the Tene- 
ments be holgen of 
him, 


Sect. 139, 140. 


CTvÞis caſe is worthy of 


great obſervation , fo: 
hereby it appeareth,that albe= 
it the Alienoꝛs held not by fe= 
alty noz any other terrene ſer- 
vice, but only by ſpiritual ſer⸗ 
vices, and thoſe incertain, pet 
the alienee ſhall hold by the 
certain ſervice of fealty : (and 
of this opinion is Littleton, a= 
greable with our books in 
fozmer Aut hozities:) foz the 
Law createth a new tempoꝛal 
ſervice out of the land to be 
done by the A lienee, wherewith 
the Abbot was not fozmerly 
charged,foz the avoiding of an 
inconvenience,viz.that the fe= 
offes ſhould do no manner of 
ſervice, and conſequently that 
the land ſhould be holden of no 
man. wherein it is to be re⸗ 
membzed, that (as hath ben 
ſaid befoze) all the lands and 
tenements in England in the 
hands of any ſubject are hol⸗ 
den of ſome Loꝛd oz other, and 
that every Tenant muſt do 
ſome kind of ſervice; and 
that all lands and tenements 
are holden either mediately oz 


{umnediately of the Ring, foꝛ oziginally all lands and tenements were derived from the Crown. 


, 


. 


And it is to be obſerved, that when the Law createth any new tenure, it is the loweſt (viz. 
Tenure in Socage /) and with the leaſt ſrrvice that can be done, and neareſt to the freedom 
the fozmer ſervice ; as in this caſe, a Tenure in Socage by fealty only is created by the Law, 


which is the loweſt and leaſt ſervice the Law can create, becauſe. Fealty is incident to every 
Tenure, except Tenure in Frankalmoign; foz if it chould create any other ſervice, it muſt 
create Fealty alſo. And the Law, accozding to equity and juſtice giveth this fealty to the 


Ro2d, of whom the land was befoxe holden in Frankalmoign, 
hozreth an inconvenience, as that it creat 
It appeareth by our books, that a 


thereof. 


ber, andconlequently the Tenane ſhall h 
Britton ſaid well, that no ſervice could be 


come les terres remaine en les maine les feoffees. 


CITem > home 

graunta a cel 
jour a un Abbe ou a 
un Pꝛioz terres ou 
tenements en krank⸗ 
almoigne, ceux parolx 
Frankalmoign) ſont 


Sed. 140. 


Lſo if a man grant 

at this day to an 

Abbot or to a Prior 

Lands or Tenements in 

Frankalmoigne, theſe 

words (Fr 
* 


are void, for jt is or- 
b 2 


And laſtly, the Law ſo ab⸗ 


eth out of the Land a new ſervice foz avoiding 
Seigniozy in Frankalmoign may be granted o⸗ 
old of the Gꝛante by Fealty only: and therefoze 42 Aff. el.c. 

demanded of a Tenant in Frankalmoign, tant Britron 164.b. 


il Rdeine per le- 
flatute. pere it 
appeareth by the authozity of 
Littleton, that this is a Sta⸗ 
tute, and yet the King alone 
ſpeaketh , viz. Dominus Rex 
in Parlinmegto ſuo, &c, ad in- 
ſtantiam magnatum Regni ſui 
conceſſit, providit, & ſtatuit, 
Wut 


98 


31 E. 3. Ceſſant 222: 
33 H. 6.67. 21 E. 4. 1: 
Lib. 9. fol. 12 3. 5 
Anth. Lowes Caſe. 


Lib. ↄ. fol. 12 3. in Anth, 
Lowes Caſe. 


Lib. II. 


vid. N. s. ehe Princes caſe. 


Cap 0 6. 
But becauſe it is Dominus 
Rex in Parliamento, &c. con- 
ceſſit, it is as much in this 
caſe (being an ancient ſta⸗ 
tutte) as Dominus Rex authori- 
tate Parliamenti conceſſit. Se⸗ 
condly, It is (amongſt other 
Acts of Parliament) entred 
into the Parliament Roll, 
and ſhall be intend⸗ 
ed to be ozdained by the 
King, by the conſent of 
the Loꝛds and Commons in 
that aſſembled, 
Thirdly, it is a general law, 
whereof the Judges may 


take knowledge, and there⸗ 


73 E. 3. tit releaſe 33. 
27 H. 8. F. N. B. 211. J. 


koꝛe it is to be determined by 
them, whether it de a ſtatute 
oz no. Now fo; the divers 
founs of Acts of Parliament, 
you may read them in the 
Pzinces caſe,ubi ſupra. 


df Appel Qua emp- 
tores terrarum, This ſta⸗ 
tute is called ſo, becauſe the 
ſtatute beginneth with thele 
wo2dg, Quia emptores terra- 
rum. 

q Nul poet aliener, &c. 
zerres en fee ſimple a tener 
de lu meſme. 

- This is juffly inferred 
upon the ſtatute, but the let⸗ 
ter of the ſtatute is, that 


Feoffatus teneat terram iſlam 


de capitali Domino, c. So 
as by the authority of Little- 
ton, he that citeth a ature, 
is not bound to recite the ve= 
ry woꝛds thereof; ſo long ag 
he miſſeth not of the ſubſtance 
and neceſllary - conſequence 
thereupon, and yet the ſafer 
way is, to vouch the wozds of 
a law as they be. 


J Granta per licence 
meſme les tenements , &c. 
Here Littleron ſpeaketh of 
a licence, oz a diſpenſation 
within the ſaid ſtatute of 
Quia emptores terrarum (and 
mentioneth no other Katute) 
which may be done by the 
King and all the Lows 
immediate and mediate, 
foz it is a Rule in Law, 
Alienatio, liert prohibeatur, 
conſenſu tamen omnium, ia 
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voides, pur ceo que il 
eſt o2deine per leſta- 
tute que eſt appelle; 
Quia emptores terra- 
rum (que leſtatut fuit 
fait, Anno 18 Ed. 1.) 
que nul poit altener 
ne graunter terres 
ou tenements en fee 
ſimple, a tener de tuy, 
meſme. Illint ſi home 
ſeiſie de certaine te⸗ 
nements queur il tift 
de fon Seignioꝛ per 
ſervice de Chivaler, | 
a cel jour il, ac. gran- 
ta per licence meſmes 
les tenements a un 
Abbe, #c. en Franke⸗ 
almoigne , Labbe ti⸗ 
endza immediatement 
melines les tenements 
per ſervice de Chiva- 
ler de gyeſme le Seig⸗ 
nioꝛ, de que ſon gran⸗ 
to2 tenoit , G ne tien- 
dꝛa my de fon grant 
en frankalmoigne. per 
cauſe de meſme leſta- 
tut. Illint que nul 
poit tener en frankal- 
moigne.ſt non que ſoit 
per title de pzeſcrip- 
tion, ou per fo2ce ve 
graunt fait a afcun de 
ſes pꝛedeceſſoꝛs, de- 
vant que meſme le ſta⸗ 
tute fuit fait. Mes 
le Roy poit doner ter- 
tes ou tenements en 
Fre ſimple. a tener en 
Frankalmolgne, ou p 
auters ſervices, car il 
* de cas del offa- 
e. 


Sec. 140. 


dained by the ſtatute, 
which is called, Qui 
a emptores terrarum, 
(which was made Au. 
no 18 E. 1.) that none 
may alien nor grant 
Lands or Tenements 
in Fee ſimple to hold 
of himſelf. So that if 
a man ſeiſed of cer- 
tain Tenements which 
he holdeth of his 
Lord by Knights Ser- 
vice, and at this day 
he, &c, granteth by 
licence the ſame Te- 
nements to an Abbot, 
Cc. in Frankalmoign , 
the Abbor ſhall hold 
immediately the Te- 
nements by Knights 
Service of the ſame 
Lord of whom his 
Grantor held, and ſhall 
not hold of his Gran» 
tor in Frankalmoigne, 
by reaſon of the {ame 
Statute. So that none 
can hold in Frankal- 
moigne, unleſs it be by 
title of Preſcription , 
or by force of a Grant 
made to any of his Pre- 
deceſſors before the 
ſame Statute was made: 
but the King may give 
Lands or Tenements in 
Fee ſimple to hold in 
Frankalmoigne, or by 
other ſervices, ſor he 
is out of the caſe of 
that Statute, 


quorum 


UMI 


Lib. II. 


Of Frankalmoigne. Seck. 141. 


quorum favorem prohibita ef}, poteſt fieri, and quiliber poteſt renunciare jurĩ proſe introducto. Ind 
the licence of Loꝛds immediate and mediate in this caſe ſhall enure to two intents, viz. to a 
diſpenſation both of the ſtatute of Quia emprores terrarum, and of the ſtatutes of Mortmain, as 
Litileton here implieth, becauſe their deeds ſhall be taken moſt ſtrongly againſt themſelves, | 
But it is a lake and god policy in the Rings licence to have a Non obſtante alſo of the ſtatutes — ij 
of Mortmain, and not only a Non obſtante of the ſtatute of Quia emptores terrarum. But it ap⸗ = _ _ 1 
peareth by Littleron (which is a ſec: et of law,) that there needeth not any Non obſtante dy the vid Se 6. 
King of the ſtatutes of Mortmain, foꝛ the King ſhall not be intended to be miſconuſunt of the 
law, and when he licenſeth expꝛelly to alien to an Abbot, ac. which is in Mortmain, he needs 
not make any Non obſtante of the ſtatute of Mortmain, foz it is apparent to be granted in Mort- 
main, and the Ring is the head of the Law, and therefoze Præſumitur Rex habere omnia jura in 
ſcrinio pectoris ſui, foz the maintenance of his Gzant to be god accozding to the Law, foz 
which cauſe of purpoſe Littleton maketh no mention of any licence in Aortmain. Diſpenlatio, eſt 
mali prohibiri provida relaxatio, utilitate ſeu neceſſitate penſata. 

q Labbe tiendra, &c. per ſervice de Chivaler. Foz although by the death of Lit. fol. 2. 
the Abbot there is neither Ward, Marriage, noz relief due, yet he holdeth by Rnights ſer= 
vice, albeit the Loꝛd cannot have the fruit of it, and if the Abbot with the conſent of the To= s Ra. relief 14.3 H. 2 
vent alien the land over to a man and his heirs, there is the Ward, Marriage, and Relief 
revived. But by preſcription (as it hath been ſaid) rhe ſucceſſoꝛ of an Þbbo: may pay relief, Vide Licr.fol.2 0, 
In à bbot oz Pꝛioz, ac. that holdeth lands by Knights ſervice, albeit he ought not in reſpect 
of his pꝛofeſſion, to lerve in war in p2oper perſon, yet muſt he find a ſufficient man, conve⸗ 
niently arrayed foz the war, to fupply his place. Ind if he can find none, then muſt he pay 
Eſcuage ac. foz his profeſſion doth nor pzivitedge him, but that the Kings ſervice in his war 
muſt de dane, that belongeth to his tenure. 

Nota (Beader) ſince Lircleton wꝛote, a man might either in his life time, oꝛ by his laſt will 
in wziting, (m) gives Lands, Tenements, #c. to any ſpiritual body Politick oz Cozpozare, 
to be holden o himlelf in Frankalmoigne, oz by Divine Service, as by the ſtatute of 1 & 2 
Phil.& Mariz (which endured fo; twenty years) appeareth, which ftatute, ſince that time, hath 
been favourably and benignly expounded. 

q Iſſint que nul poet tener en Frankalmoigne , fi non que ſoit per title de R 


Pre ſer iption, e. It is to be underffod, that a man ſeiſed of lands may at this day ,, x... avowry 
give the ſame to a Biſhop, Parſon, c. and their ſuccefſvzs in Frankalmoigne, by the conſent 183. 
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43 Aſſ. Pl. 19.9 E.. b. 12. 


(m)r & 2 Ph. & Mar. c. 8. 
Mich.s & 9 Eliz.Dyc:. 
fol. 255. 


.of ths King, and the Leꝛds mediate and immediate, of whom the land is holden,foz the Rule 


is, Quilibet poteſt renunciare juri pro ſe introducto. 
Ho if an Eccleſkaſtical Perſon Hold lands by fealty and certain Rent, the Lozd at this day 


map confirm(o) his eſtate, to hold to him and to his ſucceſſoʒe in Frankalmoigne, foz the (n)4 E. 2.2 1.22 E. 3. 15. 


2 ſervices he extinct, and nothing is reſerved but that he holds of him, and to he did be⸗ Ho Io * 
roze. | | 6 123. 
J Mes le Roy poet. &c. car il eſt hors de caſe del ſtatute. 

It is clear that the Ring is out of the caſe of the ſtatute, q the ſtatute is Quod feoffatus 
teneat terram illam, & c. de capirali Domino feodi, &c. and this ca intended of the Ring, Lib. 11. fol. 56. 
who is ſuper ioꝛ to all, and inferioz to none, but where the Ring is bound by Tas of Parlia= Magdalen Colledge caſe. 
ment, and where not, vide lib. 1 1. fol. 65. Magdalen Colledge Caſe. 


Sea. 141. 


C Tnota,que nul 

poit tener ter- 
res ou tenements en 
Frankalmoigne, fozſ- 
p2iſe del Gzaunto?, ou 
de ſes heires. Et pur 
ceo il eſt dit, que ſi 
ſoit Seigntoz, meſne 


dt tenant, c le tenant 
eſt un Abbe que tient 


Grantor , 


Nd note, that none 
may hold lands or 
tenements in Frankal- 
almoigne, but of the 
or of his 
heirs. And therefore 
it is ſaid, that if there 
be Lord, Meſne, and 
tehant, and the tenant 
is an Abbot which 


q FC del Bran 14 E.3.tit.Meſne 7. 


* 14 Hi. 3. tit. diſclaim, b. 33. 
ror on de ſes hetrs, 15 E. 3. confirm. 8. 


The Tenure in Frankal- 27 H.8.b. Temps E. 1. 
moigne is an incident to the 2 4.23. 
inheritable blod of the gran= 1 ff. 2. 14 fl 4. 
to, and cannot be transferred 1 f. 111 
noz fo:feited to any other, no 28 Afl. 3 3.18 E. 3. 18. 
moze than a founderſhip of a 22 E. 3. 18. Corody. 
houſe of Religion, which is Broke 5 22 H.6.50. 


= 4 E. z. avowry 201,202, 
intended to be in 1 rankal⸗ 19 E. 3. ibid. 122. 


moigne, 02 homage anceſtrel, . 10 : 

02 the wzit of Contra formam 3 Aa. Dyer; = 1.6.7. 

Feoffamenti, oz the wait of F. N. B. 16. F. NB. 2116. 
Contra 


Lib II. 


15 E. 3. Confirm. 8. 


vide rc E4. 


33 E. 3. tit. Annuity 52. 


3 All. Fl. s. &c. 


2 F.4.46. 


7 E. 4.12. a. 


(a) pl. Com. 3 o6. b. 

in Shoringtons caſe. 
33 H. 6.6. 39 H. 6. 29. 
14 E. 3. meſne 7 


Cap. 6. 


Contra ſormam collationis, 02 
any other incident to their in⸗ 
heritable blood. But it is no 
incident inſeparable , fo: the 
Loꝛd map releaſe to the tenant 
in Frankalmoigne, and then 
the tenure is extinct, and he 
ſhall hold of the Lozd Para= 
mount by fealty,as in the caſe 
of Littleton, Sect. 139. 
Os de ſes heires. 
Here Cor] hath the ſenſe of 
[and]; foz a man cannot at 
this day grant lands in tail, 
and reſerve a Rent to his 
heirg,and exclude the Gꝛantoꝛ 
himſelf; koz the heir cannot 
tak? any thing in the life of 
the Anceſtoꝛ, neither can the 
heir take any thing by deſcent, 


Of Frankalmoigne. 


de ſon meſne en frak- 
almoign, ſi le meſne 
de vy ſans hetre , don⸗ 
que le melnaltie de⸗ 
viendza per eſchcate 
al dit Seignio2 Par- 
amount, a Labbe a- 
donque tient de luy 
immediate per feal- 
tie tantum, & ferra a 
lup Fealty, pur ceo 
que il ne putt tener 
de luy en Frankal- 
moigne. dc. 


Seck. 142. 


holdeth of his Meſne 
in Frankalmoigne; if 
the Meſne die with- 
out heir, the Meſnal. 
ty ſhall come by Ef- 
cheat to the ſaid Lord 
Paramount, and the 
Abbot ſhall then hold 
immediately of him by 
fealty only, and ſhall 
do to him fealty, be- 
cauſe he cannot hold 
of him in Frankal- 
moigne, &c. 


when the Inceſtoz himlelf is ſecluded. But if a man had granted lands at the Common law 
to hold of his heirs, theſe woꝛds [ To hold of his heirs] are void, and he ſhall hold of the Gꝛan⸗ 
toꝛ, as he held ober, which he ſhould have done if he had made no reſervation at all. 

And albeit Littleton ſaith, that no man can hold lands in Frankaimoign, but of the Gzantoz 
02 his heirs ; yet might an Abbot by aſſent of his Covent, 0z a Biſhop with aſſent of his 
Chap.and ſuch like, by licence as is afozeſaid, have given lands in Frankalmoign, to hold of 
them and their ſucceſſo:s,and,as Littleton himſelf agreth, the King may give land in Frank⸗ 
almoign. In which caſe the land ſhall be holden of him, his heirs and ſucceſſozs. 


Et pur ceo eſt dit, fi ſoit Seignior, meſne, & tenant, & le tenant eſt un 


Abbe, &r. By this it appeareth, that if the Seigniozy be transferred by act in Raw to a 
ſtranger, and thereby the p2ivity is altered, that the tenure in Frankalmoign is changed 
to a tenure in Socage by fealty, as well as it appeareth befoze oz when the Seigniozy oz Te- 
nancy is granted to another; and the Law in this caſe alſo createth a new fealty, wherewith 


Land was not charged befoze. 


'  Donques les meſnaltie deviendra per eſcheat al dit Seignior Paramount. 


This new 


enure created by Law ſhall upon the Eſcheat dzown the Seigniozy ; for alwaies 


the Deigniozy nearer to the land dzowns the Seiguioꝛy that is moze remote off; and yet the 
Loꝛd in this caſe to whom the Meſnalty is elcheated ſhall hold by the ſame ſervices that he 


held befoze the Eſcheat. 


all Ome de Reli- 


gion. And vet 
this caſe extendeth to all Ec⸗ 
cleflaftical perſons that hold 
in Frankalmoign, be they ſe= 
cular oꝛ tegular;foz the Meſne 
ought to acquit all of them,foz 
they be bound(a)to make pzay= 
ers fo: their founder, and his 
heirs, and in conſideration of 
thole pꝛapers the founder, ac. 
is bound to pay to the chief 
Ko2dof all Rents and Ser= 
vices iſſuing out of that land, 
as it appeareth by that which 
kolloweth. 


De lay acquiter, 


Sect. 141. 


C T. C nota, q lou 

, tiel home de 
religion tient ſes Te- 
nements de ſon Sur 
en frankalmoign, ſon 
Sfir eſt tenus per la 
ley de luy acquiter de 
cheſcun maner de ſer- 
vice que aſcun Seig⸗ 
nioz paramount de luy 
voet aver ou deman⸗ 
der de meſes les 
tenements ; @ fil ne 


ND note, that 

where ſuch man 
of Religion holds his 
Tenements of his Lord 
in Frankalmoign, his 
Lord js bound by the 
Law to acquit him of 
every manner of ſer- 
vice which any Lord 
Paramount will have 
or demand of him for 
the ſame Tenements: 
and if he doth not ac- 
luv 


UMI 
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ju acquita pas, mes quit him, but ſuffereth Acquiter is compounded of ad, 

os fo luy deſtre di⸗ him to be diſtrained , — r — —— (b)Flera lib. 2. cap. 43. 
ſtreine, ac. Dong il a- &c. he hall have a- charge, oz kep in quiet. and VR. 
veraenvers ſon Setg- gainſt his Lord a Writ zu Pept kom cenantbeſate= Sec ia bre de Meme, 
nio2 un bꝛieke de Mel⸗ of Meſne, and ſhall reco- other moleſtation fo: atip 

ne, & recovera envers ver againſt him his da- manner of ſervice iſſuing out 


Iny ſes damages d ſes mages and coſts of — — 5 (c)vide Se&.142.540. 


(d)s E. 2. Coron. 424. 


coſtes de ſon ſuit, ac. ſuit, &c. hereof cometh (d) acquittal, % B. ibid. 
and quie us eſt, ( that is) that Stanf Pl. Cor. i o 4. 
he 5 prong > and he that 
is diſcharged of a felony, ac. by judgment, is ſaid to be acquitted of the felony , acquierarus 
de felonia; and if he be dawn in queſtion again he may plead (e) auter foits acquire. And - —_— TE 
therefoze if ſuch a Tenant as Lirtlecon here ſpeaketh of be diſtrained by any Loꝛd paramount, 13 E, 4.6. F. N. B 136. 
the Melne (to keep the tenant quiet) may put his beaſts in the pound, inſtead of the beaſts Lib 5. fol. 1 :0,1 11. 
of the tenant. : in Treſhams caſe. 
There be the kinds of Acquitals. 1. In acquital by Deed. 2. In acquital by Pzeſcrip= 3 E.3. 14.77. 5E. 3.11. 
tion. 3. In acquital by Tenure. Ind by Tenure four manner of wates, 1. E y owelty of 2 39 * * 9. 
ſervices, fc2 ſec vice acquits ſervice, 2. Tenure in Frankalmoign, whereof Littleton here | 4 1 . 
ſpeaketh. 3. Tenure in J rankmarriage. 4. Tenure by reaſon of Dower, 29 KH.6. 30. 33 H. 6. . 
F. N. B. 135 m. 4 E.. 35. 


¶ De cheſcun manner de ſervice. (t) and vet not of ſervices only, as Homage, by * 25 E.3.95- 
Fealty, Bent-wozks, and other ſervices but alſo of impzovement of ſervices, as if he be di⸗ (f H. 6.3 1.2.9 E427 
trained foz relief, Aide pur file marier, aide pur faire firz Chivaler,&c.Yiſa fo ſuit ſervice to a F. N.;. 136. m. 17 E.2.tic. 
Hundzed. (g) But in ſuit real in reſpect of reſtance within any Hund:ed, Leet,oz Turn, the Meſne.; E.3.49. 


Weſne ſhall make no acquital, foz that is in reſpect of his perſon and reſtancy. p 3 lib. z. fol. 34. 
¶ Briefe de Mejne. Breve de medio, a wit ot Meſne, ſo called by reaſon of the wozds For chi, wir ſee che Re- 


of the wꝛit of Meſne, which are, Unde idem A. qui medius eſt inter C. & præfatum B. A: who is giſter fol. and F. N. B. fol. 
Melne between C that is the Lozd paramount, and B. that is the Tenant paravail, And 135. Mirror cap. 2. Seck. 
note, that there be ſix wits in Law that may be maintained, quia rimer, befoze any moleſta⸗ 13. Bract lib. 2 fol. 34. 
tion, diſtreſs, oꝛ impleading. 1. A man may have his wꝛit of Meſne, (whereof Littleton here RE 1 
ſpeaks) befoꝛe he be diſtrained. 2. Þ Warrantia cartæ, befoze he be impleaded. 3. A Mon- 0 ACS. 
ſtraverunt, befcze any diſtreſs oꝛ vexation. 4. In Audita querela, befouze any execution ſued. 

5. Þ Curia claudenda, befoze any default of incloſuxe. 6. Þ Ne mjuſte vexes, befoze any diſtreſs 

oz moleſtation, Ind thele be called Brevia anticipantia, Wꝛits of pꝛevention. 


¶ Et recovera vers luy ſes damages. It is to be known, that there be two ſeveral W-2-cap.s. 

Judzments in a wꝛit of Meſne, one at the Common Law; another by the Statute of W. a. _ OTIS. 
cap.9. at the Common aw he ſhall have judgment to recover his acquital, and if he be di= 77 le. 
ſtrained oz damniſied, his damages and coſts : and the pzoceſs at the Common Law was : 
Sumitions, Attachment, and Diſtreſs infinite, in the ſame County where the wzit is 
bꝛoughr. The Judgment by the ſaid Statute of W.2. is afozejudger of the Weſnalty,and · Bracton tib.2.fol.84. 
that in two ſeveral caſes : one upon Pꝛoceſs given by the ſaid Dratute, viz. Dummons, At⸗ Fleta lib. a. cap. 43. 
tachment, and Gꝛand diſtreſs 3 and if he cometh not, and the wꝛit be returned, He ſhall be 
foꝛejudged: the other caſe is, where a Tenant recovereth his acquital in a wzit of Meſne ; 
if he be not acquitted afrerwards, he ſhall have a wait of Diſtringas ad acquierandum againſt 
the ſame Melne; and ik he cometh not, he ſhall be fozejudged by his default of the Meſnalty ; 45 E-3-31-18 F. a. tit. 
and ſo if he cometh, and it be found againſt him by verdict, he ſhall be fozejudged : but Foze= 1 N 36. 
judger in that caſe is not given againſt his heir, foz that the Statute ſpeaketh only of the rn 8 3 
Mele, and not of his heirs. And the judgment in caſe of fozejudgment is, Quod I. (le F. N. B. 127. 
Meſne) amittat ſervitia de A. (le Tenant) de tenementis prædictis, & quod omiſſo prædicto T. 
præfat' R. (le Scignior paramount) modo fit attendens & reſpondens per eadem ſervitia per quæ I. 
tenuit. The lard Statute in caſe of Foꝛe judgment doth not bind a Feme covert; and yet if 
ſuch judgment be given againſt a Baron and Feme, it is not void, but erroneous, and to be 7E.3-47.ticMeſne 18. 
reverſed in a wꝛit of Erroz ; and ſo fozezudgment againſt a Tenant in tail ſhall bind the iſſue 2 3 14 E. 2 
in tail in an A vo vv, until he reverſeth it by erroz. If two Joyntenants bꝛing a wait of * 1 
Meſne, and the one is ſummoned and ſevered, the other cannot kozejudge the Melne, foz he 
ought ro be attendant to the Lozd paramonnt, as the Meſne was, and that cannot he be 
alone. Ind ſoit is if there be two Joyntenants Weſnes, and in a wꝛit of Meſne bzought 
againſt them, one maketh default, and the other appears, there can be no Fozejudger, 3 

f 


19 E.3.Judgm,117- 


50 E. 2. 23. F. N. B. 13 7. 
Brack. I. 3. 25 6. b. Brit. f. 
58. b. Feta I. 2. c. 43· 


9 H. 3. Vouch. 277. 47 Hl. 
3. Garr. 99. Temps E. 1. 
Gar. 50. 4 E. z. Vouch.2 45. 
45 E. 3. 43. 11 H 4 52. 


Glanv. I. 2. c. 4,5, 6. 


Cap. 7. 


x * 


tenens fine prejuaiclo alterius quam m 
Ent if the daughter, the ſon being en venter ſa mer 
chat is bozn 38 becauſe wg no e — = — 
enant enter in Religion, and his heir koze judge f 
"IE 5 auſa qua — It there be 1 dꝛd, Pꝛioz, Meſne, and Tenn 
he alone can do nothing to the pꝛejudice oz diſheruenok 
Parſon, and the like. 


deraigned, he ſhall be bound 


Meſne cannot be fozezudged, becauſ? 
his Church. And the like Law is of a Bilhop, 


Of Homage Aunceſtrel. 


If the Tenant be diſleiſed, and the Diſſeiſoꝛ in a wiit of Meſne 
ſhall not bind the Diſſei ſer. z nd lo if the Melne be 
the Diſſeiſoꝛ, this doth not bind the Diſſeiſce; foz 


Sec 143. 


koꝛejudge the mean, this 


dilleiſeb, and a toꝛe judgment is had againſt 

the woꝛds of the i-:iv ure are, Quando 

cdii attornate ſe poteſt capital} Domivo, 

e, be lozejudged, it ſhall bind the ſon 
time of the foꝛe judgment. And ſo if 

Melne, and then the Tyceſtoz ig 


the 


No koꝛejudgment can be. but when there is but one mean between the L oꝛd diſtraining and 


the Tenant, becauſe the Tenant 
diſtraining, in reſpec there is a mean between them: 


in expꝛeſs terms. 

Nota, the 
upon the ſa 
judged, Foris judicatus; 
A. capitalis 
enſtodla, xc. 


laintiff in a wait o 


upon the fozejudgment cannot be attendant to the Lozy 
and fo the ſaid Statute pzovidethfoz 


t Meſne may chuſe either Pꝛoceſs at the Common Law, oz 
Statute of W. 2. Fozejudgment is calied Foris judicatio, and he that ty foze= 
and BraQon hath this wꝛit, Rex Vicecomir! ,8&c. & non permittas quod 
Dominus feodi iliiu; habeat cuſtodiam hæredis, quia in curia noſtra foris judicatur de 

Fleta calleth it Abjudicationem , and thereupou cometh abjudicatus ; foz he ſaith, 


Poſt Proclamationem, xc. fa&am, abducetur medius de feod o & ſervitio ſuo. 


— — *r —— —entn——— — — 


Chap. 7. 


| Er title ae Pre- 
ſcription en le 

tenuncie en le 

ſanke le tenant, & anxy 
en le Jeigniorie en le 


ſenke le Jeigniour. 


Here Littleton doth not de⸗ 
fine what Homage Aunceſtrel 
is, but putteth an example in 
one caſe. Foz in the 146 Secti- 
on it appearech,, that blod is 
not alwaies neceſſary, on the 
Zoꝛds ſide. In this example 
here put there muſt be a double 
preſcription, both in the blod 
of the Loꝛd, and of the tenant; 
and therefoze J think there is 
little oz no land at this day 
Holden by Homage Yunceſtrel. 

Ind hereof it is ſaid, Au- 
tant eſt le Seignlor tenus a ſon 
homage, come le homage a ſon 
Seignior,forſque ſolement en re- 
verence. And herewith agreeth 
Bracton; Eſt tanta & talis con- 
nexio per homagium inter do- 
minum & tenentem, quod tan- 
tum debet Dominus tenenti 
quantum tenens Domino, præter 
ſolam reverentiam. 


reit 4 luy gar- 


Homage Aunceſtrel 


Eenure per 
Momage an⸗ 
| ceſtrel eſt, 
lou un Tenant tient 
ſa terre de ſon Seig⸗ 
nio2 per homage, 
meſme le Tenant d 
ſes Aunceſto2s que 
heire il eff ont tenus 
meſme le terre del 
dit Seignioz & de 
ſes Anceſtozs que 
heire le Seigniour 
eſt, de temps dont 
memoꝛie ne cutt, 
per Homage, & ont 
fait a eur homage. 
Et ceo eſt appel Yo- 
mage aunceſtrel, per 
cauſe de continuance 
que ad eſte per title 
de Pꝛeſcriptiou en 
le Tenancy en le 


4 


ſanke le Tenaunt, 4 


aury en le Seignio⸗ 


Sect. 143. 


Enant by Ho- 
mage Anceſtrel 
is, where a Te- 


nant holdeth his land 
of his Lord by ho- 
mage, and the ſame 
Tenant and his Ance- 
ſtors whoſe Heir he is 
have holden the ſame 
land of the ſame Lord 
and of his Anceſtors 
whoſe heir the Lord 
is, time out of memo- 
ry of man, by Ho- 
mage, and have done 


to them Homage. 
And this is called 
Homage Aunceſtrel , 


by reaſon of the con- 
tinuance which hath 
been by Title of Pre- 
ſcription in the Te- 
nancy in the blood of 
the Tenant, and alſo 
in the Seigniory in 
rie 


ric en le (ike le Seig⸗ 
nis2. Et tiel Service 
de Yomage Anceſtrel 
trait a luy garrantte , 
ceſfaſſavoir , que le 
Seignioz due oft en 
vie , dt ad receive le 
Eomage de tiel Te- 
nant, doit garranter 
ſon Tenant quant 11 
c:* implede de la ter⸗ 
re tenus de luy per 
Homage Anceſtrel. 


the bloud of the Lord. 
And ſuch ſervice of 
Homage Aunceſtrel 
draweth to it warran- 
ty, that is to ſay, that 
the Lord which is li- 
ving, & hath received 
the Homage of ſuch 
Tenant, ought to war- 
rant his Tenant when 
he is impleaded ot the 
land holden of him by 
Homage Aunceltrel, 


Lib. II. Of Homage Aunceſtrel Sect. 144,145. 101 


ranty. Hereby appeareth what 
a reverend reſpect the Law 
hath to ancient inheritances 
continued inthe bloud of the 
Lozd and of the Tenant; faz 
in this example put, it the con⸗ 
tinuance hath not been in the 
bloud of both bodies, no war= 
ranty belongeth to Homage 
Anceſtrell, but if ancient con⸗ 
tinuance hath been in both 
ſides, n) then ſuch homage In⸗ 
ceſtrel dꝛameth to it warranty: 
ſo as ancient continued in he⸗ 
ritance on both parties hath 
moze pꝛiviledge & account in 
Law, then inheritances late= 
Ip oz within memory acquired, 


It the Lozd grant the ſervi⸗ 


ces of his Tenant by Yomage Fnceſtretfl, the Tenant ſhall not be compelled in a Per quz 
{ervitia ro atturn, unlels the Conulee will grant in Court to warrant the Land unto him. 
It the Tenant vouch by fozce of this warranty in Law, it is a good counterplea,that the 
Tenaac ( 0z any one of his Inceſts;s ) receſſit de ſervitio ſuo, & fecit ſervitium ſuum A. B. fine 
aliqua coactione de ſua propria voluntate. 


¶ Et ad receive homage de tiel tenant. (a) $0 ag befoze Homage received 
the Tenant could not abſolutely bind the Loꝛd to warranty; and therefoze of ancient time 45. E. 3.23. 
there lay (b) a Writ De homagio capiendo, foz the Tenant againſt the Loꝛd, to compell him (b)Glauy.lib.s. ca. 4,5. 
to receive his homage foz the benefit of his Warranty. Which Writ you ſhall read in Bratton & lib. 1. cap. 3. 


and (c) Britton, and the Pzoceſſe and manner of trial thereupon ; and the ſame you ſhail find 


in 47 fl. 3. 


7 


maner de ſervice, 


Trait aluy acquital. Ot acquitall ſomewhat hath dern ſaid in the 
Chapter of Frankalmoigne. 


q E il eff dit, q̃ ſt 

ti:1 tenant ſoit 
empled ꝑ un Præcipe 
quod reddat, &cc. & il 
vouche a garrantie 
ſon ſeignioꝛ, que vient 
eins ꝑ pꝛoces, & de⸗ 
manda del tenant que 
il ad de uy lier a 


T auxi tiel ſervice per ho⸗ 
mage Aunceſtrel trait a luy 
acquitall,S.que le Sũr doit acqut- 
ter le Tenant env:rs touts auters 
Sars paramont luy de cheſcun 


Sect. 144. 


AE alſo ſuch ſervice by Ho- 
mage Anceſtrel draweth to 
it acquitall, s.that the Lord oughc 
to acquit the Tenant againſt al 
other Lords paramont him of eve 


ry manner of ſervice. 


Sea. I45. 


ND it is ſaid, that 

if ſuch Tenant be 
impleaded by a Præ- 
cipe d:; reddat, &c. and 
vouch to warrantie 
his Lord, who com- 
eth in by Proceſs, and 
demands of the Tenant 
what he hath to bind 

| 7 


q [ JP APrecipe 9; 

reddat.Chis is 
underffood of the Rings wit 
Directed to the Sheriff of the 
County where the Land li⸗ 
eth, whereby the Sheriff is 
authozled to command the 
Tenant of the Land to yield 
the ſame to the Demandant ; 


Vide Britton ubiſupra. 
14 H.6.25.18 Hf. 6. 2. b. 
Glanvil lib. . ca. 4, 5. & 6- 
9 H. 3. Voucher 277 

47 Hl. 3. Voucher 270, 
271.43 E. 3 3. a. 


(n) See the ſecond part 
of the Inſtitutes upon the 
6.Chap.of the ſtatute of 
Bigamie. 


13 H.6.2.b. per Newton 


9 H. 3. Voucher 277. 


(a) 9 H.z. Voucher 277; 
Temps E. 1. Gar. o. 


Bracton lib. 2. fol. 8 3. 


(c) Britton fol. 172, 173. 
47 H. 3. garrantie 99. 


Sect. 142. & 54 


and of theſe wozds of the 


writ ( Przcipe quod reddat) 
the Writ is lo called. Writs 


of 


* 


Lib. II. 


Regiſt. 159. 


(d) Mir. cap. 5. ſect. 1. & 5. 
Bra&. li. 5. fo. 330, 381. 


Cap.7- 


of -Przcipe be of four kinds; 


Przcipe quod reddat, Præcipe 
quod facit , præcipe quod per- 
mittat, & Præcipe quod non per- 
mitta, & e, ag appeareth by the 
Regiſter, 


¶ Et il vouche a gar- 


rautie. a voucher, in Latin e 
vocatio 02 advocatio, is a woꝛd 
of Art made of the Werb voco, 


Brit. c. 7g. de Gar. Vouch. and is in (d) the underſtand⸗ 
Fletalib. s. c. 23. 24, 25. 26. ing of the Common Law 


&c. optime. Lamb 


Verb. Advocate. 


7 
(e) vid. Reg. Jud. for all pꝛoceuſe 
theſe judicial Writs. 


Expl. when the Tenant calleth a⸗ 


nather into the Court that is 
dound to him to Warrantte , 
that is, either to defend the 
right againſt the Demandant, 
oꝛ to yield him other Land, gc. 


in value: and extendeth to 


Lands oz Tenements of an 
eſtate of Freehold oz inberi⸗ 
tance, and not to any Chattel 
realzperſonal,oz mixt, ſaving 
only in coſe of a Wardſhip 
granted with warranty, (as 
ſhall be ſaid more at large in 
theChap.of Warranties;) fo: 


in the other caſes concerning 


Chattels, the party, if he hath 
a warranty, ſhall not vouch , 
but have his action of Cove⸗ 
nantzik he hath a Deed, oz if 
it be by * — _ 
upon his Caſe, oꝛ an action o 
Peteit, as the caſe ſhall re⸗ 
quire. Now ſeeing that one 
Latine, 3 tench, oz Engliſh 
woꝛd can have this particular 
flanification ; therefoze the 
Common Lawyer (that J 
may ſpeak once foz all ig 
d:iven,as _— * ot 
other liber ie ule 
do, 10 f fanificant wozds 
framed by art, which are cal⸗ 
led vocabula artis, though they 
be not proper to any lan⸗ 
guage. de that voucheth is 
Uouc 


Of Homage Aunceſtrel. 


garranty, » il mite 
coment il & ſes Aun⸗ 
ceſtoꝛs, ij heire il eſt, 
ount tenus la terre 
del vouchte & de ſes 
aunceſtozs de temps 
dont memozie ne 
curt; d ſi le Seignto? 
que eſt vouche ne a⸗ 
voit receive pas 
homage del tenant , 
ne daſcun de ſes aun⸗ 
ceſtozs, le Seignioz 
(fil voit ) poit dil⸗ 
claimer en le ſeig- 
niozy, & iſlint ouſte le 
tcnaut de [6 garrãty. 
Mes ſi le Sũr que eſt 
vouche ad receive 


homage de le Tenant. 


ou de aſcun de les 
Aunceſtozs, adonques 
tl ne diſclaimera , 
mes il eſt oblige per 
la ley de garranter le 
tenant:q dõq; ſi le te- 
unt perd ſa Fre ᷑ de⸗ 
fault del vouchee, il 
recovera en value 
envers la voucher del 
terres & tenements 
que le vouchte avott 
al temps de le vouch⸗ 
er, ou unques puis. 


Secf. 14 5. 


him to warranty, & he 
ſheweth how he & his 
Anceſtors, whoſe heir 
he is, have holden their 
Land of the Vouchee 
and of his Anceſtors 
time out of mind of 
man; and if the Lord 
which isvouched hath 
not received homage 
of the Tenant, nor of 
any of his anceſtors, the 
Lord (if he will) may 
diſclaim in theSeignio- 
ry, and ſo ouſte the te- 
nant of his Warranty, 
But if the Lord who is 
vouched hath recei- 
ved homage of the te- 
nant,or of any of his 
Anceſtors, then heſhall 
not diſclaim, but he 
is bound by the Law 
to warranttheTenant: 
and then if the Tenant 
loſeth his land in de- 
fault of the Vouchee, 
he ſhall recover in va- 
lue againſt the Vou- 
chee of the Lands and 
Tenements which the 
Vouchee had at the 
time of the Voucher, 
or any time after. 


| , vocans and he that ig vouched is called Uonchee, Warrantatus, (e) The 
hereby the Vouches is called 11 a Summoneas ad — bad wi oo need. = 


Sheriff returneth, that the Uouchee is ſuminoned, and he make default, then a f) Magnam 


(het . B.179- 136. cape ad valentiam is awarded; and if he make default again, then judgment is given 
39 E. 3.28 14 H. 6.7. 5 

17 E. 3.41.3 H. 4.4 

11 H. 4.72.45. E. 3. 19. 
F. N. B. 134,135. 


againſt the Tenant , and he over to have in value againſt the Nouchee. If the Uouchee 


dd appear, and after make 


fault, then Parvam cape ad valentiam ig awarded; and if he make 


detalut again, then judgment as befoze, But if the Sheriff return, that the UJouchee hath 


nothing, then after wits of Alias and Pluries, a wit of Sequatur ſub ſuo periculoſhall be a= 


warded; and if the like return be made, then ſhall the andant have judgment againſt 


the Tenant, but he ſhall not have judgment to recover in value, hecauſe the Noucher was ne⸗ 


ver warned, and it a 


ppeateth that he hath nothing: but in the grand Cape ad valentiam, it ap⸗ 
peareth that he hath aſſets; and hig making default afcer ſummong ig an implied confeſſion 


of the warranty. And it is called a Sequatur ſub ſuo periculo, becauſe the Tenant ſhall loſe his 


land 


UMI 


Lib. II. Of Homage Aunceſtrel. Se#.1459, 102 


land without recompente in value, unleſs he upon that Writ can bzing in the Uouchee to 
warrant the land unto him. Ind if at the Sequar' ſub ſuo periculo the Tenant and the Uouchee 
make default , and the Demandant hath judgment againſt the Tenant, and after bzings a 
Scire fac* to have execution, the Tenant map have a Warrantia cartæ, and if he were impleaded 


by a ſtranger, he may vouch again: but ifhe had judgment to recover in value, he ſhall never 


have a Warrantia cartæ, oꝛ vouch againz foz by this judgement to recover in value he hath bene⸗ 
lite of the warranty. Ind you-ſhall ind in Books a recovery with a ſlugle Noucher, and that 
ig, when there is but one Uoucher; and with a double UNoucher, and that ig, when theWouchee 
voucheth over; and ſo a treble MNoucher, ac. Again, you ſhall find there alſo a fein Uouch= 
tr, and that is, when the Tenant being impleaded within a particular juris dictionſas in Lon⸗ 
don 02 the like) voucheth one to warranty, and prays that he may be ſummoned in ſome other 
County out of the jurisdiction of that Court ; this is called a fozein Uoucher, but might en 2302-6 
moze aptly be called a Uoucher of a Fozreiner ,. de forinſecis vocatis ad warrantizandum, Note 8 0 
that by the Civil Law every man is bound to warrant the thing that he ſelleth oz conveyeth , 
albeit there be no expreſs Warranty: but the Common Law bindeth him not, unleſs there be 
a Warranty either in Deed oz in Law, foz Caveat emptor, as ſhall be laid nioze at large in the 
Chapter of warranty in the third Bok. * 5 

q Le q egnior( ſul voet) poet diſclaimer(u )en le Seigniorie. Diſclaim- 


er, diſ | 


, | N Lamare,ig compounded of de and clamo,and ſigniffeth utterly to renounce the Se⸗ 
igniory. | | | : "EM 
(a) Note, there be divers kinds of Diſclaimer: that is to ſay,a diſclaimer in the tenancy; fon 47 u 3. 
a Diſclauner inthe bloud; and a Diſclaimer inthe Seigniozy 3 whereof Liccleton here pur= jg, HOES, 
teth his cale. 5 Y | & 151.b.gs E.3.19. 
(b) But if che Tenant in Frankalmoign bꝛing a Writ of Meſne againſt his Lord, the Lozd 21 e 4 7 
cannot diſclaim in the Seigniozy, becauſe he cannot hold of any man in Frankalmoign, but (b) 14 H.3. tit. Diſclaim: 
of hig Donoꝛ and his heirs. Ind lo note a diverſity between a Tenure in Frankalmoign , b.33. 
wherebe Divine Service is maintained, and Homage I nceſtrel, which reſpecteth tempoꝛal 
Service. But if the Loꝛd will not diſclaim in the Seignio:y inthe caſe of Homage Pnce= 
ſtrel, then albeit he hath not received Homage, he ſhall warrant the land. 47 H. 3. Diſclaim. 33. 


q ¶ le d eignior que eſt vouche ad receive homage, Sc. il ne diſclai- vidrd1..2; . bi 


. , . 4 6.1.7.1. 
e. Fherefore it is good koꝛ the Tenant,to the intent to oult theKozd of his Diſclaimer, in — 
his Uaucher to alleage, that the Lozd hath taken Homage of him; and if he alle age it not, and a 
the Loꝛd offer to diſclaim, the Tenant may counterplede the ſame by acceptance of Homage : 
and the reaſon that the Loꝛd cannot diſclaim in that caſe is,fo: that he hath accepted his hum= 
ble and reverent acknowledgment to become his man of life and member and terrene honoꝛ, and 
to be faithful and loyal to him foz the Tenements which he holds of him, and againtt the accep⸗ 
tance hercof the Lozd cannot diſclaim. 

¶ Que il auoit al temps del voucher. hereby it appeareth>that the Cenant ſhall 
not be dꝛiven to recover in value only thoſe lands which the Lord had from that Anceſtoꝛ which 
created the Seigniozy,foz that were in manne: impoſſible, foz that the Seigniozy mult be 
created befoze time of memory, and the firſt creation of the Seigniozy did not create the War⸗ 
ranty, but the continuance of both ſides time out of mind created the Warranty. And that is e : 
the reaſon that a wit of Innuity ſhall not (c) lie againſt the heir by pzeſcription, becauſe it . 10. Ef. 
cannot be known whether he hath any land by deſcent krom the ſaid Anceſtoꝛ that firſt gran⸗ 9 H. 6. 74.37. H. 61 * 


(u) Brit. 174 


ted the Annuity. And here is a point woꝛthy of obſervation, that in the caſe of Homage Þn= ; H. 5. F. N. B. 152. 


ceftrel, ( which is a ſpecial warranty in Law) by the apthozity of Littleton, the lands gene⸗ 
rally that the Loꝛd hath at the time of the Moucher ſhall be liable to execution in value, whe= 
ther he hath them by deſcent 02 purchaſe. Gut in the caſe of an expꝛeſs Warrant, the heir ſhall 
be charged but only foz ſuch lands as he hath by deſcent from the ſame Anceſtoꝛ which created t 
the Warranty, | (d)28 E.r. Vouch. 291] 
. Note what pꝛiviledge this ancient warranty (created by operation of Law.) hath moze 9 Ed.. 

then the expreſs warranty. Ind ſo you may obſerve that in this caſe firmior & potentior eſt War. Car. 20.19. Fines 
operatio legis quam diſpoſitio hominis. ; ; = ” 

Al temps de voucher ,ou unques puis. This is evident and wozthy of diltgent 2% BT Lane 
obſer vation, viz. that the lands of the Mouchee ſhall be liable to the Marranty that the Uouchee in value 3. | 
hath at the time of the Uoucher, fo that the Uoucher is in lieu of an acion;and-ina Warran- 16 E.;. Vouch. 8. 
tia cartæ, the land which the Defendant hath at the time of the Writ bzought ſhall be liable 15 E-3-Vouch-24. 
to the Warranty. Bon 1 A S's _ þ 
Aron a Judgement in Debt, the Plaintiff (d) ſhall not have execution but only of that f 142 E. 3. r. 
land which the Defendant had at the time of the judgment, foz that the action was bzought 4 Afl. 17. 
in reſpect of the perſon, and not in reſpect of the _ But if an action of Debt be brought. s E. z. tit. Execut. 2 49 

4 2 again | 


* 


Lib II. 


ſe) 22 Aſſ. pl. 32. 


32 E. 1. Voucher 292. 


vide Britton fo. 58. 110. 


(r )45 E.3. 7. 22 E. 4. 
=. 


vide Sect.14 3. 


T4 H. 6. 12.2 H. 6 9 
38 Aſſ. p. 2 2.37 Aſſ. 6. 
Lib. 3. to. 7 3. &c. Dean 
and Chap. de Norwich 
Caſe. 


Cap. 7. 


Of Homage Aunceſtrel. 


Seck. 146. 


1 e heir, and he alieneth, hanging the writ , yet ſhall the land which he had at the 
cy. the . — de charged , for that the action was bzough' againſt the heir in 


reſpect of the land. (e 


amerciament alfefſed Walt be cha 
amerciamentis not in r , 
Foz the f But the iſſues of a Juroz ſhall be levied upon the Feoffee, albeit they 


default in his perſon. 


and not that 


It᷑ a man be Nonſuir, the land only which he „d at the time of the 
which he had at the finding of the pledges, 
pect of the land, but of his want of pꝛoſecution, which wag a 


were not loft befoze the feoffment , becauſe he wag returned and ſwozn in reſpect of the land. 


Note the diverffty. 


I a man give lands in fee with warranty, 


and bind certain lands ſpecially to Warranty, 


the perſon of the Feoffoz is hereby bound, and not the land,unleſſe he hath it at the time of the 


Voucher. 
J 03 Keigniorie eſt 
extinct, & le Te- 


nant tiendra de Seig- 
nior prochein para- 
mount, Oc. Were two 
things are to be obſer bed: 
Firſt,that by this diſclaim⸗ 
er in the Seignioꝛy the De= 
ignioꝛy is (f) extinc in the 
jand. | | 


Secondly, that after the 
Diſclaimer the Tenant ſhall 
Hold of the next Lo2d para= 
mount by the ſame Services 
as the meſne ſo dilclaiming 
held befoꝛe. 

aS un Abbe ou Pri- 
or ſoit vouch c. com- 
ment, Sc. Uncore 11 
ne poet diſclaimer Sc. 
Here it appeareth of theLo:ds 
ſi de, that continuance of bloud 
is not neceſſary) but yet there 
mult be p2ivity of ſucceſſion 
time out of mind in one polt= 
tick body,foz if that body be 
once difſolved, though a new 
be founded of the ſame name , 
«nd all the poſſions be gran= 
ted to them,yet the Homage 
Aunteſtreli is gone. But if a 
Prioꝛ and Covent be tran(= 
lated, concurrentibus hiis quæ 
in jure requiruntur to an 2 b⸗ 


bot and Cobent, oz to Dean 


Set. 146. 


CT [Teſt aſcavotr . 

P que en cheſcun 
cas ou le Seignioz 
poit diſclaimer en ſon 
Seigntozie p la Ley, 
q de ceo voit difclaim 
en Court de Ueco2d , 
ſon Seignioꝛzie eſt ers 
tinct , & le Tenant 
tiendꝛa del Seifgntoz 
pꝛocheine paramount 
le Seignioꝛ que iſſint 
diſclaime. Mes fi un 
Abbe ou Pꝛioꝛ ſoit 
vouch per fozce de 
Homage Aunceftrell . 
tc. comment que il ne 
unque pꝛiſt Homage, 
ic. uncoze il ne poit 
diſclatmer en tiels cas 
ne en nul auter cas, 
car ils ne poient ani⸗ 
enter ou diveſter choſe 
de fie que ad eſte ve- 


ſtue en lour meaſon. 


ND it is to be un- 

derſtood, that in 
every caſe where the 
Lord may diſclaim in 
his Seigniory by the 
Law, and of this he 
will diſclaim in a 
Court of Record, his 
Seigniory is extinct, 
and the Tenant ſhall 
hold of the Lord next 
paramount to the 
Lord which ſo diſ- 
claimeth. Burt if an 
Abbot or Prior be 
vouched by force of 
Homage Aunceſtrel, 
&c. albeit that he ne- 
ver took Homage, &c. 
yet he cannot diſclaim 
in this caſe, nor in any 
other caſe, for they 
cannot take away or 
deveſt a thing in fee 
which hath been veſt. 


ed in the houſe, 


and Chapter, there the Homage Junceffrel remains;foz though the name be changed, yet the 
body was never diſſolved, but in effect it remaineth Kill. It the body Politick were fonnded 
within time of meniozy, there cannot be Homage Funceftrel,foz that continuance faileth : and 
though Anceſtoꝛ is ever properly applied to a natural body, yet it is called Homage Bunceftrel 
when the tenure is of a body Politick, foz that it is Zunceſtrel of the Tenants ide: but on 
the other fide, an Abbot oꝛ Pꝛioꝛ cannot hold by Homage Junceftrel,foz,as appeareth by Lit= 
tletons examples, it muſt ever be Junteſtrel of the Tenants ſide. Ind where Lirrleron putteth 


his caſe of an Ybbot oz Pꝛioꝛ, the ſame Law is of a Biſhop, Dean Brchdzacon, Pꝛebend, 
Parſon, Uicar, and the like. Another thing here to be obſerved is, That an Abbot oz Pzioz 
cannot diclaim, ac. foz regularly it is true. Quod meliorem conditionem Eccleſiæ ſuæ facere 
Poteſt Pralatus, dereriorem nequaquam; and again, Eccleſiz ſuæ conditlonem meliorem _ 

poſſunt 


Lib. II. 


Of Homage Aunceſtrel. 


Seck. 1 47. 


. ) 540 44 Ab⸗ 
in them, 38 E. 3.33.1 6 E. 3. tir 
2 ion in a Abbor 13.19 E.3 tit. 
une it in an Abbot 12.7 R.2. Abbor 


recovery in an higher action : Et res judicata pro veritate accipitur : and this is dit 
Ind ſo it is of a Statute oz Recogniſance acknowledged by - Fbbor 2 ta Chattet. 


C I Tem ſt home q 

tient ſon terre p 
homage aunceſtrel a⸗ 
lien a un auter en fie, 
le aliente ferra Yo- 
mage a ſon Seigdto? , 
mes il ne tient de 
fon Seigniour per 
homage Aunceſtrell, 
pur ceo q le tenancie 
ne fuit continue en le 
ſanke de les aunce⸗ 
ſtozs laliente ; ne la⸗ 
lience navera james 
garrantie dla terre d 
ſon Sñr, pur ceo que le 
continuance del te⸗ 
nancie en le tenant c 
a ſon ſanke per lali⸗ 
enation eſt diſconti⸗ 
nue. Et ſic vide, que ff 
le tenant que tient la 
terre per homage aun- 
ceſtrell de ſon Seig⸗ 


Sect. 147. 


Lſo if a man 
which holds his 

land by homage Aun- 
ceſtrell alien to ano- 
ther in ſee, the Alienee 
ſhall do homage to 
his Lord, but he Hol- 
deth not of his Lord 
by homageAunceſtrel, 
becauſe the Tenancy 
was not continued in 
the bloud of the Ance= 
ſtors of the Alienee; 
neither ſhall the Alie- 
nee have warranty of 
the Land of his Lord, 
beeauſe the continu- 
ance of the tenancy iu 
the tenant and to his 
bloud by the ahltena- 
tion is diſcontimied. 


And ſo ſee, that if the 


Tenant which holdeth 
his Land of his Lord 


; eth,the 
teſt reli is dedt 
enterrupti 


q A en A un auter 
cp ES e e. Foz her 
the pzivity of the estate is = 
tered. e the continuance of it in 
the bleud of the Tenant is 
diſſolved. But it the Tenant 
maketh a:Keaſe fox life , 02 ã 
. — nn 
ance Pirvity and eftace 
in the Tenant in reſpect dt 
the reverſton that — 
— — 
as 
out of him mat ieh enam 
maketha ſcoſfment in t᷑es upon 
condition, and diet, his heir 
pevfo2meth the condition, ans 
re=entr nage aus 
'in reſpect 


of the io wol the con⸗ 
tinuance ot 'the gib and 
eſtate. Ind chis tuſe was put 
and not denied in he 


© 


”= 


ultimo. 4 H.7.2-2 H .4.6. 


34 Aſſ. p. 7. 14 E. 4. tit. 


| Abbot. B. SE. 3. 28.12 H. 


3. 7. 


(i) 12 H. 8.7. 


k )7 R.2.tit. Abbot 7. 


obligation again an Ab- Ses cheBooks nexrabore 
. — 


—— cafe dermis cre] m) i Mich. 14 & 14 


the Lom Crogivelt and An- 
drews , ieh 14 & 15 Eliz. 
which I my ſelf heard and ob= 


ſerved. As, il Ceſtuy queufchad 


made a fi in kee upon 
con dition, and entred foꝛ the 
condition broken, he ſhould 
have detained the Land a⸗ 

gain 


liz. 


s H.7i 


Lib II. 


(a)5 E. 3. 11. per Can- 
trel. | 


38 E. 3.20.11 4042 
217. B. 3. A7. S i.. 
26 E. 3. 58.1 6 E. 3. 5 6. 


16 E. z. Voucher 87. 
18 E. 3.30. 44 E. 3. 
Littleton fol 169. 


tb) Britton x 75,176: 


0 6h 


Cap. 7. 


E Feoffees fez ever, 


that the effate and pꝛibitx 


was foz the time taken out of 


the Feoffees, and thereby diſ⸗ 
But if the 


ſolvbed foz- eber. 
Rand were-recovered- again 


"the tenant upon a kaint title, 


and the Tenant recover the 


ſame again in. a .action of 
Higher na e the Wo⸗ 
=—_ a 


"vor e held by 


fo ) Britton fob: "790: 2, 19 Homage 18 in 


x piiviry of 
meet vec 


Of Homage Aunceſtrel. 


mto2 alien en kee, co- 
ment que il repriſt 
eſtate de laliente ar⸗ 
rere en kee, il tient la 
terte ꝑ homage, mes 


nemy per Homage 


aunceſtrell. 


93 ret fox the right was a ſufficient mean fo the continuance: ſo it is if 
had reherſed it in a wꝛit of 88 n) It the alienee de impleaded in Littletons caſe, and 


Seck. 148. 
by Homage aunceftrell 
alieneth in fee, though 
he taketh an eſtate a- 
gain of the alienee in 
fee, yethe holdstlieland 


by homage, but not by 
Homage aunceſtrell. 


Homage Aunteſtrel, albeit he cometh. in by fiction of Lam to 
aber 22 7 . tot is purpoſe he cannot come in as Tenant 
the effate and pzivity,and,agLittleron 


je diſconrempngy of the 
aner was not a in the didud. (o) Ind Britton ſaith, Et come aſcun ne- 


| queden Nie uche per Homage, & Te Seigniour rene e ayerrer que le tenement deunt il youche 


uit trauſlate hors del Hank del primer — per — 
oucher fon feoffor ouſes heir 


. TComent que il repniſd eſtate del — en fee, Sc. For the cauſe afozeſaid, 


"caſe ſoit le tenant charger de v 


* ou per aſcan auter traſſation; en tiel 


in relpect ofthe interruption of the privity and continuance of the estate. And herewith agree 
ur Þooks in caſes. of Warrantegan Deed, 02 warranties in Law. moze of this: in the 
Chapter of Warranties, - | f 


q Na ferra ho- 


mage al fits. 


At A. holdeth of B. as of 
the Wannoꝛ 'of Dale, whereof 


B. is ſeiſed in tail, B. diſcon= 


tinueth tha eſtate tait , and 
taketh back an; effate- in Fre 
ſimple, A doth Homage to B. B. 
dieth ſeiſed, the iſſue in tail 
entreth; A- hait do homage a⸗ 
Nin to the heir in tail ot B. 
becauſe he is remitted to the 
eſtate tail; and the eſtate in 
fee that — 
ſprct whereof the homage is 
done, is vaniſhed, and the heir 
in tail is in of ane eſtate, in 
reſpect whereaf he ought to 
do a new homage: (b) But 
regularly it is true which 
Eitileton ſaith. that when a 
Tenant hath done once ho= 
mage ta his n, he is ex⸗ 
— oz term of; his life to 
make Homage to am other 


heirs of the, Rozd- Wut he 
hall do fealty to his Mon; ai⸗ 


beit he 1 1 n 


Sed. 1 48. 


Tem il eſt dit, 

que ſi home ti⸗ 
ent ſa terre ö ſon Se⸗ 
ignio2 per homage & 
fealty, c il ad fait ho- 
mage a fealty a ſon ſe- 
ignioꝛ, e le ſeignioꝛ ad 
iſſue fits, c de by, & le 
ſeigniozy diſcendift a 
le fits; en ceo cas le 
Tenant que--fiſt ho- 
mage al pere ne terra 
homage al fits, pur ceo 
que quant un tenant. 
ad kalt un koits ho⸗ 
mage a ſon Seignto? , 
il eſt excuſe pur terme 
p ſa vie de faire ho⸗ 
mage a aſcun auter 
heire del Seignioz; 
mes uncoze il ferra 
fealty al fits a heire le 


Seignoꝛ, coment que 


i it AY a wn pere. 


L ſo it is ſaid, that 
if a man holds his 
Landof his Lord by Ho- 
mage and Fealty, and 
he hath done homage 
and Fealty to his Lord, 
and the Lord hath iſſue 
a ſon, and dies, and 
theSeigniory deſcend- 
eth to the ſon; in this 
caſe the Tenant which 
did homage to the Fa- 
therſhallnotdo homage 
to theSon, becauſe that 
when a Tenant hath 
once done homage to 
his Lord, he is excu- 
ſed for term of his life 
todo homage to any o- 
ther heir of the Lord; 
butyet heſhall dofealt) y 
to the ſon and heir of 
the Lord, although he 
did fealtyto hisFather. 


Seck. 


UMI 


Lib. II. 


C ITem ſi le Sfir, 

apes le homage 
a luy fait per ſon te- 
nant, grant le ſervice 
de ſon tenant per le 
fait a un auter en kee, 
t le tenant atturna, 
ttt. donque le Tenant 
ne ferra my compel 
de faire homage, mes 
ilferra fealty, coment 
que il fiſt fealtie de⸗ 
vant a le grauntoz. 
Car fealty eſt incident 
a cheſcũ atturnement 
del Tenant, quant le 
Sfirte eff graunt. 


Mes {| aſcun home 


ſoit ſeiſie dun manno2, 
q un auter home tient 
de lup la terre came 
del mannoz avantdit 
per pGnage , le gel 
Tenant ad fait Ho- 
mage a ſon Sur gue 
cit ſeiſie vel mannoꝛ, 
ſi apzes un eſtrange 
pozt Præcipe quod 
reddat envers le Dfir 
del mannoz & reco⸗ 
vera le mannoz en. 
vers luy, c fuiſt exe⸗ 
cution, en ceſt caſe le 
tenant ferra auter- 
foits homage a celuy 
que recovera le man- 
no2,coment que il tiff 
homage devant, pur 
ceo que leſtate celuy 
que receivoit le pꝛi⸗ 
mer homage eſt de⸗ 
feate per k recovery ; 


Of Homage Aunceſtrel. 


Sed. 149. 


Aſo if the Lord, 

after the Ho- 
mage done unto him 
by the Tenant, grant 
the ſervice of his Te- 
nant by Deed to ano- 
ther in fee,and the Te- 
nant atturneth,&c.the 
Tenant ſhall not be 
compelled to do ho- 
mage, but he ſhall do 
fealty, although he did 
fealty before to the 
Grantor, For fealty is 
incident to every at- 
turnment of the Te- 
nant , when the Seig- 
niory is granted. But 
ifany man be ſeiſed of 
a Mannor,and another 
holds of him the Land 
asof theMannor aſore- 
ſaid by Homage, 
which tenant bath 
done homage to his 
Lord who is ſeiſed of 
the Mannor , if after- 
wards a ſtranger bring 


ethapræcipe quod red- 


Sect. 1 49 


Im ſile Sæignior 
Sc. grant le ſers 
vice de ſon Tenant per 


when the KLo:d alteneth the 
Detignio:y,and when the Ce⸗ 
nant alteneth the tenancy:Foz 
when the Tenant hath dane 
Homage, and the Deigniozy is 

transferred to another either 
by the act of the party,as ali⸗ 

enation,oz by ad in Waw, as 
deſcent, vrt the Tenant ſhall 
not iterate homage, as he ſhali 
do fealty:but when the tenant 
doth homage, and alieneth the 
tenancy,there is a new Te= 
nant which never did homage, 
and therefoze he ought to do 
homage to the Loꝛd, albeit his 

Alienoꝛ had done it bet̃oʒe. And 
it is to be obſerbed, that none 
gall do*homage but the Ce⸗ 
nant of the land to the Lozds 
of whom it is hoiden; and 
therefoze if homage be due to 
be done by che Tenant,if the 
Tenant aliencth the Land to 
another, the Aienoz cannot be 
compelled to do homage. 

q Attorne, Sc. here 
byl c.) it is to he underſtood, 
that albeit he pay his rent, 
perfozm higannu ai ſervices , 
and do Fealty, which is 8 
part of homage, yet hamage he 
ſhall not do, | 


¶ Mes ſi aſcun home 


dat againſt the Lord of ſoit ſeiſie dun mannor, 


the Mannor, and reco- 
vereth the Mannor a- 
gainſt him, and ſues 
Execution: in this caſe 
the Tenant ſhall a- 
gainqo homageto him 
which recoyered the 
Mannor, although he 
had done homage be- 
fore, becauſe the eftate 
of him which recei- 
ved the firſt homage 


the caſe of the 25 * 
Seignioꝛp differe om the 
alienation of the Loꝛd, which 
is his own act, oz the deſcent 
of the Deigniozy to the heir, 
which is an act in Law. Ind 
the reaſon of this diyerſſpy 
is, foz that by the recovery, 
the ſtate of him that received 
the — is defeated; for it 
all not lie in the mouth of 
Tenant tofaifffe, o to 


104 


Britton 176. 


13 E. i. tit per quæ ſer- 
vitia 22. & tit. Gar. 91. 


» E.4.2 7. b. 


Vide Se&. 551: 
33 E.3.Avowry 255. 
37H. 6.3 3.39 H. 6, 34. 


fruftrate oꝛ defeat, the recobe= 7 H. y. 11. Doct. & Stud. 


his 


— 
— 


ry which was agai 
Loꝛd ot the Manndꝛ, oꝛ — 


F 


tol. 45. 28 H.3.Dier 41. 


Lib. II. 


7 H. d cap. 4. 


Cap. 7. 


nioꝛp, foꝛ that the Tenant had 
nothing therein, and every 
man by Law ought to meddle 
in ſuch caſes with that which 
belongeth unto him: which is 
wozthy of obſervation concer= 
ning falfifying ot Recoveries. 
Muote, that to falſify, in le⸗ 
gall underſtanding, is to pꝛobe 
faiſe,that is to avoid, oz, as 
Littleton here ſaith, to defeat, 
in Latine folſare, ſeu falſificare, 
i. falſum facere. n 
But ſince Littletos wꝛote, it 


Of Homage Aunceſtre]. 


ct ne gerra en la 
bouche le Tenant a 
faurer ou de feater le 
recoverie que fuit en⸗ 
vers fon Seignioz. 
Et ſic vide diverſita- 
tem en ceo caſe lou 
home vient a le 
Seigniozp per reco- 
very, & lou il vient 


50M 


8 eck. 150. 


is defeated by the reco- 
very, andit ſhall not 
lie in the power ot the 
tenant to falſifie or de. 
fear the recovery 
which was again his 
Lord. And ſo ſee a di- 
verſity in this caſe, 
where a man comerh 
to a Seigniary by re- 


6g recited be Ace of Parlia= per diltent ou per covery, and where he 


er habe luer reroberttg a-. Graunt al Seigni- cometh to the ſame by 
gainſt them of divers Ma⸗ 02y, diſcent or grant. 


n028,fc.fo: the perfozmance of 
their wills. foz the ſurety of their wives jopnturrs, ac. and the Recoberoꝛs had no remede to 
compelli the Freeholders and Tenants, ec. to attourn unto them, nor could by ozder of Law 
- attain to the Rents, Services, 4c. that I doth give the RKecoverozs power to diſtrain and 
avow : whereupon many have thought that this doth impugne Litclerons caſe of the Recove= 
t · But diſtioguendumeſt: Lictleton intendeth his caſe either upon a recovery by title , (t 
he ſaich, that the ſtate of the Tenant in the Recovery is defeated, ) oz without any conſem 
upon pzetence of Title, which is all one; foꝛ the tenant cannot faiſif9, and the Lozd ſhould 
-avow as one that came in of a foꝛmer Titie. Ind Lictleton hath gocd authozity in Law to 
warrant (a) his opinion, and the Statute of 7 H. 8. extendech to common Recoveries had be 
conſent and agreement, as appeareth by the Act it ſelf, which then was and yet is a common | 
aſſurance and conveyance,whereof the Law take th notice, and whereupon (as appeareth by 
the Act) anule may be limitted. So as it is apparent, that ſuch Recoverozs came in meer⸗ 
iy under the ſtate of the Lozd, ec. and had no remedy (as the Statute ſaith) to compell the 
Freeholders and Tenants to attozn; and without attournment could neither diſtrain no! a= 
vow, Wherefo:e this Statute gave Recovero:zs remcd- to diſtrain, and a fozm to avow aud 
. juſtify, which they had not befoze, as it appeareth by the Doctor and Student, who lived at that 
| time. The body of the Act is, That ſuch Recoverors may diſtrain ene mae as thoſe 
erſons againſt whom the ſajd Recovery is ſhould have done, c. if the He Recovery hal not been 
ad, and have like remedy, &c. 

If a man had made a Leaſe fo: years to begin at Michaelmas, reſerving a Rent, and befoze 
Michaelmas he had ſuffered a common recovery , the Recoveroz fhouid diſtrain foz that Rent, 
which the Leſſor befoze the Recovery could not. But if the Recovery had not been had, then he 
might have diſtrained, and ſo it is within the Mtatute. But if a Fine had been leviedof a Ma⸗ 
noꝛ and befoze attournment theConuſee had ſuffered a commonRecovery,the Recoveroz ſhould 
not diſtrain, ac. becauſe the Conuſes againſt whom the Recovery was had could not. 

WE ut this At extended only to Diſtreſſes and A vowzies foꝛ Rents, Services and Cuſtoms, 
and gave alſo a form of a Quare impedir. But upon this Dtatute it was holden, That the 
Recoveroz could not habe an action of Debt againſt the Leſſee foz years, no: an action oł 

-wafte againſt Cenant foz life 0z years; and therefoze remed?z wag p2ovidsd in theſe caſes by the 
Dtatute of 21H. 8. 


(a )39H.6.22.37.H.6. 
$8.35 H. 6. 2 2. . 


21 H.8.Dier 41: 


221 H. 8. cap. 15. 


Sect. 1 30. 


Lſo if a Tenant 
which oughtby 
his Tenure to do his 


Tem ſi un Te- 

nant que doit 
per ſon tenure faire 
a (on Seignioz Po- Lord Homage com- 
mage, vient a ſon eth to his Lord, and 
Seignioz , d dit a faith unto him, Sir, I 


lup, 


q po a ſon Se- 


igniour. The 
Tenant ought to ſek the 
Lo:d to do Him homage , if 
the Lozd be within England; 
fo: this ſervice is perſonal 
as well of the Lozds fide as of 
the Tenants, foz law requi⸗ 


UN 


Lib. Il. Of Homage Aunceſtrel, Seck. 1 3i, 152. 105 
lup, Sir, jco Toy a reth oder and decency. And 


: theteioze Bracton ſaith, Et ſci Bracton ſol. 80. a. 
vous faire homage — ile qui homagium And Britron tol.1 7x, 
pur les tene.nents q 


ought to do homage 


uno you for the tene- 
ments which I hold 


ſuum facere debet,obtenta reve- *5*<<*h bereich. 
jeo teigne de vous , & rentiæa quam debet Domino ſuo, 

jeo ſue icy pꝛiſt a vous 

faire höage pur mel⸗ 
mes les Tenements, 
pur q jeo vous pꝛy q 
oze ceo voiles receiver 
De moy. 


of you, and I am here 
ready to do homage 
to you for the ſame te- 
nements, and there- 
fore. I pray you that 
you would now receive 
the ſam e from me. 


adire debet Dominum ſuum u- 
bicunque inventus fuerit in reg- 
no, vel alibi, ſi poſſit commodè 
aditi, & non tenetur Dominus 
quærere ſuum tenentem, & fie 
debet homagium ei facere. And 
the ſame Law it is fo: Fealty. 
And the diverſity between 
theſe ſervices and the rent is, 
becauſe that theſe are perſo⸗ 


nal, and the rent may be paid and received by other; and therefoze a tender of the rent upon 


the land is ſufficient, 


Sed, 151. 


ND if the Lord 

% ſhall then refuſe 
to receive this, then 
after ſuch refuſal the 


C&C >> le Sfir 

adonques re- 
kuſa de ceo receiver, 
Dong ap2es tiel- re- 


Nd the reaſon hereof „ige Brad. fol. 53. 
C A is, foz that when the Britton r 75,1 — 

Tenant hath done 21 E3.24.21 Afl.p.73: 
his endeavour and duty to 20 E.3.Avowry 223. 
offer his coꝛpoꝛal ſervice, and 45 E-3-9- 7 E-44 
the Lozd refuſeth the ſame, oz ** E.. 7. 20 H. 6.3. 


fuſal le Sur ne poet 
diſtreiner le Tenant 
p le homage aderere, 
devant que le Sur 
requiroit le Tenant 
de faite a luy homage, 
t le Tenant a ceo 
faire refuſa. 


C Tem hoe poit te⸗ 

ner ſa terre ꝑ ho⸗ 
mage Aunceſtrel a per 
Eſcuage ou per auter 
ſervice de Chivaler, 
auribien ſicome il poit 
teſt ſa terre ꝑ homage 
Aunceſtrel en Socage, 


Lord cannot diſtrein 
the Tenant for the 
homage behind, be- 
fore the Lord requi- 
reth the Tenant to do 
homage unto him; 
and the Tenant refuſe 
todo it, 


Se. 152. 


Lſo a man may 

hold-his Land by 
Homage Aunceſtrel and 
by Eſcuage, or by o- 
ther Knights ſervice, as 
well as he may hold his 
land by Homage Aun- 
ceſtrel in Socage. 


D d 


doth not accept his ſervice 
upon his tender thereof, 
(which is a refuſal in Law) 
then the Law in reſpect of 
the Loꝛds fault requireth,thac 
befoze the Lo2d can diſtrein 
foz it, that he doth require the 
tenant to do that ſervice ; and 
if he either refuſe to do it, 02 
do it not when he is required, 
it is a refuſal in Law. 


TC D as Homage Fun= 

0 ceſtrel may belong as 
©» well to a tenure by 
Eſcuage 02 nights ſetvſce, 
as to a tenure in ſocage, oz 
to a tenure in nature of 
Socage, whereof there hath 
ſomewhat been ſpoken in the 
Chapter of Socage, 


Chap. 


Lib II. Cap.s. 


Chap &. 


＋ Enure per 
| grand Ser- 


jeanty cometh of the French 
wozd | Sergeant} i. Satelles, and 
(a) Serjeantia idem eſt quod 
Servitium. Ind it is called 
(b) Magna Serjeantia, oz Ser- 
janteria,*02 Magnum ſervitium, 
great ſervice, as well in re⸗ 
ſpect of the excellency and 
greatneſs of the perſon to 
whom it is to be done, (foz it 
is to be done to the King only) 
as of the honour of the ſer⸗ 
vice it ſelf; and ſo Littleton 
himſelf in this Section ſaith, 


(a)Glanvil.lib.9.cap-4- 


(b)Braton lib. 2.35. 

& 24,85. lib. i. cap. 10. 
® Fleta lib. 1 cap. 10. 
lib. a. cap. 9. in fine 
Britton cap. 66. fol. 164, 
165. 


165. 
Ockham cap. quod non 
abſolvitur. 


that it is called Magna Ser- 


jeantia, oz Magnum Servitium, 
becauſe it is greater and moꝛe 
wozthy than Knights Ser= 
vice, foz this is revera Servi- 
tium Regale, and not Vilirare 
only. Fleta ſaith, Magna au- 
tem Se jeantia dici poterit, cum 
quis ad eundum cum Rege in 
exerciru cum equo cooperto 
vel hujuſmodi ad patriæ tui- 
tionem fuerit feoffatus. 


¶ De noſtre Seigni- 


or le Roy - This Tenure 
hath ſeven pꝛincipal pꝛoper⸗ 
tieg. 1. Co be holden of the 
King only.2. It muſt be done 
when the Tenant is able in 
pꝛoper perſon. 3. This Ser= 
vice is certain and particular. 
4. The relief due in the re⸗ 
ſpec of this Tenure differeth 
from Knights ſervice. 5. It is 
to be done within the Realm. 
6. It is ſubject to neithe, Aid 
pur faire fitz Chivalier, oz file 
marier. And 7. Jt puyeth no 
Eſcuage. 

A Come de porter le 


banner de noſtre Seigni- 
or le Roy, ou de ameſner 


ſon beſt. This great Ser⸗ 
vice to the King may (as it 
appeareth hereby ) concern 
the Marg and matters mi- 


45 E. 3. 25. per Finchden. 
Fleta ubi ſupra, 


Bracton lib. 2.34. 11 H. 
4.34 10 H. 4. Avowry 
267. F.N.B.$3. 

10 H. 6. anc. demeſue 11. 


23 Hñ .it. Gard. Stat. de 
Ward & relev. 28 E. 1. 


Of Grand Serjeanty. 


Grand Serj eanty. 


C Enure per 
grao Ser⸗ 
jeantie eſt, 


lou un home tient ſes 
terres ou tenements 
de noſtT Seignioz le 
Roy per tiels ſervice 
que il doit en (on pꝛo⸗ 
per perſon faire al 
Boy ; come de pozter 
le banner de noſtre 
Seignioz le Boy, ou 
ſa lance, ou de amel⸗ 


ner fon hoſte, ou deſtre 


ſon Marſhal, ou de 
pozter ſon eſpee devat 
luy a ſon coꝛonem̃t, ou 
deſtre $ (ſewer a (on 
Cozonement, ou fon 
Carver, ou ſon But- 
ler, ou deſtre un de (cs 
Chamberlaines de le 
reſceit de ſon Eſche⸗ 
quer, ou de faire au⸗ 
ters tiels ſervices, 
dc. Et la cauſe que 
ticl ſervice eſt appell 
grand Serjeantp eſt, 
p ceo que il eſt pluis 
grand & pluis digne 
ſervice que eſt le ſer⸗ 
vice en le tenure del⸗ 
cuage, Car celuy q 


tient p Elcuage neſt 
pas limite pcr fa te- 
nure de faire aſcun 
pluts eſpecial ſervice 
que aſcun auter que 
tient per eſcuage doit 
faire. Mes celuy que 


Sel 153. 


Sect. 153. 


Enure by grand 
Serjeanty is, 
where a man 


holds his Lands or 
Tenements of our 
Sovereign Lord the 
King by ſuch ſervi- 
ces as he ought 19 
do in his proper per- 
ſon to the King; as 
to carry the banner of 
the King, or his lance, 
or to lead his Army, or 
to be his Marſhall, or 
to carry his ſword be- 
fore him at his Coro- 
nation, or fo be his 
Sewer at his Corona- 
tion, or his Carver, or 
his Butler, or to be one 
of his Chamberlains 
of the receipt of his 
Fx:hequer, or to do 
other like ſervices 
&c. And the cauſe 
why this ſervice is cal- 
led grand Serj anty is, 
for that it is a greater 
and more worthy ſer- 
vice then the ſervice in 
the Tenure of Eſcuage. 
For he which holdeth 
by Eſcuage is not li- 
n ited by his Tenure 
to do any more eſpe- 
cial ſervice then any 
other which holceth 
by Eſcvage ought to 
do: but he which 
holdeth by grand 

ticnt 


TOO OI 


Lib. II. 106 


tient per grand Ser⸗ 
jeanty doit fair un e⸗ 
ſpecial ſervice al Roy. 


Of Grand Serjeanty. Sec. 154. 


litary 3 foꝛ ſome Gꝛand Ser⸗ 
jeanties are to be done in the 
time of war, foz the ſafety of 
the Realm, and ſoine in time 


Serjeanty ought to do 
ſome ſpecial ſervice to 
the King, which he that 


g. il q tient ꝑ eſcuage holds by Eſcuage ought Bü 02 the Honour of the 
ne doit faire, Dot oO do. 4 Ou deſte ſon Marſhal. 


It the King giveth lands to a man to hold ol him to be his Marſhal of his Hoſt, oz to be · pleta Ib. 1. cap. 1b. 
Marſhal of England, oz to be Conſtable of England, oz to be High Steward of England, 16 Eliz.Dier 285. 

+ Chamberlain of England, and the like, theſe are grand Serjeanties; and theſe and ſuch like Camden Brit.2£6,287. 
grand Serjeanties are of great and high juriſdiction, and ſome of them concern matters mi⸗ + Ockan cap. Officium 
litary in timeof war, and lome ſervices of honour and peace. Ind this is to be obſerved, nſtabularii. 

that though there were divers Lo:zds Marſhals of England befoze the Reign of (2) R. 2. pet (z)In rot. patent. de ann» 
King R.2. created Thomas Mowbrey Duke of Norfolk, and the firſt Earl Martha vf England, 20 Rz. 

per nomen comitis Mareſchalii Angliæ. 


< Ou de porter ſou eſpee, &c. ou deſte ſon Sewer a ſon Coronement, &c. 
Thele and ſuch like grand Serjeanties at the King Cozonation are ſervices of honour in 
time of peace. : : 

T Deſte un de ſes Chamberlains, & c. ou de faire autiels ſervices. 


It is alſo a Tenure by grand Serjeanty to hold (a) by any office to be done in perſon con⸗ (aVide 3 8. 3.Narur.; 
cerning the receipt of the Kings treaſure. Quia theſaurus Regis reſpicit regem & reguum: Ind x0 H. 2. c. 11. 14 E. 3. c. 14 
cenſus regiu eſt anima Reip. ſoit is Firmamentum belli, & Ornamentum pacis. 26 H, 8. c, 2.34 & 35 H. 8. 

Milites cameraritdicuntur, quia pro camerarlis miniſirant: and concerning their office this is 16. 11 Ef. fol.. 
the effect, as Ockham (b) ſaith, Officium Camerariorum in recepta conſiſtit io tribus; ſcilicet, claves Fl. cem 20% q -(. 
arcarum, &c. bajulant, pecuniam numeratam ponderant, & per centenas libras in forulos mittunt. But . was cap. quid ſit 
diſcontinuance in ell eq hath woꝛn out their office; and pet they continue their name, and keep Gervafius Tiburienfis; 
the keys of the Treaſury where the Recoꝛds do lie. ä libro nigro ſub cufto Jin. 

And another ſaith, Camerarius dicitur a camera, quia camera eſt locus in quem theſaurus recolli- camerariorum. 
gitur, vel conclave in quo pecunia reſervatur. So as Camerarius in legal ſignification eſt cuſtos Ror.clauſ.6 E. 1. memb. r. 
regii cenſus : and Willie lmus de Bello campo comes Warwici (held )officium camerarii in Scaccario. 

Oꝛ by any office concerning the adminiſtration of Juſtice ; quia juſtitia firmatur ſolium. Fx leis Mme. 

It appeareth by an ancient Recozd, (c) that Varianusde Sano Petro tenuit de domino rege (c) Ex inquiſitione poſt 
in capite medietatem Serjeantiz pacis per ſervitium inveniendi decem ſervientes pacis ad cuſtodien- mortem Variani de St. 
dam pacem in Ceſtria. [ Petro. 4 E.2 Ceſtr. 

See Ockam of the inſtitution and ancient oꝛder of the Exchequer. Dier 4 Eliz.213, the Uſh= vid.) Aff. 12.5 E. 3. 37 
ery of the Exchequer holden by grand Derjeanty, : 

qd Tels ſer vices, &c. Here by [ &c. }is to be undeeſtod other like ſervices not expꝛeſ⸗ 
ſed, as partly appeareth by that which hath been ſaid 3 viz. to be Steward of England, Con⸗ 
ſtable of England. Chamberlain of England, and other honourable ſervices, whereof moze 
ſhall be ſaid in this Chapter. | 
¶ Ou un ſpecial ſervice al Roy. Chat is toſay, that this great ſervice be ſpecially 
ſet down; foz it may conſiſt of divers bzanches, as to go with the King in his war in the foze= 2 . 3. gard. 148. 
ward, and to return in the rereward; and alſo to pay rent, c. But yet tt nyilt be certain and 


particular, 
S 4 Fo 0 1 3 +- 


C Tem, ſi tenant que tient per 

1 Eſcuage mozuſt, ſon heire 
eſteant de pleine age, ſil tenoit 
per un fee de Chivaler, le heire ne 
patera fozſque C 8. pur reliefe, 
come eſt oꝛdeine per leſtatute de 
de Magna Charta, cap, 2. Mes ſi 
celuy que tient de Roy per grand 


Lſo if a Tenant which holds 

by Eſcuage dieth, his heir 
being of full age, if he holdeth 
by one Knights fee, the heir ſhall 
pay but a Cs. for relief, as is or- 
dained by the Statute of Magna 
Charta, c. 2. But if he which hold- 
eth of the King by grand Serjeanty 
Dd 2 Serjeanty 


Lib. II. 


11 H. 4.72. b. 


F. N. B. 8 3. E. 


4 H. s. cap. 7.2 2 E. 4. ca. 8. 
Camden in Britannia, 


Serjeantie mo2uff, ſon heire eſte- 
ant de plein age, le heire patera 
al Roy pur reliefe le value de les 
terres ou tenements per an (ouſter 
les charges & repꝛiſes) queur il 
tient del Rop per grand Serjean⸗ 
tie. Et eſt aſcavoir, que Serjean- 
tia en Latin idem eſt quod ſervi- 
tium; & fic Magna Ser jeantia idem 
eſt quod magnum ſer vitium. 


Cap. 8. Of Grand Serjeanty. Se@. 155, 156. 


diet h, his heir being of full age, the 
heir ſhall pay to the King for relief 
one years value of the lands or rene. 
ments which he holdeth of rhe Ring 
by grand Serjeanty,over and beſides 
all charges and repriſes. 
to be underſtood, that Serjeantia in 
Latin is the ſame quod ſervitium; 
and ſo Magna Serjeantia is the ſame 
quod Magnum ſervitium. 


And it is 


D<I> al Roy pur relief le value de ſes terres, &c, And herewith agrteth 


11 H.4.72.b. 


I Serjeantia idem eſi quod ſeryitium. hereby it appeareth that the explanation 
of ancient woꝛds, and the true ſenſe of them are requiſite, and to be under od per verba no- 


tiora. 


q Enants per eſ- 
cuage adoient 


faire lour ſervice hors 
del Roialme. 

Fo: he that holdeth byToz- 
nage oz Taſtle-gard holdeth 
by Knights ſervice, and is to 
do his lernice within the 


Beealm, but he holdeth not by 


eſcuage; and therefoze Lictle- 
ron materially ſaid, Tenant 
per Eſcuage, and not Tenant 


Sect. 1 55. 


C [Tem ceux q teig⸗ 
nont per elcuage 
doient faire lour ſer⸗ 
vice hozs de Roialme, 
mes ceux q̃ teignont 
p grand Serjeantie,Þ 
le greinder part, doi⸗ 
ent fair lour ſervices 
deins le Roialme. 


Lſo they which 

hold by Eſcuage 
ought to do their ſer- 
vice out of the Realm, 
but they which hoid 
by Grand Serjeanty 
(for the moſt part) 
ought to do do their 
ſervices within the 
Realm. 


by Knights ſervice. 
J Pur le greinder part. to to bear the Kings Banner, oꝛ his Lance, 02 to lead his 


Hoſt, and to be his Marſhal, ac. may be ag well wit 
ſaid [foz the greateſt part.] 


TN te 


marches 


ae Scotland. 
Marches is either 


a Saxon 


wozd, and 


ſignifleth Limits, 


Borders ; 


Enali 
— way 
that it 


02 an 
woꝛd, viz. 
Nota, fo: 
lieth near 


to Scotland, it is 


ſaid in 


ches of 
and yet 


the Mar⸗ 
Scotland , 
the Land 


Sect. 156. 


C T Tem il eſt dit. que en 

le Marches de Scot- 
land aſcuns teignont de 
Roy per Co2nage, ceſta⸗ 
ſcavoir, pur ventier un 
coꝛnu, pur garner homes 
de pais quant ils oyent 
que le Scottes ou auters 
enemies veignont ou 
voilent enter en Engle- 
terre, quel ſervice eff 


hout the Realm; and therefoze Littleton 


Lo it is ſaid, that in 
A the Marches of Scot- 
land ſome hold of the 
King by Cornage, that is 
to ſay, to wind a Horn, to 
give men of the Country 
warning when they hear 
that the Scots or other 
Enemies are come, or will 
enter into England, which 
ſervice is grand Ser jeanty. 
grand 


JMI 


Lib.Il. 


graund Serjeanty. Mes 
ũ aſcun tenant tient dal⸗ 
cun auter Seignioꝛ que 
de Roy per tiel ſervice de 
Coznage, ceo neſt pas 
graund Serjeanty, mes 
eſt ſervice de Chivaler, « 
trait a luy garde c mar- 
riage : car nul poit tener 
ꝑ graund Serjeanty fi nd 


de Roy tantſolem̃t. 


Of Grand Serjeanty. 
But if any tenant hold of 
any other Lord than of in Eogland. 
the King by ſuch ſervice 
of Cornage, this is not 
graund Serjeanty, but it 
is Knights Service, and 


it draweth to it 


only. 


and Marriage : for none 
may hold by grand Ser- 
jeanty , but of the King 


Sea.157. 


whereof Littleton 
here ſpeaketh lieth 


q Per Cornage. 
Cornagium is deri⸗ 
bed ( ag Cornuare 
alſo is) à cornu, and 
is as much (as be⸗ 
foze hath been no= 
ted) as the ſervice 
of the Yozn. Jt is 
alſo called in old 
Books Horngeld, 

5 a Tenure 
by Coznage of a 
common perion is 


Ward 


Knights ſervice, of the King it is grand Serjeanty; ſo as the Royal dignity of the perſon of 
the Lozd maketh the difference of the Tenure in this caſe. Ind J find that there were Cor- 
nicularti amongſt the Romans; & dicti fuerunt corvicularii, quia cornu faeiebant excubias militares: 


and Magna Ser jeantia is appꝛopꝛiated only to this Tenure, 


C | Tem home poit 

veier Ann) 11 
H. 4. que Cokayne, 
adonque chiefe Ba⸗ 
ron deſchequer, vient 
en k le Common Bank, 
poꝛtant oveſques luy 
la Copp dun recozde 
in hæc verba; Talis 
tenet tantam terram de 
Domino Rege per Ser- 
jeantiam, ad invenien- 
dum unum hominem ad 
guerram ubicunque in- 
fra quatuor Maria, &c. 
Ct il demaunda lil 
fuit graund Serjean⸗ 
tie ou petit Serje⸗ 
antie. Et Hanke aq- 
donques diſoit, que 
fl fuit graunde Ser⸗ 
jeantie, pur ceo que 
it ad ſervice a faire p 
cops dun home, & ſil 
ne purra trover nul 


home a fairele ſervice 


pur luy, il melme 


doit faire. Quad alii 


Sed. 157. 


Lſo a man may 
N ſee in Anno 11 H. 
4. that Cokayne, then 
Chief Baron of the 
Exchequer, came into 
the Common Place, 
and brought with him 
the Copy of a Record 
in thefe words; Talis 


tenet tantam terram de h 


Domino Rege per Ser- 


jeantiam, ad invenien- 


dum unum hominem 4d y 


guerram ubicunque infra 
quatuor Maria, Gc. 


And he demanded, if 


this were Grand Ser- 
jeanty or petit Serjean- 
ty, And Hank then 
ſaid, that it was grand 
Serjeanty , becauſe he 
had a ſervice to do by 
the body of a wan, 
and if he cannot find 
a man to do the ſer- 
vice for him, he himſelf 
ought to do it. Quad 
alit Fuſticiarii conceſſe- 


Fil ne purra tro- 
', ver nul home a 


faire le ſerv par luy. fc. 
Hereby it appears, that Te⸗ 


107 


23 H. tit. 148.8 E 3.66. 
in fine. 
16 E. 3.avowry 90. 


F. N. B. 3 3. 


11 H. 4.72. 24 E. 3.32. 


nant by Gꝛand Serjeanty Vide Hill. s E 1. Middl. 
map in ſome caſes make -a inter Placita de Banco, 


Deputy: and therefoze the di⸗ 
verſity is, that where the 
gzandDerjeanty is to be done 
to the Ropal Perſon of the 
King, oꝛ to execute one of thoſe 
high and great Offices, there 
is Tenant cannot make a 
Deputy without rhe Kings 
licence; and therefoze Liccicton 
hath ſaid befoze,that ſuch ſer⸗ 
ices are to be done in pꝛoper 
perſon, But he thut h/ ideth 
to ſerve him in his war wirh⸗ 
in the Realm, oꝛ by Coznage, 
may make a Deputv. 

Johannes de Archier, qui 
tenet de Domino Rege in capi- 
te per Ser jeantiam archeriæ, &c. 
in Comitatu Glouc' hæres in 
cuſtodia. 


J Infra quatuor Ma- 


714, That is, within the 
Kingdon of England and the 
Dominions of the ſame King- 
dom. 

Now it is god to be ſeen 
what perſons that Hold by 
grand Serjeanty map do and 
perkoꝛm that honourable ſer⸗ 
vice in perſon, and who ought 
not to be received there= 

unto, 


Sir John Moyſe caſe* 


11 H. 4. 72. 


Clauſ. 18 H. 2. M. g. 


Rot. Eſcaetor 41 Hf. 2. 
nu. 23. Stephen Haring- 
dons Caſe. 


Lib. II. 


(a)1 R. 2. Rot. clauſ. m. 45. 


Cap. &. 
unto, but ought to make a ſuf= 
ficient Deputy. At the Co⸗ 
ronation of (a) King R. 2. 
John Wiltſhire Citizen of Lon- 
don exhibited his Petition to 
the high Steward of England 
in his Court, that where the 
ſaid Joha held certain Lands 
in Hayden in the County of 
Eſſex of the King by grand 


> <4A#" * ” 


Of Grand Serjeanty. 


Juſticiarii conceſſerunt. 
(Cokain ), Donque 
doit le tenant en ceo 
cas pater reliefe al va- 
lue del terre per an? 
Ad quod non fuit re- 
ſponſum. 


Sedt. 158. 


runt. Then, ſaith Co- 
laine, Ought the Te. 
nant to pay Relief to 
the value of the Land 
by the year? Ad 
quod non fuit reſpon- 


ſum, 


Derjeanty,viz.to:Hold a tow⸗ 


el when the King ſhould waſh his hands befoze dinner the day of his Cozonatton, gc, and 


Vide I R.2.memb.4 5. 


( 
m)Vide 1 R. 2. m. 45. 


Vide 1 R. m. 45. 


46 E. 3.15. 4 per Finch · 
den. 


pꝛaped that he might be accepted to do this office of Gzand Serjeanty the judgment follow⸗ 
eth: Et quia * per record. de Scaccario Domini Regis in Curia monſtrat' quod prædicta tene- 
menta tene ntur de Domino Rege per ſervitium prædictum, Ideo dictus Johanne admittur ad ſervi- 
tium ſuum hujuſmodi faciendum per Edmunnum Comitem Cantabrigiæ de putatum ſuum. & fic idem 
Comes in jure ipſius Johannis Manutergium tenuit quando Dominus Rex lavabat mavus ſuas dicto die 
Coronationis ſuæ ante prandium. ä 

By: which Becozd it appeareth that the ſaid John Wilrſhire being of this quality, and having 
not any dignity, could not do and perfoꝛm this high and honourable ſet vice to the Royal per⸗ 
ſon of the King, but did make an honourable Deputy, who perfozmed it in his right; which 
is wo:thy of obſervation. | 

At the ſame Cozonation William Furnevall exhibited his Petition in the ſame Court, that 
where he held the Wannoz of Farnham in the County of Buck. with the Hamlet of Cere in the 
ſame Countp, by the ſervice to find to the Ring at his Coꝛonation a Glove foz his right hand, 
and to ſuppoꝛt the Rings right hand the ſame day, while he held in his hand the verge Royal, 
the Judgment followeth : Qua quidem petitione debitè intellecta, & facta publica proclamatione 
fi quis clameo ipſius Willielmi in ea parte contradicere vellet, nemineque ei contrariante, conſidera. 
tum fuir, quod idem Willielmus, aſſumpto per cum primitus ordine militari, ad ſervitium prædictum 
admitteretur faciendum: & poſtmodo, (viz. die Martis proximo ante Coronationem prædictam, Domꝰ 
Rex ipſum Willielm' apud Keningron honorifice præfecit in militem; & fic idem Willielmus ſervit' 
ſuum przd* dicto die Coronationis juxta conſiderationem præd' perfecit & in omnibus adimplevie. 
Wy which it appeareth that a Knight is of that dignity, that he may perfoꝛm this high and 
hondurable ſervice in his own perſon ; and although this William Furnevall was deſiended of 
an honourable family, vet befoze he was created Knight he could not perfozm it. 

Ind Sir John de Argentine Chivaler perfoꝛmed the ſervice of Gꝛand S2erjeanty, to be the 
Kings Cup⸗ bearer at the ſame Coꝛonation. 

m) Anne, which was the wife of Sir John Haſtings Earl of Pembroke, who heid the Man⸗ 
no: of Aſhley in Norfolk of the King by Gꝛand Serjeantp, viz. to perfozm the office of the Na⸗ 
pery at his Coꝛonation, was adjudged to make a Deputy, becauſe a woman cannot do it in 
perfon, and thereupon ſhe deputed Dir Thomas Blount Knight, who perfoꝛmed the ſame in her 
Bight. John, ſon and heir of John Haſtings Earl of Pembroke, exhibited in the ſame Court 
his Petition, ſhewing that by his tenure he was to carry the great Spurs of Gold befoze the 
King at his Cozonation,#c. The Judgment is, Audita & intellecta billa prædicta, pro eo quod 
dictus Johannes eſt infra ætatem, & in cuſtodia Domini Regis, quanquam ſufficienter oſtenditur per 
recorda & evidentias, quod ipſe ſervitium prædictum facere deberet; Conſideratum exiſtit, quod eſſet 
ad voluntatem Regis, quid dictum ſervitium iſta vice in jure ipſius Johannis ſaceret: & ſuper hoc 
Dom” Rex aſſignavit Edmund” Comitem Marchiz ad deferendum dicto die Coronationis prædicta 
calcaria in jure przfat' hzredis, ſalvo jure alterſus cujuſcunque. Et fic idem Comes Marchiz Calcaria 
illa prædicto dic Coronationis coram ipſo Domino Rege deferebat. 

Wy which it appeareth, that the Heir befoze he Hath accompliſhed his age of one and twenty 
pears cannot perfo:m this great and honourable ſervice, but, during his minozitp, the King 
{hall appoint one to perfozm the ſervice. 


Sed. 138. 


C E nota que N D note that al! 
touts que teig⸗ which hold of 
nont de Roy per grad the King by Grand 


Ser⸗ 


7 Ere Littleton ſaith, 
H that he that holdg 

by Sand Ser= 
jeanty doth hold by Knights 


UMI 


Lib. II. 


Serjeanty teignont 
de Roy per ſervice de 
Chivalrie, le Boy 
pur ceo avera garde, 
mariage, & reltefe ; 
mes le Rop navera 
ve eur Eſcuage, ſits 
ne teignont de lup per 
Eſcuage. 


Of Petit Serjeanty. 


Serjeanty hold of the 
King by Knights See- 
vice, and the King for 
this ſhall have Ward, 
Marriage, and Relief; 


but he ſhall not have of 


them Eſcuage, unleſs 
they hold of him by 
Eſcuage. 


Sef.159. 


Service, which is ſo ſaid of 
the effects. And therefoze Lic- 
tleton doth add,that the King 
ſhall have Ward, Marriage, 
and Melief, which are the ef= 
fects of Knights ſervice, ac. 

Sometimes in ancient Ke= 
cozds , Servitium militare ig 
called ſervitium Hauberticum,oz 
ſervitium Brigandinum, oꝛ ſer- 
vitium Loricatum. Ind a Hau- 
bert oz Brigandin ſignifieth a 
Coat ot Mail. 


Chap. 9. 
C Enure per 
petit Ser- 
1 jeanty eſt, 
lou home tient la ff 
de noſtre Sir le Boy, 
de render al Boy an- 
nualment un arke, ou 
un eſpee, ou un dag⸗ 
ger, ou un cuttel, ou 
un launce, ou un pair 
de Gants de ferr?, ou 
un paire de Spours 
doze, ou un lſete, ou 
divers ſetes, ou de 
render auters tiels 
petits choles touchats 
le Guerre, 


Petit Serjeanty. 


Enure by petit 
Serjeanty is, 
where a man 


holds his Land of our 
Sovereign Lord the 
KING, to yield to 
him yearly a Bow, or a 
Sword, or a Dagger, 
ora Knife, or a Lance, 
or a pair of Gloves 
of Mail, or a pair of 
gilt Spurs, or an Ar- 
row, or divers Ar- 
rows, or to yield 
ſuch other ſmall things 
belong: ng to War, 


— 


Sect. 159. 


Aud ſo Littleton 
concludeth this « hapter, that 
a man cannot hold by grand 
Derjeanty , oz petit Ser= 
zeanty; but of the Ring, and 
of the Ring as of his perſon 
and not of any Yonour oz 
Wanoz.Ind it is to be obſer⸗ 
ved, that regularly atenu e 
of the King as of his perſon 
is a Tenure iu Capite, fo cal⸗ 
led Seu, propter excel - 
lentiam, becauſe the head is the 
principal part of the body : 
and he that holdeth of any 
common perſon as ot his per= 
ſon, he in truch holdeth ia 
Capite: but again x] So, 
it is only in common under⸗ 
ſtanding applied to the Ring, 
and that Seignioꝛp of a com= 


mon perſon is called a Tenure in groſs, that is by it ſelf, and not linked oz tied to any Man⸗ 


noz,tc. 


And this Tenure of the King in Capire is ſaid (a) to be a Tenure of the King as of his ()BraRon lib. 2. fol. 27. 
) 3 E.z.tenures B. 94. 


Crown, rhat is, as he is Ring. (b) Ind therefoze if one holdeth land of « common perſon in 


ym as of his perſon, and not of any Manno, ac. and this Seignioꝛy eichcaceth to the 
ing, (yea though it be by attainder of Treaſon) he holdeth of the perſon of the King, 

not in Capite, becauſe the oziginal Tenure was not created by the Ring. And thersofoze it is 6 H.s Dier 38. 

directly ſaid, that a Tenure of the Ring in Capite is, when the land is not holden of the Ring Vide Leſtatute de 1 f ,. 
as of any Honour,CTaſtle, oz Mannoz, ac. but when the land is holden of the King ag ot his Cp. 4. F. N. ;. 5. K. 


Crown. 


Note, that an Honour is the moſt noble Seigniozy of all others, and oziginally created by 
the King, bat may afterward be granted to others. Dee foz the creation of an Honour, 31 H.. 
cap.s 33 R.8.cap.37,38 37 H8.cap.18. | "= : 

And it is to be obſerved that a man may hold of the King in Capite, oz of hs Crown, as 
well in Socage as by Knights ſervice. 


¶ De render al Roy aunualment un arke, ou un eſpee, &c. 


jeanty muſt be done by the body of a man, ſo petit Serjeanty hath nothing to do with the body 
of a man, but to ren der ſome things touching war, as a Wow, a Swozd, a Dagger, a Kniic, 
a Lance, a pair of Gantlets of iron, oz Shafts, and ſuch like. 


It is to be obſerved,that grand Serjeanty oꝛ Knights ſervice is not in Law called Liberum Begift.fol.z.F.N.B.fol.p 
Servitium, ag Socage is but pet fcodum unius militis, &c. but to find the King ſo many Shire , 
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. E noſtr e Seig- Britton fol. 164. 
nior le Roy. Bracton lib. 2. fol. 35. 


Octham cap. quid de avi 


28 H. 8. Livery B. 57. 
and 25 f. s. ibid. q . 


As grand Ser⸗ Magna Charta cap 27. 


Lib. II. 


Brac. Ii. 2. fol. 3 5. 


9 H. 2. Gard. 145. 


$ E. 3. Card. 145. 


Mag. Chart. cap. 28: 
vide Stat. de Wardis & 


Keleviis 28 E. I. 


vide ſeck. 1. 


Bracton lib. 3. Tract 2. 
Britton fol. 1 64. Mirror. 
cap. 2. ſect. 1 8. Lib. 1 o. fol. 
123, 124. The Mayor of 
Lyns caſe. 40 Aſſ. p. 2 7. 
43E. 3. 32. 21 E. 4. 53, & 54. 
21 H. 7.15. 2 E. 3. cap. 3. 


vy bracton lib. 3. fo. 124. 
Fleva lib, I ca p- 47 


Cap. 10. Of "Tenure in Burgage. Sel. 160, Oc. 


˖ ane i led Liberum ſervitium; and therefoꝛe it is ſaid, Per liberum ſervitium, ad in- 
— annoy — ne ves ad tranſitum noſtrum ad mandatum noſtrum. And there foꝛe cle atiy 
ſuch a Cenure is neither Grand Serjeanty, noz Knights Service, becauſe nothing is to be 
done by the body of any man, noz in that caſe touching war, but Ships to be found. And 
this is the reaſon that Littleton yieldeth of the examples he doth here put, becauſe that ſuch a 
tenant by his tenure ought not to go, noz to do do any thing in his perſon touching war, 
And herewith agreeth Bracton, Ex parvis Set jeantiis quæ non reſpiciunt Regem, nec Patriæ defen- 
ſionem, nullum competere debet maritagium nec cuſtodia, dc. : 
It a man holdeth land of the King, to find an hoꝛſe of ſuch a pꝛice, and a ſaddle and a hꝛi⸗ 
dle, by fozty daies, 02 any other time, when the King goeth with his army againſt Wales, this 


ig Petit Serjeanty, and no Gꝛand Serjeanty, foz the cauſe afozeſaid. 


4 lel ſervice neſt 
forſque Socage, 
& c. But, as it hath been ſaid, 
the dignity of the perſon of the 
King giveth the name of Pe. 
tit Ser jeanty, which in caſe of a 
common perſon ſhould be call'd 
plain ſocage, ab effectu; foz it 
Gall have ſuch effects oz inci⸗ 
dents as belong to Docage, 
and neither ward noz marri⸗ 
age, ec. foz they belong co 
Mnights ſervice. 
Ok this tenure the great 
Charter in the perſon of the 
King ſaith thug, Nos non ha- 


bebimus cuſtodiam hæredis, &c. occaſione alicu 
reddendo nobis cultellos, ſagittas, te. 


C F this ſuffcient 
hath been ſaid 
befoze,ſaving that 


parva Serjeantia is only appꝛro⸗ 
pꝛiate to this Tenure, 


Sei. 160. 


C T tiel ſervice 
ne fozlqz Soc⸗ 
age en effect, pur ceo 
que tiel Tenant per 
ſon Tenure ne doit 
aler ne faire aſcun 
choſe en ſon pꝛoper ꝑ⸗ 
ſon touchant le guerk, 
mes de rend & payer 
annualm̃t ctain choſfes 
al Roy, ſicome home 
dolt paper un Kent. 


Sed. 161. 


CF. T nota,q home 


ne poſt tener p 
grand Serjeanty, ne 
per petit Serjeanty, 
ſinon de Noy, c. 


ND ſuch ſervice 
A is but Socage in 
effect, becauſe that 
ſuch Tenant by his Te- 
nure ought not to go, 
nor do any thing in his 
proper perſon touch- 
ing the war, but to ren- 
der and pay yearly cer- 
tain things to the King, 
as a man ought to pay a 
Rent. 


jus parvæ Serjeantiæ quam tener de nobis per ſer vitium, 


N D note, that a 
wan cannot hold 


by grand Serjeanty,nor 


by petit Serjeanty, but 
of the King, &c. 


Chap. 10. 


C Orgage, in Latin 
Burgagium, is de= 
: rived of thig woꝛd 


Burgus, which is 
Vicus,Pagu:,0; Villa, a Town; 
and it is calleb a Burgh, be= 
cauſe it ſendeth Burgeſſes to 
Parliament. 


T enure en Burgage 


C Enure en 
Burgage 
eſt, lou 
auncient 


— 


Sec. 162. 


q Enure in 
Burgage is, 
where an 


ancient Bur- 


Burgh eff, de que le rough is, of the which 
Roy eſt Seignio2, & the King is Lord, 
Of Gurghs ,lome be incoꝛpoꝛate, and ſome not; and ſome be watted, and ſome not. (b) Ft 


ceux 


UMI 
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ceur que ont Tene⸗ 
ments deins le 
Burgh teignont del 
Roy lour Tenements, 
que cheſcun Tenant 
pur ſon Tenement 
doit paper al Roy un 
certein Kent per an, 
tc. Et tiel Tenure 
neſt kozſque Tenure 
en Socage. 


and they that have Te-. 
nements within the 
Borrough hold of the 
King their Tenements, 
that every Tenant for 
his Tenement ought 
to pay to the King a 
certain rent by year, 
&c. And ſuch Tenure 
is but Tenure in So- 
cage. 


wag in koꝛmer times taken foz 
thoſe Companies of ten fami⸗ 
lies which were one anothers 
pledge;andtherefoze a pledge is 
in the Saxon tongue a Borhoe, 
whereof ſome take it that a 
Burgh cam; Whereof alſo 
cometh Headbozough, o: Wo= 
rowhead Capitalis Plegius , a 
Thief Pledge, viz. the Chief 
man of theBozhoe,whomBra= 
Ron calleth Frithburgus: and 
hereof alſo cometh burghbore, 
which. as Fleraſaith,ſignifieth 
Quietanciam reparationis muro- 
rum Civitatis aut Burgi. 
Every City is a Burgh, but 


wery Turgh is not a City; whereof more ſhall be ſaid hereafter. And the termination of this 
woꝛd Burgagium ( as befoze hath been noted) ſignifieth the ſervice whereby the Burgh is 


holden. 


de Bur go and de Burgo charo, Burchicr. 


¶ De que le Roy eſt Seignior. But it may be helden of another, as by that 558-644 


which immediately kolloweth appeareth. 


C * meſine le ma- 

ner eſt, lou un 
auter Seigniour EC: 
pirituall ou tempozal 
eſt Seignio2 de tiel 
Burgh, a les Tenants 
de Tenements en tiel 
Burgh teignont de 
lour Seignioz, a payer 
cheſcun de eux un an · 
nual Kent. 


CLC eſt appel te⸗ 

nur £ burgage , 
pur ceo que les Tene- 
ments deins k Burgh 
font tenus del Seig⸗ 
nio2 del burgh Þ cer- 
teine rent, #c. Et eſt 
aſcavoire que les an- 
cient villes appel 


Sed. 163. 


Nd the ſame man- 
ner is, where ano- 
ther Lord Spiritual or 
Temporal is Lord of 
ſuch a Burrough, and 
the tenants of the Te- 


nements in ſuch a Bur- 


rough hold of their 
Lord, to pay each of 
them yearly an annu- 
al Rent. 


_ Sect. 164. 


Nd it is called Te- 

nure in Burgage, 
for that the Tene- 
ments within the Bur- 
rough be holden of the 
Lord of the Burrough 
by certain rent, &c. 
And it is to wit that 
the ancient Towns 
called Burroughs be 


Z nd of this woꝛd (Burgh) two ancient and noble Families take their names; viz» 


4 His is evident, 
and needeth no 
explanation:onely 
this by the way is to be ob⸗ 


ſerved , that Biſhps , being 16 R. 2. cap. g. 
IL ozds of Parliament , have H cap. 2. &c: 


not been called Kozds Spi= 
ritual ſo lately ag ſome have 
imagined. 


J DER certeine 
rent, Sc. wp 
(Sc.) here is implied Fealty, 
oz other ſervice, as to repair 
the houſe of the Lord, ec. 
¶ Les ancient vil- 
les appel Burgh. 

So as a Burgh is an an⸗ 
cient Town den of the 
King oz any other Lo:zd 
which ſendeth Burgelles to 
the Parliament. 


And it is to be obſerved , that Burgh and Bury have all one ſignification. Js Canterbury, 


Bury Saint Edmond, Sudbury , Salisbury, Banbury , 8 Malmesbury, 
e 


Shaftesbury, 
Teukesbury, 
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Teukesbury, and others, ſend Burghs font les plit- the moſt ancient towng 
Burgeſſes eo che & is ancient vills q font that be within Eng. 
Hamlettis paſica, Sect. 171, deins Engleterre - Car land; for the Towns 
ceux vills que oze font that now be Cities or 
cities ou counties, Counties, in old time 
en ancient temps fue- were Boroughs, and 
ront Burghs, & ap- called Boroughs, for 
| pelles Burghs, car de ofſuch old Towns cal- 
| the City remaineth. _ . a . 
Lamb.fol.125. In the time of William the fielr ancient villes ledBoroughs come the 
Conquerour it is — in appelles Burghs, Burgeſſes of the par- 
—— — = er! Viegnont les Burgel⸗ liament to the Parlia- 
permitratur, niſi in Civitaribus ſes al Parliament, ment, when the King 
regni noſtrj, & io Burgis cha quant le Bop ad ſum⸗ hath ſummoned his 
& muro vallatis, & caſtellis, d lo- | ' 
cis tutiflimis, ubi conſuetudines mon ſon Parliament. Parliament. 
regvi noſtri jus noſttum com. | 
mune, & dignirates coronæ no- | 
ſtræ. quz conſtiturz ſunt a boni: predeceſſoribus poſtris, deperire non poſſunt, nec defraudar}, nec 
violari, ſed omtna rite & per judicium & juſtitiam fieri debent: & ideo caſtella & burgi & civicates 
ſunt & fundatz & ædificatæ, ſcilicet ad tuitionem gentium && populorum regni, & ad defenſionem 
regni, & idcirco obſervari debent cum omni libertate, & integritate, & ratione. So as by this 
it appeareth, that Cities were inſtituted foz thꝛee purpoſes. Firſt, Ad conſuetudines teęsi 
noſtri, & jus noſtrum commune, & dignitates coronæ noſtræ conſervand*. 2. Ad tuitionem gen- 
tlum 8e populorum regni. And thirdiy, Ad defenſionem regni. Foz conſervation of Laws, 
whereby every man enjoyeth his own in peace: foz tuition and defence of the Rings Sub⸗ 
zects, and foz keeping the Kings Peace in time of ſudden upzoars : and laſtiꝰ, foz defence of 
the Realm againſt outward oꝛ inward hoſcility. 2 8 
* 1. Seck. 18 Civitas & Urbs in hoc differunc, quod incolz dicuntur civitas, urbs vero complectitur ædific: 
— Auer. vut withus the one is commoniy taken foz the other. villeins ſoar cultivers de fiefe demurtants 
in villages upland z cer de ville eſt dit villeine, & de Borough Burgeſſes, & de citie cirizens. 
Every Wozough incozpozate that had a Biſhop within time of memozy is a City , albeit 
: | the Biſhop:ick be diColved; ag Weſtminſter had of late a Biſhop, and therefoze it yet remains 
. —— 2 a City. The Burgh of Cambridge, an ancient City, as it appeareth by a judicial Recoꝛd. 
Dom. 115 hin an Aﬀof (Which is to be pꝛelerred betoꝛe ali others) where Mos civiratis Cantabrigiz is found by the oath 
Darrein prelentment for Of 12, men the recognitoꝛs of that affize: which ( omitting many others) N thought good to 
the Church of St. Peters mention, in remembzance of my love and duty Almæ Macri Academiz Cantabrigiæ. 
ia Cambridge. There be within England two Srchbiſhop:ioks , and 23. other Bilhopricks ; therefoze ſs 
many Cities there be: and Cambridge and Weſtminſter being ad ed, there are in all 27.Cities 
within this Realm, and may be moze then at this time I can call to memozy. 
It is nat neceſſary that a Tity be a County of it ſelf, ag Cambridge, Ely, Weſtminſter, vc. 
= Cities, but are no Counties of themſelves , but are part of the Counties where ther 
e. 


qT Count ies. Oi Shires; the one taken from the French, the other from the Saxon : in 
L atine Comitatus. Counties are certain circuits o parts of the Kingdom into the which the 
whole Kealin was divided foꝛ the better government thereof, ſo ag there is no land but it 
is within ſome county. And every of them is governed by a yearly Otflcer which we call a 
Shireve. Which name is nded of theſe two Saxon wozds, Shire and Reve, (i.) Præpoſi- 
tus, oꝛ Prafecius Comitatus. But hereof maze hereafter in his pzoper place ſhall be ſpoken. There 
be in England 41 Counties, and in Wales twelve. 


Lib.ro.ſolt 2337 24+ Mieignont les Bargeſſes al Parliament, Sc. parliament i ; 

7 Sec. 97. „Oc. Parliament i hi and moll 
* honerable and abſolute Court of Juftice vf England, conſiſting of the 4 : _ Lozds of 
Parliament, and the Commong. And again, the Loꝛds are here divided into two ſozts. 

VIZ. Spiritual and Tempo:afl. Ind Commons axe divided into thre parts, viz. unto 
Knights of Shires 02 Counties , Citizens out of Cities, and Burgelles out of Bozoughs. 
The wozds of the Writ tothe Sheriff foz the election being, Duos milices gladiis cinctos, ma- 
gis ĩdoneos & diſcretos comitatus tui, & de qualibet civitate comitatus tui duos cives, & de 

quolibet 


UMI 


NM 
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quoliber Burgo duos Burgeuſes de diſcret ioribus & magis ſufficientibvs, & c. Ill which Have vaoi⸗ 
ces and ſuffcages in Parliament. You ſhail read in the Parliament Rollis, that (as hath 
been laid) there is Lex & conſuetudo vathamenti, quæ quidem lex quzrenda eſt ab omnibus, 1gno- vide Sect. 3 
rata a multis & cognita a paucis. Oꝭ the members of this Coart ſome be by deſcent , as ancient 
Mobile men; ſome by creation, as nobles newly created; ſome by ſucceſſion, as Biſhops; 
ſome by election, as Knights, Citizens, and Burgeſſes. 8 

It is called Parliament, becauſe every member of that Court ſhould ncerelvand diſcreetly 
parler la ment foz the general good of the Common: wealth. M hich name it hath alſo in Scot⸗ , H.s. cap. 8. 
land Ind this name befoze the Conqueſt was uſed in (a) the time of Edward the Confeſſoꝛz, (a) Treatiſe de modo te · 
william the Conqueroz ac. It was aunciently befoze the Conqueſt called Michel Sinoth, Michel nend. Parliam. 21 E. 3. fol. 
gemote, ealſa Witenage more, that is to ſay, the great Court oꝛ Meeting of the King and of 2 
all the wiſe men; ſometime ofthe Ring with the Councell of his Bi ſhops „ Nobles , and = — * _ 
wileſt of his people. This Court the Frenchman calleth Les Eſtates, ozLallemblie des Eſtates. Hs. W * ke 12 
In Germany it is called a Diet. Foz thoſe other Courts in France that are called Parlia= tl. | 
ments, they are but ozdinary Courts of Juſtice, and (as Paulus Jovius affirmeth ) were firft 
eſtabliſhed by us. | : 

The King of England is armed with divers Councels, one whereof is called Commune 
Concilium, andthat is the Court of Parliament; and ſo it is legally called in writs and ju⸗ 
dicial pꝛoceedings Commune Concilium Regni Angliæ. And another is called (b) Maguum Con- () Bracton lib. r. cap 2. 
cilium: this is ſometime applied to the upper houſe of Parliament and ſometime out of Par= Vegiſt. 280. 
liament time to the Peers of the Realm, &,0zds of Parliament, who ure called Magnum Con- 
cilium Regis. Foz the pzoof whereof take one (c) Recoꝛd foz many in the fifth year of Ring H.4. (c) 27 Aug.; E.;: 
at what time there was an exchange made between the King and theEarl of Northumberland, | 
whereby the King pꝛomiſeth to deliver to the Earl lands to the value, #c. Per adviſe & aſſent 
des eſtates de ſon Realme & de ſon Parfament, (parenſi que Parliament ſoit devant le feaſt de St. Lucy) 
ou auterment per advice de ſon graund Councel, & auters Eſtates de ſon Realme que le Roy 
ferra aſſembler devant le dit feaſt, in ca je que le Parliament ne ſoit. And herewith agreeth the 
Act of Parliament in 37 E. 3. cap. 18. where it is ſaid, befoze the Chancellour, Treaſurer, 
and grrat councel. Thirdly, (as every man knoweth) the King hath a Pꝛivy Councel. foz (d)In DorſClauſ 
matters of State, (as foz example) (d) Henricus de Bello monte Baro, de magno & de privato 16 E.2. M. g. 8 
Concilio Regis juratus: and many others betoꝛe and after. The fourth Councel of the Ring (e) lz Aff. 15.2 2. Hl. 6. 3. 
ate his Judges ot th:Law foꝛ il aw matters, and this appeareth frequently in our (e) Books, 1 R.. 11. Regiſt. 191.12 2; 
and muſt be intended: when it is ſpoken generally by the Councel, it is to be underſtood Se- 123.4 E. 3. 2.39 E. z. 35. 
cundum ſubiectam materiam; foz example, if it be legall, then by the Rings Councell of the ? 415. 18 E.3. 

Law, viz. his Judges. Jo" gaens - - 

, Now fo2 the antiquity of this high Court of Parliament, whereof Littleron here ſpeaketh; Temel 16. Ka fta 
It appeareth that divers Parliaments have been holden long befoze and until the time of the Præmunire. Sce the = 
Conqueroz , which be in Pꝛint, and many moze appearing in ancient Kecoibs and Manu= publimed by Mr. Lam- 
ſcripts (f) Le Roy Alfred aſſembler' les Counties, c. & orde ina pet uſage, perpetual, que deux foitz. bert. 
per an cu pluis ſovent pur miſter in temps de peace ſe aſſemblerent a Londres a Parliamenter, ſur le ( Mirror cap. r. Sect. z. 
guidement del people de Dieu, 8& coment ſoy garderont de pecher, viveront en quiet, & receiveront de —_ de 4.E. 3. 
droit per uſage & ſanit; judgements per ceſte eſtare , ſe fieront pluſors ordiuances per pluſors Roys cap. 4. & 35 E. 3. cap. 16. 
jeſque a temp le Roy que ore eſt, que fuĩt le Roy E 1. Che concluſton of that great Parliament 
holden by King Athelſtan at Grately is very remarkable, which J have ſeen in theſe woꝛdg: 

All thi; was enacted in that great Synod or Councel at Grately, whereat was the Archbiſhop Wolſe- 
helme, with all the Noblemen and wiſe men which King Athelſtan called together. 

There have been in the time of, and ſince the Conqueſt, in the reign of H. 1. King Stephen, Mirr. ca 2. Seck. 4, 7, ror. 
H. 2. R. 1. King John, H. 3. Sc. 280 Seſſions of Parliament, and at every Seſſion divers cap. de defaults, & cap. 
Aces of Parliament made, ns ſmall number whereof are not in pꝛint. de Homicide cap. 1. Sec. 

Che juris dict ion of this Court is lo tranſcendent, that it maketh, inlargeth , diminiſheth, — — Peyns. 
abzogateth, repealeth, and reviveth Laws, Statutes, Bs and Ozdinances, concerning mat= Sa palit, cum Ven, 
ters Eccleſiaſtical, Capital, Criminal, Common, Civil, Martial, Maritime, and the reſt. OT 
None can begin, continue, oꝛ difſolve the Parliament but by the Kings Juthozity, Df which 
Court it is ſaid, (a) Que il eſt de treſgrand honor & juſtice, de que nul doit imaginer choſe diſho- 
norab'e. (b) Haber Rex Curiam ſuam in Concilio ſuo in Parliaments ſuis, præſentibus Prælatis, (a) Pl. com. 98.b. 
Comitibus, Baronibus, Proceribus, & allis viris peritis, ubi terminatæ ſunt dubitationes judiciorum , Doc. and Stud. cap. 53. 

& novis injuriis emerſis nova conſtituuntur remedia, & unicuique juſtitia prout meruerit retribuetur fol. 164. 
i idem. But this pꝛoperly doth belong to the Jurisdiction of Courts, and therefoze this (Pklera lib 2 cap. . 


Forteſcue de laudibus le- 


1. cap. 2 


E e 2 Seck. 


J 


rad. lib. r. cap. 3. fol. 2 


(c)Idem lib. fol. 32. 


(d) r. E. 4.53.54. 


11 H. 7.14.44 E. 3.18. 
21 H. 7. 40. 


(e) Bracton lib. 3. 271. 


21E. 4.28.2 2E. 4. 8.7 E. 3. 
51. 30 E. 3. 2 3. 34H 8. Dier 


Brat. lĩb. 4 tract 6. cap. iz. 
F. N. B. t 5 o. e. Pl. Com. 413 


41.21 E.4 5443. E. 3.3.32 is neither 


34 E. 1. detinue 60.17 E. 2. 
derinue 538.3 E. 3. det. v 6. 
30 E. 3.2 5. 39. E. 3.6.9, 10. 
31. F. 3. renders. 17 E. 3. 27. 


54. FN. B. 122. 5 E. 3. treip. 
13. 


J ſſtomes & uſa- 

ge. Conſuetudo is 
one of the main triangles of 
the Laws of England, thoſe 
LawsbeingdividedintoCom-= 


mon Law, Statute Law, and (] 


Cuſtome.Df which it is laid, 
that Conſuetudo quandoque 
pro lege ſervatur, in partibus ubi 
fuetit more utentium approbata, 
& vicem Legis obtinetʒ longævi 
enim temporis uſus & conſuetu- 
dinis non eſt vilis authoritas. 
(e) Longa poſſeſſioſ ſicut jus) pa- 
rit jus poſſidendi, & tollit actio- 
nem vero domino. | 

Of every Cuſtome there be 
two effential parts, Time and 
Uſage;Time out ot mind, (os 
ſhall be ſaid hereafter ) and 
continuall and peacable uſage 
without lawful interrup⸗ 
tion. 
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Sed. 165. 


Tem p le grein⸗ 
der part tielr 
burghes ont divers 
cuſtomes & ulages 
ue nont pas auters 
villes. Car aſcuns 
burghes ont tiel cu⸗ 
ſtome, q fi home ad 
iſſue pluſozs fits, & 
mo2uft, le puilne fits 
enheriteT touts les 
tenements que fuer 
a ſon pere deins m 
le burgh, come heire 
a ſon pere, per foꝛce 
de cuſtome. Et tiel 
cuſtome eſt appel 
Burgh Englilh. 


Sect. 165, 166. 


Lſo for the grea· 
A ter part ſuch Bo- 


roughs have divers 
cuſtomes and uſages 
which be not had in o- 
ther Towns For ſome 
Boroughs have ſuch a 
cuſtome, that if a man 
have iſſue many ſons, 
and dieth, the young- 
eſt ſon ſhall inherit all 
the Tenements which. 
were hisfatherswithin 
the ſame Borough, as 
heir unto his father, 
by force of the cu- 
ſtom:the which is cal- 


led Borough Engliſh. 


q Ou e nont pas auters V1 les It is neceſſary to be known what cuſtomes map be 


(*)44E3.33.40AMT.4. 27. alledged in an upland town which is neither City noz Boꝛough. Jn an upland town that 
City noz Boꝛough ſuch a cuſtome to deviſe lands cannot be alledged ; neither 


in an upland town can there be a cuſtome of Bozough Englilh oz Gavelkind:bur theſe are 
cuftomes which may be in Cities oꝛ Boꝛoughs. (d) Alſo if lands be witbin a Manoz, Fee , 
oꝛ Deigniozy, the lame by the cuſtome of the Manoz, Fee,oz Seigniozy, may be deviſable, oz 


(21 E.4.54-15 E4-29. of the nature of Gavelkindz oz Bozough E 


ngliſh. But an upland town may alledge a 


cuſtome to have a wap to their Church, oz to make By-laws foz the reparations of the 
Church, the well=ozdering of the Commons, and ſuch like things. And it is to be obſerved, 
that in ſpecial caſes a cuftome may be (c) alledged within a Hamlet, a Town, a Burgh, a 
City, a Wanoz, an Honour, an Hundred, and a County: but a cuſtome cannot be alledged 
generally within the Kingdom of England, foz that is the Common Law . 


¶ Lepuiſne fits enheritera.y 
inherit; foz Conſuetudo loci eſt obſervanda. 


nd pet by ſome cuſtomes the youngeſt bother {hall 


¶ Touts les terres ou tenements. Either in Fee-lmple, Fee-taile, oꝛ any other 


inheritance. It lands of the nature of B 


Engliſh beletten to a man and his heirs du⸗ 


ozough 
ring the life of J. S. and the leſſæ dieth , the youngeſt ſon ſhall enjoy it. 


q ND this is called 
Frankedanke, Fran- 


cus bancus. Conſuetu- 
do eſt in partibus illis , quod 


- uXores mariterum defurRorum 


habeant francum bancum ſuum 
de terrisSockmannorum tenent' 
nomine dotis. 


Sect. 166. 


¶ Tem en aſcun 
burghes per le 
cuſtome feme avera 
pur fa dower touts 
les tenements q fug- 
ront a ſon baron, ec. 


vid. Glanvil TO A Borough Engliſh. So called, becauſe this cuſtome was firft (ag ſome hold) in Eng⸗ 
and. 


Lſo in ſome Bo- 

| roughs by cuſtom 

the wife ſhall have for: 

her dower all the Te- 

nements which were 
her husbands, 

J Que 


UMI 
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¶ Que furront 4 ſe baron, &c. pere is implied by (c.) that in ſome places the wife 


e the moiety of the lands of her husband ſo long as 


thr lives unmarried, as in Gavel- F. N. B. 150. 


all 
ras Aub of lands in Gavelkind a man ſhali de Tenant by the Curceſy without Having of 


any iſſue. In ſome places the widow ſhall have the whole, oz halt, dum ſola & caſta vixerir, ** E.3.aide 1293 


and the like · 


C | en aſcuns 

burghes per le 
cuſtome hoe polt de- 
viſer- per ſon teſta⸗ 


ment ſes terres & te- 


nements que il ad en 
fre imple diens mel⸗ 
me le burgh al temps 
de $ mozant; c per 
foce de tiel deviſe, 
celup a que tiel de⸗ 
viſe eſt fait, ap2es le 
mo2t le deviſoz, poit 
enter en les tene- 
ments iſlint a luy de⸗ 
viſes, a aver &F tener 
a luy ſolonque la foꝛm 
> effect del deviſe, 
ſans aſcun liverte de 
ſeiſin deſtre fait a 
luy, Fc, | 


Hes terres ou tenement s ,Ynd by the ſame cuſtome he may deviſe a Rent out of 4 b. 3.53.7 6.1.14 H. 
8. 5. 22. Aſſ. 78. Abbr. Aſſ. 


Sec. 167. 


Al in ſome Bo- 

roughs by the cu- 
ſtome a man may de- 
viſe by his Teſtament 
his Lands and Tene- 
mentswhichhe hath in 


Fee ſimple within the 


ſame Borough at the 
time of his death; and 
by force of ſuchDeviſe, 
he to whom ſuch De- 


viſe is made, after the 


death of the Deviſor , 
may enter into the Te- 
nements ſo to him de- 
viſed, to have and to 
hold to him after the 
form and effect of the 
deviſe without any li- 
very of ſeiſin thereof 
to be made to him, &c. 


the ſame Lands and Tenements. 


¶ Que il ad en Fee ſimple. $0: Lands in tail are not deviſable by will, and there⸗ 
foze he in this place neceſſarily added (que il ad en Fee ſimple,) and purpoſely omitted the 6.3 8.2. 7 E. 2. tit. mordanc. 
ſame in the clauſe concerning Boꝛough Englilh, becauſe there an eſtate tail is included. : 
Note, the cuſtom of a City oꝛ Bozough concerning the deviſe of lands g. N.;. 159. Reg. in ex 
is, Quod liceat unicuique civi ſive burgenſi, dc. ejuſdem crvitatis five burgi, tenementa ſua in eadem gravi Querela. 
civitate ſive burgo in teſtamento ſuo in ultima voluntate ſua tanquam catalla ſua legare cuicunque 
voluerit, Sec. (p) Now if a man devileth either by ſpecial name oz generally, Gods oz Chat= 
tels real oꝛ perſonal, and dieth, the Deviſee cannot take them without the aſſent of the Exe= 
tutoꝛs. But when a man is ſeiſed of Lands in tee, and deviſeth the ſame in fee, in tail, foz 


q Poet enter, 


T ET1for, Ehis is 
a French woꝛdz and 
| ſermoci- 
nari, to ſpeak, foz teſtamentum 
eſt raſtatis mentis, & index 
animi (ermo. $0 as a deviſer 
per ſon teſtament is to ſpeak 
by his Teſtament what his 
mind is to have done after 
his deceaſe, 
¶ Her ſon teſtament. 


Teſtamentum eſt m)duplex , (m)vide Sc&. 586; 


I. In ſcriptis,2.Nuncupativum, 
ſeu fine ſcriptis. And in ſome 
Cities and Bozoughs lands 


may (n) paſs as Chattels by (n) Britton fol. 164. 21 2. b. 


will nuncuparive oz paroli 


without wziting. Revera (o) (o) ;racten l. . fol 272. 
terminatum eſt quod poteſt le- Flera lib. g. cap. f. & lib. 2. 
gari ut catallum tam hzrediras cap. o. | 


quam perquiſitum per Barones 
London & Burgenſes Oxon, 
Ideo verum eſt quod in Burgis 
non jacet aſſiſa mortis anteceſ- 
ſoris. But in Law moſt com⸗ 
monly, Ultima voluntas in 
ſcripris is uſed where Landa 
oz Tenements are deviſed , 
and Teſtamentum when it 
concerneth Chattels. 


118. b. 4E. 2. mordanc. 39.49 
E. 2. 17. F. N. B. 196. 21 H. 


lite, oꝛ foz years,the Deviſee ſhall enter; foꝛ in that caſe the Executoꝛs have no medling there= 
with. And in the caſe of a deviſe by will of lands, whereof the Deviſoz is ſeiſed in fee, the 


freehold oz intereſt in Law is in (q) the Deviſee befoꝛe he doth enter, and in that caſe nothing ( ar. prtiedeviſess; 
(r) (having regard to the ſtate oz intereſt deviſed) deſcendeth to the heir. But if the heir cf ( )Regiſt. ſol.2 44. 

the Deviſoz entreth,and holdeth the Deviſee out, he may either enter, as Littleton here ſaith,oz 39 Aff. pl.s. 3 E.z. deviſe 
have his wait called Ex gravi querela: and this wit (without any particular uſage) 
den: to the tuſtome to deviſe; fo otherwiſe if a diſcent were caſt befoze the Deviſee did ente 
the Deviſee ſhould have no remedy. After an actual poſſeſſion 
De viſee may have his ozdinary remedy by the Common Law. 


this W:it lieth not,foz then 


the H. 8 
And 


(p) H. 6. 16.27 H 6.8, 
2 E. 4.13.2 1 E. 4.2 1. 4. H. 
7.16. | 


is inci⸗ 12-29 Aſſ.31.34.E.3. tit. 
Formedon, pl. poſtr. 3 0. 

r, 

deviſe 28. F. N. B. 198, 


199, &c. Britton fo. 2 12. b. 
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And u ell ſaid.Licrletgrythat Lands and Tenements were deviſable in Burghs-by cuſtome, 
(c) 25 H. 8. cap. to. -; fop that (() at the en en Lag no Lands 02 Tenements were deviſable by any la& win 
Britton fol. 2 2. 78. b. 164. and Teſtament, no: ought to be transferred trom one to another, but by ſolemn livery of lei⸗ 
Vide before in this Seck. "gy, mutter of record, 02 ſufficient miting: but as Littleton here ſaith, by certain private 
32 H. 8. ci. 2. 34 HS. cap. 5 Roms in ſore Burghs they are deviſable. But now (Ince Lictſeton wzote by the Statut 8 
of 32 and 34 H. 8. Lands and Tenements are generally devilable by the laſt Will in wiiting 
BY $4: of the Tenant in Fee ſimple, whereby the ancient (t) Common Law is altered, whereup⸗ 
( 0 Videlib.z.f0.25, 3 on many difficult queſtions, and moſt commonly diſheriſon of heirs, (when the Deviſoꝛs ate 
is Butter & c pinched by the Mellengers of death) do ariſe and happen. Wut (v) theſe Statutes rake 
Ts * +c 1i6.9132 not away the cuſtome to dev. ſe, whereof Littleton ſpeaketh: foz though Lands deviſabie by 
Ib. 10.82, 13, . lib. 11. cuſtome be holden by Knights ſervice, vet may the owner deviſe the whole land by fozce of the 
fol. 24. Lib. 1. fol. 25. a. cuſtome, and that ſhall d and god againſt the heir foz the whole. But the deviſe of Lands 
(u) Dier 4 & 5h. & Mar. holden by Anights ſervice by tote of the Statutes is utterly void foz a third, and the ſame 
155. An. s. Eliz. Daliſon. ſhall deſcend to the heir. It he hath any Lands holden by Knights Service in Capite, and 
Paſch. 20 Tut. beplan. Tands in Docage,: he can deviſe but two parts of the whole; but if he hold Gands by 
«7 william Long Bnights Service of the King, and not in Capite, oz of a mean Lozd, and hath alſo Lands 
Defendant, in a Writ of in Docage,he may deviſe two parts of his Land holdenby Knights Service, and all his So⸗ 
partition. Bendloes cage Lunds. Af he holds any Lands of the King in Capite, and by act executed in his life⸗ 
adjudg. time he conveytth any part of his Lands to the uſe of his wife, oꝛ of his childzen, oz payment 
(x) Lib.6.fol.17,18. o his dehta, though it be with power of revocation; he can deviſe by his Will (x) no moꝛe, but 
Str Edw.Cleres caſt and to make up the Land ſoconveyed two parts of the whole. And it the Land ſoconveyed amount 
Biere. to two parts oz moꝛe, then he can devile nothing by his will. Sur if he hath Land only that is 
. holden in Socage, then he way deviſe by his will all his Socage Land, So as it is appa= 
Lib. 10. 50, ff. rent that the benefit of the Loids was moze carefully pzovided foz then the god of the heir. 
Leon.Loveys caſe. But ik a man, holding ſome Land of the Bing by Knights Service in Capite, convey two 
parts of his Land to the ule of his wife foz life; now (as hath been ſaid) he can deviſe no part 
Leon. Loveys caſe, and gf the reſidue, but yet he may by his Will devile the reverſton of the two parts fo conveyed to 
Butler and Bakers caſe, hig wike: fo the intention of the Za is to give power to dilpole two parts intirely. 
9 It tte Deviſoꝛ leave a full third part of the Land immediately to deſcend in Fee-fimple oꝛ 
in tail, he may deviſe the other two parts in te ſimpie; if athird part be not left, it ſhall be 
made up accoꝛding to the Ft. But hereditaments that are not of any yearly value, as bona & 
catalla felonum & fugirivorum, waifg, eſtrays, and the like, can neither be left to deſcend foꝛ anp 
part of the third part, 02 deviled as part of the two parts. ut pet if ſuch Franchiſes of un= 
certain value be holden of the Ring in Capite, they ſhall reſtrain the deviſe of all his Lands, 
and make it void foz a third part. Eo it is if a man hatha reverſion expectant upon an eſtate 
tail, day and fruitleſs, holden of the King by Knights Service in Capite; yet that ſhall re⸗ 
train him to deviſe but two parts of his Lands only. And where the ſtatute ſpeaks of a re⸗ 
mainder, it is to be intended only of ſuch a remainder as may dzaw Ward and Marriage by 
the Common Lats.Js if a reverſion upon a ſtate foz lite be granted to one foz life,. the remain⸗ 
der in ker, during the life of the grantee foz like it is not within the ſtatute ; but if he dicth, 
TOY | this is ſuch a remainder as is within the ſtatute, although it be dzy and fruitleſs. It᷑ a gift in 
«En 1 * uy a tail oꝛ a leaſe fo2 life be made, the remainder in fee, this remainder in fee is not within the 
F datute. Hut if a man hath lands holden by Knights Service in Capite, in polſeſſion, veverſion, 
| 02 remainder, and is alſo ſeiſed of Socage land, and deviſe by his Will all his lands, E after he 
ſelleth away the Capite land, oz that land is recovered from him, the Mill is god fo; the whole 
Dccage land, The values both of the third part, and the two parts of the lands, ſhall be taken 
as they happen to be at the time of the death of the Deviſoz, foz then his will takes effec. 
4+. bel 84, 35.Sir Ri- Ye that holds by Knights ſervice in chief deviſeth by his Will a Rent, Common, oz other 
cherd Pexhals cafe. pꝛolit, as ſhall amount to the value of two parts out of all his landg;this rent iſſueth only out 
Lib.3.fol.33. Butler and Of the two parts, and the third part is free of it · Ind if he hath lands holden by Knights 
Bakers caſe. ſervice, and not in Capite, he may charge two parts of the Knights=Service-lands,as is a= 
Lib, 6. fol, 17, 18. in Sir fozeſaid, and all his Docage land, ac. Ind if he Hath onely Socage land, he map by his will 
Edw.Cleres caſe. charge it at his pleaſure , ſo as the Rings and Loꝛds third part is free, and the heirs two 
parts charged: and this is only by fo:ce ot᷑ the ſt atute of 34 H. 8. 
It a man make afeotfment in fee of his lands holden by Knights ſervice to the uſe of ſuch 
perſon and perſons , and of ſuch eſtate and eſtates, ac. as he ſhall appoint by his Willzin this 
Caſe , by operation of Law, the uſe and ſtate veſts in the feoffoz,and he is ſeiſed of a quali⸗ 
e fied fee. In this caſe if the Feoffo: limit eſtates by his will, by foxce, and accoꝛding to his 
7 power, there the uſes and eſtates growing out of the feoffment are good fo: the whole, and the 
{aft Will is but directozy.WButn this caſe if the feoffoz had deviſed the land(as owner ther c= 
of ) without any reference to the feoffment , and power thereby given then taking effec by the 
Will, it is void fox a third part. But if he had fozmerly conveyed two parts to the uſe of his 
wife, #c-and after deviſed the reſſdue by his Will without any reference to his 2 — the 
5 keoffment. 


Lib. II. 


' feoffment, yet this will ſhall enure to declare the uſe 
power as owner of the land to deviſe any part of it. 1 
the uſe of his laſt will, although he deviſeth the land wi 


Of Tenure in Burgage. 
upon the feoffment , becauſe he Had no 


But if the feoffment had been made to 
th reference to the feoffinent, yet it ta⸗ 


Sed. 168. 


keth effect only by the will. and not by the feoff.nent. All which, and many other points of 


intricate and abſtruſe learning, von 


ſhall moze largely read in my Vepozts. 


Sauns alcun liverie de ſeiſin deſtre fait a luy, Wc. Fos in his Life- 


time Livery of ſeiſia could not be made, becauſe 
tate paſſeth daring his like, neither can Livery 


too late 


his will is ambulatozy till his death, and no e⸗ 
be made after his deceaſe, foz then it cometh 


- Here (Kc. ) implieth that the deviſe is god without any Ytturnment of any Leſſee oz Te= 


nant. 


CA, Ota, coment q 
— home ne pott 
granter ne doner ſes 
tenements a ſa feme 
durant le coverture , 
pur ceo que ſa feme & 
{up ne font fozfqp un 
perſon en Ley, uncoze 
ꝑ tiel cuſtome il poit 
deviſ:r per teſtament 
fes tenements a ſa 
feme,a aver q tener a 
luy en Fee imple, ou 
en Fee taile, pur terme 
de bie, ou pur terme 


Sef. 168. 


— though a 
man may not 
grant nor give his Te- 
nements to his Wite 
during the coverture, 
for that his Wife and 
he be but one perſon 
in the Law, yet by 
ſuch cuſtome he may 
deviſe by his Teſta- 
ment his Tenements 
to his Wife, to have 
and to hold to herin 
Fee ſimple , or in 
Fe tail , or for term 


C Ome ne poet 
| 1 granter ne do- 
ner ſes tenements a ſa 


ſeme, Sc - This opinion is 
(a) clear, foꝛ by no conveyance 
at the Common Law a man 
could, duzing the coverture , 
either in poſſeſſion, reveran, 
oz remainder, limit an eftate 
to his wife, But a man may 
dy his deed covenant with o⸗ 
thers ta ſtand feiſed to the uſe 
of his wile , oz make a feoff= 
ment oꝛ other Conveyance to 
the ule of his wife : nom the 
ſtateis toſuch uſes by 


112 


40 Aſſ. 38. 


(4) 4 H. 7. 


the tat. (b) of 27 H. 8. a an (b):7 H. 8. cap t o- 


uſe is but a truſt and canfi= 
dence which. by ſuch a mean 


| S ho might be limitted by the huſ⸗ 
des ans; pur ceo que of life 2 3 aa man 
55 . s ; . % c - * | 1 it is 
tiel deviſe ne pulſe ef * 3 wife to and ſeiſed to her uſe; 


fect koꝛſq; apꝛes lamoꝛt 
te Deviſoꝛ; car touts 
deviſes ne pꝛeignont 
effect kozſqʒ apꝛes la 
mo2t le deviſoꝛ. Et fi 
home fait a divers 
temp3 divers teſtam̃ts 
ſtdivers deviſes, cc. un⸗ 
coꝛe le darreindeviſe d 
volũit fait p luy eſtoie⸗ 
ra, ſt lautes ſõt voldes. 


keth no effect but af- 
ter the death of the 
Deviſor. And if a 
man at divers times 
makes divers Teſta- 
ments and divers de- 
viſes, & c. yet the laſt 
Deviſe, & Will made 
by him ſhall ſtand-, 
and the other are 
void. 


becauſe he cannot cobenant 
with her, fo: the reaſon that 
Littleten here pieldeth. 

¶ Durant le cover- 


ture. That ig, during the 
continuance of the marriage. 
Foz to cover in Gugliſh, is 
Tegere in Tatine, and ig ſo 
caYed, foz that the wifeig ſub 
poteſtate viri, and ſhe is diſa- 
bled to contract with any 
without the conſent of the 
husband. (c) Omnia que ſunt 
uxoris ſunt ipſius viri: non habet 
uxor poteſtatem ſui, fed vir. 


(c)BraQon lib. 2 cap. 15. 


YT Ur perſon en Ley.vir & uxor ſont quaſi unica perſona , quia caro una, & ſanguis 
unus : res licer fit propria uxoris, vir tamen ejus cuſtos , cum ſit caput mulieris. 

At Ceſtuy que uſe had deviſed that his wife ſhould ſell his land, and made her Executrix , 
and died, and ſhe tok another husband, the might ſell the land to her husband, foz the did it 1H 72 
m auter droit, and her husband ſhould be in by the Debiſoꝛz. 

er teſtament. reſtamentum is (as is ſaid befope) Teſtatio mentis, and is favou- 
rabiy 


Idem, I. 5 trat. 5. cap. 25. 


UMI 


Lib. II. 


d) 4 E. z. tit. Deviſe 23. 


(e) 44AMT .p. 36. 
44 E-3.33-18.E.3-8. 
(t) Britton 264. 


H.; 8.2 R. 3.22. 


32 H. f. cap. 2. 
34. H. 8. ca p. 5. 


49 E. 3. 16. 29. Aſſ. 17. 


Cap. 10. Of Tenure in Burgage, | Seck. 169. 


rably to be expounded accoꝛding to the meaning of the teſtatoz. In contractibus benigna, iu te. 
ſtamentis benigmior, in reſtirutionibus benignithma interpretatid facienda eſt. 

q A ſon F eme. And Littleton himſelt᷑ pieldeth the reaſon,( d)becauſe the deviſe doth noe 
takeeffect till after the deceaſe of the Deviſoꝛ · And in ſome (e) places the cuſtome is general; 
that he may deviſe any lands, ac. In ſome (tf) places lands one 4 which the Deviloz purcha⸗ 
ſed. In ſome places he may deviſe any eſtate. Jn ſome places foz life onely,#c. 

Bat albrit the lalk will doth nor take effect untill after his deceaſe, yet if a Feme Covert be 
ſeifed of lands in kee, ſhe cannot devile the ſame to her husband, becauſe at the making of her 
Will che had no power, deing ſub poreſtate viri, to deviſe the ſame, and the Law intendech it 
ſhould be done by coercion of her husband. 8 

q Divers t eſt aments.F0; Voluntas Teſtatoris eſt ambulatoria uſque ad mortem, ( ag 
hath been ſaid befoze ) and the latter Will doth countermand the firſt, And it is truly ſaid, that 
the firft grant and oe laſt Will is of the greateſt foꝛce. 

Divers aeviſes „Sc. Here by(&c. Jis to be underſtood aſwell deviles of Chattels 
reall oꝛ perſonall as of freehold and inheritance, Alſo that in one will where there be divers 
deviſes of one thing, the laſt deviſe taketh place. Cum duo inter ſe pugnantia reper luntur in te 


ſtamento, ultimum ratum eſt, 


ll De ſes Execu- 
tors poient a- 
liener ou dender ſes 


tenements. and that which 
in Littleton's time a man 
might do by Cuſtome in ſome 
particular places, he map now 
do by the ſtatut es of 32 & 34 
H. 8. generally. 

q Les Executors a- 
pres le mort lour teſta- 
tor poient vender. here 
it appeareth, that the Execu⸗ 
toꝛs having but a power; as 
Littleton putteth the caſe, to 
ſell, they muſt all joyn in the 
ſale. Chen put the caſe that 
one dies, it is regularly true, 
that being but a bare authoziz 
ty, the ſurvivozs cannot ſell. 
But if a man deviſeth his 


39 Afl. 17.9. H.6.24. 15. land to A. for term of life, 
H. 7. 12. 2 1. 14. H. 5. 6. 30H. and that after his deceaſe his 


8. tit. Deviſe Br.; 1.2 Eliz. 


Dier 177. 


lands ſhall be ſold by his 
Executoꝛs generally, (as Lit- 
tleton here putteth his caſe, ) 
and make three oz four Exe= 
euto2s, t during the life of A. 
one of the Executoʒs dies, and 
then A. dieth, the other two oꝛ 
thꝛee Executoꝛs may ſell, be⸗ 
cauſe the land could not de ſold 
befoꝛe, andt he plural number 
of his Executoꝛs remain. ut 
if they had been named by 
their names, as by J. S. J. N. 


J. D. and J. G. his Executo:s , 


Sed, I69. 


1 7 — g tiel cu⸗ 

| ſtome home poit 
de viſer per ſon teſta⸗ 
ment, que ſes Execu⸗ 
tozs potent aliener # 
vender les tenements 
que il ad en Fee ſim- 
ple p certeine ſumm̃ 
de money, a diſtribu⸗ 
ter p ſon alme. En 
ceſt cas, coment que 
le deviſo2 devie ſeiſie 
de les tenements, & 
les tenements dil⸗ 
cendont a ſon heire, 
uncoze les executoꝛzs 
ap2es le mozt lour te- 
ſtato: poyent ven⸗ 
der les tenũts iſſint a 
eux deviles, a ouſte le 
ht. c ent faif feoffmit , 
alienation, @ eſtate p 
fait,ou ſas fait, a eur a 
queur k vend eſt fait. 
Ct iflint pois veter 
icy ũ cas ou home poit 
faireloial eſtat, a un⸗ 
co2e il navoit riens en 


Lſo by ſuch cu- 

ſtome a man may 
deviſe by his Teſta- 
ment, that his Exe- 
cutors may alien and 
ſell the Tenements 
that he hath in Fee 
ſimple of a certain 
ſum, to diſtribute for 
his Soul. In this caſe, 
though the deviſor 
die ſeiſed of the tene- 
ments, and the tene- 
ments deſcend unto 
his heir, yet the Exe- 
cutors after the death 
of the Teſtator may 
ſell the tenements ſo 
deviſed them, and put 
out the heir, & there- 
of make a feoffment, 
alienation, and eſtate 
by Deed, or without 
deed,to them towhom 
the ſale is made. And 
ſo may ye here ſee a 
caſe where a man may 
make a lawfull eſtate, 


UMI 


Lib. II. 


les Tenements al 
temps del eſtate fait. 
Et le cauſe eſt, pur 
ceo que la cuſtome & 
uſage ad ciie tiel. 
Quia conſuetudo cx 
certa cauſa rat ionabili 
uſitata privat Commu- 
nem Legem. 


and yet he hatn nought 
in the tenements at the 
time of the eſtate made. 
And the cauſe is, for 
t hat the cuſtcme. and 
uſage is ſuch. For à cu- 


ſtome uſed upon a certain 


reaſonable cauſe depri- 
veth the Common Law, 
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then in that caſe the ſurvi⸗ 
Vozs could not ſell the ſame, 
becauſe the woꝛds of the Te= 
ſtatoꝛ could not be ſatisfied. 
Ind J wy ſelf knew this cale 
adjudged *: A ſpecial ver= 
dict was found, that A. was 
ſeiſed of certain lands in 
Fee, amd deviſed the ſame in 
tail, and if the Done died 
wit holt iſſue , that his ſaid 
land ſhould be ſold by his 
ſons in law, he in truth ha= 


ving five ſons in law; one of his ſons in law died in the life of the Done, and after the Do⸗ 
nee died without iſſue, and then the four of the ſons in law ſold the land: and it was adjudged 
that the ſale was god, becauſe they were named generally by his ſons in law, and the Lands 
could not be ſold by them all. Ind the woꝛds of the Will, in a benign interpꝛetation, are ſatiſ⸗ 
fied in the plural number, albeit they had but a bare authozity: but if they had been particu⸗ | 
larly named, it had ben otherwiſe. But if a man deviſeth lands to his Executozs to be ſold, 35 Aff 17.4 Eliz.Dier 
and maketh two Executozs,and the one dieth, vet the ſurvivoz may ſell the land, becauſe as the 210.23 Eliz.Dier 351. 
tate, ſo che truſt ſhall ſurvive: and ſo note the diverſity between a bare truſt, and a truſt cou⸗ F4!ch-32 Eliz. Ror.r 307, 
pled with an intereſt, Jn both theſe caſes the Executozs map (a) ſell part of the land at one 


time, and part at another, ag they may find purchaſers, 
Jn Littletons Cale admit that one Executoz had refuſe 
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Hill. 26 El. inter vincent 


& Lee, in the Kings 


Bench. 


in Communi Banco, and 
ſo reſolved in Vincents 


caſe. 
d to ſell, then ( as the Law ſtod when (a) L ib. r. fol. 173. ia 


Little ton wꝛote) it was clear that the others could not ſell: but now by the ſtatute (b) of Digges calc. 
21 fl. g. it is pꝛovided that where lands are willed to be ſold by Executozs, that though part of (b)z 1H. s. cap. 4. 


them rekuſe, pet the reſidue may ſell. 


And albeit the letter of the Law extendeth only where 


Executozs have a power to ſell, yet being a beneficial Law, it is by conſtruction extended 
where lands are deviſed to Executoꝛs to be ſold, Pet in neither of thoſe caſes, albeit one re⸗ 
fuſe, can the other make ſale to him that refuſed, becauſe he is party and p:ivy to the faſt 


Will, and remains Executoz till, 


Mine advice to them that make ſuch deviſes by Will is, Tr.27 Hs. in the Come 


to make it as certain as they can; as that the ſale be made by his Executozs, oz the Survi= mon Pleas, Ser jeant 
bozs oz ſurbivoz of them, if his meaning be ſo, oz by ſuch oz ſo many of themag take upon Bendloes report. 
them the pꝛobate of his Will, oꝛ the like, Ind it is better to give them an Juthozty than 
an eſtate, unleſs his meaning be they ſhould take the pzofits of his lands in the mean time, 
and then it is neceſſary that he deviſeth, that the mean p2ofits till the ſale ſhall be aſſets in 
their hands, foz otherwiſe they ſhall not be ſo. But Hereof thus much ſhall ſuffice. 


4 Et ent faire 7 77 ment. Foz albeit the Executo:s in this caſe habe no eſtate oꝛ in- 45 E.3. 16.38 Aſſ. 3. 
tereſt in the land, but only a bare and naked power, yet this Feoffment amoun teth to an alie= 39 Aff 15. 13 E. 3. deviſe 
nation, to veſt the land in the Froffee, as it appeareth here, and the Feoffee ſhall be in by the 


Deviſoz. 


K 14 H. 8.1 0. 15 H. 7. 12. 


J Per fait ou ſauns fait. And therefore if by the cuſtom a man deviſeth that a Re= 19 2.6. 
verſton, oꝛ any thing that lieth in grant, ſhall be ſald by the Executoꝛs, they may ſe li the ſame 
without Ded, foꝛ the Uendee ſhall be in by the Deviſoz, and not by the Executozs , ag hath 


been ſaid. 


¶ Conſuetudo ex certa cauſa rationabilt uſitata privat communem legem. 
Quia conſuetudo contra rationem introducta potius uſurpatio quam conſuetudo appellari debet. Con- 
ſuetudo præſcripta & legitima vincit legem. 
Privat communem leg em. Foꝛ no cuſtom oz preſcription can take away the force of +£-44-77 H.4-7-39 he; 
an Ic of Parliament, and therefoze Littletdn matetially ſpeaketh here of the Common Law; 


Sect. 170. 


C EE nota que nul Nd note, that no 


cuſtome eſt al- 
lowable, meſque tiel allowed, but ſuch cu- 


A cuſtome is to be 


cuſtome que ad eſte uſe ſtome as hath been uſed 


q PE eſcription. ꝓpꝛe⸗ 
ſcription is a title 
taking his ſubſtance of ule 
and time allowed by the 
Law; Præſcriptio eſt titulus 
ex uſu & tempore ſubſtantiam 
Ff capiens 


39. 7 H. 6. I. a. 9 H. 6. 5 6. 
$ 8.7.4.8 Eliz, Dier 247. 


Lib. II. 


12 E. 4 1. 2 Marie, Br. 
Preſcr.100. 6E. 6. Dier i. 
14 E. 3. Bar. 27743 E. 3. 
22. 7 H. 6. 26. 2 2 H. 6. 14. 
16 E. 2. tit. Preſcr. 5 3. 

43 Aſſ. 3. 40 Aſſ. 2 7. 41. 


21 E.3. 53584 


Braton fol. f, 53; 


Cap. 10. 


capiens ab authoritate Legis. 
In the Common Law a pꝛe⸗ 


ſcription which is perſonal is 
foʒ the moſt part applied to 
perſons, being made in the 
name ok a certain perſon, and 
of his Anteſtoꝛs, oz thoſe 
whoſe eſtate he hath, o2 of bo⸗ 
dies politick oꝛ co2pozate, and 
their Pzedeceſſozs ; foz as a 
natural body is ſaid to Have 
Anceſtoꝛs, ſo a body politick 
02 co2pozate is ſaid to have 
Pꝛedeceſſoꝛg. And a cuſtom 
which is local is alleadged in 
no perſon, but laid within 
ſome Mannoꝛ oz other place, 
as taking one example foz 
many, J. S.ſeiſed of the Man⸗ 
no: of D. in fee peſcribeth 
thus: That J. S. his Ance⸗ 
ſtoꝛs and all thoſe whoſe eſtate 
he hath in the ſaid Mannoꝛ, 
have time out of mind of man 
had and uſed to have Tommon 
of paſture, ac. in ſuch a place, 
ec. being the land of ſome o⸗ 
ther, ac. as pertaining to the 
ſaid Mannoꝛ. This pꝛoperly 
we call a Pꝛeſtription. I cu⸗ 
ſtome is in this manner: X 


Coppholder of the Wanuoz 


of D. doth plead, that within 
the ſame Mannoꝛ there is and 
Hath been ſuch a cuſtom time 
out of mind of man uſed,thac 
all the Copiholders of the 
ſaid Mannoꝛ have had and 
uſed to habe Common of pa⸗ 
ftare, ac. in ſuch a waſte of 
the Lozd, parcel of the, ſaid 
Wannoz, ec. where the per⸗ 
fon either doth oz can pꝛe⸗ 
ſcribe, but alledgeth the cu⸗ 
ſttom within the Mannoz. 
But both to Cuſtoms and 
Pꝛeſcriptions theſe two 
things are incident inſepara⸗ 
ble, viz. Poſſeſſion oz Uſage, 
and Time. Polleſſion muſt 
Have th:&@ qualities ; it muff 
be long, continual, and peace= 
able, Longa, conti nua, & pacifi- 
ca: Foz it is ſaid, Tran ferun- 
tur dominia fine titulo & tradi- 
tione per uſucaptionem, s. per 
—— — & pacificam 
poſſeſſionem. Longam, i.per ſpa- 


tium temporis per legem defini- 
tum, of which hereafter ſhall 
be ſpoken. Continuam dico,ita 
quod non fit legitime interrupra 
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per title de Pꝛeſcrip⸗ 
tion, s. de temps dont 
memozie ne curt, 
Mes divers Dpint- 
ons ont eſte de temps 
dont memozie, ac. & de 
title per pꝛeſcription, 
qeſt tout un en Ley, 
Car aſcuns ont dit, 
que temps de memo⸗ 
rie ſerra dit de temps 
de limitation en un 
bꝛiefe de Dooit, ſcilicet 
de temps le Boy R. 
le 1. puts le conqueſt, 
come cit done per 
leſtatute de Weſtmin- 
ſter 1. pur ceo que le 
bzieke de Dꝛoit eſt le 
pluis haut bꝛieke en 
ſa nature que poit 
eſtre Et per tiel 
bꝛiete home poit reco⸗ 
ver ſon dzoit de la 
poſſeſſion ſon Aunce- 
ſtoꝛs de pluts aunct- 
ent temps que home 
purroit p aſcun bꝛiełe 
per la lep, dc. Et 
entant que il eſt done 
pet le dit eſtatute, que 
en bztefe de Dꝛoit nul 
ſoit oye a demander 
de le ſeiſin ſon Aun⸗ 
ceſtoꝛs de pluis longe 
temps que de temps 
le Roy R. avantdit ; 
iſſint ceo eſt pꝛove q, 
continuance de poſſel⸗ 
ſion, ou auters cu⸗ 
ſtomes & uſages uſes 
puis le dit temps, eſt 
le title de Pzeſcrip⸗ 
tion, cc. & hoc cer- 
tum eſt. Et auters 


Sect. 170. 
by title of Preſcrip- 
tion, that is to ſay, 
from time out of 
mind. But divers O- 
pinions have been of 
time out of mind, &c. 
and of title of pre- 
ſcription, which is all 
one in the Law. For 
ſome have ſaid, that 
time of mind ſhould 
be ſaid from time of 
limitation in a Write 
of Right „ that is to 
ſay, from the time of 
King Richard the firſt 
after the Conqueſt, 
as is given by the Sta- 
tute of Weſtminſter 
the firſt, for that a 
Writ of Right is the 
moſt high Wric in 
his nature that may 
be. And by ſuch a 
Writ a man may reco- 
ver his right of the 
poffeſſion of his Ance- 
ſtors of the moſt an- 
cient time that any man 
may by any writ by 
the Law, &c. And in ſo 
much that it is given 
by the ſaid Eſtatute, 
that in a Writ of right 
none ſhall be heard to 
demand of the Seiſin 
of his Anceſtors of 
longer time than of the 
time of King Richard 
aloreſaid ; therefore 
this is proved, that 
continuance of poſſeſſi- 
on, or other cuſtoms and 
uſages uſed after the 
ſame time, is the title of 
out 


Lib. II. 
ont dit, q bien c verity 
eſt, que leiſin c conti⸗ 
nuãce puis le dit limi⸗ 
tation, #c. eſt un title 
de pꝛeſcription, come 
eſt avantdit, d ꝑ cauſe 
avantvit. Mes us ont 
dit que il eſt aury un 
auter title de pꝛeſcrip⸗ 
tion, q fuit a la com⸗ 
mon ley devant alcun 
eſtatute de limitation 
de bꝛieke, ac. & ceo fuit 
lou un cuſtome ou un 
uſage; ou auter choſe, 
ad cite uſe de temps 
dont memozy des hoes 
ne curt a le contrarie. 
Et ils ont dit, que il 
eſt pꝛoue per le pleder: 
lou home voit pleder 
un title de pꝛeſcriptiõ 
de cuſtome, il dirra ĩ 
tiel cuſtome ad eſte uſe 
de tempore cujus con- 
trarium memoria ho- 
minum non exiſtit, c 
ceo eſt autant a dire, 
quant titel matter eſt 
plede q nul home a- 
Dong en vie ad oye 


alcun p2oofe a le con-- 


trary, ne avoit aſcun 
conuſans a le cötrary. 
Et entant q tiel title 
de pꝛeſcription fuit a 
le common ley, d nift 


Ouſte ꝑ aſcun eſtatute, 


ergo il demurt cve il 
fuit a le common ley ; 
dt le pluis toft, entant 
q la dit limitation de 
-bztefe de dꝛoit eff de cy 
long temp3 paſſe. Ideo 


eſtatute of 


uſed for 
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of preſcription, &c. and this 1s 
certain. And others have 
ſaid, that well and truth it 
is, that ſeifig and continu- 
ance after the- limitation, 
&c. is a title of preſcripti- 
on, as is aforeſaid, and by 
the cauſe aforeſaid. But 
they have ſaid that there is 
alſo another title of pre- 
ſcription, that was at the 
Common Law before any 
limitation of 
Writs, &c. and that it was 
where a cuſtome or uſage, 
or other thing, hath been 
time Whereof 
mind of man runneth not 
to the contrary. And they 
have ſaid, that this is pro- 
ved by the pleading: where 
a man will plead a title of 
preſcription of cuſtome, 
he ſhall ſay that ſuch cu- 
ſtome hath been uſed from 
time whereof the memory 
of men runneth not to the 
contrary , that is as much 
as to ſay, when ſuch a mat- 
ter is pleaded that no man 
then alive hath heard any 
proof of the contrary , nor 
hath no knowledge to the 
contrary, And inſomuch 
that ſuch title of Preſcrip- 
tion was at the Common 
Law, and not put out by 
an eſtatute, Ergo it abideth 
as it was at the Common 
Law; and the rather, in- 
ſomuch that the ſaid limi- 
tation of a Writ of Right 
is of ſo long time paſſed. 
Ideo quære de hoc. And 


Veodands, Conuſance of Plcas,to make a C 02pozation 1 _ aSanctuary,tomake a 
2 


Set. 1 70. 
Pacificam dico, quia fi 
contentioſa fuerit, idem 
eric quod prius, fi con- 
tent io ſuerit juſta. Ut 
ſi verus Dominus, ſta- 
tim cum intruſor vel 
diſſeiſor ingreſſus fuerit 
ſeiſinam, nitatur tales 
viribus repellere, & ex- 
pellere, licet id quod 
inceperit perducere non 
poſſit ad effectum, dum 
tamen cum defecerit 
diligens ſit ad impe- 
trandum & proſequen- Idem fol. 222. b. 
dum. Longus uſus nec 
per vim, nec clam, nec 
precario, &c. 

It a man pzeſcri= 13 l. 46. 
beth to have a rent, 
and. libewiſe to take 
a Diſtreſs foz the 
ſame, it cannot be a= 
voided by pleading 
that the Bent Hath 
been alwaies paid by 
coherſton, albeit it be= 
gan by wong. 

Un title de 
preſcription. 
Seeing that pzeſcrip= 
tion maketh a title, it 
is to be ſeen, firſt, to 
what things a man 
may make a title by 
pꝛeſcription without 
charter; and ſecond⸗ 
ly, how it may be loſt 
by interruption, _ 

Foz the firſt, as to 21 H.6.Preſcrip.44. 
ſuch Franchiſes and 21 E.4.6. 1 H.7.23. 
Liberties as cannot 9 H.7.11.20.7 H 6.45. 
be ſeiſed as fozfeited, $£-5-32-42- 45 E32 
befoze the cauſe of 26. 
fozfeiture appear of 
Kecozd, no man can 
make a title by pꝛe⸗ 
ſcription, becauſe 
that pꝛeſcription be= 
ing but an uſage in 
pais, it cannot ex- Fleta lib. 1. cap. 25. 
tend to ſuch things Brit. fo. 5. & 1 f. 44 Aff, 
as. cannot be ſeiſed ?:5- 49 E. 3.3.Stanf Pl. 
noz had without mat= 
ter of Recoꝛd: as to 
the gods and Chat= 
teig of @Traito:s 
Frions, Felons of 
themſetves 5 F ugi⸗ 
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110. Lib. 9. fol. 29, 


tives ot᷑ thoſe that 
put in Exigent, 
070= 
ner; 


be 


Cor.21.51.lib.s fol. 10, 


ö : 5 5 

Lib. II. Ca. 10. Of Tenure in Burgage, Sect 179, 
ner, ac. to make de hoc quære. Et pluſoz2s many other cuſtomes and 
I orthe auters cuſtomes & uſages uiages have ſuch ancient 

(c)22 E. 3. Coton. 24 T. (e) Tut to Trea- ont tiels ancient burghs. Boroughs. 

9 H.7.1 1.20.18 H 6. pre- ſure Trove, Mails, | 

rip as. 11 4.10 Eftteats, wꝛeck of ſea, to hold Pleas, Courts of Lets, Bundzeds gc. Jnfange thief; Out⸗ 

25 b. 7 E216, fangethief, to have a Park, warren, Nopal fiſhes, as Whales, Sturgeoils, ac Fairs, Mar⸗ 

b a — 9 EN.B.o 1. kKets, Frankfoldage, the keeping of a Gaol, Toll, a Cozpozution by p2elcription, and the like, 

1 H. 7. 24. Stanf. Pl. Cor. 8 mun map make a title by uſage and pzeſcription only, without any matter of Becozd. * Vide 

38 44 E.3-4- 22 E-4-43- Sett. 310. where a man ſhall make a title to lands by pꝛeſcription. 

14. 3 E.3. Brook 385 X Ut it is to de oblerved, d) that although a man tannot, as is ufo:eſatd, pꝛeſcribe in the laid 

ſcrip. 37.44 Ar Fratithiſe to habe Bona & catalla proditorum, ſclonum, &c. yet may they and the like be had 

47 50-29" 3286.24. Obliquely oz by a mean by pꝛeſcription. Fox a County Palatine may be claimed by pꝛelerip⸗ 

2 Elis. Bier. 258,25 . tion, and by reaſon thereof to have Bona & catalla proditorum, felonum, dc. 

As to the ſecond, by what means 4 Title by p:eſcriprion oz cuſtom may be ſoft by inter⸗ 
ruption; It is to be knotvn, that the Citte being once gained by pꝛeſcription oz cuſtom, can⸗ 
not be loſt by interruption ok the poſſeſſion foz 10 oz 20 years, but by interruprion in the 
Bight : as if a man have had a Rent oz Conimon by pzeſcriprion, unity of poſſeſſion of eg 
high and perdutitble eſtate is an interruption en the right, | 
-— fol 33 a =_ of Meſnẽ the Plaintiff made his Title by pꝛeſcription, that the Defendant und 
15 * mg Sr. his Fhceſtozs had acquitted the Plaintiff and his Anceſtozs and the Terce-tenant time out 
. or mind, ac. the Defendant to iſſue, that the Defenvant and his Anceſtozs had not atquitted 

the Plaintikf and his Anceſtoꝛs and the Terre-teriant : and the Jury gave a ſprcial verdic, 
that the Gꝛaudkather of the Plaintiff was infeoffed by one Agnes, and that Agnes and her In⸗ 
ceſtoꝛs were atcquiteb by the Anceſtoʒg of the Defendant time out of mind befoze that time, ce 
which time no acquital had been: and it was adjudged and affitmed in a wzit of Ertoz, that 
the Plaititiff ſhould recover his Icquital, fox that there was once a Title bypzeſcription ve- 
ted, which cannot be taken away by a wzongful Ceſſer to acquit of late time; and albeit 
the verdict had found — the letter of the iſſue, yet foꝛ that the ſubſtance of the Iſſue was 
found, viz. a ſufficient Title by pteſcription, it was adjudged both by the Court of Common 
: Pleas, and in a wzit of Erroz by the Court of Kings Bench, foz the Plaintiff; which is 
* Mich. 43 & 44 Eliz. wozthp of öbſerbation. Do a Modusdecimandi was alledged * by pꝛeſcription time out of mind 
in a Prohibition verveen kd: Tithes of Lambs, and rhrreupon iſlue joyzedz and the Jury found that befoze 20 pears 
13 Dildos then laſt paſt there was fuch a pꝛeſtription, and that foz theſe 20 years, he had paid Tithe 
in the Kings Bench. Athb in ſpecie. And it was objeced,firſt, That the iſſue was found againſt the Plaintiff, fox 
that the pꝛeſcription was general foꝛ all the time of pꝛeſtription, and 20 years fail theredf, 
2. That the party by payment of Tithes in ſpecie had waived the pꝛeſtription oz tuſtom. 
4 n foz the Plaintiff in the pꝛohibition; foz albeit the Modus decimandi had 
not Veen paid by the ſpace of 20 years, yet the pꝛeſcription being found, the ſubſtance of the 
Foe is kound fox the Plaintitf. Ind if a man hath a Common by pꝛeſctiption, and taketh a 
lenle ot the land koꝛ 20 pears, wheredy the Common is ſuſpended, after the yearg ended he 
map claim the Common generally by pꝛeſcription; fox that the ſuſpenſion was but to the 
biſeſſion, and not to the right, and the inheritance of the Common did alwates remain; and 
when a pꝛeſcription oz cuffom .doth make a Title of inheritance (ag Littleton ſpeaktth) the 
party cannot alter oz waive the ſame in pais. 


¶ Temps dont memory, Sc. & de title per preſcription, que eſt tout un 


en Ley. Hos as the time pꝛeſcribed oz defined by Law is, time whereof there is no memo⸗ 
le) Praton fol.314. ty ot man to the contrary. (e) Omnis querela , & omuis acti o injuriarum limitata infra certa 


tempora. 


qT Temps de limitation. Limitation, as it is taken in Law, is a certain time pꝛe⸗ 
ſtribed by Statute, within the which the Demandant in the action muſt pzove himſelf oz lorite 
of his Anteſtozs to be ſeiſed. | : 


11 E. 3. tit. Iſſue 40. 


(r Megiſt. 158. Bract. fo. q En rief. e de droit. In (f) ancient time the limitation in a wꝛit of Bight was 
373.5 Aff. p. 2. 24 H.6-40. From the time of H. 1.whertof it was ſaid, 3 tempore Regis Henrici ſenioris. Yfter that by the Sta⸗ 
Stat. de Mert. 20 H. 3. tute of (g) Merton the limitation was fron the time of 11.2.and by the Dtatute (h) of W. i. the 
fa weſt.r.An.3 E. c. 36. Lithitation was from the time of R. 1. And this is that limitation that Littleton here ſpeak⸗ 
vide W.2.13 E.1.c.46. eth of: Whereof in the Mirror in repzoof of the Law it is thus ſaid, (i) Abuſion eſt de cout 
(i) Mirror cap. g. Sect. t. tet cy longe temps dount nul ne poet teſtmolgner de vieu & de oyer, que ne dure my generalmede 

ouſter 40 ans. | | Time 
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Tine of limitation is twotold: Firſt, in wꝛitg, and that is by divers Aces of Parliament · Clanv. l. 13. ca. 3, & 34. 

Sccondip, to make a title to any Inheritance, and that (as Littleton here ſaith)is bt he Com⸗ _ 232 

on Law erl.2.c.38.& I. 4. ca. 3. 
1 Limitation of times in Waits is pꝛovided by the ſaid Statute of Merton, and after by the — — 7 
Caid Statute of W. i. which Littleton here citech, and which was in foxce when he wzote, but & f. 159,253.27 . 
is ſince altered by a pzofirable and neteſſarę Statute (k) made Anno 32H. 8 and be that Ad (093: H. s. cap. 2. 
the koꝛmer limitation of time in a wzit of Right is changed, and reduced to thzrefcoze pears See the tecond part of 
next befoze the Teſte of the weit, and ſo of other Adions, as by the Stutute ac large appear⸗ the Inſtitutes. Mertou 
eth. But it is to be obſerved, that this Act of 32 H. 8. extendeth (1) not to a Formedon in the 6.8, 
Diſcenocr, noz to the lei vices of Eſcuage, Homage and Fealty, foz a man may live above the time 2 10 & 11 Eliz. 
umittd by the Act: neither doth it extend to any other ſervice which be common poſſibility may —ͤ PY 
not happen oꝛ become due within ſixty years ; as to cover the hall of the L oꝛd, oꝛ to attend on IIb. 4. fol. 10, 11. 


his Lozd when he goeth to war, oz the like; noꝛ where the ſeiſin is not craverſable oz iſſuable: Bevils Caſe. 


neither doth it extend to a Kent created dy Deed; ndzto a Rent reſerved upon any particular 
eſtate; fo: / m) in the one caſe the Deed is the Title, and in the other the refervation : noz to (m)Lib.8. fol. 65. 
any Wt of Might of Advowſon, Quare impcdit, 92 Aſſiſe of Darreine preſentment; (fo: there Sir Will.Foſters Caſe. 
was a Parſon oc one of my Churches that had been Jncumbent there above fifty years, and 
died but lately) oꝛ any wit of Night of Ward,oz Baviſhment of Ward, ec. but rhey are left ag 7 Mar-Parliam. 2. tap. f. 
they were bekoze the Statutt ot 32 8.8. But hereof thus much foz the better underſtanding of vie t7E.3.11. 
Litclerun ſhall tuffice, * Com. 371. b. 
q Det emps le R oy R. I. And that was intended from the firſt day of his Reign, vide 34 8.2.36: 
8 —— => time] being indefinitely, doth include the whole time of his Reign, which is to 
e obſerved. | 
 Briefe de Droit. Breve de Recto, a Wait of Right, ſo called;foz that the woꝛds in 
the Þ92it of Right are, Quod ſine dilat one plenum rectum reneas. 


I Title de preſcription al Common Ley, Gc. de temps dont memorie a lb  _ 


des home S ME curge al contrarit᷑. Docere opottet longum tempus, & longum uſum il- Fleta lib.4.cap-24+ 
lum, viz. qui excedit memoriam hominum; tale enim tempu; ſufficit pro jure. 


I Aſcun proof al contrariè. $0, it there de any ſufficient pꝛot of Recoꝛd oz 


wꝛiting to the contrary, albeit it exceed the memozy oz pꝛoper knowledge of any man living, 


et is it within the nremozy of man: foz memozy oz knowledge is twofold. Firſt, by know= 
edge by p2wf, as by Recoꝛd oz ſufficient matter of wziting. Secondlip, by his own pzoper 1 
knowledge. A Recoꝛd oz ſufficient matter in wziting are god memoziats,foz Litera ſcripta ma- ** Aﬀ.25. 58 Af18. 
net. And therefoze it is ſaid, when we will dy any Recoꝛd oz waiting commit the memozy of 45 1 s 1 
any thing to poſterity, it is ſaid tradere memotiæ. And this is the reaſon that regularly a man 5 2271 wn - 
cannot preſcribe oz alledge a Cultome againſt a Statute, . becauſe that is matter of Recoꝛd, | 
and is the higheſt pꝛo and matter of Kecozd in Law. But yet a man may pꝛeſtribe againſt 
an Act of Parliament, when his Pzeſcription oz Cuſtom is ſaved oz peſeived by another Ac 
of Parliament, | 
Chere is alſo a diverſity between an Act of Parliament in the negative, and in the affirma= 
tive : foꝛ an affirwative Act doth not take away a Cuſtom, as the Statutes of wills of 32 and 
34 H.8. do not take away a Cuſtom td dviſe lands, as it hath been often adjudged. Moꝛze⸗ 
over, there is a diverſity between Statutes that be in the negative; foʒ i a Statute in the 
negative be declarative of the ancient A aw, that is, in afirmance of the Common Law, there 
as well ag a man ma pꝛeſtribe oz alledge a Cuſtom again the Common Law, ſoa man may 


do againſt ſuch a Statute; foz, as our Authoz ſaith, Conſuetudo, &c. privat communem legem- 


As the Statute of Magna Charta pzovideth,that no Leer ſhall be holden but twice in the 
— hed | pears TER 
vet a man may pꝛeſcribe to hold it oftner and at other times; foz t Statut. Magna Charta eap. 25. 
in —— the — Law. tr. "_ Es 2 77 
do the Statute (o) ot 34 E. 1. pzovideth, that none ſhall cut down any tres of his own 11.17 l. 

tolthi C nnen without the view of the Foptelter: due Galuch as this Ad is in affirmance (034 E.1.i.Foreft 
bf the Cömmon Law, a man may pzefctibero cat down his wods within a Fozreſt without Katt. 1 E.3.cap.z: 
or ay 11 tht Js, Aus N 4 S aͤdjut 2 4 16 Eſiz. in ithe Exchequer by Sir Edw. 
inders Chief Baron, and othet the Barons of the Exchequer, as Sir John Popham Chief 
Juſtice of the Kings Bench repozted to me. mum F K 
In the Epre of the Fozreſt of Pickeriog befoze Willoughby, Huygerford and Hanbury; Juſti- 
ces |fiaerants thete, Anno 8 E. 3. Y er, (p) 4 claim made by Henry de Percy, Loꝛd of the (p) lcin. Pickering an, 
Matinoz of Semor within the ſaid Foꝛreſt: the Foꝛrellers, Uerderours and Kegarders found . 3. Rot, 55. 
His claim to be true, vi. Quod prædictus Henricus de Percy, S omnes anteceſfores ſul, tenentes 

5 maneriuw 


Lib. II. Cap. io. Of Tenure in Burgage. Seck. 17 i. 
| manerium prædictum, à tempore quo non extat memoria & ſine interruptione aliquali tenuerunt pre. 
dictum a anerium cum pertinentiis extra regardum Foreſtæ, & habuerunt Woodwardum portantem 

arcum & ſagittas, ad præſentandum præſentanda de venatione tantum, & c. & habueruur in boſcis ſuis 

de Semere forgeas & mineras, & amputarunt, dederunt, & vendiderunt boſcum ſuum infra manetium 

ptædictum fine viſu foreſtariorum pro voluntate ſua, & fugarunt 8 ceperunt Vulpes, Lepore, Capre- 

olos Sc. ſicut idem Henricus Percy ſuperius clamat. Which claim by pꝛeſcription, kound as is afoze⸗ 

ſaid, the Juſtices doubted only of two points. The firſt, fozalmuch as the ſaid Mannoꝛ wag 

within the limits of the Forreſt, ir ſhould not onlp be Contra aiſiſam Foreſtæ ſoꝛ his Wadwary 

to beur Bow and Arrows, where by Law he ought to bear but an Hatchet, and no Bom ngz 

Arrows within the Foꝛreſt, but alſo de facili ceacre poſſit in deſtructionem ferratum &c. and they 

therefoze doubted whether it might be claimed by pzeſcription. Their lecond doubt was con= 

cerning fugationem & captionem Capreolorum in boſcis ſuis prædictis, eo quod eſt beſiia venationis 


Foreſtæ, & tranſgreſlores inde convicti fivem ſacerent ut pro tranſgreſſione venationis. Ind foz that 


difficulty the claim was adjourned into the Kings Bench. But of the ot her parts of the Pꝛe⸗ 
ſcription no doubt at all was made: and the like had been allowed in the ſaid Eire, ag in the 
caſe of Thomas Lozd Wake of Lydell, and cf Gilbert of Acton in the ſame Eite, Rot. 37. and of 
others. | 

q Il eſt prove per le pleader. more, one of the beſt arguments oꝛ pꝛwfs in Law 
ig dzawn from the right entries oz courſe of pleading ; foz the Law it ſelf ſpeaketh by god 
pieading | and therefoze Littleton here ſaith, It is proved by the pleading, c. ag if pteading 
were ipſius legis viva vox. 

¶ Entant que tiel title per preſcription fuit al Common ley, Gc. 
Mote, all the pꝛeſcriptions that were limited from a certain time were by A of Parliament; 
ag from the time of H. 1. which was the firſt ti me of limitation ler down by any I of Par= 
liament, and ſo from the Reign of R. i. c. But this pꝛeſcription of time out of memozy of man 
was (as Littleton here ſaith) at the Common Law, and limited to no time. Alſo here is im⸗ 
plied a Maxime of the Law, viz. That whatſoever was at the Common Law, and is not ouſted 
oz taken away by any Statute, remaineth till. 


¶ Common Ley. The Law of England is divided, as hath been ſaid befoze, into thꝛe 
parts : 1- the Common Law, which is the molt general and ancient Law of the Realm, of 
part whereof Littleton wzote ; 2. Dtatutes oz Ads of Parliament; and 3.particular Cuſtoms, 
(whereof Littleton alſo maketh ſome mention:) J ſap particular, fo: if ir be the general cu⸗ 
tome of the Realm, it is part of the Common Law, | 

The Common Law hath no controller in any part of it but the high Court of Parliament, 
and if it be not abꝛogated oz altered by Parliament, it remains ſtiil; as Littleton here ſaith. 
Che Common Law appeareth in the Statute of Magna Charta and other ancient Statutes, 
(which foz the moſt part are affirmations of the Common Law) in the oziginal waits, in ju⸗ 
dicial Recoꝛds, and in our boks of terms and years. Acts of Parliament appear in the Kolig 
of Parliament, and foz the moſt part are in pꝛint. Particular Cuſtoms are to be pꝛoved. 


Sed. 171. 


F XylIlle. villa quaſi C [Cem , cheſcun Lſo, every Bo- 


— co Burgh eſt un rough is a Town, 
| COnvenantur tructus ; \ \ 

vid.Lindw. verbo vicus. Ind it is called Vicus, becauſe ville, mes nemy e con- but not e conve 2 
Bra&.lib.; f01.434 tit is prope viam. Villa eſt ex verſo. Plus ſerra dit More ſhall be faid of 


Eontefaecayres, Plus bus manſionibusricinarzz& Hg cuſtome en le Te- cuſtome in the tenure 


Forteſcue cap.29. 


7 E-6.es teviede terre ootann be becggeb iu as nd Nute de Gillenage. of Villenage, 


houſes remain, yet it is a Town in aw. And ſo if a Bozough be decaped, yet ſhall it ſend 
34 E. i. Quare Imp · 187. Burgeſſes to the Parliament, as old Salisbury and others do. It cannot be a Town in law, 
; unleſs it hath, oz in time paſt hath had a Church, and celebzation of Divine Service, Ha⸗ 
craments, and Burials, What alteration hath been made in Totons, hear what a great 

Farteſcue cap. 29. Lawyer ſaith, In Anglia Villula ram parva inveniri son poterit, in qua non eft Miles, Armiger, 
; vel Parerfamilias,$&c. magnus ditatus poſſeſſionibus; nec non liberi tenentes alii & valecti pluri- 
mi ſuis patrimoniis ſufficientes, Sc. Ind it appeareth by Littleton, that a Town is the 

Genus, and a Boꝛough is the Species; fo: he ſaith that every Bozough is a Town, but 

Forteſcue cap. 23. every Town is not a Bozxough. Et ſub appellatione Villarum continentur Burgi & * 
eres 
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Berwica, o: Berewit, in Domeſday ſigniſieth a Town: Hz Berewicz pertinent ad Berchley. (Et Domeſday, Gu. 


fic recirat plus quam viginti villas.) : 
There br in England and Walcs eight thouſand eight hundzed and thzze Towns, oz there= 


about. 


fully in our other Boks, 


See moze De villis, parochiis, & hamlettis, in the ancient Anthozs of the Law, and plenti⸗ 
But let us now hear what Littleton ſaith; 


— 


Chap. ii. 


C Enure en 
villenage 
. eff plus 


pꝛoperment, quant un 
villein tient de ſon 
Seignioz a que fl 
eſt villeine certeine 
terres ou tenements 
ſolonqʒ le cuſtome del 
manoꝛ, ou auterment 
a la volunt ſon Seig⸗ 
nto2, & de faire a fon 
Seignioz villein ſer- 
vice; come de porter 
& de carier le fime le 
Sur hoꝛzs del City, 
ou del Manno ſon 
Deignioꝛ, jeſques a 
la tert ſon Seignioz, 
en giſant ceo ſur la 
terre, d hujulmodi. 
Et - aſcuns kranke 
homes teignont lour 
tenements ſolonq; le 
cuſtome del certeine 
mano2s per tiels ſer⸗ 
vices. Et lour tenure 
aury eſt appel Te- 
nure en villenage, & 
uncoze iis ne ſont 
pas villeines. Car 
nul fr? tenus in Mil⸗ 
lenage > ou villeine 
terre, ne alcun cu⸗ 
ſtome lurdant de la 


fre, ne ungues ferra 


Villenage. 


Enure in ville- 
| nage is moſt 
properly, when 


a Villein holdeth of 
his Lord to whom he 
is a Villem certain 
lands or tenements ac- 
cording to the Cu- 
ſtom of the Mannor, 
or otherwiſe at the 
will of his Lord, and 
to do to his Lord 
Villein-ſervice; as to 
carry and recarry the 
dung of his Lord out 
of the City, or out of 
his Lords Mannor, un- 
to the Land of his 
Lord, and fo ſpread 
the ſame upon the 
Land, and ſuch like. 
And ſome free-men 
hold their Tenements 
according to the cu- 
ſtom of certain Man- 
nors by ſuch ſervices. 
And their Tenure alſo 
is called Tenure in vil- 
lenage, and yet they 
are not villeins. For 
no land holden in vil- 


lenage, or villein land, 


nor- any cuſtome ari- 
ſing out of the land, 
ſhall ever wake a free 
man viliein 5 but a 


Sect. 17 2. 


q Enmre en vil- 
lenage.Uillein 
is from the 


Fzench wozdVillaine, and that 
2 villa, quia villz adſcriptus eſt : 
foz they which are now called 
Villani, of ancient times were 
called Adſcriptitii; and in the 
Common law he is called Na- 
tivus, quia pro maJore parte 
narus eſt ſervus: and this is he 
which the Civilians call ſer- 


Bract. ub: ſupra.Fler.li.q* 
cap. 1 5. & lib.6.cap.g 9. 
Brit. fol. 1 24, & 274, &. 


Lib. rub. 76, & 77: 
Glanv. I. 5. ca. , & 2, &c. 
Vide Bract. li. 1. ca. 6, &c. 
Brit. fol. 77. & 67.8 2,97, 
93,125, 126,147. 
Flet. l. 1. c. 3. Flet. Il. 2. c. 34. 
Idem l. 4 cap. 11, & 12. 
Mir. ca. z, ſect. 4 8. Ockam. 


vus. (a) Theyn in the Saxon (a)fF let. li. i. cap. 24. 


tougue is Liber, and Then, ſer- 
vus. Theme (ſometimes wꝛit⸗ 
ten Theame cozruptly) is an 
old Saxon woꝛd and ſigniſi⸗ 
eth Poteſtatem habendi in nati- 


vos five villanos cum eorum ſe- 


quelis, terris bonis & catallis. 
But Teame ſometimes coz= 
ruptly wzitten Theame, is of 
another {ignification; fox it is 


alſo an old Daxon word, (b) (b)vide t amb.inter Te- 
and ſigniſieth where a man ges St. Edw. fol. 13 2 nv. 


cannot p:oduce his warrant 
of that which he bought ac= 
cozding to his Uoucher, 


I Villenage. villena- 
giam {as in like caſes hath 
been faid, when the termi⸗ 
nation is in age, ) is the ſer⸗ 
vice of a bond: man. Ind pet 
a free-man map do the ſervice 
of him that is bond. Ind 
therefoze a Tenure in Uille= 
nage is twofold, one where 
the perſon of the Tenant is 
bond, and the tenure ſervcle ; 
the other where the perſon is 
free, and the Teaure ſervile. 


25. 


(c)Serva terra liberos de ſan- (c) Hill. 29 E. t. coram 
guine exiſtentes, villanos fa - Rege, Ebor. in Theſaur, 


cere non poteſt. Ind there⸗ 


foze it is ſaid, (d) Eſi enim (d) Bract lib. 4. fol 270. 


ratio 8 regula generalis in 
iſtis duobus caſibus, quod liber 
homo nihil liberratis propter 

perſonam 


Lib. II. 


(dem lib 1. cap. 6. 
Brit. c.3 1, & 66. 
Flet. lib. 1. cap. 3. 


f) Bract. fol. 2 C. 
42 E. 3. 5. acc. 


Cap. i 1. 


perſonam ſuam liberam conſert 
villenagio, nec liberum tene- 
mentum è contrario mutat ſta- 
tum aut conditionem villani. 
Ind again, (e) Villenagi- 
um vel ſervitium nihil detrahit 
libertati, habita tamen diſiin- 
ctione utrum tales ſint villani, 
& tenuerunt in villano ſocagio 
de Dominico Domini Regis. 
And again, (f) Tenemen- 
tum non mutat ſtatum liberi, 
non magis quam ſervi; poterit 
enim liber homo tenere purum 
villenagium factendo quicquid 
ad villanum pertinebit, & ni - 
hilominus liber erit, cum hoc 
faciar ratione villenagii, & non 
ratione perſonæ ſuæ; & ideo 
poterit quando voluerit ville- 
nagium deſerere, & liber diſce · 
dere, niſi illaqueatus fir per uxo- 


Of Villenage. 


krank home villein; 
mes un villein puit 
kair krank tert deſte 
villein ter a fon Se⸗ 


ignioꝛ. Sicome lou 
un villein purchaſe 
tert en Fe ſimple ou 
en Fre tail, le Dfir 
del villein poet enter 
en la terre, c ouſte le 
villein q ſes heires a 
touts jours: d puis le 
Deignioz (fil voloit) 
puit lefſer meſme la 
terre a le Uillein, a 
tener en Uillenage, 


Sec 172. 


Villein may make 
free land to be Villen 
land to his Lord. As 
where a Villein pur- 
chaſeth land in Fee 
ſimple or in Fee tai], 
the Lord of the Vil. 
lein may enter into 
the land, and ouſt the 
Villein and his heirs 
for ever: and after, 
the Lord (if he. will) 
way let the ſame 
land to the Villein, 
to hold in Ville. 
nage. 


(g) Brad. lib. 4. fol. z 8. 
Brit. cap. 31. 


ch) Bract. lib. i. fol. 7. 


(i) Forteſc. cap. 42. 


(k)Brit.cap.3T. 
(1)Bra&. lib. 1. cap. 6. 
Flet. lib. 1. cap. 3. & 
cap. 5. Mir. cap. 2. ſect. i 8. 


Rract. lib. 1. cap. 6. 

Brit. c. 3 1. & ubi ſupra. 
Fleta lib. t. cap. a,. & 3. 
(m) Mirror cap. 2. ſect. 18. 
(n) Mirror ca. 2. ſect. 18. 
Gen. 9. verſ. 10, 1 1, &c. 


Ambroſe. 


rem nativam ad hoc faciendum, 
ad quam ingreſſus fuit in ville- _ 
nagium, 8c quæ præſtare poterit impedimentum, c. Ind again, (g) Purum villenagium eſt, I quo 
præſtatur ſervitium incertum & indeterminatum, ubi ſcire non poterit veſpere quale ſervitium fieri 
debet mane, viz. ubi quis facere tenetur quicquid ei præceptum fuerit. And another ſaith to the 
ſame intent, Ceux ne ſcavoient le veſpere de quoy ils ſerver en la matin. (h) Fuerunt in Con- 
queſtu liberi homines qui livere tenuerunt renementa ſua per libera ſervitia, vel per liber as conſuetu- 
dine, & cum per potentiores ejecti eſſent, poſtmodum reverſi, receperunt eadem tenementa ſua 
tenenda in Villenaglo, faciendo jnde opera ſervilia, ſed certa 8e nominata, c. & nihilominus liberi, 
* faciunt opera ſervilia, cum non faciunt ea ratione perſonarum, ſed ratione renementorum, 
4 

dow Villenage oz ſervitude began, and foꝛ what cauſe, it is ſaid, ;/ ) Af homine & pro vi- 
tio introducta eſt ſervitus, fed libertas a Deo hominis eſt indita narurz 3 quare ipſa ab homine ſub- 
lata ſemper redire gliſcit, ut facit omne quod libertate naturah privatur. Ind another ſaith; 
(k) Chat the condition of villeins from freedom unto Bondage of ancient time grew by con⸗ 
ſtitutions of Nations, (1} Fiunt etiam ſervi liberi homines captivitate de jure gentium, and not 
by the Law of Nature, os from the time of Noah's Flood fozward, in which time all things 
were common to all, and fre? to all men alike, who lived under the Law natural: and by 
multiplication of people, and making pꝛoper and pꝛivate thole things that were common, 
aroſe battels. And then it mas 0zdained by conſtitution of Nations, That none ſhould kill 
another, but that he that was taken in battel ſhould remain bond to his taker foz ever, and 
he to do with him, and all that ſhould come ok him, his will and pleaſure, as with his beaſt, 
02 any other Chattel, to give, oꝛ to ſell, oz to kill. And after it was oꝛdained fo: the cruelty 
of ſome Lo:ds,that none ſhould kill them, and that the life and members of them, as well as 
of free men, were in the hands and p:otection of Kings, and that he that killed his Uillein 
ſhould Have the ſam? judgment as if he had killed a freeman. Thereupon they were called 
Servi, quia ſervabantur a Dominis & non occidebantur, & non à ſerviendo. He is called Nartivus à 
naſcendo.quta plerumque natus eſt ſervus: Ind he is called Villanus, foz that he doth his Uillein 
ſervice in villis. 

Eſt autem libertas naturalis facultas ejus quod euique facere liber, nifi quod de jure aut vi prohibe- 
tur. Servitus eſt conſtitutio de jure gentium qua quis Domino alieno contra naturam ſubjicitur. Ind 
again, (m) Et tout ſoĩt que touts creatures duiſſont eſte franks ſolonque le Ley de nature, per con- 
ſtitution nequid ant, & fait de home ſont auters creatures enferuies, ſicome eſt dit beaſts en Par kes, 

iſſons en ſer vors, & oyſeaux en cages. a 


(n) This is aſſured, C hat bondage oz ſervitude was firſt inflicted foꝛ di ſhonouring of Pa⸗ 


rents: fox Cham the father of Canaan (of whom iſſued the Canaanires) ſeeing the nakedneſs ol 


his Father Noah, and ſhewing it in deriſton to his bzethzen, was therefoze 'puniſhed in his 
ſon Canaan with bondage. And herewith agreeth the Divine, Ante vinitnventionem inconcuſſa 
liber tas: non eſſet hodie ſervitus, ſi ebrietas non fuiſſet. 

J Hors del Citie ou del Manor, &c. Chis is falſe printed, for the 
i 0 


figina 


UN 


Lib. II. Of Villenage: Sect. 173. 


oziginal is, Hors del ſcite del Mannor, and ſo would it be amended in the Impꝛeſſions of the 
Book hereafter. ; 
Et aſc uns f rank homes tetgnont, Sc. This is apparent enough, eſpecially 
upon that which hath been ſaid. 
¶ Ou un villeine purchaſe terre en fee ſimple, yet the Uillain may pur⸗ 
chaſe ſome kind of Inheritances in fee ſimple, which the Lozd of the Uillain cannot have. Js 
if a Villain purchaſe a common ſauns number, the Lozd ſhall not have it,foz the Lozd may ſur⸗ 
charge the ſame, which ſhould be a pzejudice to the Terre=tenant : and the ſame law of a Co- 
rody in certaine granted to a Uillain,and ſuch like Jnheritances. Ind therefoze Littleton ma= 
terially ſaid, Purchaſe terre: when the villain Hath an eftate of any thing certain, the Lozd 
ſhall have it, as a Rent granted to the villain, Common certain, Eſtorer certain, and ſuch 
like. (o) But that which lieth in action, as a warranty made to the villain, his heirs and aſ⸗ 
ſgns ,the Lozd ſhall not take advantage of by Uoucher,becauſe it is in lieu of an action : nei⸗ 
ther ſhall the Lozd cake advantuge of any Obligation oz Covenant, oꝛ other thing in action 
made to the Uillain,becauſe they lie in pzivity, and cannot be transferred to others. 
(p) It a man de Leſſee of a villain foz life, foz years, oz at will, and the villain purchaſeth 
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Mirror cap. . ſect. i 8. ace 


Mirror cap. 2. ſect. 18 


22 Aſſ. p.37. 
(o) Doct. & Stud. cap. 42. 


(p) L. 5 E. 4.61. 18 E. 2. 29. 


lands in fee; if the Lefſee entreth into the lands he ſhall Hold the lands as a perquiſite to him 21H. 6.3 7. Bros. tit. 


and his heirs foz eber. But ik a Biſhop have a Uillain. in the right of his Biſhopzick, and 
he purchaſeth lands, and the Biſhop entreth,the Biſhop ſhall have this perquiſtte to him and 
his ſucceſſoꝛs, and not to him and his heirszfoz the law reſpecteth the quality, and not the quan⸗ 
tity, of his eſtate. So if Executozs have a Uillain foj years; and the Uillain purchaſeth 
lands in fee, and the Executoꝛs enter, they ſhall have a fee ſimple, but it ſhall be aſſets. 

q bee tail. By this it is apparent, that it lands be given to a villain and to the heirs 
of his body, the Loꝛdmap enter, and put out the villain and the heirs of his body; foz Quicquid 
acquiritur ſervo, acquiritur Domino. And in this caſe the Lozd gains a fee ſimple determinable 
upon the dying of the villain without heir of his body, and the abſolute fee ſimple remaineth 
fill in the Donoz- And ik the Loꝛd enter, and after inkranchiſe the Donee, and after the Do= 
nee hath iſſue; vet that iſſue ſhall never have remedy, either by Formedon oz entry, to recover 
this land, be foxce of the Statute of Donis Conditionalibus, fox that Statute giveth remedy to 
thr iſſues of the Done that have capacity and power to take and retain ſuch a gift. And the 
title of the Lozd remains as it did at the common law, fox that Statute reſtraineth acts done 
only by the Tenant in tail. Ind fo it is, i lands be given to an Alien, and to the heirs of his 
body, upon office found, the land is ſeiſed foz the King,afterwards the King makes the Alien 
a Denizen, who hath iſſue and dieth 3 the Ring ſhall detain the land againſt the iſſue. 


Seck. 173. 


CT C nota, ft feoffment ſoit ND note, if a feoffment be 
fait a certain perſon ou “ made to a certain perſon or 
perſons en kee al uſe dun villeine, perſons in fee to the uſe of a vil- 
ou ſi un villeine ove auters per- lein, or if a villein with other per- 
ſons ſotent enfeoffes al uſe le vil- ſons be infeoffed to the uſe of the 
leine, quel eſtate que le villeine ad villein, what eſtate ſoever that the 
en le uſe, en fr tail, pur terme de villein hath in the uſe, in fee tail, 
vie ou dans, k Seignioz del vil- for term of life or years, the Lord 
leine poit entrer en touts ceux ter- of the villein may enter into all 
res q tenements, ſicome ł villeine thoſe lands and tenements, as if the 
uſt eſte ſole ſeiſie del demeſne. Et Villein had been ſole ſeiſed of the 
ceſt per Leſtatute de anno 19 H. 7. Demeſne. And this is given by the 
cap. 15. Statute of Anno 19 H. cap. 15. 


4 T His is an addition to Lictleton, and the Statute of 19H.7.cap.15, therrin mentioned, 
foz the cauſe that hath been afozeſaid, Hath loft his fo:ce, | 


Vill.7 0. 


15 E. 4. 9. b. Pl. Com. 555. 
in Walſinghams caſe. 


8 g | Sed, 


Lib.Ll, 


J) r15E. 3.tit.Aid 33. 
Bracton I.2.f.26. 
Mirror c.2.Sc&.18. 


602. 


C A Paier un fine pur 
; le mariage , Cc. 
(q) And this villein and ſer⸗ 


vile Tenure is called in old 


books Marchetum, oz Merchet. 
Marchetum verò pro filia dare 


non competit libero homini in- 


Ses inore of this aſtet in 
this Chapter, Set. 1 94. 


(r) Fleta lib.3-cap.13. 
Mirror cap. 2. ſect. i 8. 


Lib Rub. cap. 76,7. 
Braden l. I. c. 6. 
Bracton fol. 75. 


Cf) Bract. I. 1. c. 6. 

Fleta l. 1. c. 3. 8 Aſſ. p. 13. 
11 Aſſ. I 2.24 Aſſ. 1. 

73 Aſſ. . 17. 3.78.79. 
27E. 3. 89. 18 E. 4. 25. 
27H. 8. 7. b. Leſtatute de 
12 E. 3. c. 17. 

(t) 17 E. 3.23.11 H. 4. 2 6. 
37H. 6. 2 1. Dier Mich 7, 
& S Eliz. 2 42. Pl. Com. 
79. &c. 

(n) Glanvil l. 9 e. 8. 
Bracton l. 3. f. 15 6. 
Britton f. 121. 

(x) Lib. 6. fol. 11, & 12. 
in Jentlemans caſe. 


ter alia propter liberi ſanguinis 
privilegium, &c. And this is 
true de communi jure : ſed 
modus & conventiq vineunt le- 
gem. And, as Littleton here 
faith, it is the folly ot᷑ ſuch a 
Freeman to take ſuch Man⸗ 
no:s, Lands, oz Tenements, 
to Hold of the Rozd by ſuch 
bondage. And yet this doth 
not make ſuch a Freeman a 
Uillein. (r) Qula hujuſmodi 
præſtationes fiunt ratione tene- 
ment), & non ratione perſonæ in 
duratione comprehenſæ & re- 
ſervatꝰ; non enim unum & idem 
eſt, ſed longe aljud,tenere libere, 
& per liberum ſervitium, &c. Foz 
the ſugnilication of this wozd, 
vide Seft.194.% 74. & 441. 


C Heſcun villeine on 

eſt villein per title 
de preſcription, &c. Every 
Uillein is either by pꝛeſcrip⸗ 
tion oz confeſſion : Servi aut 
naſcuntur, aut fiunt. By pze= 
ſcription, either regardant to 
a mannoz, Ec. 02 in groſs. In 
groſs, either by pzeſcription, 
02 by granting away a villein 
that is regardant, 02 by con= 
feſſion. () Fit etiam ſervus li- 
ber homo per confeſſionem in 
curia Regis fact. 


Of Villenage. 


Sect. 174. 


C Es | aſcun 

kranke home 
volle pꝛender alcun 
tres ou tenements a 
tener de ſon Sr p 
tiel villeine ſervice , 
8. à pꝛaper un fine a 
luy pur le mariage 8 
ſes fits ou files, donqʒ 
il patera tiel fine pur 
le mariage: & nient 
obſtant que il eff le 
kollie d tiel kranke 
home de pzender en 
tiel foꝛm̃ terres ou te⸗ 
nements a tener de le 
ſeignioz per tiel bon⸗ 
dage, uncoze ceo ne 
fait le kranke home 
villeine. 


Sect. 1 75. 


C [Tem cheſcun vil- 

lein ou eſt un vil⸗ 
lein P title de pꝛeſcrip⸗ 
tion, ceffaſcavoir, q̃ il 


# ſes aunceſtoꝛs ont 


eſte villetns d temps 
dont memorte ne curt; 
ou il eſt villein per ſon 
confeſſion demelne en 
court de Recoꝛd. 


Seck. 174, 175. 


UT if a Freeman 
will take any 
Lands or Tenements 
to hold of his Lord by 


ſuch villeine ſervice, 


Viz. to pay a Fine to 
him for the marriage 
of his ſons or daugh- 
ters, then he ſhall pay 
ſuch Fine for the mar- 
riage : yet notwith- 
ſtanding though it be 
the folly of ſuch Free- 
man to take in ſuch 
form Lands or Tene- 
ments to hold of the 
Lord by. ſuch bon- 
dage, yet this maketh 
not the Freeman a 
Villein. 


Allso every villein 
is either a villein 
by title of preſcripti- 
on, to wit, that he and 
his Aunceſtors have 
been Villeins time out 
of mind of man; or he 
is a Villein by his own 
confeſſion in a Court 
of Record. 


. © En Court de Record. Recoꝛd is derived of the Latine wozd Recordor, that is, to keep 
in mind, as the Poet ſaith, Si rice audita recordor: and thezefoze a Kecozd oz Inrolment 
is a Memozial oꝛ Monument of ſo high a nature, (t) as it impoꝛteth in it ſelf ſuch an ab⸗ 
ſolute verity, as if it be pleaded that there is noſuch Recoꝛd, it ſhall not receive any tryal 
by wienels , jury , oz otherwiſe by it ſelf. (u) And every Court of Recordz is the 
Kings Court, albeit another may have the pzofit; wherein if the Judges do err, a Wait 
of Error doth iye.. () But the County Court, the Yundzed Court, the Court Baron, and 
ſuch like, are no Courts of Becozd, and therefoze the pzoceedings therein may be denied, and 
tried by Jury 3 and upon their judgments a wꝛit of Grroz lyeth not, but a vit of falſe judg⸗ 


ment, 


UMI 


Lib. II. 


if the Debt oz Damages do amount to fozty ſhillings, oꝛ ot᷑ any treſpaſs vi & armis. 
Monumenta, quæ nos recorda yocamus, ſunt veritatis & vetuſtatis veſtigia. 


C Es ſi frank home ad df- 

vers iſſues, @ puis il con- 
feſſe luy m deſtre villein a un au- 
ter en Court de Recoꝛd, uncore 
les iſſues que il avera devant le 
confeC, ſont franks; mes les iſſues 
que il avera apꝛes le confeſſion ſer⸗ 


ront villeins. 


Tem ſi le vil- 

lein purchaſe 
fre, ct alien la terre a 
un auter devant que 
le Seignioz enter , 
donques le Seigni⸗ 
02 ne poit enter, car 
il ſerra adjudge ſon 
follie, q il nentra pas 
quant la terre kuit 
en le matne le vil- 
leine. Et iſlint eſt 
des biens: ſi le villein 
achate biens, d eur 


vend ou done a un 


auter devant que le 
Seignto2 keiſiſt les 
biens, adonques le 
Seignioz ne poit eur 
ſeiſer: mes ſi le ſeig⸗ 
nioꝛ devant aſcun t iel 
vender ou done vient 
deins la ville la lou 
tielr biens ſont, & la 
Overtment enter les 
vicines claima les 
biens, & ſeiſiſt parcel 


Seft. 176. 


Ut if a Freeman hath divers iſ- 
ſues, and afterwards he confeſ- 
ſeth himſelf to be a Villein to ano- 
ther in a Court of Record, yet thoſe 
iſſues which he hath before the con- 
feſſion ate free; but the iſſues which 
he ſhall have after the confeſſion 


ſhall be Villains. 
This is fo evident as it needeth no explication. 


Sect. 177. 


Lſo if a Villain 
purchaſe Land, 

and alien the Land to 
another before that the 
Lord enter , then the 
Lord cannot enter for, 
it ſhall be adjudged 
his folly, that he did 
not enter when the 
Land was in the hands 
of the Villain. And 
ſo it is of Goods: If 
the Villain buy Goods, 
and ſell or give them 
ro another before the 
Lord ſeiſeth them, 
then the Lord may not 
ſeiſe the ſame : but if 
the Lord before any 
ſuch ſale or gift com- 
meth into the Town 
where ſuch goods be, 
and there openly a- 
monegſt the neighbours 
claims the goods, and 
ſeiſes part of the goods 


in the name of Seiſin 
Gg2 


C 15 this caſe, befoꝛe the 
Lozd doth enter, he 
hath neither jus in re 

necjus ad rem,but only a poſſi= 

bility of an eſtate, which eſtate 
he mult gain by his entry: and 
therrkoꝛe if the villein doth by 
way of pꝛebention alien befo:e 
the Lozd doth enter, the Loꝛd 
is barred of the poſſibility 
which he had to the land fo: e= 


ver. (a) $i autem ſervm ven- (4) Fleta lib. 3.eap. 12. 
diderit feodum quod fibi & hz- Britton fol. 98. a. 


19 E. z. Dower 171, 


redibus perquiſiverit antequam 
Dominus ſeiſinam inde ceperit, 
valet donatio, & Dominus ſibi 
ipſi imputet, quod tantum expe- 

avit. But (b) if the villain of 
the king purchaſeth land, and 
alieneth befozethe Ring (upon 
an office found foz him) doth 
enter,yet the Ring after office 
found ſhall have the tand, 


Quia nullum s occurrit 
Regi, as Littleton himfelf ſaith 


in thenext Section. Ind yet 
after ofice found, the King 


hall not have the mean pꝛo⸗ 


fits, becauſe the title is | 
3 by the 


¶ Purchaſe terre. 
The like Law is of Seig- 
niozieg, Idvowſons, Kever= 
ffons, Remainders, Rents, 
Commons certain, and 
ſuch like certain J 
tances, wherein the — 

o 


* 
— 
— 
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ment, foz that they are no Courts of Recoꝛd, becauſe they cannot hold plea of debt ot treſpaſs, 


(biz 5E. 3.rie.villen.2 2: 
H. 6. 21. per Babbington; 


12H. 7. 1Z. 


Lib. II. 


C 72 11. 
Hath any eſtate oz inttreſt. It 
the Utllain purchaſe Lan 
eicher in Fee ſimple, Fee tail, 
oꝛ fo: life, if the N illain doth 
alien befoze the Lozd doth en⸗ 
ter, he doth pꝛedent the Loꝛd. 
But ye: the ilſue of the Mil⸗ 
lain ſhall recover the land in⸗ 
tailed in a Formedon, and then 
the Lozd may enter. 
Alien la terre. 


Flien commeth of the Uerb 
Alienare, id eſt, allenum facere, 


Of Villenage. 


des biens en nolme 


de ſeiſin de touts les 
biens que le villein 
ad, ou aver poit c.ceo 
eſt dit bon ſeifin en 
ley, & le occupation 
que le villein ad apꝛes 
tiel claim en les biens 
ſerra pꝛis en le dꝛoit le 
Seignioz. 


Seck. 17. 
of all the goods which 
the villain hath, or 
may have, Sc. this is 
a good Seiſin in Law, 
and the occupation 
which the Villain hath 
after ſuch claim in the 
goods ſhall be taken 
in the Right of the 
Lord. 


vel ex noſtro dominio in alie- | 
num trans fe c re, five rem aliquam in dominium alterius tran;ferre. A a Freemanhath iſſue, and 
afterward by confefſion becometh bond, and purchaſeth lands in Fee, and befoze the Lozd enter 
He dieth ſeiſed, and the land deſcends to his iſſue which is free; in this caſe the Lozd ſhall not 
enter upon the heir, and pet this is a deſcent, and no alienation, The like law it is if the land 
ſo purchaſed by the Uillain doth eſcheat to the Loꝛd of the fee befoze any entry made by the 
Lozd of the Utillain: ſo as the act of the Law, that is, the deſcent oz eſcheat,may as well pꝛe⸗ 
vent the Loꝛd of his entry, as the act of the party by alienation. 

It᷑ a Uillain be diſſeiſed befoze the Lozd doth enter, the Loꝛd may enter into the land in the 
name of the Uillain, and thereby gain the Inheritance of the land: but if there be a deſcent 
caſt, ſo as the entry of the Uillain be taken away, then the Millain muſt recontinue the eſtate 
of the Land by judgment and execution befoze the Lozd of the Uillain can enter. And this 
wozd (alien) doth not only extend to alienations of Land in Ded, but alſo to alienations in 
law; ag if the villain purchaſe land and dieth without heir, and the land eſcheat, oz if there 
be a Recovery againſt the villain in a Ceſſavit, oz the like. 


q Et iſſint eſt des bens, Sc. Biens, bona, includes all Chattels, as well real ag 
perſonal. Chattels is a French wozd, and ſigniſies Goods, which by a wozd of Art we call 
Catalla. Now goods oz chattels are either perſonal,oz rral. Perſonal, as hozle and other beaſts, 
houſhold⸗ ſtuff, bows, weapons, and ſuch like; called perſonal, becauſe foz the moſt part they be⸗ 
long to theperſon of a man, oz elſe foz that they are to be recovered by perſonal actions. Neal, 
becauſe they concern the Keality, as terms foz years of Lands oz Tenements , Mard⸗ 
Senn * Intereſt of Tenant by Statute Staple, by Statute Merchant, by Elegit, and 

uch like. 

Bona dividantur in mobilia & immobilia: mobilia rurſum dividuntur in ea quz ſe movent, & quæ 
ab allis — 5 But by the common law no eſtate of inheritance oz free hold is compꝛehended 
under theſe woꝛds bora oz catalla. Ind it is to be obſerved, that as the title of the Lozdto his 
Uillains lands beginneth by his entry, ſo his title to the goods beginneth by the ſeiſure of 

them. And here again it is to be obſerved, that where our Authoꝛ in this bꝛanch concerning 
goods uſeth theſe woꝛds (ſell 62 give) that the ſame extendeth as well to gifts in Law as gifts 
in Deed. And therefo:e if a Neife hath goods, and taketh Baron, by this gift in Law, by fozce 
of the mariage, the Lozd is barred. And ſo it is if a Villain make his Executozs, and dieth, 
by this gift in Law the Rod is barred, as ſhall be ſaid hereafter, 


¶ Et claime les biens, & ſeiſiſt parcel des biens. Jo: a claim only of the 
goods of the Uillain is not ſuſficient in Law, but he muſt ſeiſe ſome part in the name of all 
the reſidue, as here it appeareth,oz that the goods be within the view of the Loꝛd; foz the 
claim and his view amount to a ſeiſure: as the claim ot᷑ a ward being pꝛeſent by woꝛd is a ſut⸗ 
ficient ſeiſure, albeit the Gardian layeth no hands on him. Se hereafter Sect.32 1. Ind lo note 
a diverſity between a claim of Lands oz Tenements, and goods. (e) In an action of treſpaſs 
oꝛ detinue bꝛough, by the Utllain, a releaſemadeto the Defendant by the Lozd is a good bar, 
foz that amounts to a ſeiſure and grant. Jef the Uillain doth buy goods, and make his Exe⸗ 
cutoꝛs, and dieth befoze the Loꝛd doth ſeiſe them, the Executoꝛs ſþall detain them againſt the 
LLo2d of the Uillain, 


3H.4-15.46E.3.barre 
217.Do&.& Stud.ca.q43- 
fol.139. 

22E.3.6. Baldwin Frevils 
Caſe. 


(c) 8H. s. 23 b. per 
Aiſcough. 3H. 4 1 6. 
46. 3. bar. 2 17. 


Aa, ou aver poet, Sc. here (c.) doth imply an excellent point of learning, fo: 
that ſuch a claim doth not only veſt the goods which the Uillain then hath, but alſo which he 
after that ſhall acquire and get. But otherwiſe it is of lands of Fceehold oz Inheritance, 


Foz there ſuch. a general entry oꝛ claim extends only to the lands the Uillain hath at that 
tume 


Lib Il. 


may juſtly be collected, 


A Es ſi le Roy 
IVI ad un villein 
qF purchaſe terre, & 
alien devant que le 
Roy entra, uncoze le 
Roy poit enter, en q 
maines que la terre 
deviendza, Ou ſi le 
Utllein achata biens, 
& eur vendiſt devant 
que le Boy ſeiſift les 
biens, uncoze le Roy 
poit leiſer les biens en 
que maines que les 
biens ſont, Quia nul- 
lum temipus occurrit 
Regi. 


Of Villenage. Sec. 178.159. 


time, and not to any other which he ſhall purchaſe after; as by our Yuths; in this Section 


Sect. 178. 
Bi if the King 


hath a villein who 
purchaſes Land, and 
aliens it before the 
King enter, yet the 
King may enter; into 
whoſe hands ſoever 
the land ſhall come; 
Or if the Villein buy- 
eth goods, & ſell them 
beſore that the King 
ſeizeth them, yet the 
King may ſeize theſe 
oods in whoſe hands 
oever they be.Becauſe 
nullum tempus occur- 
rit Regi. 


Sect. 179. 


2 S* le Roy ad Vil- 
O lein, oc. 
This is evident 
which hath deen — 


q Ou ſi tiel Villeine 
achata biens, Sc. Je 
the Kings Uillein acquire 
any Goods oz Chattels , the 
pꝛoperty of them is in the 
King befoze any ſeiſure oz of= 
Fice : and it is well ſaid of an 


bay ©] 
— 
. 


vidc Seck. 125. 
vid. Stanford prær. f. 3 2. a 


35 E. 3. tit. Villenage 22 


ancient Juthoz, (d) Al Roy (d) Mirroec. 3. 


quant al droit de la Corone ou 
a frank eſtate ne poet nul temps 


occutre: and another (e) (e) kritton fol. 5. 
ſpeaking in the perſon of the hpraſt. l. r. qnæ res Domin3 


King ſaith, Nul temps neſt li- 
mit quant a mes droits. 


C I Tem ft home leſſa 

certain terre a un 
auter pur term de vie. ſa⸗ 
vant le reverſion a luy, & 
un villeine purchaſe del 
lefſa2 le reverſion : en ceſt 
cas il ſemble q le Seig⸗ 
nioz del villein poit 


maintenant veñ a la ter⸗ 


re, c claime le reverſion, 
tome le Seignioz le dit 
villein, & per cel clatme 
le reverſion eſt mainte⸗ 
nant en luy. Car en Juter 
fozm il ne poit vener a 
le reverſion, car il ne 
poit enter {ur le tenant a 
term de vie. Et fil doit 


demurrer tanque apzes 


le mot le tenant a term 


Lſo if a man let cer- 
tain land to another 
for term of life, ſaving to 


himſelf the reverſion, and — 
. claim the reverſſon 


a Villeine purchaſe of the 
leſſor the reverſion:in this 
caſe it ſeemeth that the 
Lord of the Villein may 

reſently come to the 

and, and claim the rever- 
ſion, as the lord of the ſaid 


villein, and by this claim 
the reverſion is forthwith 


in him, For 1n other form 
or. manner he.cannot com 


to the reverſion, for he gu 


cannot enter upon the te- 


nant for life. And if he Frethold 


ſhould ſtay until after the 
death of the Tenant for 


Noi main. 
1” tenant ve- 

ner alaterre. 
Fo: he 


but upon the Land, 
and he by his com= 


ing upon the land 


fog that purpoſe is 


rchaſe a 
'niozy , Rent, Com⸗ 
mon, oz any other 
eeh oz Inhe⸗ 
ritance out of any 
'Lands o Tene⸗ 


the 


poſſint. 


Lib. II. Cap. II. 


the Lozd map lawfully come 
to the land to make his claim 
to the Seigniozy, rent, 02 0s 
ther p2ofit out of the land. 
But if the villein purchaſe a 
Sreigniozy, oz a Kent, Com- 
mon, oz other Fnheritance,il= 
ſuing out of the Land of the 
Rod himſelf,it is ſaid that 
the Dergniozy, , Com-= 


Vide 41iE.3.tit. Audita 
querela 18. 

12H. 4. tit. Execution. 
28. F. N. B. 1 og. 
IH,7.15b. 


mon, 02 other Fnherttance, is 
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d vie, donques per cas 
il viendꝛa trope tarde. 
Car peradventure le 
villeine voile granter 
au alien le reverſion a 
un autt᷑ en la vie le te⸗ 
nant a term de vie. ac. 


extinguiſhed in the Loꝛds poſſeſſion without any claim. 


TG 


Sec. 80. 


life, then perchance he 
ſhould come too late. 
For peradventure the 
villein will grant or a- 
lien the reverſion to a. 
nother in the life of 
the tenant for life, &c. 


rant. here mult be intended an Ittoznment: foz after the grant and befoze at= 
toznment the Loꝛd may not claim the 


q En la vie del tenant pur vie, Ge. Hereby ( &c. ) is included Tenant in 


Taile, Tenant put auter vie, Tenant by Dtatute Merchant, Staple, Elegit, andfoz years; 
to during all theſe eftates the Loꝛd may claim the Keverſton, as well ag in caſe of the Te= 


nant for life. 


C A Dvowſon. advoca- 
tio, ſo called, becauſe 
the Right of pꝛeſenting to the 
Church was fir gained dy 
ſuch as were Founders, Be⸗ 
nefactozs, oz Maintainers 
of the Church: viz. ratione 
fundationis, as where the an⸗ 
ceſto: was Founder of the 
Church; 02 ratione donatio- 
nis, where he endowed the 
Cyurch; oz ratione fundi, as 
where he gabe the ſoil where⸗ 
upon the Thurch was built: 
and thrrefoze they were called 
Adyooiti. They were allo 
calted Patruni, -andehereupon 
the Pdvowſon is called Jus 
Patronatus. And in one word, 
advowſon of a Church is the 
Bight ol pzeleutatran 02 col⸗ 
tation to the Church. Ad vo- 
carus eſt ad quem pertinet Jus 
advotationis alicuzus' £cclefiz, 
ut ad Eacleſiam nomine proprio, 
non alieno, poſſit preſentare. E= 
dery Church is either pꝛeſen⸗ 
tative, collative, donative, oz 
elective, Vide Sect. 645-648. 


$ 3H.14.b. 


Fleta lib. 5.cap-14- 


24. 3.30.25 E. 3.47. 
38 E. 3.9.44. 3. 3. 

9H. 5. 3 1. 22H. 6. 27. 

21·E. 4. 34. b. vide Sect. 
648. 


til Induction. 


oH 6.7, 


ſ Dent on his 


*. Incumbent cometh of the verb ſncumbo, that is 
obnixe.operam dare and when it is witten Encumbent, it 
to be Incumbent, as Tittleton hath it here. Ind thereloꝛe the Law doth intend him to be re⸗ 


Sect. 180. 


CL meſme le 

maner eff, lou 
un villeine Pchaſe un 
Advowſon dun Elgk 
plein dun incumbent, 
le Sñr del villeine 
poit vener al dit 
Elglile , & claime le 
dit advowſon, d per 
cel clatme ladvowſon 
eſt en luy. Car fil doit 
attendze tang apzes 
le mo2t lincumbent, 
ſt adonque a pꝛeſenter 
ſon clerke a le dit El⸗ 
gliſe, donque en le 
meane temps le vil- 
leine poit aliener le ad⸗ 
vowſon, #4 iſſint ouſte 
le Seignioz de ſon pꝛe⸗ 
ſentment. 


7 


N the fame manner 

it is, where a villein 
purchaſes an advow- 
ſon of a Church full of 
an incumbent, the lord 
of the villein may 
come to the ſaid 
Church, and claim the 
ſaid advowſon, and by 
this claim the advow- 
ſon is in him. For if he 


will attend till after 


the death of the In- 
cumbent, and then to 
preſent his Clerk to 
the ſaid Church, then 
in the mean time the 
Villein may alien the 
Advow ſon, and ſo ouſt 
the Lord of his pre- 
ſentment. 


Plein dun Incumbent, It the Church be pꝛeſentatibe, the Church is full be 
admiſſion and inttitution againſt any common perſon; but againſt the Ring it is not full un⸗ 


to be diligently reſident, id eſt, 


is falſely tozitten, foz it ought 


Le 


UMI 


JMI 
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¶ Le Seignior del villein poit vener al Egli ſe, S claime le dit ad. 


vote ſon. Note, 'albyit the Advowſon be a thing incoꝛpoꝛeal. and not viſtble, pet becauſe the 
pꝛincipal duty of the pzeſentee of the Patron is to be done in the Church, the claim of the Lo:d 
of the villein mult be made there, and by that claim the Inheritance of the Advowſon ſhall be 
velted in the Loꝛd: foz every claim oꝛ demand to develt any eſtate oz intereſt muſt be made in 
that place which is moſt apt foz that purpoſe. : | 
q Apres la mort del Incumbent. Nota; a Church pzeſentative may become void Doct. Stud 1, 2 c 32; 
five manner of ways, viz. i. By death, whereof Littleton here ſpeaketh. 2. By creation. 3. By. 3-1 80. rok, 3.382 
reſignation, 4 By demivation, 3. By celſion, as by c ahing a Benefice incompatible, 114722 fe 56. 
TE: adongques a preſenter ſon Clerke al dit Eggliſe, Sc. A pꝛeſentation 41.3.5. F. N. B. 1 32. 
is derived à præſentando, quia præſentare nihil allud eſt quam preſto dare, ſeu offerre. Ind Littleton 
here bꝛielly expꝛeſſeth the effect of a Pꝛeſentation; fox it is the ac of the Patron offering his 
Clerk to the Bilhop of that Dioceſs to be inſtituted to ſuch a Church in theſe oꝛ the like wozdg 
directed to the Biſhop, Præſento vobis A. B. Clericum meum ad Ecclefiam de Dale, c. This may 
be done as well by woꝛd as by wziting; and if it be by wjiting it is no Deed; foz the pꝛeſen⸗ 
tation is of rhe Clerk, ond the direction to the Biſhop,ſo as this waiting is in nature of a Let⸗ 
ter tothe Biſhop : and this is the reaſon that the King himſelf may pꝛeſent by wozd, as elſe⸗ 
where is ſaid. Þ Uiliein at this day purchaſeth an advowſon in ſes, the Church becomes votd, 
the L oꝛd foz u hundzed pound given by A. B. Clerk pꝛeſents him to the Church, and his Clerk | | 
is admitted, tnltirute and inducted 3 yet this gaineth not the advowſon to the Lozd. (d) And (d) Adjudg in Conmuni 
ſo it is in that caſe, if any on the behalf of A. B. had given oz contracted with the Lozd in con⸗ Banco Mi - „ 
ſideration of any valuable thing to pꝛeſent A. B. to the ſaid Church, albeit it had been with⸗ Eliz. inter Baker & 
out the conſent oz knowledge of A. B. yet it ſhould not hive veſted the advowſon in the Lozd, Rogers. : 
But this was not Law when Littleton wzote. (e) But now by the ſtatute of 31 Eliz. the pꝛe⸗ ( Adjudged inthe 


ſencation, admiſſion, inſtitution and induction. in both the ſaid caſes and in the like, are 1 75 * 


j 


made void, where beko2k the ſaid ſtatute they were but voidable by depuvation. Ind ik a man bron ght by the King 
pꝛeſent by uſurpation to a Benefice by reaſon of any coꝛrupt contract. agreement, Ec. that pie⸗ againſt the Bihop ot 
ſentation, and the inſtitution and induction thereupon are void, foi that act extends to all Pa= Norwich, Thomas Cole, 
trons as well by wzong as by right; but where any pꝛeſents by uſurpation, the rightful Pa= and Rob. Secker Clerk, 
tron and not the King ſhall pꝛeſent, fo: otherwiſe every rightful Patron may lole his pꝛeſen⸗ ſor es oy of Ha- 
tation. And ſuch an Jncumbent that cometh in by reaſon of any ſuch coꝛrupt agreement is ſo n Salt. 
abſolutely diſabled foz ever after to be pzeſented to that Church, as the Ring himſelf, to whom 

the Law giveth the Title of Pꝛeſentation in that caſe, cannot pzeſent him again to that 

Church; foz the act being made fo; ſuppꝛeſſing of Simony and ſuch cozrupt agreements, ſo 

binds the King in that caſe, as he cannot pzeſent him that the law hath diſabled; foz the woꝛds 

of the act be, Shall thereupon and from theneeforth be adjudged a diſabled perſon in Law to have or 

enjoy the ſame Benefice. (f) And the party being diſabled by the act of Parliament, which (be= (f) pl. Com. 502. 27H 8. 
ing an abſolute and direct Law) cannot be diſpenced withal by any Gꝛant, ac. with a Non ob- 2H. 7. 6. 1 1H. 7. 111 
ſtante, as it may be when any thing is pꝛohibited ſub modo, as upon a penalty given to the REN 1.4.76, 
King. And the ſaid ac doth not only extend to Beneffces with Cure, but to Dignities-Pze= * E. 3. 29. F. N. B. 211. E. 
bends, and all other Eccleſlaſtical livingg. | 


4 Clerke, Clericus is twotold. [Eccleſiafticus, (which Littleton here intendeth) and he in 4. cap. 12. 4 
is either ſecular, oz regular; ſo calleu. becauſe he is Servus & hæreditas Domini : and Laicus; 
_ _ 1 is ſignified a Pen⸗man, who getteth his living in ſome Court oz ot herwiſe 
y the ule of his 1 i : 

Note, if the Chih becometh void, albeit the pꝛeſent avoidance be not by law grantable o⸗ 
ver, yet may the L oꝛd of the Willein pꝛeſent in his own name, and thereby gain rhe Inheri⸗ 
tance of the advowſon to him and his heirs: fo: albeit it be not grantable over, vet it is not 2 : 
meerly a Choſe in action ; (g) foz if a Feme covert. be ſeiſed of an advowlon, and the Church On 2-31. 3.34. 
becometh void, and the wife dieth, the husband ſhall pꝛeſent to the advowſon : (h) but other⸗ () —— | 
wife it is of a bond made to the wife, becauſe that ig meerly in action, — W 
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CI Tem il pad vil⸗ Lſo there is a vil- EC Ven regardant. 


leine regard, leine regardant, ——— 
# villeine en gros. and a villeine in groſs. nour, becauſe he hath the 2p. g 


charge 


Lib. II. 


Brad. lib. 2. fol. & 6. Mir. 
cap. a. Seck. ĩ 8. 


vide Sect. 184. 


ti) ⁊oE.z. tit. Iſſue 30. 


Mir. cap. a. ſect. 12. 


Vide ſeck. 441. 194.74. 
fl) Bract. l. s. tract. 5. 
cap. 2 6. 


m) Glanv. lib. cap. x. 


Cap. 1 1. 


charge to do all baſe oz villet= 
nous ſerbices within the 
ſame, and to guard and krep 
the ſame from all filthy oz 
loathſome things that might 
annoy it : and his lervicy is 
not certain, but he muſt have 
regard to that which is com 
manded unto him. Ind there⸗ 
upon he is called Kegardant: 
A quo præſtandum ſervitium 
incertum de indeterminatum, 
ubi ſcire non poterit veſpere 
quale ſervitium fieri debet mane, 
VIZ. ubi quis facere tenetur quic- 
quid ei præceptum fuerit, as 
befoze hath been obſerved. 
And Littleton ſaith hereafter, 
that no other thing is ſaid to 
be regardant, but only a vil⸗ 
leine? Yet in old books it 
was ſometimes applied to 


Services. 


T In groſſe is that 
which belongs to the per⸗ 
ſon of the Lowdd, and be= 
longeth not to any Mannoꝛ, 
Lands; Fc, 


ig nerdeth no 
1 p yp re , 
but to add the ſay= 
ing of an ancient 
Futhoz, Servage de 
home eſt ſubjection 
iſſuant de cy grand 
antiquitie, que nul 
franke cep poet eſtre 
trove per humane re- 
membrance. 
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villeine regardant eff, 
ſicome home eſt ſeiſie 
dun mannoz a que un 
villeine eft regardant, 
t celup que elf. ſeiſie 
del dit manno2,00 ceur 
q eſtat᷑ il ad en meim 
le Mannoꝛ, ount eſte 
leiſies de le dit villeine 
# de ces Aunceſtozs 
come villeins c niefs 
regardants a meſme 
le manno2 de temps 
dont memoꝛie ne curt. 
Et Willeine en groſſe 
eſt, lou un home ſeiſie 
dun Mannoꝛ a que un 
villeine eſt regardant, 
ct il graunt meſin le 
villein p ſon fait a un 
aut, donques il eſt vil- 
lein en grofle, # nemy 
regardant. 


Sect. 182. 


C Tem {i un home > 
ſes Anceſto2s que ht᷑e 
fl eſt ount eſte ſeiſies dun 
villein c des les anceſtoꝛs 
come des Uilleins en 
groſſe de temps dont me⸗ 
moꝛie ne curt, tfels ſont 
Milleines en groſſe. 


Sect. 183. 


C V fine. In La- LC hic nota, que 


tine, Finis, (1) Ideo 
dicitur finalis con- 
cordia, quia imponlt finem li- 
tibus, 8c eſt exceptio peremp- 
toria. (m) Finis eſt amicabi- 
lis compoſitio & finalis con- 


cordia ex conſenſu & licentia 


tiels choſes 0 


ne potent eſte grants 
ne altens ſans fait out ted nor aliened with- 
fine , home que voile 
aver tiels choſes per 


Sec. 18 2,183. 


A villain regardant is, 
as if a man be ſeiſed of 
a Mannor to which a 
Villein is regardant, 
and he which is ſeiſed 
of the ſaid Mannor, or 
they whoſe eſtate he 
hath in the ſame Man- 
nor, have been ſeiſed 
of the villein and of his 
Anceſtors as Villeins 
and niefs regardant to 
the ſame Mannor time 
out of memory of man. 
And villein in groſſe is 
where a man is ſeiſed 
of a Mannor whereun- 
to a villein is regar- 
dant, and granteth the 
ſame villein by his 
Deed to another, then 
he is a villein in groſs, 
and not regardant. 


Lſo if a man and his 
Anceſtors whoſe heir 


he is have been ſeiſed of a 
Villein and of his Auce- 
ſtors as of Villeins in 
groſſe time out of me- 
mory of man, theſe are 
Villeins in groſſe. 


ND here note, 
that ſuch things 
which cannot be gran- 


out Deed or Fine, a 
man which will have 


Pꝛe⸗ 


UMI 


Lib. II. 


preſcription ne poet 
auterment p2eſcriber 
fozſque en lup & en 
tes Aunceſtozs que 
heir il eſt, & nemy per 
ciur parols , En luy 
| en ceux que eſtate il 
ad; pceoq il ne poet 
aver {our eſtate ſans 
fait ou auter eſcrip- 
ture, le quel covient 
deſte monſtre a le 
court, ſi il voile aver 
aſcun advantage de 
ceo, Et pur ceo que 
le grant d alienation 
dun villeinen gros ne 
gift ſans fait ou auter 
eſcriptuf, home ne 
poit pꝛeſcriber en un 
villein en gros ſans 
monſtrans deſcriptut, 
ſi non en ſoy melme 
que claim le villeine, a 
en ſes Anceſtoꝛs que 
heire il eſt. Mes de 
tiels choſes que ſont 
regardants ou appen⸗ 
dants a un Mannog, 
ou a auters Terres c 
Tenements, home po⸗ 
et pꝛeſcriber, que il d 
ceux que eſtate il ad, 


queur fueront ſeiſies 


de le Mannoꝛ, ou de 
tiels Terres & Tene- 
ments, Fc, ont eſte 
ſeiſies de tiels choſes, 
come regardants ou 
appendants a le Man⸗ 
no2, ou a tiels terres 
t tenements de temps 
dont memozie, ac. 
Et la cauſe eſt, pur 
ceo que tiel Mannoꝛ 
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ſuch things by preſcri- 
ption cannot other- 
wiſe preſcribe but in 
him and in his Ance- 
ſtors, whoſe Heir he 


is, and not by theſe 


words, In him and 
them whoſe eſtate he 
hath; for that he can- 
not have their eſtate 
withoutDeed or other 
Writing , the which 
ought to be ſhewed to 
the Court, if he will 
take any advantage of 
it, And becauſe the 
grant and alienation 
of a Villein in groſs 
lieth not without deed 
or other Writing, a 
man cannot preſcribe 
in a Villein in groſs 
without ſhewing forth 
a Writing, but in him- 
ſelf which claims the 
Villein, and in his 
Aunceſtors whoſe heir 
he is. But of ſuch 
things which are re- 
gardant or appending 
to a Mannor, or to 
other Lands and Te- 
nements, a man may 
preſcribe, that he and 
they whoſe Eſtate he 
hath, who were ſeiſed 
of the Mannor, or of 
ſuch Lands and Tene- 
ments,&c, have been 
ſeiſed of thoſe things, 
as regardant or appen- 
dant to the Mannor, 
or to ſuch lands and 
tene ments, time out of 


mind of man. And the 
H h 
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Domini Regis; vel ejas Fuſtici | 

rforum: (h) Talis concordia (9Lib.9.cap.3:Scat.de 

finalis dicitur, co quod finer) Medo leraudt Fines. 

imponit negotio, adeo ut neu- pl. Cam. 357. 

tra pars litigant' ; ab eo ö c. 

rero poterit retedere. Ot the 

ſeveral parts df a Fine, and 

many incidents to the fame, Lib.5.fol.g8.Teyes Caſe 
D 2 


vdu ſhall read in nid Reports. 
J Que eſtate, Ge. 


Quorum ſtatum, ag much as to 

ſap, Whoſe eſtate He hath, 

Here Littleton declateth one 

excellent Rite 3 (o) that a (9)22 Aſſ. 53. 23 Aſſ. 6. 
man cannot pꝛeſcribe in ang 716.18. 
thing by a Que eſtate, that li⸗ 

eth in grant, and cannot paſs 

without Dev oz Fine, but in 

him and his Anceſtoꝛzs he 

map, becauſe he comes in by 

deſcent without any convey= 

ance» Meither can a man 

plead a Que eſtate in himſelf - 

of any thing that cannot paſs | | 
without Ded3z (p) but in a= (p) 39 H.6. 8. 18 E423 
nother he may: as ina bar ot 

an avowzy, the Plaintiff may 

plead a Que eſtate in the Se= 

ignioy in the auowant. But 

Littletons wozds are to be ob⸗ 

_— 5 — he ro aver 

tiels choſes per preſcriprion. ] | 
Therefoze (q) when a thing (q)i1 H. 4.89. 19R 2: 
that lieth in grant ig but a Action ſur le Caſe 51. 
conbeyame to the thing claim - E. 3. Br. 674. 

ed by pxefcreption, there a Que 

eſtate may be alledged of a 

thing that lieth in grant; as 

a man may pꝛeſcribe that he 

and his Anceſtozs, and all 

thoſe whole eſtate he hath in 

an Hundꝛed, have time out of 

mind, ac. hada Aeet, ac. This 

is giod, at. 

. (r) Regularly, the Plain⸗ (r)s E.4.3.b.29 Af. 
tiff ſhall not entitle him by a 2 H.5.10-48 E. 3. tit. 33. 
Que eſtate, but he muſt ſhew a H. 28. 
how he came by it; but after 
A voti made, the Plaintiff 
ſhall plead a Que eſtate becauſe 
he is now become as a Defen⸗ 
dant. 

() A man may plead a Oe (1 Aff z. 40 Aſf.28. 
eſtate of a tenure in tail, ozof 2.4. 20.1 E. 4. 1.5 4.7. 
an — fo2 — _ he e = pan E. 6. tit. 
ver lite o 5 but Que eſtate, Br.; 1.25 Hl. 6. 
he — a Que eſtate of 3: 7 Fliz.Dier 238. 

a leaſe foʒ years, oꝛ at will. 

(t) A Diſſeiſoz, Aba toz, (t) 22H 6.246 E 4.12. 
Intruder, BRecoveroz, oz any H.$.Que - 5/34 
other that cometh in the 5 9H. 6. Fſtop. 

pot 
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tui 1 H. 4.8 7.27 H. 6. 32. 
9 E.. 3. 2 E. 6, tit. Que 
eſtate 8. 1 E. 6. Que 
eftare, Br. 49. 


Cap. 1 1. 

ſt, wall plead a Que eſtate. 
— 59 2 — 228 muſt be 
alledged in the Tenant or 
Defendant himlelf, and not 
in one in the mean convepance 
from whom he claimeth, and 
vet ſome books be to the con⸗ 
trary. 


ficient woꝛds in Law, whereof the 


Of Villenage. 


ou Terres & Tene- 


Sect. 184. 


reaſon is, for that ſuch 


ments potent paſſer Mannor or Lands and 
per alienation ſans Tenements way - paſs 


fait, ac. 


by alienation without 
deed,&c, 


> q Le quel co vient deſte monſtre al Court. The reaſon wherefozx a Deed that 
is pleaded ought to be ſhewed to the Court is, becauſe every deed muſt p2ove it ſelf to have ſuf= 
Court muſt adjudge, and alſo is to be pꝛobed by others,as 
dy witnelles, 02 other poof, if the Ded be denied, which is matter of fac. 
Per alienation ſauns fail, &c. pere by {&c.) is implied, that whatſoever 
paſſeth by Livery of ſeiftn either in Deed oꝛ in Law may paſs without Ded: and not only 


the Rents and Services, parcel of the Wannoz, ſhall with the demeans, as the moze pꝛincipal 
and wozthy, paſs by Livery without Deed, but all things regardant, appendanr, and appur⸗ 
tenant ,to the Wannoz; as incidents oz adjuncts to the ſame, ſhall together with the Mannoz 
paſs without Deed : all which, as here it appeareth, and elſewhere is ſaid, ſhall paſs without 


ſaying, Cum pertinenciis: 


Egardant. vide 
Sect. 181. 


 Appendants. àp⸗ 
pendant is any Inheritance 
belonging to another that is 
ſuperiour 02 moe worthy. 
In Law it is called Perti- 
nens, quaſi invicem tenens , 
Holding one another; a wozd 
indifferent both to things ap⸗ 
pendant, and things appurte⸗ 
nant; the quality ans nature 
of the things do make the dif= 
ference: but regardant (as our 
Authoꝛ ſaith) is only applied 
to a Villain, * Pppendants 


q 


vide Sect.1. | 
*; Aſſ. 9. 8 H.7.4,5- 


Sef. 184. 


CT eſt aſcavoir, 

que nul choſe 
eſt noſme regardant 
a un Mannoz, dc. 
fox(que villeine: mes 
certeine auters cho⸗ 
ſes, come advowſon 
q common de paſture, 
qc. font noſmes ap- 


pendants al Yanno?, 


ou al terres & tene- 


Nd it is to be un- 

derſtood, that no- 
thing is named regar- 
dant to a Mannor, &c. 
but a villein : but cer- 
tain other things, as 
an advowſon and com- 
mon of Paſture, &c. 
are named appendant 
to the Mannor, or to 
the Lands and Tene- 
ments, &c, 


are ever by preſcription, but appurtenances map be created in ſome caſes at this day. Ts 
ik a man at this day grant to a man and his heirs Common in ſuch a Menz foz his beaſts 
tevant oz couchant upon his Manno, oz if he grant to another Common of Eſtovers 0: 
Turbary in Fee (imple, to - — oꝛ ſpent Gale — 3 by theſe grants theſe Com⸗ 
mons are appurtenant to annoz, and als by the gra # vi 
Law it is called A djunctum. 4 : a ack ant e ee 
(x] It A. be ſeiſed of a Wannoz whereunto the franchiſe of waife and tray and ſuch like 
art appendant, and the King purchaſeth the Wannoz with the appurtenances ; now are the 
_ my mea _—_— — the — and 1 * the Mannoꝛ: but if he grant 
a in rge and ample manner as A. had, ac. it is ſaid. tha 

1 oppenan © rather appurtenant) — — that the Franchiſes ſhall 
oncerning things appendant and appurtenant, two things are implied. irſt, that 
preſcription (which regularly is the mother thereof) doth not make any ALE ear Bac 
appurtenant, unleſs the thing appendant 02 appurtenant agree in quality and nature to the 
thing whereunto it is appendant oz appurtenant. Js a thing cozpozeal cannot pꝛoperly be ap⸗ 
pendant to a thing coꝛpozeal, noꝛ a thing incoꝛpoꝛeal to a thing incoꝛpoꝛeal. But things incoꝛ⸗ 
poꝛeal which lie in grant, as Idvowſons,Uilleins, Commons and the like may be appendant 
2) to things cozpozeal,as a <q lands : oz things cozpozeal to things incozpozeal, ag 
— ts. lands to an office. [z] But yet, as hath been ſaid, they muſt agree in nature and quality; foz 
boite E.3.5-37 8.6.34. [4] common of Turbary oz of Eſtobers cannot be appendant oz appurtenant to land, but to a 
26H.2.4.Lib.4.f0.36.37, houſe, to be ſpent there; Cb] noz a Leet, that is tempozal, to a Church oꝛ Chappel, which is 
in Tirringhams Caſe. ccleſtaſtical, Neither can a Nobleman, Eſquire, ac. claim a ſeat in a Church by pꝛeſcrip⸗ 
tion 


28 H.$.Dier 30.b. 
Pl. Com. 38 1. F. N. B. 
fol. 18 1. 


[z]43 Aſſ. p. 1 0. 43 E. 3. 
22. 


ty Hill aud Granges 
Caſe, Pl. Com. 168. 


1211 H. 7. 24. Pl. Com. 
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tion as appendant oꝛ belonging to land, but to a hotiſe, foz that ſuch a feat belongeth to the 
heuſe in reſped of the inhabitancy thereok; and therefoze if the houſe be part of a Mannoꝛ, 
pet in that caſe he may claim the ſear as appendane to the houſe, foz the reaſon afozeſaid, 

Secondly, that nothing can be pꝛoperly appendant oz appur tenant to any thing unleſs the 
principal oz ſupe riour thing be of perpetual ſubſiſtence and continuance! foz example, In Ad⸗ ; x.6-Dier Job; 
vowſon that is ſaid to be appendant to a Manno, is in rei veritate appendant to the Demeſ= | 
nes of the Mannoꝛ, which are of perpecual ſudfiftence and continuance, and not to Kents oz 
ſervices, which are ſubject to extinguiſhment and deſtruction. 

An Advowſon is appendant to the Mannoꝛ of Dale, of which Mannoz the Wannoz of Sale. 
is holden, the Mannoꝛ of Sale is made parcel of the Mannoz of Dale by way of Eſcheat, the 
Advowſon is only appendant to the Mannoz of Dale. 

And wheie it is ſaid that a Chamber may be parcel of a Coꝛody, and paſs by the name of 31 n.6.: zb. 
the Coꝛody, which may be extinguiſhed, there he that hath the ¶Coꝛody hath but his habitation 
in the Chamber, as a fellow of Trinity Cottedge in Cambridge hath in his Chamber, oz eg 
one that had a Cozody and aC humber in a Houſe of Religion, he had but his habitation only. 
As fo: Offices of Fee whereunto land may appertain, they are of perpetual ſubſitence, either 
being in eſſe, oꝛ in that they are grantable over. 7157 51 

Note that an Advowlon at one turn, may de appendant, and at another turn in groſs: as : E. 2. Quart imp 150 
ik the Mannoꝛ be divided between Coparceners, andevery one hath a part of the MPannoz, 43 £.;.; 5.13 9% 66h 
without ſaying any thing of the Bdvowlon appendant, the Advowſon remains in coparce= imp.58.17 E.3.88.9 Eliz; 
nary, and yet in cvery of their turns it is appendant to that part which they Have: and ſo it Pier 259.7E.3.20. 19 E. 
is it they make compoſition to pꝛeſent againſt common right, vet it remains appendant, But 3-Ware imp. 59. 25 x.6. 
if upon ſuch a partttion an expꝛeſs exception be made bf the #dvowſon, then the Idvowſon 5335 6-9-2 H. 7.5. 
remains in Toparcenary and in groſs 3 and ſo are thy bokg reconciled, 


tf ata : 

q Common de Paſt are. (c) Conimunia, it tor a of che Englikh wozd Common, (c) Glanv. lib. 13. cap. 36. 

becauſe it is common to manp, and thereupon and ac 2dihglp is here talleb by Littleton Com= Brac. lib. . cap. rs. & 40. 
8 of Paſture, foz that the feeding of beaſts in the land wherein the Commou is to be had Flere ths mY pen 
ngs to manp. 858 r 

(d) There be four kinds of Common of paſture, viz, Common appendant, w ch is of com⸗ — 
mon right, (and therefoze a man need not pꝛelcribe foz it) foz beaſts commotrable, that is. Temps E. 1. Common 0 
that ſcrve foz the maintenance ot the plough, as hoꝛſes and oxen to plough the land, and foz 17 E.2.ibid. 23.4 H.6. 
kine and fheep tocompeſter the land, and is appendant tp.urable land. 1 22H.6, 

(e) The ſecoud is Common appurtenant, that is foz beaſts not conitnoftable , as ſwine, 1 
goats, and the like. (f) Jf a man purchaſe part of the land wherein common appendant is i) th l 1 
to be had, the Common ſhall be appoztioned, betauſe it is ot common right; but not fo of a Tirrioghans cafe. , 
Common appurtenant, oz of any other Common of what nature ſoevenu. But both Common 
appendant and appurtenant ſhall be appdztioned dy alifnation of part of the land to which 
Common is appendant oꝛ appurtenant,and fo: Common appurtenant one mult pꝛeſcribe. 

(g)The third is Cammon per cauſe de vicinage, which differeth from both —"— Com⸗ (g) Lib. fol/ s. 76. 
mons, foz that no man can put his bealts therein, but they muſt eſcape thither of themſelves W. Wilds caſe. 
by reaſon of vicinity; in which caſe one map ineloſe againſt the other, though it hath been ſo 
uſed time out of mind, foz that it is but an excuſe fo; treſpaſs. 

The laſt is Common in groſs, which is fo called, foz that it appertaineth to no land, and 
mult be by wꝛiting oꝛ preſcription. Of Common appendant, appurtenant, and in groſs, ſomt 
be certain, that is, foꝛ a certain number at beaſts; fome certain by conſequence, viz. foz ſuch 
as be levant and couchant upon the land; and ſome be moꝛe incertain,as common ſauns number 
in croſs, and yet the Tenant of the land muſt common oz ted there alſo. 

There be alſo (h) divers ot hex Commons, as of Eftovers, of Tacbaty,of Pifcary,of dig-= (eta bi ſupra, 
ging fo: Coals, Minerals and the libs. (i) It Common appendant de claimed to a Mans (i): E. 3. 0. 43. 
noꝛ, pet in rei veritate it is appendant to the Demeſnes,and not to the ſervices; and thercfoze 
if a Tenaucy eſchtat, the Loꝛd ſhall not increaſe his Cummon by reaſon of that. 

(k) It a man clqim by pꝛeſcription any manner of Common in another mans land, and (k):5 E.2.Preſcripr.;:7 
thut the owner of the land ſhall be extlnded to have Piltture, Eltovers, oz the like, this is a 12 H. s,. fol.. 
pꝛefcription oz cufkonie-agarnt the Law, to extiude rho owner of rhe ſoit; fox it is againft 
the nature of this woꝛd Common, and it was implied iu the rd grant, that the owner of the * paſch as Elis. in he 
ſoil ſhould take his trafonable profit there, as it hath been adjudged, * (1) But a man map Kings Bench inter White 
pꝛeſcribe oꝛ alledge a cuſtome to have and enjoy Solam veſturam terra from ſuch a day till and Shirland in Com. 
ſuch a dap, and hereby the owner of the ſoil ſhall be excluded to paſture oz feed there: and on ras vide Sect. 1, & 2, 
fo he may pꝛeſcribe to have Separalem paſturam, and exclude the owner of the ſoil from keed⸗ ( - JOY — 1 

ing there. Nota diverſitatem. (m) So a man may pꝛeſcribe to have Separalem piſcariam in : þ Ez Preſcrly = 
ſuch a water, and the owner of the ſoil ſhall nor fiſh there; but if he claim to have Commu- (41.0 H. 4. 10 H. 7. 24. 
niam piſcariz, or Liberam piſcariam, the owner of hag ſoil ſhall fiſh there ; and all this wy Temps E.. Aſſiſe 423. 
9 h 2 ten 
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Inter Chinery & Fi- 


replevin, & Mich. 2 9 & 
30 Eliz. inter Shirland 
& White in Com. Oxon. 
& ĩuter Foiſton & 
Crachrode eodem ter- 
mino iu Eſſex. 

(n) 19 H. 6.33. 

(o) vide ſect 541. 


Bract. lib. 1. cap. 6. 
Britton fol. 78. 

F eta Il. 1. c. 3. 43 E. 3. 4. b. 
15 E. a. cit. vill. 34. 

18 E. L 2 9. 

(p) 19 H-. 3 2. 

26 Aſſ. 62. 37 Aſſ. 12. 
21 H. 4.1 6. in Appeal. 


a1 K. 3. ci. vill. 6: 


19 H. 5. 32. b, 


F. N. B. 161.4: : 
Regiſt. 1 32, & 277. 
Brit. fol. 20.Bra&.lib.3. 
Tract. 2. c. 1 2, 13. 
Fleta lib. i. cap. 28. 

3 H. g. tit. Utlawry 
Statham. 


Fegiſt. orig · 1325 


Cap. 11. 


Of Villenage. 


Sect. 18 5,186. 


deen reſolved. Ind therefoze it is neceſſary foz every man by learned advice to plead accozd= 
men en le Com. banke in ing to the truth of his caſe, foꝛ Parols font plea. 
u) A man ſeiſedot᷑ land whereunto Common is appendant, and is diſſeiſed, the Diſſeiſes 


cannot ule the Common until he entreth into the land w.jereunts it is appendant. 


(o) But 


if a man de diſſeiſed of a Mannoz whereunto an Advowſon is appendant, he may pꝛeſent un⸗ 
to the Idvowſon be? oꝛe he enters into the Mannoz. And the reaſon of this diverſity is, becauſe 
in the cafe of the Common it ſhould be a pꝛejudice to the Tenant of the ſoil. Foz if the Diſ⸗ 
ſciſee might do it; the Diſſeiſoꝛ might alſo put on his Cattel, which ſhould: be a double charge 


action bzought againſt 
him that made ſuch a conkeſ⸗ 
ſton, (p) oz where he is 
bꝛought into Court by courſe 


of Raw; foz if He cometh 


into the Court extrajudicial⸗ 
Iy, and not by any due courſe 
of Law, ſuch confeſſion is 


voile en Court 
de recoꝛd ſoy conuſter 
deſtre villein, que ne 


fuit villein adevant, 


tiel eit villeine en 
grofle, 


to the Tenant; but not fo of the Idvowſon. 
Sect. 18 5. 
J This is intended in ſome Tem ſt home Lſo if a man will 


acknowledg him- 
ſelf in a Court of Re- 
cord to be a Villein, 
who was not a Villein 
before, ſuch a one is a 
Villein in groſs. 


without warrant of Law, 
and bindeth not the party, becauſe the Court hav no warrant to take it. But if a Præcipe 
be bzought again one, he may confeſs himſelf Uillain to an eſtranger, and that he holds ihe 
land in villenageof him, and this is god, and ſhall bind him. And if in that cafe the De⸗ 


mandant reply, that he the day of his wꝛit purchaſed was a Freeman, and thereupon iſſue is 


— ban oy he is tried to be free, yet heſhatt remain Villain to the ſtranger in reſpect of his 
on. by ; ; 
It a wit of Natiro habend” be dzonght againſt one, and the Plaintiff, as he ought, offereth 
in his Count to pꝛove the villenage by the Couſtns and kindzed of the Defendant,and there= 
upon p:oduceth the Uncles of the Defendant,who upon examination confeſs themſelves to be 
Uillains ts the Demandant ; this confeſſion being entred of Recoꝛd doth ſo bind, that albeit 
they were fo fre? befoze, they and the heirs of their bodies are by this confeſſion bond and Uil-= 
taing foz ever, foz the Uncles came in by due courſe of A aw in an action depending in Court, 


SeF 186. ns 


C [Tem home que 
eſt villein eſt ap- 

pelle villein , & feme 
que ett villeine eſt ap- 
pelle Miele: Sicome 
home que eſt utlage 
legata oz exlex, foꝛ that women eſt dit utlage 3 qt feme 


are not ſwozn in Lects oz QUE eſt utlage eſt dit 
Tozns, as men which be of walve. | 
the age of twelve years 03 


Lſo a man which 

is villein is called 
a Villein, and a woman 
which is villein is cal- 
led a Nie fe: As a man 
which is outlawed is 
called Outlawed, and 
a woman which is out- 
law'd is called Waived. 


in Latin Natura- 

lis, ſeu nativa, be⸗ 

cauſe foꝛ the moſt part Niefs 
are bond by Nativity. 

¶ Feme que eft 

utlage eft dit waive. 

Waive, Waiviata, and not ut- 


q Nu e, oz Naife, is 


moꝛe be; andtherefoze men may be talled utlegati, id eſt, extra legem poſiti, but women are Wal- 
viatæ, id eſt, derelictæ, left out, oꝛ not regarded, becauſe they were not ſwozn to the Law. Wherꝛ⸗ 
in it is to be noted, that of ancient time a man was not ſaid to be within the law that 
not ſwoꝛn to the law, which is intended of the Oath of Allegeance in the fret. 

And the Outlawzy of a woman is legally called Waviaria mulieris. 


was 


$ 
7 


Seck. 


JMI 
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C | ſi un Utlz 
lein pꝛent krank⸗ 
feme a feme, & ad il⸗ 
ſue enter eur, liſſues 
ſerront Willeines. 
Mes (1 niefe pꝛent 
franke-home a fa ba- 
ron, {our iſſues ſert᷑ 
kranke. 
* Et ceſt contrarie 
a le Ley Civil, car la 
eſt dit, Partus ſequi- 
tur ventrem.* 


Of Villenage. 


Seck. 187. 


Lſo if a Villein 
taketh a free- 
woman to wife, and 
have iſſue between 
them, the iſſue ſhall be 


Villeins. But if a Niefe 


taketh a Freeman to 
her husband, their iſ- 
ſue ſhall be free. 

* This 1s contrary 
to the Civil Law, for 
there it is ſaid, Partus 
ſequitur ventrem.“ 


Sec. 187,188. 123 


ll * Urculus totum alimen- Forteſcue cap. 42. 
tum a ſtipite capit, po- Glanvil lib. s. cap. 6. 
ma tamen edit ſua. Hill 29 E.1.coram kege, 
e Ciens takes all his nou⸗ Eborum in Theſaur. 
riſhment krom the ſtock, and 
pet it pʒoduceth his own fruit. 

(q) Si quis de ſervo patre na- (q) Lib. rub. cap 77. 
tus fir & matre libera, pro ſervo ; 
reddatur occiſus in ca parte,quia 
ſemper a patre non à matre ge- 
nerationis ordo texitur: ſi pater 
fit liber & mater ancilla, pro li- 
bero reddatur occiſus. (r) Lex (r) Forteſcue ubi ſupra; 
Avgliz nunquath tnatris, ſed | 
ſemper patris conditionem imi- 
tari partum judicat. | 

(s) The husband and wife () Herewith agreeth 
are all one perſon in law. and Britton fol. 78. b. 


the Rieke marrying a Fræman is infranchiſed during the coverture, and therefoze by the Com⸗ 
mon law of England the iſſue is free. | _ | 

(t) Si mulier ſerva copulara fit libero, &c. quod partus habebit hzreditatem,8 mater nullam dotem, (t)Bra&.lib.4.fol.2 98.6, 
quia mortuo viro ſuo libero redit in priſtinum ſtatum ſervitutis, niſi heres ei dotem fecerir de gratia. -_ lib. r. cap. 6. 
And when a bondman marrieth a frewoman;, they are all one perſon in law, and Duz animæ in .. ſect. 18. 
carne una; and Uxor ſubjecta eſt viro, & ſud poteſtate viti. 5 

(u) Obiervatur in Com Cor nubiæ de tali conſuetudine, quæ talis eſt, quod ſi liber homo ducat nati- (u) Brac. Iib. 4. fol. 271. 
vam aliquam in uxorem ad liberum tenementum & liberum thorum, ſi ex ea duæ procreantur filiz, 
una erit libera, & altera villana, quia ibi partiti ſunt pueri inter liberum patrem & dominum uxoris 


villanæ. 


(x) Qui vero procreantur ex nativa unius & nativo alterius,proportionabiliter inter Dominos ſunt (*) Glanvil lib. 5. caps. 


dividendi. 


4 Et ceo eſt coutrarie al Ley Civil. Foz true it is that by that law Partus ſe. Forteſcue cap. 42. 
quitur ventem, ag well where a Freeman takes a bondwoman to wife, as where a bondman 
takes a freewoman to wife. In the firſt caſe the iſſue is by the Civil Law bond, and in the o= 
ther free : both which caſes are contrary to the Law of England. But this is no part of Li:- 
tleton, and therefoze we in this manner pals it ober. 


C IT Tem nul ba- 

ſtard poet eſtre 
villeine, ſi non que il 
voile (oy conuſter e- 
ſtre villeine en Court 
de recozd, car il eſt en 


ley quafi nullius filius, 
pur ceo que il ne poit 


enheriter a nulluy. 


Set. 188. 


Lſo no Baſtard 
may be a villein, 
unleſs he will acknow- 
ledge himſelf to be a 


Villein in a Court of 


Record, for he is in 
Law quaſi nullius fi- 
lins, becauſe he can- 


not be heir to any. 


Cui pater eſt popu- 

lus, pater eſt ſibi nul · 
lus, & omnis. 

Cui pater eſt populus, non 

habet ille patrem. 
(b) Some hold that the (b) dract lib. 2. fol. qa, 
Baſtard of a Niefe ſhall be a Fic lit. 1b. s 
Villain. (c) And others hold — 1 
that it a Uillain hath a Ba⸗ ee 
ſtard by a woman, and after 1 
marrieth the woman , that Britton ubi ſupra. 
this Baſtard is a Uitlain, 


| 1 r en 
IN Uilius(a)fi Iius = 36. 


But the Law is contrary in both taſes, fot in both caſes the iſſue by the Common Law is a (4)z.3 Eliz.Dier 374. | 


Waltard and conlequently quaſi nullius filius, as Litrleton here ſaith. (d) Though a Baſtard be 
a reputed ſon, yet is he not ſuch a ſon in conſideration whereof an uſe can be raiſed , foz the 
reaſon that Littleton here pields, becauſe in judgment ol Law. he is nullius filius. (e) Fu 


d (e) r; Eliz.Dier 296; 
92 


Lib Il. 


14 Eliz.Dier. 31 3. 
18 Eliz.Dier 345. 


{/)Trin.1$E.1.Rot.61. 
Bedt.coram Rege. 


4 Eſdras 4.47. 
Vide Pancirol. nova re- 
tert a, pag. 48 5, &cc. 


(g Bracton lib. 4. fo. 196. 


Britton cap. 49. fol. 125. 


(h)14 E. 4.6. b. 13 E.q.32. 
20 E. 3. tit. villein 10. 
38 E.3. 21. 


c bleta lib. z. cap. 4. 


(x Brit. tap. 2 2. fol. 38. 
Bracton lib. 1. fol. 5. 
(Dis E. 3 32.11 H. 4.93. 
x H. 4.6. 29 H. b. tit. 
Corone 17. 

(m) Fleta lib. 1. cap. 3. 

1H. . 6. 


en Mirror cap. f. ſec 12. 


cap. 3. de Rape, & cap. 3. 
de Homicide. 


W. x. c. 13. W. z. c. 3 5. 
6 R.. cap. 5. 11 H. 4. cap. 
13. 1 B. 4. cap. 1. 

(6029 H. s. tit. Coron. 17. 
BraQon lib. 3. fol. 147. 


Cab. I. Of Villenage. Seck. 189,190. 


koꝛ the ſame reaſon where the Statute of 32 H.8. of wills ſpeaketh of Childzen, daſtard chil⸗ 


dzen are not within that Statute; and the baſtard of a woman is no child within that Sta⸗ 
tute, where the Mother conveys lands unto him, 

(f) Jt was found by verdict that Heory the ſon of Beat rice, which was the wife of Robert 
Radwecll deczaſed, was bozn per undecim dies poſt ultimum tempus legitimum mulieribus conſtitu- 
rum. And thereupon it was adjudged, Quod dictus Henricus d ici non debet filius prædicti Roberti 
ſecundum legem & conſuetudinem Angliæ conſtitut. Now Legitimum tempus in that caſe appointed 
by Law at the furtheſt is nine months, oz foꝛty weeks, but ſhe may be delivered befoze that time, 
which judgment I thought geod to mention. And this agreeth with that in Eſdras : Vade & 
interroga pfægnantem, ft, quando impleverit novem menſes ſuos, adhuc poterit matrix e jus retinere 
partum in ſemetipſa. Et dixi, Non poteſt Domine. 


J > Heſcun villeine 
Br en able S 


franke de ſuer, Gc. 


(g) Jn an action brought by 
a Atllain Verſus non Domi - 
num, non valebit ej except”, quiz 
eft ſervus alienus, ex quo ujhil 
ad ipſum urrum liber fir an ſer- 
vus. (h) And it is to de ob= 
ſerved, that he that Hath but 
a particular eſtate in Mii⸗ 
lain, as Tenant foz life oꝛ fo: 
years, hall diſabte thi Uti- 
lain if he brings an action a= 
gaintt him; ut the Lefſos ſhall 
not as it is ſatddiſable him. 
(i) Examinario villenagh non 
tenet, niſi ex ore veri Domini 
ſuerit primunci ata. 

¶ Apprale. Appellum 
cometh of the Fxench word 
Appelter , that ſignifleth to 


Sect. 189. 


C J Tem cheſcun vil- 

lein eſt able 8 
kranke de luer touts 
manners dactions en⸗ 
vers chelcun perſon, 
foꝛſpꝛis . envers fon 
Deignioz a que il eff 
villeine. Et uncoꝛe en 
certein choſes il poit 
aver, action envers 
fon Seignioꝛ. Car il 
pott aver envers ſon 
Seignioz un action 
Dappeale de mo2r ſon 
pere, gu dauters de 


les aunceſto2s F heire 


il eſt. 


Lſo every Villcin 

is able and free to 
ſue all manner of A- 
ctions againſt ever 
perſon, except Re! 
his Lord to whom he 
is Villein, And yetin 
certain things he may 
have againſt his Lord 
an Action. For he 
may have againſt his 
Lord an action of ap- 
peal for the death of 
his Father, or of his o- 
ther Anceſtors whoſe 
Heir he is. 


accuſe, 92 to appeach. An Appeach. (k) In Appeal is an accuſation of one upon another with 
a purpoſe to attaint him of felony by woꝛds oꝛd ained fox it. | 


De mort. (i) For aUillain ſhall not Have an appeal of Robbery againſt his Lozd, 


fo: that he may lawfully take the gods of the 


Utitain as his own. (m) And if in an Ippeal of 


d-ath it be found foz the Plaintiff he is infranchiſed foz ever. Hinc enim eft quod eo iplo ſunt 
hujuſmodi Domihi ſervos ſuos amiſſuri cumde injuriis fuerunt convicti. And there is no diveiſity 
herein whether he be a Uillain regardant, oz in groſs, although ſome have ſaid thr contrary, 


CD Abe. (o)Rapte: is 
"A when a matt Hath 
1 
e Woman by fozce_ajid d- 


gain : we? | 
Aßppeale de Rape. 
By the general purview of t 


Bade an appeal of Rape againſt the L 
aw, that this fohaindus an 

bers, but of old time it was 

Inſtitutes, W. I. cap. 13. 


Sect. 190 · 
C A Uty un Miele 
424 que elf ravie 
per (a 


Lſo a Niefe that 
is raviſhed by her 


DSeignioz polt ' Lord may have anAp- 


aver un appeale de poal of Rape againſt 


rape enbers luy. 


him. I 
he Htatures that give the appral of Rape, the Niefe ſhall 
oꝛd. (o) And it ſæmeth by the — N. 

offence was ſeverely huniched by loſs of eyes and pzivy 25 
Felony, which vou map rend at large in the ſecond part of t 


tho:s of the 


(p) Am 
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p) Ind this woꝛd Rape which our Futhoz here nſeth is ſo app2opziated by Law to this (p) 9E.4:26; 
caſe, as without this wo2d{Rapuir] it cannot be expꝛeſſed by any Periphzaſls oz circum 


UMI 


tion; foz, Carnaliter eogaoovĩt cam, oz the like, will not ſerve. 


C ATT ſi un villeine 

ſoit fait execut᷑ a 
un aut, & le Sffir del vil- 
leine fuit en dette a le 
teſtatoꝛ en un certeine 
ſumme dargent que neſt 
my pate, en ceo caſe le 
villeine come executoꝛ De 
le Teſtato2 avera action 
de det envers fon Seig⸗ 
nioꝛ, pur ceo que il ne 
recovera le det a (on uſe 
demeſne, mes al uſe le te⸗ 
fato2, 


C 1 Tem le Sñr ne 
I poit pꝛender hozs 


© 


Sed. 191. 


Lſo if a Villein be 

made Executor to a- 
nother, and the Lord of 
the Villein was indebted 
to the Teſtator in a cer- 
tain ſum of money which 
is not paid, in this caſe 
the Villein as Executor of 
the Teſtator ſhall have an 


Action of Debt againſt his 


Lord, becauſe he ſhall not 
re cover the debt to his 
own uſe, but to the uſe of 
the Teſtator. 


Sect. 192. 


Lſo the Lord ay 
not take out of 


dM this mat= 
ter ſufficient 
hath been ſpoken in 
thisT er befoze- 
The Villain ſhall 
have an action as 
executoz againft his 
Ro:d, and it is no 
plea foz the Lozd to 21 Ef. ; 
ſay,that the Plain= 
tiff is his Uillain, 
foz he ſhall not be 


i hath it — 

a gift in Law to 

au the Teftatoz, 

and not to his own 
es 


E Seignior ne 
poit prender 


: Mir esp. age 1 T 


del poſſeſſion de tiel 
villein que eſt Execu⸗ 
to les biens le moꝛt; 
& fil face, le villeine 
come Executoz avera 
action de treſpaſſe de 
meſmes les biens il⸗ 
lint pziſes envers ſon 
Sfic, & recovera da⸗ 
mages al uſe le teſta⸗ 
to, Mes en touts 
tielx caſes il covient 
que la Seignto2, que 
eſt defendant en tielr 
actions, kace pꝛoteſta⸗ 
tion que le plaintike 
eſt ſon villeine, ou 
aliterment le villeine 


lerra enfranchiſe, co⸗ 


the poſſeſſion of ſuch 
Villein who is Exe- 


cutor the goods of the 


deceaſed; and if he 
dotk,the Villein as Ex- 
ecutor ſhail have an 
action for the ſame 
goods ſo taken againſt 
his Lord, and ſhall re- 
cover damages to the 
uſe of the Teſtator. But 
in all ſuch caſes it be- 
hoveth that the Lord, 
which is Defendant in 
ſuch Actions, maketh 
proteſtation that the 
Plaintiff is his Villein, 
or Otherwiſe the Vil- 
lein ſhall be infran- 


bors del poſſeſſion, &c. 
Ot this allo ſufficient hath 
been ſaid befote. 


q Et recovers dama- 
ges al uſe del Teſtator. 


q] Note, damages recovered £9] 21 F. l b. 
by the Executoz in an action *? H. 6. 35. b. 3 H.6.2% 
of treſpaſs ſhall be aſſets,and * #425: 1 H. 46. 


vet they were never in the 
Ceſtatoꝝ. Ind ſo it is in other 
like caſes, ag by our books it 


eareth, 
15 It an Executoz hath a lr Ded. & Stud. Brock 
Uillain foz years , and the . illenage. 7e. 


villain purchaſes lands in fe, 
the Executoz entreth, he ſhall 
have the whole fer ſimple; but 
becauſe he had the Uillain 1a 
anter droit, viz. as Executoz 
to the uſe of the dead, it ſhall 
de aſſets in his hands. Note 
a diverſity between the quan= 
tity of the eſtate, and the 
quality of it; foz the Law 
reſpecteth not the quantity of 
the eftate; koz not onely 
[5]Tenant 


LibII. 


tt i 21 H. 6. 37. 


fo} 41 E. 21. 


(x] 18 E. 3.29. 


vide ſect. 193. 
yl. Cem. 2 76. b. 
in Greisbrooks Caſe. 


Brit. fol. 79.125. b: 
126. a. 


C217 E.;. 5. 2 6E. 3.73. 
38 E. 3.34. 40. 3. 3 6. 
43 E. 3. 31.44 E. 3. 3 6. 
47 E. 3. 26. 22 H. 6. 5 2. 
35 H. 6. 12. 39 Hf. 6. 24. 
vide ſect.; 34. 


cbl 2 Mar. Dier 112. 


cel Forteſcue cap. 42. 


Cap. 11. ] 


chte e >> tail and CTe⸗ 
t fot life bf a Villain ſhall 
have the perquiſtte of the Uil= 
lain in fee, but [t] Tenant 
fo2 years and Tenant at will 
hall alſo have it in fee. 


But the Law reſpecteth the quality, fo2 in what right he hath the Uillain, int 
right 0 have the perquiſite; as in the caſe of the Executoꝛ aboveſard, 
the Bi 
25 | 

[x 


3 right 
Jah fi i 


own . 


v] that hath the villeinin 


Of Villenage. 


ment que le matter 
ſoit trove þ le fir, 
c encounter le vil- 


lein, come eſt dit. 


t if the purchaſe be after iſſue had, then the Baron 
ird, becauſe by the iſſue he is intituled to be Tenant by the Curteſle in his 


ght of his Church, he ſhall have the perquiſtte i 
0 if z wan hath a Uillain in the right of his wife, he ſhall dove the perquiſite allo 
all have 


Sect. 193. 
chiſed, although the 
| found for the. 


and in the ca 


the perquiſite 


¶Froteſtation. Cy] Proteſtatio is an exclulſon of a concluſſon that a party to an aui⸗ 


on may dy pleading incur; 02 it is a ſafeguard to the party, which keepeth him from being 


concluded by the plea he is to make, if the iſſue be found koꝛ him: but in this caſe without a 
pꝛoteſtation, dibeit the iſſur de found foz the Lozd, the Uillain ſhall be enfranchiled, as it ap= 
peareth hereifcer in this Section, 


Jo ſerra trie en 
( le County, Gc. 
Be tried, that is, as it is 

intended by the verdict of 12 

men. Chat is called in law a 

C rial, Triatio. 

La] In this caſe the Law 
doth favour the Uillain in the 
iſſue; fo otherwiſe by the rule 
of Law in like caſes he ought 
to anſwer to the ſpecial mat⸗ 
ter,viz.to the regardancy, but 
in favour of tiberty he may 
rbple that he is fre & of free 
eſtate ; and conſequently this 
iſſue concerning the perlon 
Wall be tried w the wꝛit 


¶ In favorem liber- 
tatig. It is commonly ſaid, 


that thꝛer things be favoured . 


in Law, Life, Liberty, Dow⸗ 


er. 

Cc] Impius & crudelis judi- 
candus eſt qui liberrati non fa- 
vet: Angliz jura in omni caſu 
libertati dant favorem. 

Trial is, to find out by 
due examination the truch of 
the point in iſſue 02 queſtion 
between the parties, where= 


Sect. 193. 


C ITem, ſi Uilleine 

ſuiſt un action de 
treſpaſs, ou un auter 
action, envers ſon 
Sur en an Countie, 
qt le Sftr dit que il ne 
ſerra reſpondus , pur 
ceo ij il eſt ſon villetn 
regardant a ſon man- 
noz en auter Coun⸗ 
tie, c le Plaintife dit 
que il eſt franke, @ de 
kranke eſtate, c nemy 
villein; ceo ſerra trie 
en le Countie lou le 
Plaintife avoit con⸗ 
cetve ſon action, d ne⸗ 
mp en le county lou le 
manno2 eſt; &ceo eſt in 
favorem libertatis. Et 
pur cel cauſe un eſta- 
tute fuit fait an. 9 K. 
2. cap. 2. le teno2 de 
quel enſuiſt en tiel 
foꝛme. Item pur la 


ou pluſozs villeins 
t neifes, cibien des 
graundes Seigni⸗ 


Lſo, if a Villein 

ſueth an action of 
Treſpaſs, or any other 
action, againſt his Lord 
in one County, and 
the Lord ſaith that he 
ſhall not be anſwered, 
becauſe he is his Vil- 
lein regardant to his 
Mannour in another 
County,and the Plain- 
tiff ſaith that he is 
free, and of a free e- 
ſtate,and not a villeinz 
this ſhall be tried in 
the County where the 
Plaintiff hath concei- 
ved his ation, and 
not in the County 
where the Mannor 1s, 


and this is in favour of 


liberty. And for this 
cauſe a Statute was 
made an. R.2. cap. 2. 
the tenor whereol ſol- 
loweth in this form. 
Alſo for that where 
many Villeins & Niefs, 
02S 


Lib. II. 


023 come des auters 
gentes, cibn eſpirt- 
tuals come tempo- 
rals, ſenkuent deins 
cities, villes, c lieux 
enkranchiſe, come en 
la citie de Londzes, 
d auters ſemblables, 
t keignont divers 
ſuits ' envers lour 
Sfirs, a cauſe de eur 
kalt franks per le re- 
ſpons de lour Bürs: 
Accoꝛde eſt 4 aſſen⸗ 
tus, que les Snrs 
ne auters ne ſoyent 
my fo2barres de lour 
Willeines per cauſe 
de lour reſpons en 
ley. Per fo2ce de quel 
eſtatute, ſi aſcun vil- 
leine voilloit fner 
alcun maner de actt- 
on a ſon uſe demeſn 
en aſcun Countie, ou 
il eſt fo2t a trier en⸗ 
vers fon Seignio!, le 
Sfir poyt eflyer de 
pleader que le Plain⸗ 
tife eſt ſon villein, ou 
de faire pꝛoteſtation 
que il eſt ſon villein, 
@ de pleader ſon auter 
matter en barre, Ct 
ſi ils font a iſſue, & 
liſſue ſoit trove pur 
le Sr, dõq; le villein 
eſt villeine come il 
kuit devant, per fo2ce 
de meſme leffatute. 
Ses ſi le iſſue ſoit 
trove pur le villeine , 
donque le villeine eſt 
kranke, pur ceo que le 
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as well of great Lords 
as of other men, as well 
of ſpirituall and tem- 
poral, flie and go into 
Cities, Townes and 
places franchiſed, as 
into the City of Lon- 
don, and other like 
places, and feign di- 
vers ſu:ts againſt their 
Lords, becauſe they 
would make them- 
ſelves free by the an- 
ſwer of their Lords: It 
is accorded and aſſent- 
ed, that Lords nor o- 
thers ſhall not be fore- 
barred of their villeins 
by reaſon of their an- 
ſwer in La w. By force 
of whichStatute if any 
villein will ſue any 
manner of action to 
his own uſe in any 
County where it 15 
hard to try againſt his 
Lord, the Lord may 
chuſe where he will 
plead that the Plain- 
tife is his villein, or 
make proteſtation 
that he is his villein, & 
plead his other matter 
in bar. And if they be 
at iſſue, and the iſſue 
be found for the Lord, 
then the villein is a 
villein as he was be- 


fore, by force of the 


ſam: Statute. But if the 
iſſue be found for the 
villein, then the vil- 
lein is free, becauſe 
that the Lord took 


Ji 


Sect. 193. 


upon judgment may be given. 
And as the queſt ion between 
the parties is twofold, ſo is 
the trial thereof; foz either it 
is quæſtio juris, (and that ſhall 
be tried by the Judges, either 
upon a Demurrer, ſpecial 
Verdict, oꝛ exception, fo zCui- 
libet in ſua arte perito eſt cre- 


dendum: & quod quiſque norit, 


125 


ide ſect. 23 


in hoc ſe exerceat: and it is- 


commonly and truly ſaid , Ad 
quæſtionem juris non reſpondent 
Juratore+) oz it is quæſtio facti. 
And the trial of the fact is in 
divers (02's , whereof a light 
touch is given befoꝛe, Scct. 102. 
Ot thele a trial by 12 men 
(here intended by Lirrleron ) 
is the moſt frequent and com⸗ 
mon. Ind ſome few rules of 
Law are neceſſary here to be 
remembzed,(foz the better un⸗ 
derſtanding of the Books of 
Law hercafter ) where and 
from what place, viz. de uo 
vicineto, out of what neigh⸗ 
bourhod the Jury ſhall come, 
a neceſſary point tobe known; 
foz. if there be a miſ-trial , 
(that is) if the Jury com= 
meth out of a wꝛong place, oz 
returned by a wzong Dficer, 
and give a verdict, judgment 
ought not to be given up= 
on ſuch a verdict, (d) wohere⸗ 
£3 the moſt general rule is, 
tat every trial ſhall be out 
of that Town, Pariſh, oz 
Hamlet, oz place known out 
of the Town, ac. within 
the Recoꝛd, within which 
the matter of fact iſſuable is 
alledzed, which is moſt cer= 
tain, and neareſt thereunto, 
the inhabitants whereof may 
have the better and moe 
certain knowledge of the 
fact: as if the fact be alledged 
in quadam platea vocat Kings- 
ſtreer in Civitate Weſtm' in 
Com Midd. in this caſe the 
Uiſne cannot come out of 
Plarea, becauſe it is neither 
Town, Pariſh, Hamlet, no 
place out of the neighbour⸗ 
hod whereof a Jury may 
come by Law; but en this caſe 
it ſhall not come out of Weſt · 
miniter, but out of the Pariſh 
of St. Margaret, becaule that 
is the moſt certain. But 

therein 


Vide {e&. r03; 


Vede ſect. 234. more of 


this matter. 


(d); E. 3.73 20 H.6.30. 


7 H. 4 27.9 Hf. 5. 8. 

8 H 6.347 H. 6.27 · 
17. F. 3.5 6.42 E. 3. 3 · 
47 E. 3. 6. 34 H. 6. 1. 


Lib H. cg. 11. Of Villenage. Seck 193. 


1 ; > al not at the beginniog 
therein alſo it is — Seigmoꝛ *r for his Plea that the 
that if it had been ariſh of S. Commencen ms Viki wes hs Va 
ay the —— of ſon pler que le villc ine 

rer, 


P bd hi 
Niddlcſcx,then it ſhould have fuit ſon villein, mes lein, but took this by 
come out of Kingsſtreet, ſoꝛ then 


a ; 'K tion & c. 
oteſtuti⸗ proteſtation, 
thouldKingsſtrect have bern es Ce pꝛiſt per pꝛ 
E. a 5s, ſtermed in A aw a —_ - 2 on, 4c, vin ches un & 
(e) 4 E. 3. 30.8 E. 3. 68. whenloever a place 18 5 i , eclare the contrary, as i 5 
en, e een ar (7) Ind alder Parohi generally alldge i 6 Place a 
in . a - 
e f 8 * — Iz — — 2 — = — include — 33 — _ „ unlels the 
gast, dee i ll be imennes i 2)Bur when a Partſh in alledged within 6 Ciry,there with- 
Digges Caſe. Lib.11.25. arty doth ſhew the contrary, ( — ot the Pariſh, foz that is moe certain then the — 4 
f 1 4.6.33. out queſtion —— D. and Nul tiel ville is pleaded, 2 Jury 
EOS a tre 2 | riel ville de D. > ; 
E.4.tit.vilne F. ( Iif , : 'C - d in S. and D. and nu : : 
I nr Fe Manner be ere ee 
11 H.2.7.22. come de Vicineto manerij; in; foz the Wannoz map ex⸗ 
9E.4.3-4. 3 F. 44% Manno, the Jury ſhal the Town, becauſe that is moſt certain; foz t . 
39 H. 6. tresp. 93 · Town, it ſhall come out of the . . re reſolved by alt the Judges of g 4 
4 E. 3-30- tend into divers Cowns., And all thefe points qr Eſquire, indited foz the death of 
them in the cafe of John A f 
upon conference between hem as heir to his 
N 00+ "Wha Ber L action where the Demandant demands lands in one brig! heir it ſhall not be 
ad po. „ Ina rea his birth in another County, if it be denied that ons dates be 
Ges E 2:54.46 E-3-6) > is — alledged, die where the land lieth, . a woman, fa that 
1c bs aro. Wall be ben known whois nw. Mother is certain, when perhaps the Fa 
17 E.3.36.b:39 Aſſ. r o. is the ſurer and moze certain ſide, and the he birth is alledged, becauſe they have moze 
38 fl. 30.35 Al. 7. certain; therefoze there it ſhall be tried where the birt] re generally baſtardy is alledged, 
land lieth. Ind ſo it is where g ts Da- 
. certain pn rn — mutandis. (k) At a man plead the 12 
(0 Mich. 31 & 32 Fliz. the trial ſhall be in — — — — 
Rot. 265. in the Kings tents, and the other pa — dented, but where the land lieth. Þamlet, os 
Bench,incer Edan & 11, btar date, for they canno of the neighbourhnd of a Caſtle, Mannoꝛ. Town 03 32 
— 5 4 2 Mannoꝛ, Town oz Hamlet, as ſome Foꝛreſts, and the like, | 
Dier 129.18 Eliz. Lace known out o le, eareth. 85 | 
—— — —— 
Every plea TEES", 
5 on -— -—— 2 — extendeth into a place at the Common Law, and a place within 
w | 
3 Common Law. ; ion, the pita 
a Franchiſe, it ſhali be tried at the Cc do ta the Wit, the other to the Action, 
r 
derne f. rhe of th — 3 — dant pleads in bar to 
47.21. H. 6. 4.18. TO an end e * ; s efendants the one De en an a 
„ eee bush Beten nt, el be fe 
8.30. 4 , 02 whic 0 at is) to orc U 
(m) rs E.q.25.b.9 H.6. Parces, o whole, the plea that goeth to the whole, (th al of oeth to the whole, 
6-26E.3.7 E.q-zz. Cthtothe the pl Licrleron in our Boks, foz the ttial of that goe — 
e bad beben en dae e 
an , mple, ik one of the e a 
duet d e l 6) and the de. vo gl, C2 
rewae to 2 , 1 ich excuſes himſe 4 p 
; k one plead a pl:a which {{ be firſt tried, ka 
extends but to himſelf; ) oz i the plea which goeth to the whole ſha!l be fi: g 
t ea which goeth to the whole; 8 p all take advantage hereof, 
E => 9g — it makethan end of all; and the other Defendant thall tak 
(0) 9.H.6 46.39 E.z. 


it i erwile, foꝛ e⸗ 

i | . t in aplea-real it is otherwile, _ 
becauſe the diſcharge of one is the diſcharge of both. But in . 

16.1. very Tenant — loſe his part ot the land: (n) as it᷑ a 3 3 * 

1 wag * mM — againſt two, and one plead a p!ea which extendeth but to himſelk, other pi 

book there cit 


1 im; yet the 
lea which extends to both, as baſtardy in the Demandant, _ 8 3 — _ 
— iſſue ſhall be tried, tos he ſhati not make advantage — ” —— — 
(p)Mich. 21. & 22 Eliz. « tenant may loſe his part by his miſplea. (o) But w he illue, oz judge the Demurrer 
rn 2 foz the reſidue, the Court may direc the trial of the iſuue, 
Bain hams Caſe. | 
39 E.3.2.b.44 E. 3. 6. firſt, at their pleaſure. 


; eriff, oz the 
rt H6.13.Lib.s.tol.40. (p) It᷑ a Venirefac. be awarded to the Cozoners where it ought to be to the Sh 
Dormers Caſe, 


ik it be Per aſſenſ ntred of Keco:d, 
Ai ſne cometh out of a wrong place; pet it it be Per aſſenſum partium, and ſo e 
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it ſhall ſtand; foꝛ Otnnis conſenſus tollit errorem. And thus much ok thele excellent points of 

learning ; and if you deſfre to know the inſtitution and right uſe of this trial by twelve men, 

and of the antiquity thereof, and moze of this matter, read the 234- Section hereafter, which vid. ſect. 2 34; 
is wozthy of your obſervation. X | | 


q Estatule, or Statute. This cometh of the Latine woꝛd Staturum, which is taken vid. 23 E.. cap. 18: 
foz an Bt of Parliament made by the Ring, the Loꝛds and Tommons, and is divided into two FN · B. 77. C26 E. 3.73. 
b:anches, general and ſpecial, This Statute here mentioned is a general Statute, and is 
darkly and oblcurely penned. 


¶ Et /ils ſont a iſſue. (q) Iſſue, Exitus, aflngle, certain and material point iſſuing (q)Vid.ſe4.414.7H.6. 
out of the allegations and pleas of the Plaintiff and Defendant conſiſting regularly upon an 43-9 E 4-36-35 H.o.15; 
affirmative and negative to be tried by twelve men: and it is twofold, a ſpecial iſſue, as here $5 £-4-26.11 8.4.79. 
in the caſe of Littleton; oz general, as in treſpaſs, Not gutlty, in aſſiſe, nul tort, nul diſſeiſin, &c. 
And as an iſſue natural cometh of two ſeveral perſons, ſo an iſſue legal iſſueth out of two ſe⸗ 
veral allegations of adverſe parties. 

And to make our boks moze eaſte to be underſtod concerning this point, it is god to ſet 
down ſome neceſſary rules, among many other, concerning zoyning of iſſues, An iſſue being 
taken generally referreth to the Count, and not to the wWꝛit: as in an account the wꝛit charg= 
cth him generally to be his Receiver, the Count chargeth him ſpecially to be his Receiver by 
the hands of T. the Defendant pleadeth that he was never his Receiver in manner and foꝛm 
— 20 ſhall refer to the Count, io as he cannot be charged but by the receipt by the hands 
of T. | | 
(r) A ſpecial ilſue mult be taken in one certain material point which may be beſt underſtcd, (r)20 F. 3. iſſue 3 r 22.E. 
and beſt tried, 4.28.8 E.3.8.9.H.6.18. 

(1) Bn iſſue ſhall not be taken upon a negative pzegnant, which implieth another ſufficient 35 £-3-33- 
matter, but upon that which is ſingle and (imple : as Ne dona pas per le fait implies a gift by ([) f H. s. o. b. 18 .f. 5. 
parol, therefoze the iſſue muſt be, Ne dona pas modo & forma. * E.3. 32,3 3.75.31 E. 3. 

(t) An iſſue joyned upon an Abſque hoc, &c. ought to have an affirmative after it: two af= E. 3 : peat 1 
firmatives ſhall not make an iſſue, unleſs it be left the iſſue ſhould not be tried. % 

(u) Some iſſues be god upon matter affirmative and negative, albeit the affirmative and 35-5 H. 7.8. 31 Af. 2 5. q 
negative be not in pꝛeciſe woꝛdg: as in debt foꝛ Rent upon a leaſe foz years, the Defendant 12 E-4-4-3.2 8.4. 23. 38 
pleads that the Plaintiff had nothing at the time of the Leaſe made, the Plaintiff replyeth 1.5 22.40 k. 3. g. sE. 3. 24. 
that he was ſeiſcdin fee, ac. this is a god iſſue. ate H. 

(w) where the iſſue is joyned of the part of the Defendant, the entry is, Et de hoe ponit ſe g H. 1 ""-+daga 
— 7m but if it be of the part of the Plaintiff, the entre is, Et hoc petit quod inquiratur (u): H.. 4. 5 —— 2.26. 

. oy It H.4.83.6 E.4.6.b. 

(x) There be ſome negative pleas that be iſſues of themſelves, whereunto the Demandant H.8.Dier ein — 
02 Plaintiff cannot reply, no moze then to a general iſſue, which is, Et prædictus A. ſimiliter. 25. H. s. Dier 31.18 H. 6.6, 
As if the Tenant do vouch, and the Demandant counterplead that the Mouches oz any of his E.4.32.32 H.6.23. 
Anceſtoꝛs had any thing, ac. whereof he might make a Feoffment, he ſhall conclude, Et hoc : a 3. Aſſ. 49 E.. 
petit quod inquiratur per patriam, & prædictus Tenens fimiliter. So in a fine pleadcd by the Te= 17, — 6. 
nant, ac. the Demandant may ſay, Quod partes finis nihil habuerunt, & hoc petit quod inquiratur (w)26 H. 8. 3. 1 U. El. Dier 


7 E. 3. 34. 


per patriam, & præd' tenens ſimiliter. Andſo in a Wat of Dower, the Tenant pleads, Uaques 333. 


leiſie que Dower, he ſhall conclude, Et de hoc ponit ſe ſuper ꝓatriam, & przd' petens ſimiliter. nd () 22 H.. 57. 55.3 3. H.. 
ſo in many other caſes. Ind ot this opinion was Littleton in our Books, (y) A man leabeth 3 7.9.12 E.4. 13. 
his wile enſeint with a child, iſſue ſhall not be taken that ſhe was not enſeint by her husband „ 2 . 
on the day of his death, foz Filiatio non poteſt probari, but the iſſue mult be, Whether ſhe was 17. m_—_— 
enſeint the day of his death. | 1 | | (041.3. f i. b. 
(2) A pꝛoteſt ation availeth not the party that taketh. it, if the iſſue be found againſt him: (2) 10 E. 4. Poteſt. 5. 

and therefoze if the iſſue be found fox the Uillain, he is inkranchiſed foz eber. Ind pet in ſome 0 E. 4.12.32. Aſſ o. 
ſpecial caſe, albeit the iſſue be found againſt him that maketh the pꝛoteſtation yet he ſhall take 3 E. 2.14.9 Hs 59. 
benellt of his pꝛoteſtation: (*) as if a man entreth into a warranty, and taketh by pꝛoteſta⸗ Jade ſeck u:. 
— 2 —_ — the land, albeit the plea be found againſt him, yet the pꝛoteſtation ſhail ſerve 

im foz the value, 


Sect. 194. 
q Tem le Snr ne Loo the Lord 1 Ayhemer, (4) or latent lin cap: 


poet mayhemer may not maime } Mehaigner,a French 51a lib. 0 r. f, 
fon villeine, Car fil his Villein. For if he word, of which co⸗ pit cap 25.0145 49. 


og a - 4 | meth Mayhem, Mahemium, Fleta Bb, 1 cap. 38. 
maybema (on villein, maime his Villein, (id en) eee 


Ji 2 and 


Mirror cap. x. ſect.9. 


tb) Lamb. Juſt. of peace. 


(c) vide 1 H. 4. 6. b. 


Cap. 11. 


and membrum eſt pars corpo- 
ris habens deſtinatam operatio- 
nem in corpore. Mayhemium 
vero dici poterit, ubi aliquis 
in aliqua parte ſui corporis effe- 
ctus ſit inutilis ad pugnandum. 
And the Law hath ſo appꝛo⸗ 
pziated this wozd Mayhem, 
which our Juthoz here uſeth, 
to this offence, as Mayhema- 
vit cannot be expꝛeſſed by any 
other wozd, as mutilavit, 
rruncavit, 02 detruncavit,oz the 
like, 3 

J ſerra indite. 
Oz rather endite, and ſo is the 
oziginal, fox it cometh of 
the French woꝛd enditer, and 
fignifieth in Law an accuſa= 
tion found by an Enqueſt of 
twelve oz moze upon their 
Oath; and the accuſation is 
called Iudictamentum. Ind as 
the Appeal is ever the ſuit of 
the party, ſo the Enditement 
is always the ſuit of the 
Ring, and as it were his De= 
claration. (b) Dore derive 
it from the Geek woꝛd 
£rS6ixruuny to accuſe, 


ꝗ (c) Navera, Gc. 
Appele de Mayhem. 


Of Villenage. 
il ſerra de ceo endite 
ale ſuit le Rop; fil 
ſoff de ceo attaint, il 
ferra pur ceo un grie- 
vous fine q rantome 
ble que villeine na- 
vera pas per le ley 
un appeale de Map⸗ 
hem envers ſon Sur; 
car en appeale de 
Maphem home reco- 
vera foꝛſq; dam̃s. Et 
ſi le villeine en ceo 
cas recovera dams 
envers ſon Seignto? , 
cent avoit executi⸗ 
on, le Seignioz poit 
pꝛender cea que le 
villeine avoit en exe⸗ 
cution de le villeine, 
# illint le recoverie 
volde, dc. 


Sect. 194. 


he ſhall of that be in- 
dicted at the Kings 
Suit; and if he be of 
that attainted, he ſhall 
forthat make grievous 
Fine and Ranſome to 
the King. But it ſeem- 
etli that the villein 
ſhall not have by the 


Law any Appeal of 


Mayhem againſt his 
Lord; for in Appeal of 
Mayhem a man ſhall 
recover but his dama- 
ges. And if the Villeia 
in that caſe recover da- 
mages againſthisLord, 
and hath thereof exe- 
cution, the Lord may 
take that the Villein 
hath in execution from 
the villein, and ſo the 
recovery is void, &c. 


Becauſe in that Appeal he ſhall recover but damages, which the Loꝛd after Execution might 
be inutike and illufozy ; and Sapiens inci pit a fine. Ind the Law 
never giveth an Ac ion where the end of it can bꝛing no pꝛolit oꝛ benefit to the Plaintiff, But 


take again, and ſo the judgment 


here it is to be obſerved, that albeit the party grievedcan Have no action fo: the Mayhem pet 
at the Rings ſuit he ſhall be puniſhed therefoze, foz the reaſon hereafter expꝛeſſed in this He⸗ 
tion. (d) And in ancient time there were Pppealg de plagis & de impriſonamento, but they are 
out of ule, and turned to actions of treſpag. 


Fine, Finis. Here Fine fſgnifieth a pecuniary puniſhment foz an offence, oꝛ acon= 
tempt committed againſt the Ring; and regularly to it Umpziſonment appertaineth And it is 
called finis, becauſe it is an end fo: that offence. (e) Ind in this caſe a man is ſaiv Facere 
finem de tranſgreſſione, &c. cum Rege, to make an end, oz fine, with the Ring foz ſuch a 
tranſgreſſion. It is alſo taken foꝛ a Summ given by the Tenant to the Lozd foz concodd 
and an end to be madz. (f) It is alſo taken fo: the higheſt and beſt aſſurance of I ands, 
fc. | 

Here it is god to ſee what a Fine differeth from an Amerciament. (g) Amerciament in La⸗ 
tine is called Miſericordia, foz that it ought to be aſſeſſed mercitully: and this ought to be mo⸗ 
derated by affeerment of his equals, oz elſe a Wzit De moderata miſericordia dot ive : and 
thereof Glaovil faith thus, (h/) Eſt autem miſericordia Domini Regis, qua quiz per juramentum 
_— hominum de vicineto eatenus amerciandus eſt, ne aliquid de ſuo honorabili contenemenco 
amtt tat. a 


(i) Ehe cauſe of an amertiament in plea real, perſonal,oz mixt (where the King is to habe 
no fine) is, foz that the Tenant oz Defendant ought to render the demand (as he is camman⸗ 
ded by the Kings wꝛit) che firſt day; which if he do, he ſhall not be amerced : ſo as fo; the de⸗ 
lay that the Tenant oꝛ Defendant doth uſe he ſhall be amerced.(k)And albeit the amerciament 
cannot be impoſed, noz the King fully intituled thereunto, until judgment be given, becauſe by 
the judgment the wꝛong is diſcerned; yet a pardon befoze judgment, after judgment given, 
hall diſcharge the patty, becauſe the oztginat cauſe, viz. the delay, cc. is patdoned. (I) Whac 
then if a bræcipe be bꝛought againſt an Infant, and hanging the plea he cometh of full y 


(d)Fleta lib.1. cap.40. 
Britt. cap. a 5. Bract. 145. 
Mirror cap. 3. 


te) Regiſt. Judic.25. 
Lib. 8 fol. 5 9. Beechers 
Caſe. | 


(f) Vide ſect. 74. 174.441. 
(g) Lib. . fo. 59. Beechers 
Caſe. F. N. B. 76. 

ch) Glanv. lib. ↄ. cap. 11. 
Magna Charta cap. 14. 
Fleta lib. 2. c.43. & 60. 
& lib. i. cap. 43. 

Bratt lib. 3. fol. t 16, 

(i) 22 E. 3. , & 2.14 E. 3. 
amerciam. 1 6.8 R. 2. ibid. 
26, &c. 
(k)PLCom.qor.Coles 
Caſe.z7 H. 6. 2 1. 

Lib. 5. tol. 49. Vaughan: 
Caſe. 


(1) Vaughans Caſe ubi 
ſupra.Beechers Cafe 
ubi ſupra, 
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Me ſhall be amerced foz the delay after his full age. So likewife- ifthe Demandant oz 
Plaintiff be Nonſuit, oz Judgment given againf him, he ſhall bo likewiſe amercedpro 
falio clamore, | kn 

(m) Ind foꝛ the payment of this amerciament, the Demand int oz Plaintiff, ac. ſhall (2)F-N.8:27.fol.4>.c. & 
find pledges, and thoſe Demandants oꝛ Plaintiffs that ſhail find no pledges (as the . Brack. lib. 4. fol. 2 54 
Ding, the Queen, an Jnfant , gc.) ſhall not be amerced. Ind thereloze when ſuch are 1 18 E. 3. 2. Br. 
— — 02: Plaintiff, the Mrit ſhall not ſay, Si Rex, &c, fecerit te ſecurum de clamore ſuo as * 43. Aſſ 
proſe quendo. 

n) Jf a writ do abate by the act of the Demandant oz Plaintiff, oꝛ foꝛ matter of foꝛm, the ( nechers caſe lib f. 
Demandant oz Plaintiff ſhall be amerced; but if it a bate by the act ofGod, as by the death of fl. oo. b. X 
one, where there is two, oz the like, there ſhall be no amerciament. And to an amerciament 
impꝛiſonment belongeth not as it doth to a fine oꝛ ranſome. It you deſire to read more of fints 
and atnerciaments, Vide hb. 8. fol. 38, 39, &cc. Gre ſleys caſe, & lib.1 1 fol.43,44. Godfreys cafe. 

(0) It is to be known that Wit, Wita, ig an old Saxon word, and ſignifleth an amercta= (o) Flera lib. r. cap 4 3. 
men; as Fledwite an amerciament fo: fleeing 02 being a fugitive, and fo is Flemiſwite , Stat. deexpoſit. verborum 
Blodwice an amerciament foz dzawing of blad, Ferdwite concerning warfare , and ſo Le- 
therwite , childwire, wardwite, and the like, Sometimes it fignifieth forfeicure, ſometime 
freedom oꝛ acquital, | | 

(J) Bnd Bore is alſo an ancient Saxon woꝛd, and ſometime ſigniffeth amerciament, 02 com= (p) Lamb. explication of 
penſation,as Theftbote, Manborezoz freedom from the ſame, as Brigbote, Caſtlebore,Burghbote, Saxon words.Leges Inz, 

Wera oz Werec q) ſometime ſigniſieth amerciament oz compenſation; but p:operly Wera Anglice 22P-19. 


idem eſt in Saxonis lingua, vel pretium vitæ hominis appretiatum. Which and the like woꝛds you 5 ſupra 
| -UD.x cap. 43. 


ſhall often read in ancient Charters. 
q Ran om. (r) Redemptio is here taken fo: a grand ſumme of maney,foz redeeming of (r) Dier 6 Eliz 22 
a great Deling uent from ſome heinous crime, who is to be captibate in pꝛiſon until he payeth 
it: ſome hold it to amount to his whole eſtate, and others hold that ranſome is a treble fine. 
(1) But in legal underſtanding a fine and ranſome are all one, foꝛ upon the ſtatute of Marlc- (Oils Sos 
bridge cap. 3. upon theſe wozds:Non 1deo puniatur Dominus per Redemprionem 3 of the — — 

(t) The Tenant ſhall not have (where the Lozd diſtraineth within his fee where nothing cap. z. : ; 
is behind) an Action ofFreſpalle Quare vi d armis againſt his Loꝛd, foz therein the Kozd («); H. 7.10 48 E.3.5,6. 
Gould be puniſhed by redemption , that is, by fine , and in that action the fine is very ſmall, 41k. 3.26.44 E. 3. 13. 
And this is manifeſt by many authozities in all ſucceſſion of ages:and this appeareth by our 2 H-4.4-11 H.4.73. 
Authoꝛ in this place, foz he ſaith, Il ferra pur ceo un grievous fine & raoſome.wWhere fine and * 5-5-9 H. 7. 14.8 . 4, 
ranſome mult of neceſſity in his opinion be taken fo: all one: foꝛ if the fine and ranſome were * : wt OY 2 2 : 
divers , then ſhould the party that mayhemed the Uillein pay two ſummes, one koz a fine, and. gevels caſe lib 4.fot. 1 
another foz a ranſome , which never was done. And aptly a redemption and a fine is taken & lib. 9. fol. 56. Combs 
to be all one; fox by the payment of the fine he redeemeth Himſelf from impziſonment that. cafe. 
attendeth the line, and then there is an end of the buſineſs. 

Ft ſignilleth pꝛoperty a ſumme of mony paid fox the redemption of a captive, and is compoun⸗ 
ded of re and emo, that is, to redeem 02 buy again. And it:s to be known, that(u)by the anci= (v)4o As.Mirror cap J. 
ent Law of Lagland, if the defendant in an appeal of Mayhem had been found guilty , the & cap-5.ſe#18 R itton 
Judgment agamft the Defendant had been, that he ſhould loſe the like member that thePlain= cn 5. fol. 28. Prack. lib. 3. 
tiff lon by his means; as if the Plaintiff Had loc an hand, the Defendant alſo ſhould loſe 45. Flerlibe1. 
one, & fic de ceteris; In reſpect whereof the Writ ſaid, (w) Felonice may hemavit, foz that the (Brad ubi are 
Defendant ſhauld loſe a member. Britt. cap. z. fol. 75. b. 

Always at the Common Law, when the Defendant ſhould loſe like oz member, the Writ. 
ſaid, Felonice, dec. And now albeit the l aw be changed, (foz at this day the Plaintiff ſhall, 
as our Authoꝛ ſaith, recober but damages) yet the Wiit of Fppeal ſaith fill, Felonice. 

Note, the life and members of every ſubject are under the ſafeguard and pzotection of the 
King ; foz, as Bracton (x) ſaith, Vita & membra ſunt in poteſtare Regis. Ind therewith agreeth (*)Bract lib. x.fol.s. ' 
a norable R ecoꝛd, Paſch. 19 E. 1.Coram Rege Rot. 36. Northt. Vita 8e membra ſunt in manu Regis, 2 E. r. coram Rege 
to the end that they may ſerve the King and their Country when occaffon ſhall be offered. „ 36.North. 
Nap, the A oꝛd of the Millein foꝛ the cauſe atoꝛeſaid cannot mayheme the Uillein,bat the Ring 
thail punilh him fox mayheming ol his Subject (fo; that hereby he hath diſadled him to do the 
King ſervice) by fine,ranſome,and impꝛiſonment until the fine and ranſome be paid. Do as 
there is a manifeſt diverſity between a ranſome and an amerciament. Foz ranſome is ever 
when the Law inflicteth a coꝛpoꝛal puniſhment by impziſonment, (and ſo is alſo a fine; ) but 
otherwiſe it is of an amerciament, as hath beenſaid. And (y) Incients have ſaid, that Ran- / M Iirt cap.g ſecdt- 185. 
ſome neſt ſorſque redemption de pain corporel per fine des deniers. This offence of mayheme ig ps eta. 
under all felonies deſerving death, and above all other inferiour offences ,fo'as it may be truly 
ſaid of it, that it is, Inter crimina majora minimum, & inter minora maximum. And in my Cir⸗ 
cuit in Anno 11 Jacobi Regis in the County of Leiceſter, one Wright, a young, ſtrong, i” luſty 

| ogue, 


Lib. II. 


(r) VideSet. 273. & 578. 


(a) 0 E. 3. 3 6. 1 4 H. 6. 18. 
35 H $12.1 E. 4. 1 5. 
(b)z E. 3. 23.8 H. 6. 3. 


(c)z36 H 6. judgment 58. 


(d) 18 E. 4.6, & 7. 


Bract ib. g. fol. 421. 
Britton cap. 49. ſol. 12 5. 
Mirror cap. 2. ſect. 1 8. 


Cap. 11. 


Rogue, to make himſelf impotent, t 
without putting himſelf to any labour, 


Of Villenage: 


Se 198,196, 


hereby to have the moze colour to beg oz to be relieved 
cauſed his companion to ſtrike off his left hand; and 


both of them were indited, fined and ranſomed therefoze, and that by the opinion of the reſt of 
the Juftices, foz the cauſe afozeſatd. 


Voi de, 


Sc. Here by (&c.) ix implied a maxim in Law, Quod inutilis labor & ſine 


fructu non eſt effectus Legis. And again, Non licet, quod diſpendio licet. Ind, Sapiens incipit 3 
five, And, Lex non præcipit inutilia. (2) Therefoze the Low fozbiddeth ſuch recoveries whole 
ends are vain, chargeable and unp2ofitable. 


C Emandant, pe- 
tens, is he which 


ig FIcfo2 in a teal 


Action, decauſe he demandeth 
Lands, ec. Ind plaintiſe, Que- 
rens, in actions perſonal and 
mixt, quia queritur de injuria, 
cc. Tenant, Tenens, in reall 
actions, and Defendant, De. 
fendens, in actions perſonal 
and mixt. 


q Defence. Ft cometh 
of the wozd defendo, ſo called 
of the manner of the pleading, 
viz, przdi& A. B. defendit vim 
& injuriam, dcc. 

Fo: example, in a perſonal 
action bꝛought by A.B.againſt 
C. D. the defence is, & præ- 
dictus C. D. defendit vim & in- 
jur iam quando, &cc. & damna, 8c 
quicquid quod ipſe deſendere 
uebet, &c. 


In this dekence there be 


Sect. 195. 


C T Tem ſi un Uil⸗ 
leine ſoit deman⸗ 
dant en action real, ou 
Plaintife en action p- 
ſonal,envers ſõ Sr, 
ſi le Sür voile plede 
en dilabilitie de ſon 
pſon, il ne poit faire 
pleine defence, mes il 
defendera fo2{qp tozt 
cc foꝛce, & demandera 
judgement ſil lerra 
reſpondue , & monſtre 
ſon matter mainte- 
nant com̃t il eſt ſon 
villein, c dbra judg⸗ 
ment ſil ſerra reſnon⸗ 


Lſo if a Villein be 

demandant in an 
action real, or plaintiff 
in an action perſonal, 
againſt his Lord, if the 
Lord will plead in diſ- 
ability of his perſon, 
he may notmake plain 
defence, but he ſhall 
defend but the wrong 
and rhe force, and de- 
mand the judgment if 
he ſhall be anſwered, 
and ſhew his matter 
by and by how he is 
Villein, and demand 
judgment if he ſhall be 
anſwered. 


thee parts to be conſſdered. - | 

Firſt, when he defendeth the wrong and the force, this hath a double effect, viz.to make himſelf 
party to the matter; and this is the reaſon that the defendant in this and the like actions can 
plead no plea at all befoze he makes himſelf party by this part of the defence, as it appeareth 
here by L. itrleton, that (a) if the Defendant will plead in diſability of the perſon of the Plain= 
tiff, he mult firſt make himſelf party by this firſ part of the defence. Neither can he. plead to 
the jurisdiction of the Court without this part of the defence. Decondly,(b) By the defence 
of the Damages he affirmeth that the Plaintiff is able to ſue, and (upon juſt caule) to recover 
Damagee. Thirdly, And by the laft part,viz. and all that which he ought to defend, when and 


where he ought, he affirmeth the jurisdiction of the Court. Et ſic de ſimilibus. Ind of ſuch neceſſi⸗ 


ty is it fox the Tenant 02 Defendant tomake a lawful defence,as (c) albeit he appeareth and 
pleads a ſufficient bar without making defence, yet judgment ſhall be given againft him. 

d) It Uillenage be pleaded by the Lozd in an action real, mixt oz perſonal,and it is found 
that he is no villein ; the bzinging a wzit of Erroz is no enfranchiſement becauſe thereby he 
is to defeat the foꝛmer judgment: and if in themeau time the Plaintiff oz Demandant bing 
an action againſt the Lozd, he need make no pzoteftation, ſo long as the Recoꝛd remains in 
fo:ce, foz at that time he is free, but the Lozd ſhall be reſtozed to all by a Writ of Erroz, 


Sed. 196. 


1 | JN eſt lou Vil- C 1 6 mañers Lſo tliere are ſix 
| leine ſuiſt a- de homes p ſont manner of men 
ction, Sc. Littleton here queue ſils ſuont ac- who if they ſue, judg- 
| tion, 


UM! 


JMI 


Lib. II. 


tion, judgement pait 
etre demaund ſils ſer- 
rent reſpondus, ac. Un 
eff, lou villeine ſuiſt a; 
cionenvers ſou Se⸗ 
ignio2, come en le cas 
wantdit. 


Of Villenage 


ment may be deman- 
ded if they ſhalt be an- 
ſwered, &c. One is, 
where a Villein ſueth 
an Action againſt his 
Lord, as in the caſe a- 
fore ſaid. 


Sect. 197. 


128 
rabearſeth fx kinds of diſabi⸗ 
lities of the yerſon, diſabling 13 H.4.Surery 12.4 
him to ſue any action real, Gardein hall diſable. 
perſonal, oz mixt. 
Js ſerront re- 


ſpondus. Ehig is the legal 
concluſion of rhe Plea, when 
the plea is in diſability of the 
perſon. And of the verb re- 
ſpondere came reſponſa lis, of= 


ten uſed in the ancient Juthoꝛs of the Law (f) Reſponſalis was he that was appointed by (9 Brack. lib. fol. 2 12. 


the Tenant oꝛ Defeadant, in caſe of extremity and neceſſity, to alledge the cauſe of the parties 


b. & lib. g. fo l. 349- 
Flera lib. s. cap. i 1. 


adſence, and to certiſle the Court upon what tri ai he will put himſelf, viz. the Combate, oz the Glanvil Iib. I 1. cap. i. 
Country. So as his power was moze. then the Eſſoigner, which caſteth an Eſſoign only to grit ton cap. 12 6. 
excuſe the abſence of rhe party, as an eſtranger which caſteth a pꝛotedion doth. Foz by the vide W. I. cap. 43. 


Common Law the Plaintiff oz Defendant, 


mandant oz Tenant, could not appear by It⸗ F. N. B. 25. C. Regiſt. . 


toꝛney without the Kings ſpecial Warrant by zit oz Letters Patents, but ought to follow 


his Suit in his own pꝛoper perſon, (by rsafon whereof there 


were but few Duits.) (g) Abu- (g)Mirr.cap. 5. Seck. 


fon eſt a reteiner Attoruy ſans breve de la Chancery. And therefoꝛe Bracton rruly ſaith, (h) At- (h) Bracton. ubi ſupra, 
tornatus hzc omnia facere poteſt, (that is, plead all manner of pleas.) Eft _ magna differen- 
a 


na inter A ttornatum & Reſponſalem. So as the Statutes that give the m 


ing of Attozneps 


have woꝛn out Reſponſales. Now what manner of men Þttozneys ought to be, oz rather what 
they ought not ts be, hear what Antiquity Hath ſaid: (i) Attorneys poient eſtre touts ceux aux (i) Mirror cap, 2. ſect. 2 f. 
queux ley voile ſuffer: fems ne poient eſte Attorneys, ne enfans, ne ſerfs, ne nul que eſt en garde, ou 
auterment faut de foy, ue nul criminous, ne nul efloigne, ne nul que neſt à le foy le Roy, ne nul que 


ne poet eſte Counter, xc. 


CE ii eſt, lou un 

home eſt ut- 
lage ſur action de Det 
ou Treipas , ou ſur 
auter act ou Indick⸗ 
ment; le Tenant ou 
defendant pott mon⸗ 
ftre tout le matter de 
recozd, d lutlagarie, 
# demaunde judge- 
ment il ſerT reſpon- 
due, pur ceo que il eſt 
b02s de la ley de ſuer 
aſcun action durant 
le temps que ii ſoit 
utlage. 


Sec. 197. 


53 He 2. is, where a 

man is outlaw - 
ed upon an Action of 
Debt or Treſpaſs, or 
upon any other act. on 
or Indictment; the Te- 
nant or the Defendant 
may ſhew all the mat- 
ter of Record, and the 
Outlawry, & demand 
judgment if he ſhall 
be anſwered, becauſe 
he 4s out of the Law 
to ſue an Action du- 
ring the time that he 
is outlawed. 


| (k)B racton lib. 5. fol.42r : 

T E 2. eft ( k ) / o pritton cap. 22. fol. 39. 
1 Home 2 ſt 1 Mirr. c. 3. de exceprions 
a provors, ca.. de fault 


Lag e, Sc. But theſe general puniſhable. 

wozds receive 8 diſtinction, 

viz. (1) If an Execute oz an (1)21 E. 4. 49. b. 2 1H. 8. 
AIdminifiraro2 ſueth any = b. 14 f.6. 15. 
>ion, Utlary in the Plain= 

tiff ſhall not diſable him, be⸗ 

cauſe the ſurt is in auter droit, 


that is, in che right ot the Te= 


ſtatoz, and not in his own 

right. Ind fo; the ſame rra⸗ 
ſon, (m) a Mayo: and Com- (m) 12 E.. fol. 12. 
monalty ſhall habe an acti⸗ 

on though the Muyoꝛ be out= 

lawed. (o) In a wꝛit of Er= (n) H.. 40. 

roʒ to reverſe an Uclary, Ut= 

lary in that ſint, oz at any 

grangers ſuit, ſhall not diſable 

the Plaintiff, becauſe if he in 

that action ſhould be ditabled, (023 H. 8.8 3.2 H. 7.7. 


a (p) Mirror cap. 3. acc. 
if he were outlawed at ſeberal 1 f.. 16.3 3 Hs. inks, 


mens ſuits, he ſhould never reve. le any of them. (o) In an Ittaint, Outlarp in the Plain⸗ 

tiff cannot be pleuded in difability of the perſon. 85 Outlarp in Cheſter oz - Hori = not 2 = E 

diſable the Plaintiff in any Court at Weſtminſter, &c. (q) Minor vero & qui infra #carem 12 38 E.3. 5. 

annorum foerit utlagari ron poteſt, nec extra legem poni, quia ante talem ætatem non eſt ſub lege a- (r) Britton fol 39. 

liqua, nec in decenna. (r) He that is ubjured the Realm map be diſabled, foz that he is extra () 20 E. z. Coron. 2 32. 

legem, and yet he is not pꝛoperly outlawed. 
Mouuſtrè tout le m.uter de record. were note two things: fir, by this ward 6 Elis Dier 22 l. F. N. B. 

(Monftre,) that (1) when any man pleads an Utlary in diſability of the perſon, that he muſt . Stanf Pl. Coron. 105. 


19 Aſſ.p.10.3 H. 65. b. 
37 H. 6. 23.5. H. 7. 


ſhe w 


Lib. II. Cap.11. Of Village. Sect. 198. 


ſthew fozth the Recoꝛd of the Outlamzy maintenant ſub pede ſigilli, (betauſe the plea is but di⸗ 

latozp) unleſs the Necoꝛd be in the ſame Court. But if he plead an Outla we in bar, if it be 

denied, he ſhall have a day to bring it in. ; 
(5328 Aſ.49.12E.3. Ut- Secondlp, (r) befoze the Defendant can diſable the Wlaintiff, the Outlawꝛy mult appear 
. Liv x 5 El. of Kecozd , and the Judgment after the Quiuto exactus given by the Coꝛoners in the County 
aaa he Court is not ſufficient , until the Writ of Exigent be returned and the Outlawzy appear of 
Recoꝛd: which is manifeſt by Littletons own words, ( viz.) Matter de Record, whereof ſee 
moze hereafter, Sect. 503, TH 27 | 
It is to be obſerved , that there be two kinds of appearances befoze the Quinto exactus, to 
avoid the outlawzy: viz. an Ippearance in deed, that is, to render himſelf, «c.and the other 
LEE is by an appearance in Law, (u) that is, by purchaſtng a Superſedeas out of the Court where 
—_— the Becozd is, which is an appearance of Recoꝛd: and therefoze though it de not delivered to 
33 H.6.1.13 H.4.24.Dicr the Sheriff befoze the Quinto exactus, pet it ſhall avoid the outlawzpzand ſo are the books that 
; Eliz.r92.5 Elz 223. ſpeak hereof to be intended. | 
4 H.4.le 1.caſe.8 H.q.f.7, ( It a man be outlawed at the ſuit ot one man, all men ſhall take advantage of this per⸗ 
37 H.6.17.33 E. 3. Err. ſonal difability. Ind ſo it is in cafe of Alien nee, ond of Excommengeient; but otherwiſe it 


tu) Trin. 44 El. in Com. 


_ py is incaſe of villenuge, fo2 that diſability is only given to the Loꝛd. 
(x)44 . 3.27. Bs > | Durant le 1 emps que leſt utlage. (x At the Defendant pleade an Outlaw 


in the Plaintiff, in diſability of his perſon, and the Plaintiff after that plea pleade o purchaſe 

a Charter of Pardon, becauſe the Charter hath reſtozed him to the Law, the Defend int ſhall 

anſwer. So note, the diſability abateth not the writ , bur diſinableth the Plain: ict untill he 
(y)s El.Dier 262 7 K obraineth a Charter of Pardon, and ſo it appeareth here by Littleton. 


b Srantet.corm. Judgment ſil ſerrareſpondue (y) Jt the ground oz cauſe of the Action be 
188.Lib.g.fol.zog.in Fozfeited by the outlawzy , then may the Outlawzy be pleaded in barr of the Action , as 
Foxleys Caſe. 28 E. 3. 92. in an Action of Debt, Detinue, ec. But in real actions, oz in perſonal, where damages 
29 Aſſ. p.47. 63. 30 H. 6. 5. he incertain, (as in Cteſpas of Battery, of Gods, of bzeaking his Ciofz, and the like) and 

— not foꝛteited by the Outlawzy, there outlawzy maſt be pleade bd in diſability of the per⸗ 


on. 
(z)Mir c. r. ſect. 3. & c.. (2) And it is to be obſerved, that in the Reign of King Alfred, and until and a god while 
& 4. ſæpe. cap. g. ſect. . after the Conqueſt, no man could have been outlawed but foz Felony, the puniſhment where⸗ 
of was death: but now the Law is changed, as it appeareth by that which hath bern ſaid, 
And hereby you ſhall underſtand old Books and Kecozds which ſap, that an outlawed man 
; had Caput lupinum, becauſe he might be pu3 to death by any man, as a Wolf that hateful beaſt 
(*)Flera lib.r.cap.27. might. (*) Utlagatus & watviata capita gerunt lupina, quæ ab omnibus impure poterunt am- 


3 hy $142 I, purarl : merito enim ſine Lege perire debent, qui ſecundum Legem vivere reeuſant. Ind another 
(eM ir. eap. l. ect. defaults ſaith, (a) Utlage pur felonie teigne leu pur loup, & eſt criable Woolſcſhered, pur ceo que loup 
puniſhable. eſt beaſt hay de tours gents ; & de ceo en avant liſt al aſcun de le occire ou foer del loup, dont cu- 


ſtome loloit eſte de porter les teſtes al chiefe lieu del Countie, ou de la Franchiſe, & ſoloit leu avoire 
dun marke del Countie pur cheſcun teſte de utlage & de loup. Ind this agreeth with the Law be= 
(b)Lamb: fol. 128. foze the Conqueſt. (b) Urlagatus lupinum gerit caput, quod Anglicè Wolfe ſhead dicitur, & hæc 
( = All. 2 eſt Lex communis & generalis de omnibus utlagatis. (c) But in the beginning of the reign of 
eit. Coron 143. Ring Ed. 3. it was reſolved by the Judges, foz avoiding of inhumanity, and of effuſton of 
Chꝛiſtian bid. That it ſhould not be lawful foz any man but the Sheriff oniy (having law⸗ 
ful warrant therefoze) to put to death any manoutlawed, though it were foz Felony,andif he 
did, he ſhould undergo ſuch puniſhments and pains of death as if he had billed any other man: 
d; a and ſo from thencefozth the Law continued until this day. (Nota, wolfe ſhead and Wulfer- 
- ee — i. ſord is all one.) (*) Ind after in Bractons time, and ſomewhat befoze, P:oceſs of Outlaw⸗ 
£ ng a THEE ry was oꝛdained to lie in all Xctions that were Quare vi & armis, which Bracton calleth Delicta, 
— 1 foz there the Ring ſhall have a Fine. But ſince, by divers Statutes, Pzoceſs of Outlaw⸗ 
rp doth lie in Account, Debt, Detinue, Annuitie, Covenant, Action ſur le Statute de 5 Rich, 2. 
Action ſur le Caſe, and in divers other Common oz Civil Jdions. But now let us hear 

what Littleton will ſay unto us. 


(a) Bract. l. 5. fo. 415427 ( 
Mir. c. x. ſect. 3. c. 5. ſect. i Sec 1 9 8 . 
& c.. except. aprovers. 

Flet. l. 5. c. 47. Brit. fol. 29. 


3 E. 3. Bre. 677. 25. E. 3. aſl Lien, (a) Alieni- C. 1 3. eff, uu A⸗ Tie thid is, an A- 


1 Natis ultra mare. gena, is derived 1 , jen which is born 
E. z. Coſinage 5. krom the Latin? lien que eſt nee | 


42 E.3.2.9 E 4.7. wozd Alicnus, and accozding hozs de la ligeance- out of m_— 
n 


JMI 


Lib Il. 


noſtre Seignioz le 
Roy ; ſi tiel alien voile 
ſuer un Action reall 
ou perſonall, le Te⸗ 
nant ou Dekendant 
poſt dire, que il fuit 
nie en tiel pais que 
eſt ho2s de la ligeance 
le Roy, c demaund 
judgement ſi il lerra 


Of Villenage. 


our Sovereign Lord 
the King; if ſuch alien 
will ſue an action real 
or perſonal, the tenant 
or defendant may ſay, 
that he was born in 
ſuch a Country which 
is out of the Kings Al- 
legeance, and ask 
Judgment if he ſhall 
be anſwered, 


Sect. 198. 


to the Etymology of the woꝛd 


129 


11H.4.26. 14H. 4. 19, 20. 


it igniſieth one bozn in a 3H. 6.55.22 H. 6. 38. 


ſtrange Country , under the 
obedience of a ſtrange Pzince 
oz Countrey, (and therefoze 
Bratton ſaith , that this ex⸗ 
ception, Propter de fectum Na- 
tionis, ſhould rather be, Prop- 
ter deſe ctum ſubjectionis)oꝛ, as 
Li:tleton ſaith, (which is the 
ſureſt) out of the liegeance of 
the King. Note here Little- 
ton ſaith not Hors del realme, 
butHors de ligeance, foꝛ he may 


be bozn out of the Realm ot 


Stanf. Pl. Cor. 197.4. 


Lib. 7. fol. 1. Calvins caſe. 
Pl. Com. 2 68. per Sanders 
vide Sect. 1.439.340, 
441, 


+. 
reſpondue England, yet within the liege= 
ance, Ind he that is bozn within the Kings liegeance is called ſometime a Denizen, quaſi 
deius nee, bozn within, and thereupon in Latin called Indigena, the Kings Liegemen, foz 
Ligeus is ever taken foz a natural bozn Subject, But many times in Ads of Parliament 
Penizen is taken foꝛ an Blien bozn, that is infranchiled oz denizated by Letters Patents, - 
whereby the King doth grant unto him, (b) Quod ille in omnibus tractetur, re putetur, habeatur, (Þ)9E-4.f.8.Pl.Com. 130 
teneatur, & gubernetur; tanquam ligeus noſter, infra dium Regnum noſtram Angliz oriundus, & 1 
non aliter, nec alio modo. But the King may make a particular Denization: (c) As he may 928 — 
grant to au Alien, Quod in quibuſdam Curiis ſuis Angliæ audiatur ut Anglus, & quod non repel- : 
Jacur per illam exce ptionem, quod ſit alienigena & natus in partibus tranſmarinis, to enable him to 
ſue only, The ſeveral ſenſes of which woꝛd mult be gathered cx antecedentibus, adjunctis, 
& conſequentibus; and they that take him in that ſenſe derive the wozd from Donaiſon (i) Do- 
ratio, becauſe his freedom is given unto him by the King. 

There is another kind, and that is an Alien naturalized,and thatmult be by It of Par⸗ 
liament. Ind this Alien naturalized to all jntents and purpoſes is an a natural bozn Sub⸗ 
ject,and differeth much from Denization dy Letters Patents: foz if he had iſſue in England 
bekoze his Denization, that iſſue is not inheritable to his father ; but if his father be natu⸗ 
ralized by Parliament, ſuch iſſue ſhall inherit. So ik an iſſue of an Engliſhman be bozn 
beyond Sea, if the iſſue be naturalized by Id of Parliament, he ſhall inherit his fathers 
lands; but if he be made Denizen by Letters Patents, he ſhall not. Ind many other diffe⸗ 
rences v be between them. 

| ge ance, a Ligando, being the higheft and greateſt obligation of duty and obe= vide Calei 
dience Fe, be. Liegeance is the true and faithful obedience of a Liegeman oz Subjet — * 
to his Liege L oꝛd o Sovereign, Ligeantia eſt vinculum fidei: ligeantla eſt legis eſſentia. 


1. Origioaria, five naturalis; five nata: (d) and this is alwaies (d)r zE1 Dier. fol. a 0. b: 
abſolute and incident inſeparable. Nemo patriam in qua na- Doſtor Sto ies caſe, 
tus eſt exuere, nec ligeantiæ debitum ejurare poſſit. 


berpetua, 2. Data, aut per denizationem, aut per naturaſizationem, (ut ſu- 
pra dictum eſt.) Iſta ligeantia per denizationem poteſt eiſe 
ſub conditione. | 
LigeantiaDo- | Localis, quia quilibet aſienigena qui in hoc Regno ſub protectio- 
mino Regi de- 4 ne Regis degit Domino Regi ligeantiam debet. And if he be 
bita eſt duplex indicted of high Creaſon, the Indidment ſhall ſay, (e) Con- (e): & A. & M. Di. 144. 


tra Ligeantiz ſuæ debitum ; & ideo dicitur temporanea & I. 7. f. s, &c. Calvins caſe; 

rg. ; — quia non durat niſi quouſque infra Regnum mora- 

— Limitata, ag when one is made a Denizen fo: life, oz in Tail, 

(f) But one cannot be naturalized either with limitation e caſe, 

foz like, oꝛ in tail, oz upon condition: fo that ig againſt ubi iupra. 

the abſoluteneſs, purity, and indebility of natural Illege⸗ 
ance, 


® 13E.3.br.264. 20E.3, 
5 Annuity 24.17 E. 3.21. 
: ; : INS 40E.3.10.27Afſ.48. 
* Yn Abbot, Pꝛioz, 0z Paziozeſs Alien, ſhall have Actions real, perſonal, oz mixt, fo: any :48.4.37. 22. 4.44. 
thing concerning the poſſeſſions oꝛ gods of his Monaſtery here in England, though he be 21.7.7. 


an Alien bozn out of the Kings Liegeance, becauſe he bzingeth it not in his own right, Stnf-Prer. 54.Leftar.de 
* , KK 8 5 but Carlile 35 E. 1. 
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(h) Bract. 44 6, 447.430. 
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bur in the right of his Monaſtery, and not in his natural, but in his politick capacity. 


¶ Real ou perſonal. (h) In this caſe the Law doth diſtinguiſh between an Alien 
8E.3.51.5E.2.Aicls. that is a Subjec to one that is an enemy to the King, and one that is ſubject to one that is 
23E,3.Bre.$77.22E.3- in league with the Ring: and true it is, that an alien enemy ſhall maintain neither real noz 
14 Z gperſenal Action, Donec terræ fuer communes, that is, until both Nations be in peace; but an 
2 yagech : mo Alien that is in league (hall maintain perſonal actions; foz an Alien may trade and traffick, 
toCa vac. buy and ſell, and therefoze of neceſſity he muſt be of ability to have perfonal actions, but he 
13. 4.9, 10. 32H. 6. 23. cannot maintain either real oꝛ mixt actions. An Alien that is condemned in an infozmation 
38H.8.Br.Denizen 10. hall have a wꝛit of Erroꝛ to relieve himſelf: Et fic de ſimiltbus. ? 

E.6. Nonhab. Br. i3. & * Af an Alien be made a Pꝛioꝛ 02 Abbot, the plea of Alien nee ſhall not diſable him to bꝛing 
9 „ any real oz mixt action concerning his houſe, becau e he is in auter droit, as befo:e is ſaid, 
Livre debnches in eject. q Hor 's del li geance noſt re de. gutor le Roy. Here Littleten doth not ſay, out 
7. 6H. 8. Dier 2.6 H. 7. 15· of the Realm, oz beyond the Sea, (as he doth Sect. 339, 440, 441.67.) but out of the Aige⸗ 
29.3. Br. Denizen 15. ance; foz Cas hath been ſaid befoze) a man may be bozn out of the Realm, viz. ot England, ag 
Vide Stanf.PL.Cot.197-4- in Ireland, Jerſey and Gernſey, cc. and yet ſœing he is not bozn out of the ligeance of the King, 


as Littleton here ſpeaketh, he is no Alien. But hereof there is ſo much and ſo plentifully 
ſpoken in our Books,and eſpecially in the caſe of Calvin ubi ſupra, as this ſhall ſuffice, 


¶ Et demaund judgement fil ſerra reſpondue. ꝙo as the Tenant oz Defen⸗ 


(i)Livre de Entries A- 
lien 1. 


DRænunire. gone 
hold an opinion that 

the Wait is called a 
Przmunire,becauſe it doth foz= 
tifie Juriſdictionem jurium re- 
giorum Ccronz ſux, of the 
Kingly Laws of the Trown, 
againſt fozreign juris diction, 
and againſt the uſurners up⸗ 
on them, as by divers Acts of 
Parliament appears. But 
in truth it is fo called of a 
woꝛd in thebozit, foꝛ the woꝛds 
of the wzit be, Præmunire facias 
præfatum A. B. cc. quod tunc fir 
coram nobis, &c. where Præ- 
munire is uſed foz præmonere, 
and ſo do divers Interpꝛeters 
of the Cibu and Canon law 
uſe it; foz they are præmuniti 
that are przmoniti, ry the 
Statu tes befoze quoted in the 
Rege, Perrot againſt D. macgent kau ſhall perceive 
2 — what ſtatutes were made be⸗ 
Book of Entries,fol.429, foze Littleton waote,and what 
& 430.& ibid. Mich. Have been oꝛdained (Ince , to 


For Statutes, 

Vide 35E.1.ftat.de Car- 

lile.z 5E.3.ca.22.25E.3. 

ſtar.:de Proviſors.27E.3- 

ca. 1.38 E. 4. ca. 2. 2 K. a. 

c. 1 2. 3. 2. c. 3. 1 2 R. 2. c. 5. 
16K. c. 2H. 4. c. 3, & 4. 

6 H. 4. c. 1. 24H. 83. c. 1 2. 

25H. 8. cap. 19, 20.2 6H. 8. 
c. I C, 1Eliz. c. 1, 5 Eliz. c. 1. 

13 Eliz. c. 1, 2.8.27 Eliz. c 
2.39Eliz.c 18. 

For Precedents: 

Vidg Mich. 2 ꝙE. 3. coram 
Rege in Theſaur. Paſch. 
44E. 3. ib. Melborns caſe. 
Mich. 33 H. 6. ibid. the 
caſe of Rich. Beauchamp 
an d others. 

Hill. z 5 H. s. coram Reg. 
the caſe of Nich. Biſhop 
of Norwich. 
Ttin.z6H.8.Rot.9. 
coram Rege,the caſe 0 
the Biſhop of Bangor. 
Mich. z & 27 El. coram 


9. 7. fol. 23. make offences in danger of a 
Przmunire. 3 
Book-Cafes. q Hors del protecti- 


2!E.3.48.b. 18H.6.6. 


07 le Roy. Che judgment 
in a Premunire is, that the 
Dekendant fhall be from 


SE. 4. 2. 35 E. 3.7. 24M. f. 
tit. Præmunire 16. 1 0H. 4. 
1 2.27 E. 3. 4. 6H. 7. 14. 
4E. 3-36. 


Sed. 199. 


C | E4eff, ũ home 

q p judgement 
done envers lup ſur 
un bzieſe de Premu- 
nire facias, &c, eff 
ho2s de pꝛotection le 
Koy, ſi il ſuit aſcun 
action”, - c le Tenant 
ou le del. int̃a tout le 
Keco2d envers lup, il 
poit demaund judge⸗ 
ment fil ſerra reſpon- 
due; car la ley le Roy 
ſt les bes le Roy ſont 
les choſes per queur 
home eff pꝛatett q aid. 
| iſſint, durant le teps 
que home en tiel cas 
eſt hozs de la pꝛote⸗ 


(tion le Rop, il eſt os 


De eſtre afde ou protect 


per la ley le Bop, ou 


dant ſhall neither plead Alien nee to the Wꝛit oz to the Action. but indiſability of- the perſon, 
as in caſe of Uillenage and Outlawzy befoze. (i) And Littleton is to be intended of an Alien 
in league; foz if he be an alienenemy, the Defendant may conclude to the Action. 


He 4. is, a man 
who by judg- 
met given againſt him 
upon aWrit of Prem. 
fac, ©c, is out of the 
Kings protectionzif he 
ſue any action, and the 
Tenant or Defendant 
ſhew all the Record a- 
gainſt him, he may ask 
judgment if he ſhall be 
anſwered; for the Law 
and the Kings Writs 
be the things by which 
a man is protected & 
holpen, and ſo during 
the time that a man in 
ſuch caſe is out of the 


Kings protection, he is 


out of help and pro- 
tection by the Kings 
Law, or by the Kings 
Write. 


thencefozth out of the Kings protection,and his Lands s Tenements,Godgs and Chattels, 


forfeited 


UMI 
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foꝛfeited to the Ring, and that his body ſhall remain in pziſon at the Kings pleaſure, 0 os. if. 5. tit. Præmunire, f. f. 


Dious was this offence of Præmunite, that a man that was attainted of the ſame might habe 17H. 7. Juſtice Spilmans 
ben lain by any man without danger of Lam, becauſe(k)it was pzovided by Law that a man = Os _ caſe, 
might do to him as tothe Kings enemy , and any wan may lawfully kill an enemy. Bux 57 lb r 
Nucgn Elizabeth and her Parliament, * liking not che extream and inhumane rigour of the Brook tit. promucire 21 
Aau in that point, did pꝛobide that it ſhould not be lawful fo any perſon to lay any perſon in Temps E.s. Bihop Bar- 
any manner attainted in 03 upon any Præmunire, æc. Tenant in Tail is attainted in a Prz- loes caſe. 
munite, he ſhall fozfeit the land but during his life : fez albeit the Dtatute of 16 R.2.c.5. en- (*)248.3.Brook Coron. 
acteth, that in that caſe their lands and tenements, gods and chattels, ſhall be fozfeit to the 2 
King, that muſt be underſtod of ſuch an eſtate as he way lawfully t̃oꝛfeit, and that is during 5 Elia. cap. x. 
his own life, And theſe general wozds do not take away the fozce of the ſtatute De donis con- Hill. 12 El. Trudgias eaſe 
dicionalibus : but he ſhall fozfeic all his Ia imple lands, ffateg fo2 life, gods and chattels. e per les Juſtices 
And ſo was it reſolved in Won cale, hae oe © Simon Bever- 
» . ys caſe. 

q Car la Ley le Roy & les briefes le Roy, &c. There de this things as 
here it appeareth, whereby every ſubject is pzotected, vz. Rex, Lex, & Reſcripra Regis, the King, 
the Law, andthe Rings Wzits, The Law is the Rule, but it is mute: the King judgeth by 
his; Judges, and they are the ſpeaking L aw, Lex loquens: the pꝛoceſa and the execution, which 
ig the life of the Law,conſifieth in the Kings Wiits. as he that is out of the pꝛotec ion 
of the Bing cannot be aided oz pzotected by the Kings au, oz the Kings wit, Rex tuetur le- 
gem, & lex tuetur jus. (1) Beides men attaintedin a unire, every perſon that is attain» (4.4.3. 1E. 4. 1. b. 
ted of high treaſon, petit treaſon, oz felony, is diſabled to bzing any action, foz he is f Extra 30.3 4.8 Eliz. Dier 245; 
legem poſitus, and is accounted in Law Civiliter mortuus. + Mich.9E.3.coram Re- 


2 


It is to be underſtod, that there is a general pzotection of the King,whereof Littleton here — 
ſpe aketh, and this extends generally to all the Kings loyal Hubjecks, Wenizens and Aliens, gion particular. 
wit hin the Realm, whoſe offences have not made them uncapable of it, as befoꝛe it appeareth. Of the General. vid. l.. 
And there is a particular p:otrection by Wzit, which is one of the Rings Writs that Littleton Calvins caſe, per totumt. 
hete ſpeaketh of. This particular pzotection is of two ſozts, one, to give a man immunity 
oꝛ freedom from actions oz ſuits ; the ſecond, foz the ſafety of hisſperſon, ſervants and gods, 
lands and tenements, whereof her is lawfully poſſeſſed, from violence, unlawful moleſtation 
02 wong. The firft is of right, and bylaw; the ſecond are all of grace, (ſaving one) fo: the 
general pꝛotection implirth as much. Of the firft ſome are Cum clauſula (volumus), ſo called, 
becauſe the wꝛit hath this wozd (volumus, ) in it. viz. Volumus quod interim fir quietus de om- 
nibus placitis & querelis, c. And the other a pꝛotettion Cum clauſula (nolumus,) ſo called foz 
the like reaſon. O pꝛotections Cum clauſula (volumus) foz Raying of pleag and ſuits , there 
be four kinds, viz. Quia profecturus, (ſo called, by reaſon they are part of the woꝛds of the 
Wzir.) 2.Quia morarurus, (ſo named fo; diſtincion foz the like cauſe.) 3. Quia indebitatus nobis 
exiſtit, of the matter. 4.When any ſent into the Kings ſervice in war is impziſoned beyond 
Sea. Che fozmer are fo: ſtaying of actions and ſuits in general. The third is fo: ſtaying 
of ſuits of the Subject foz debts and duties due by the Kings debtoz to thens. Ok the fourth, 
you ſhall read hereafter in, this place. Foz the fozmer two theſe nine things are to be ob⸗ 
ſerved Firſt,foz what cauſe they are to be granted. 2.F0z what perſons they are allowable.3.X 
the fold time is to be conſidered, viz. the time of the gurchaſe of them, the time of the con⸗ 
tinuance of them, and the time when they ſhall be caſt. 4. In what place the ſervice is to 
be perfozmed, 5. In what actions theſe pzotections are allowable, 6. Ander what ſeal and 
to whom they are directed. 7. Who is to allow oz diſallow of them. 8. By whom they are 
to be caft, and in what manner. 9. How upon juſt cauſe they may be repraled oz diſallowed. 

JF muſt but point at theſe matters, to make the ftudzous Reader capable of them, and refer 
him to the Bcoks and other Luthozities at large, being excetient points of learning. 

As to the firft, it is of two natures ; the one concerns ſervices of war, as the Kings Soul= 
dier ac. the other wisdow and counſel, ag the Kings Iwbaſſads; oz Peſſenger, Pro negotiis reg- 
ni. Both thele being foz the publick god of the Kealw,pzivate mens actions and ſuits muſt be 
ſulpended foz a convenient time; foz Jura publica anteferenda privatis; and again, Juta publica (03H 6.39.3 H 6. tit. 
ex;privatis promiſcue decidi non debent. (a) Ind the cauſe of granting of the pꝛotecion mult _ eu 
be expzeſſed in the pzotrction,to the end it may appear to the Court that it is granted pro ne- M ee 
gotiis regni & pro bono publico, (b) q, as ſome others ſap, pur le common profit del realm. And pleta lib. 6. c. 5, l, &c. 
Britton ſaith, Noſtre ſervice, ſicome eſtre en noſtre force, & le defence de nous & de noſtre people, Bratton. 

&c. * A man in execution in ſalva cuſtodia ſhall nat be delivered by a protection. Mar Dier 162. 

(e) Co the ſecond, Theſe Pꝛotections are not allowable only foz men of full age, but foz men (601 9H. 6. 51. 30.3. 2 7. 
within age, and foz women, as neceſſary attendants upon the Camp, and that in this caſes, F. N. B. — — 
Quia lotrix ſeu nutrix, ſeu obſtetrix. | teil — 2882 
(d) Coꝛpoꝛations aggregate of many are not capable of theſe two pꝛoteckions, either Pro- (4) 0k. 3. 121 500 
fecturæ o Moraturæ, becauſe the Coꝛpoꝛation 5 = is inviũlble, and refteth only in 21.3. 7 

2 con= 
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. , | ſerve alſo fo2 the wife 
.6.3.43E.3.23: Conflderation of Law. (e) Pzotection foz the hus band ſhal | . 
778274 Jororeition x (f ) Bibeir the Aonchee, Tenant by reſceit, Pꝛeier in aid, oꝛ Sarniſhee, be no parties to the 
7058 wꝛit, vet befoze they appear a Pꝛotection may be caſt foꝛ them; becauſe when the Demandant 
(t )45E 3-prote#-37- grants the Uoucher 02 teceit, in judgment of Law they are made ptivy: but if the Demandanz 


H. tee ucher oz receit, then until it be adjudged fo: them, e ſo they pꝛivp in Law, 
mea es., 2 berteren connor be caſt fox ther. Ind fo ikis of the Garniſher, « Protection may brad 
. 3 r n foz him at the day of the return of the Scire fac. (g) No Pꝛotection can be caſt foz the De⸗ 
— — 03 Plaintiff, becauſe the Cenant oz Defendant cannot ſue a — 06 ies 
14 E. 3. proteck. 60. attachment; but the Plaintiff only that ſued out the ſummons oꝛ attachment, ac. m g allo 


5 it i co2 i laintitl, ac as the 
(80 24. 3. 26.47 E. 3.5. ummons oz re- attachment. And ſo it is of an Acco: in nature ofa P ‚ | 
$H5.5-38E-3.1.F.N-, Gornilhw after — and an avowant and the like. ch) In Officer of the Rings receit, 
abe eg. „es. o anpother Officer in am Court of Recozd, whoſe attendance is neceſſary foz the Kings 
: 20 5 * i 1 "24. - (ervice; 02 adminiſtration of Juſt ice, being ſued, cannot have a Pſotecteon caſt foz him. 


f ; otection doth lie) a Pꝛote⸗ 
25. 3.43.24, 3, 26. ( In every action oz plea, real oz mixt, againſt two, (where Pꝛote 
1 fe proto ion 71. wy — foz the one doth put the plea without day fo2 all. So it is in debt, detinue, and ac⸗ 
14. 3. ibid. 65,66. count. ut in treſpaſs, oꝛ any action in nature of treſpaſs, which is in Law ſeveral, where 
20k. z. ibid. 54. every one may anſwer without the other, there a Pꝛotect ion caſt foꝛ the one {hall ſerve foz him 


ks 2 30.81. onip, unleſs they jopn in pleading : 02 if they plead ſeveral pleas, and one Venire facias is az 
1)19E.3. 830,81 


; dap foz all; and 
; ib. ſt all, there a Pꝛotectiongaſt foz one ſhall put the plea without day 5 
35 — therefore — — 2 Plaintiff uſed to ſue out ſeveral Venire fac in thoſe caſes foꝛ fear 

C 9 — x 5 H. 5. — K. , 
__ . TC of 9 time. Firſt, a Pꝛotection profecturæ regularly muſt net be purchaſcd 
43E.3.ib.31.2H.6.22- hangin g the plea : but this faileth when he geeth in the Kings ſervice in a Uopyage royal ; 
21H.6.41-38E-3-12-79" and that is twofold , either touching War, and that is only when the King himſelf oz hig 
andes Lieutenant, that is Prorex, goeth ; oz when any goeth in the Kings Ambalfage. pro negotio 
4H. 44.2 = 7 regab-03fe; the marriage of the Kings daughter, 0: the like; this alſs is called a Uoyage royal. 
N a 6 But a Pꝛotection Moraturz map be — — — 28 n 
(k)3H.6.prot.2, 39H. s. (0) egutarip a Pzotection cannot be caft, but when the party —— 29d 

44 E. 3. 12. 13 K. 2. c. 16 ult, it ſhould ſave his default : therefoze when execution is to be grante 
8 rn 1H.4-7-7E-4- when ——_ tection can be caſt, becauſe the Defendant Hath no day in 
: zin 6.1. 17H. 6. pr. 5 6 againft body,lands o: aye ** Niſi prius foz one, if befoze the day in bank it be repeal- 
7 4 2E z. amerc. Court. If a Pzotection be caſt a oy : g ; 5 
I 3 ed by 2 vet becauſe it was once well caſt, it ſhall ſave his default: but if the un 
eale.12.2.cap.16- teaion be diſallowed, either foꝛ variance oz that it lay not in the action, oz the like, there it tha 
LAH. 5. 2 2. 17. 3.76. turn to a default. ; 
336.3 cit.protedt. 12 (m) It a man hath a Pzotection, and notwithſtanding plead a plea, yet — a * of 
246.3.1b.124 27%2.7% continuance after that a Pzotection may be caſt; ſo at a day after an Exigent : Re 
»98.y.peor.thy TRADE: pearance he cannot caſt a Pꝛotection in that Term until a new continuance be taken. 1 
13 _ FL 5 - (u) Thirdly, No Pzotection either age _ _ 2 a 3 - . 
13 E. 3. ibid. 7 2- SE. 3.21. : it i Oligne de 0 

22. 11H. 6. e teſte oʒ date of it. Ind ſoit is of an 8 

g a 1 — 11 die 2 have allowance pro uno — — 
27H. 6. 4.2 5 l. 5. 1.3 5H. 6. ment oz regarniſhment map be ſued 8 Januar. the next pear, & yet that is tl ap o 5 
5 ; .44E.3.2.16.43E 3.8. Ind where Britton, treating of an Eſſoign beyond the Grzcian Sea in a — Tas 
7H.4.5.14H-4-33- ſaith thus, (o)Aſcun gent nequident ſe purchaſent nous letters de protection patents ura — 
27. 3.78. g. 3. prot. an, ou A 2. ou a 3. ans, & jalameyns font attorneys generals auſi per nous letters ee — 
A 20 ch 2 font bien & ſagement, car nul Ser ſe ber ne _—— de —— doit prender enemy 

34. 3. protect 123. ſauns noſtre conge, car iſſint poet le realme remainer diſgarny de 3 . 
—— 6 ropon tobe —— Firlt.that this — — Arz dne, 
Fleta lib. 6. cap. 5. Temps of moe ſhall be ſaid hereafter. Secondlp, that it was foz atety of the g1 
E.r.Grand cape 26. and — yok ſhould make general Ittozneps,ſo ag no actions oz —— "_ = — — 
1 eee Thirdly, (by the war) that great men could not paſs out of the Realm wit —— 
(ent 3.25. be licence. (p) A Pzotection granted to one, c. until he be returned fro 5 

; foz the incertainty of the time. ** 

(q)Lib.7.fol.3.Calv.caſe. (q) To the fourth, The Pzotection as well Meraturz ag Profecturæ muſt be * — 
7E.4.29.F-N-B.38-cg-i- place out of the Realm of England, and that muſt be to ſome certain plate, as ſupe like But it 
7H.4.14.19H.6.35. dia Caliciz,&c. and not to Carliſle o: Wales, which are within the CO to _ N ** 
. map be to Ireland oz Scotland, becauſe they are diftinct Kingdoms, oz to Calice, Aq Tos 
anne like: but a Pzotection, Quia moratur ſuper altum mare, will not ſerve, not only becau 
—_— 4 — ſome think) — mare non moratur;but foz the incertaimty of the place, and foz that a great part 
1258.41. en: England. 
judic. 14.3 6H. b. tit. pro- gf the Sea is within the Realm of eee 
Layman oy P36 (t) To the fifth, In ſome I ctions Pꝛotections ſhall not be allowed by the Common Law, 


. 7 as 
Regiſt.orig.38.ſzpe. and in ſome actions they are oufed by Id of Parliament. Actions at the Common Law, 
Brac. lib. g. 139, 40ũ- | 8 . 
— 181. Fleta lib. 6. c. 7, S, &c. 14 E. a. protect. 109.34 E. 3. ibid. 122.19. 3. ib. 7 3. 33 E. 3. ib. 99.2 1E. 3.13. ati 
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all actions that touch the Crown. a 
. » as appeals of Felonp, and appeal 
F allowed; in like manne een nee) DO (44 8H.6-proto@.rog; 
2 2 8 but in late Pts of Parliament Pzctet- 
ce the King, telle oulted. A Pꝛotection may be caſt againſt the Quan, the 
n a Wꝛit of Dower unde nihi! habet don! 
i * abet no pꝛotection is allowanb! 
— 2 —.— Otherwiſe it is in a Wer of — —— —  Demandane 39H.6.39.43F.3.6.%34, 
the laps Reith ot Darrein preſentment, a pzotection lieth not, fo; the — dE NRENKs. 
to reſto; 8 — a Pꝛotection in Iſſiſe o: Novel diſſciſin, becaule it is — — wa — — — 
(v) In a Quare —— NS —— he — w:ongfully & without — ncaigs _ 39,140 1 
arch b ee. ig not allowable, b ; | , 
deny nas 3 and the like in a Tertilicate upon —— . — upon the (u) r 3E. z. tit Protect. 32: 
a allowable (ag hath den fald) in any agton £m. tee. 
of the Pzotection,unleſs it be ; oe Gone: Ee 
votcched, andat the Plures venire fac. a 4 'on wan can ende, Bopal. (w) Bn Jnfant « 
» a Prote An Infant is 
—_— —1 2ge maſt be adjudged by 2 — the Infant, and diſallowed, r mY 
8 — a — Wioorertion hall be allowed in an attaint, (but at the Com- ( | 
— _— againſt a Gaoler foꝛ an — —_ mw — plea — dap foꝛ all) no; in — . 
ervice, noꝛ in pleas of auen at bought upon the voyage oz 18.-2.cap.s, * © 
fare — Treſpaſs, oz other contract made oz perpetrated after — — of the «a 
5) In a wait of Erroꝛ bꝛought by an Inf | | 
2 1 g ant upon a "EF f 
facias ageinſt the Conuſæ, foz whom a Pꝛotection — levied, the Plaintiff ſued a Scire (y)21E.z.24.3:E. f. 
of the Plaintiff, and by inſpect? ü 1 3 and the Court examined th rotect : 
allowed the Pzotection ; tand ran adjudged him within age and recorded the ſame, and that 35H 6.45 6 ent f* 
e and this can be no miſchief to the Plaintiff: where _ then 17 3 2 0. 
judged OD — i aintiſf dieth afterwards befoze the fine be reverſed, yet — it follow , * 
( And ſo it way — — caſe reverſe the tine foz the nonage of —— 
eee e — — — in a Wit of Erro bzought by him, by the — (a Paſch. 2 Ja. Regis, 
* ag inſpected, | z Otherwiſe it is if the Plaintiff dieth befoze n the Kings Bench. 
Note, in judicial Wzits, which are i b 
. | 5 are in nature of actions, where t 
3 henry — Pꝛotection doth lie. as in wꝛits of Scire — _ me vath day to ap⸗ ON 3E-3prore@e.72. : 
of Scire facias #c. Itvetr by the Statute of W. 2. Eſſoigns and other delays b . e 
But dead ret 8 Pꝛotection doth lie in the ſame. So it is in id; — e. 
ſ: tf in Vets of Execution, as Habere facias lei ſinam, Elegit Exe, ha Juris clarRarand the like, 3-5 175.5 — 3 
a jeri fant . 7 © ; Kon OTOL I Se Yo 
— — i facias, and the like, there no Protection can be cal fo; — ad proce@.64.W.2.cap.45, 
be allowed by che Tourt-whicy cam dope or pen only ad plcca&equerela,ndmul 
Die e but upon A dap of appearance. 
3 —— bꝛought agninſt him that — caſt a pꝛotection 
9 of the Plaintiff,that pzorection ig allomable In an action Upon an (c)2oE.z-procedt.v; 
dy To the 0; > 1 pꝛotection doth lie, Se ſic de ſimilibus. * 
aer ph 5 zit of pꝛotecti 
© To —— generali s. pe gllowed, unletz it be under the great Deal, ( 953 fl. s. a. artic. uper 
o the venth The Courts of ; p : Cart. 6. 46 E. 3. petitio 
allo wok the ſame, be cher — of — * pꝛotection is caſt are to allow 02 diſ⸗ Lib. 2. fo. 1 3 fe 
_ Officer 02 Minitter. 2 02 or Kieco?d, and not the Sheriff, 02 any o⸗ oem Trollops 
To the eighth, The pꝛotecti ; — 
on may be caſt either by any it H. 6. 
an | y fkranger, „ 38H.6.23. 
_— — eme covert. a Monk,oz any other, may caſt a protection — ty ks en Beten, Gig erde 
fen dant cat i difference there is when a ſtranger catte th it, and when the Ten: — RSRGrs 
wherefo:e be — K * 1 — e 0z Tenant caſting it, he — (803 2H. 6.23 
e Pꝛotection; — 
05 27 — — — 2 Defendant is here by — 2 — Yow ang 
; mth, a Pꝛotection may be avoid f 
caftin Sang ided the manner of ways : 
lowing of it mant if be allowed. Secondly, by repeal thereof after it ve allowed - be gfe HE212-47B 3.6 
02 fo: material varianc þ as foz that ir lieth not in that action, oz that he hath no dap tocatt it, 
great Heal, oz the — 3388 Pꝛotection and the Becoꝛd, 02 that it is not under the 
the Country without * (i) hirdly, after cf 8 allowed by Innoteſcimus: as if any tarry in (i R. z. c. 16. 11H 
after that he had an 95 ing to the ſervice foꝛ which he was retained, over a convenient time 75-522. 6 
the L Protection, ot repair from the ſame ſervice, upon ; 30H.6.3.19H.6.3c. 
02d Thanceltoz, he ſhall r ** -Upon intoꝛmation thereof co 3-19H.6.35.218. 
tection ſhall not be avoided —— 13 that caſe by an Innoteſcimus, But a P40 - —— 
the ; f e party in that 3 2.38. 3.4, 5. 
he Pꝛotection mult be avoided by matter of high nature, dat cale, becauſe che Record of — 21 
119. 


(k) Ther? 


* 
— — 
— . 


— — ⏑⁰ . 
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(k) 448.3 412.47. 3. 6. (K) Chere is aclauſe in the Pzotection to this effect, Præſentibus minime valituris, fi contin- 


34. 3. protect. 119. gat ipſum, c. a cuſtodia caſtri prædicti recedere. Ot, ſi contingat iter illud non acci pere, vel in- 
28H. 6. 3. 34H. 6 22. fra illum tetminum à partibus tranſmarinis redire. Whetrupon the re be two conciuſtons to be ob⸗ 
30H. 6. 3. 32 H. . 4. ſerved. 


Firſt, That though the Pzotection de allowed by the Court foz a year, yet if it be repealed 
by an Innotcſcimu;, that the Beſummons oz Be-attachment fhall be grantcd upon the Re- 
pral within the year, foz the Pꝛotection that was allowed had the ſaid claufe in it. Ind of 
that opinion be our later Bos, and the Bepeal by Innoteſcimus ſhonld ſerve ko little purpoſe, 
if the Law ſhould not be taken ſo. : 

Secondly, That albeit he that had the Pzotection either Moraturz oz Profecturæ return in⸗ 
to England, and haply be arrefted and in pꝛiſon, yet if he came over to mobide Munition. 
Habiliments of War, Uicuals, oz other neceſſaries, it is no bzeach of the ſaid conditional 
clauſe, noz againſt the & & of 13 R. 2. cap. 16. foz that in judgment of Law, coming foz ſuch 
things as are of neceſſity fox the maintenance of the War, moratur accoading to the intention 
of the P20:ecion and Starute afozeſaid. And thus much of the two firt-P;otegions Cum 
clauſula Volumus, Profecturz and Moraturæ. : 

(i)Regiſtrum 28 1. b. (1) as to the third Pzotection Cum clauſula Volumus, The King dr dis Pzerogative regu⸗ 
2 larly is to be pzeferred in payment of his duty oꝛ debt by his Debtoz defoze any Subjec, al⸗ 
22 fl. f cg. in the pre- though the Kings debt oz duty be the latter: and the reaſon hereof in, fai that Theſaurus Regis 
amble.41E.3.tit.Execu- eff fyndamentum Belli, & firmamentum pacis. And thereupon the Law gave the King remedy 
pou —_ 2 6. by Wait of Pꝛotedion to pꝛotect his Debtoz, that he ſhould not be ſued 0z attached until be 
5 Dive hes +4 = pat. Paid the Kings debt: but hereof grew ſome inconvenience, foz to delay other men of their 
275.5. fart. 1. m2. Cuits, the Kings devts were most ſlowly paid. And for remedy thereof (m) it is enagch 
dhl aan b. by the Stacute of 25 E. 3. that the other Creditozs may have their actions againſt the Rings 
Debtoz, and pzoceed to Judgment , but not to Execution, unleſs he will take upon him to 
pap the Rings debt, and then he ſhall have execution againſt the Kings Debtoz fo: both the 
t wo debts. 
This kind of P2otection hath (as it appeareth) no certain time limited in it. But in ſome 
(o)41E.3.15.17E-3.73. caſes the ſubject ſhall be ſatis led befoze the Ring: (n) foz regularly whenſoever the King is 
29E.3.13-4E.4.16. intitled to any fine oz duty by the ſuit of the party, the party ſhall be firſt ſatisfied, as in a 
Decies rantum, And ſo it in an action of debt the Defendant deny his Deed, and it is found 
againft him, he ſhall pay a fine to the King, but the Plaintiff ſhall be firſt ſatisfied : and ſo 
in all other like caſes. nd fo it is in Bills preferred by Subjects in the Starchamber; 
their coſts and damages (it any be) ſhall be anſwered beloꝛe the Kings fine, as it is daily in 
experience. i 

The fourth Pzotection Cum clauſula Volumus, is, when a man ſent into the Kings Service 

beyond Sea is impꝛiſoned there, ſo as neither Pzotection, Profecturæ oz Moraturz, will ſerve 

(0) Regſt.epe. him, and this hath no certain time limited in it: (o) whereof you {hall read at large in the 
F.N.B.28.c, Begifter, and F. N. B. 

(p * — fol. 5. 9. (p) Now we are at length come to Pzotections Cum clauſula Nolumus; all which, ſaving 

a one, are of grace, and, as hath been ſaid;are implied under the general p:otection : foz, as Fitz- 

3 herbert ſaith, every loyal ſubject is in the Kings pzotection. Df cheſe Pꝛotections of grace 

(q)Regiſter 280,&c. py ſhall not read much in our Yrar⸗ Bols, becauſe they ſt ayed no Ictions 02 Suits. (q) Ol 


. the divers loyms of theſe you ſhall read at latge in the Regiſter, and F. N. B. which were 10 


Regiſter 2 10. long and needleſs to be Here recited. : = | 
Statut. de 14E.3, The Pꝛotection Cum clauſula Nolumus, that is of right, is, that every Spiritual perſon ma 
FN,B 30. a. ſue a Pꝛotection fox him and his gods, and fo: the fermozs of their lands and their gots, 


that they hall not be taken by the Kings Ptrveyoz, nsz their carriages oz chatteis taken by 
other Miniſters of che Kings which Wait doth recite the Statute of 14 E. 3. 

Of tele Pzotections ] cannot ſay any thing of mine own experience; foz albeit Nugn E- 
lizaberh maintained many Wars, vet ſhe granted fem 02 no Pzorections : and her realon was, 
that he was no fit ſubject to be imployed in her ſervice that was ſubject to other mens actions, 
leſt ſhe might be thought to delay Juſtict. 


Sech, 200. 
T Fr. © K E v. eſt, un home He fiſth is, where a 
profeſſe en que eſt enter & pꝛo⸗ man is entred and 


Religion. feſſe en Religion: 1 tiel profeſſed in Religion: if 
(uf 


Lib. II. 


ſuiſt un action, le tenant 
on defendaut poit mon⸗ 
ſtrer que tiel eff enter 
en religion en tiel lieu, 
E loꝛder de Saint Benet, 
@ la eſt Moigne pꝛokeſſe, 
ou en {o2der des Friers, 
Pzeachers, ou Yinozs, 
la eſt Frere pꝛoteſſe, d 
iſſint des auters o2ders 
de Religion, ac. c de⸗ 
maundera judgment (il 
ſerra reſpondue. Et la 
cauſe eſt, pur ceo que 
quant un home entre en 
religion, & eſt pzoteſſe, il 
eſt mozten ley, & ſon fits 
ou auter couſin mainte⸗ 
nant lup inheritera, au- 
ribien ficome il kuit 
moꝛt en fait. Et quant 
il entra en Religion il 
poit fair ſon teſtament 
& ſes executozs, les queur 
executoꝛs averont un 
action de det due a luy, 
devant lentre en Keligi⸗ 
on, ou auter action que 
erecutoz2s potent aver , 
ſicome il fuit mozt en 
fait. Et (il ne fait ſes 
executoꝛs quant il en⸗ 
tra en Religion, donques 
Loꝛdinary poit commit⸗ 
ter ladminiſtration de ſes 
biens a auters homes , 
_—_ il kult mozt en 

it. 


Of Villenage. 


ſuch a one ſue an action, 
the Tenant or Defendant 
mayſhew that ſuch an one 
is entred into Religion in 
ſuch a place, into the Or- 
der of S. Benet, & is there 
a Monk profeſſed, or into 
the order of Friers Minors 
or Preachers, and is there 
a brother profeſſed, and 
ſo of other Orders of Re- 
ligion, &. and ask judg- 
ment if he ſhall be an- 
ſwered. And the cauſe is 
this, That when a man en- 
treth into Religion, & 1s 
profeſſed, he is dead in the 
Law, and his Son or next 
Couſin incontinent ſhall 
inherit him, as well as 
though he were dead in 
deed, And when he en- 
treth into Religion he 
may make his Teſtament 
and his Executors, and 
they may have an action 
of debt due to him before 
his entry into Religion, or 
any other action that Ex- 
ecutors may have, as if he 
were dead indeed. And if 
that he make no Execu- 
tors when he entreth into 
Religion, then the Ordi- 
nary may commit theAd- 


miniſtration of his goods 


to others, as if he were 
dead in deed. 


Sect. a0 0. 


(a) It is to be ob- (a) Brack. ib. fol. 413. 
ſet bed, that a man 42 1-Brit. cap. 22. lol. 33. 
doth enter into Re⸗ Fleta lib. 5. cap. 41. . 
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ligion at his fir 


he is not pꝛokeſſed 
tili a year be paſt, 
oz ſome time of pꝛo⸗ 
bation. And he is 
ſaid to be pꝛokeſſed 
when he hath tuken 
the habit of Reli⸗ 
gion, and vowed 
thee things, Ode⸗ 
dience, wilfal Po⸗ 
verty, and tu 
al Thaſtity. And 
therefoze our Zu⸗ 
thoz ſaith here, cn- 
ter & profeſſe. 


JT Ez Lor- 
ders des Free 
res Preachers, 
ou (b) Minors, (o) an cep. 
It appeareth in our 25H. 8 cap. 23. 
Books, that of Frier: 
there were four Oꝛ⸗ 
ders, viz. Minors, au- 
guſtines, Preachers, 
and Carmelites; and 
the Franciſcani, Ca- 
puchini, and Obſer- 
vantes, axe included 
under the title of 
Minors: and thep 
were called Obſer- 
vants, becauſe they 
be not Conventual, 
0z joyned together 
in a Bzotherhod,- 
but live ſeparatelp, 
and bound them⸗ 
ſelves to obſerve 
mode (rictly the 
riteg of their Oꝛ⸗ 


der. (c)Cum quis ſe· (c)Bre&on fol.421.b, 


mel ſe Religioni con- 
tulerit, renunciat om- 
nibus quæ ſeculi ſunr, 

diſtinctione, 


- utrum habitum probarionis ſuſcaperit, vel habitum profeſſionis, 


qJ 1 eft mort en Ley. Civiliter mortuus, os Mortuusſeculo. (d) Thete is a death in (418ca8.f01,201, 426. 
desd, and there is a civil death oꝛ a death in Law, Mors clvills and Mors naturalis, ag here id prit. fol. 22 6,250, 25 1. 
appeareth; and theretoꝛe to ouft all ſcruple s, Leaſes fo life are ther made during the natural Fleta lib. 6. cap. 4 T. 
Father enter into Religion, then ſhall his ſon ann heir have a Wꝛit of Mor- 


life, at. It the 


dancefior, and the W:it ſhall ſap, (e) ði pater, xc. die quo obilt habitum religionis aſſumpſit, in quo (e). N. B 156. f E.. 3. 
habitu profeſſus fuit ut dicitur. | | 


¶ Auxibien 


tit.Nonabil. 26.3 H.6.24. 
. ; 1 E. 3.9.7 H. 4. 2. Do&.8 
coming, and lideth Stud. 141. 2 1 K. z. judgm. 
under obedience, dut 263. 11K. z. ibid. 105, 
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¶ Auxibien come il fuit mort en fait. But yet tothis purpoſes Pyofellion, 
that is, the civil death, hath not the effect of a natural death, | 
Firſt, This civil death ſhall never derogate from his own grant, noꝛ be any mean to avoid 
it. And therefoze if Tenant in tail maketh a feoffment in Fe, and entreth into Religion, his 
iſſue hall have no Foꝛme don during his life, becauſe that ſhould be in derogation of his own 
a Gant, and be a mean to avoid the fame. | 
he Ne . (f Secondle. It ſhall never give her avail, without whoſe conſent he could not have entred 
21.3. Collufon 22. into Heligion; and thtrefoze his wiſe after his civil death ſhall not be endowed until his na⸗ 


1 conge 53 tural death. Mut ik the wife,after her husband hath entred into Religion, alien the land, 
which is her own tight, and after her husband is deraigned, the husdand may enter and a= 
void the alienation. 


Thirdly, It ſhall not wozk any wrong 02 pꝛejudice to a Granger that hath a fozmer right; 
and therefoze if the Diſſeiſoꝛ entreth into Beligion, and is p:ofcſſed, ſo as the land deſcends 
to his heir, yet this deſcent ſhall not toll the entry of the Diſleiſe, 


(g) 5E. 4 3.4. (g) B woman cannot be pꝛoteſſed a Nun during the life of her husband: but ſome do hold 
(h)1 2H. 5. 33. per Forteſc. a diverſity, (h) that ante carnalem copulam the hus band oz wife inay enter into Religion with⸗ 
| out any conſent,but poſt carnalem copulam neither of them can without conſent of the other. 
G)3 3 29. (i) But it a man holdeth Ds ORE I 6: di — — pꝛofeſſed in Religion, his heir 
(k)34E-3.Garranty 71. pithin age, he ſhail be in ward. e diſleiſed, and my bꝛother releaſeth with warran⸗ 
ö — 1 _ is profeſſed in Religion,and the warranty deſcendeth upon me;this warranty ſhall bind 
ai . me,becauſe I am his heir, and ſuch inheritance as my bꝛother had ſhall deſceud upon me. 
) And it one Joyntenant be p2ofeſſed in Religion, the land ſhall ſurvive to the other. It 
a man 02 woman be pꝛokeſſed in Religion in Normandy, oz in any other fozreign part, ſuch a 
pzofeſſion ſhall not diſable them to bing any Action in Evgland, becauſe it wanteth trial, but 
they muſt be pzofelled in ſome houſe of Religion within this Realm, foz that may be tried by 
the Certificate of the O:dinary : ſo as of fozreign pzofeſſiong the Common Law takethno 
(m)1oE.3.511.14E.3- knowledge. (m) Ind yet in ſome caſe one that is p:ofeſſed in Religion within the Realm 
Executors 87. 5 H. 5.25. ſhall have an Idion, as if he made an Executoz,oz if he be an Adminiſtratoꝛ, he ſhall main= 
218.6.30.3H.6.24 tain an Action, not in his own right, but in the right of the Dead. 
le (n) It a Monk be made a Biſhop, oz a Parſon, oz a Uicar, he ſhall have an Iction con⸗ 
cue 2 onability 3. cerning his Bi ſhopꝛick, Parſonage, oꝛ Uicorage; & fic de ſimilibus. 
(0)28-4. 7. $H.5.6. (o) And it a Monk be a Farmer of the King, pielding a Rent, he ſhall have an Iction con⸗ 
7 EA. 30.44 k. 3.4 20 E. Cerning that Farm. And albeit Littleton ſpeaketh generally, of one that is p2ofeſſed in Reli⸗ 
3. Vill. 10. & Nonability gion, pet mult it not be underſtod of the Sovereign oꝛ Head of the Religious houſe,as of the 
9.49E. 3. 4. Abbor, P2ioz, oz the like; fox albeit they be pꝛokeſſed in Religion, yet by the policy of the 
S reer 
ne ued, foz any thing that conc ion; fox otherwile t e might 
2 = 22 is prejudiced, and other men alſo, ot their lawful actions. Ind this is the ancient Law of Eng- 
(p)Mir ubi ſupra. land, ag it appeareth in theſe wozds,(p)Des biens de gents de Religion appent lactiou al Chiefe en 
ſon noſme pur luy & ſon Covent. But what if a Wonk,#c. were beaten, wounded, oz impzi= 
(G22 AfT3.2 1.3.41, ſoned, ec. doth the Law give no remedy therefoze? Yes verily; (q)foz in that caſe the Ibbot 
42.22E:3.2.37H.6.8. and the Monk ſhall joen in an Action againſt the wꝛong doer: and if the Wꝛit be, Ad damnum 
Cn Penn Weener f Ilg and malicioulle indicrd of Felony and Rodberp,and afcermords 
416,429.13 E. 3. Br. 2 61. Mon conſpir e a obberp, and a 8 
412 ; _ is lawfully acquitted, his Sovereign and he ſhall joyn in a Wꝛit of Conſpiracy , and the 
24] a — 5-7 'N like. oa —— RY = — _ that is pzofeſſed in Beligion , the ſame Law 
is of a Nun, ſanctimoni . | 


(1)z1R.2.judgm.263. 


(r)4H. 3.Br.766. (r) A wife is diſabled to ſue without her husband,as much as a Wonk is without his So= 
vereign; and yet we read in Books, that in ſome caſes a wife hath had ability to ſue and be 
(5):H.4.fol.7.4. ſued without her husband. (5) Foz the wife of Dir Robert Belknap,one of the Juſtices of the 


Court of Common Pleas, who was. exiled oꝛ baniſhed beyond Sea did ſur a Wꝛit in her own 
name, without her husband, he being alive; whereof one ſaid, Ecce modo mirum, Quod fœmina 
fert Breve Regis, Non nominando virum conjunctum robore Legs. 

(t)1oE. 3.5 3. (t) King Edward the Third bzought a Quare Impedit againſt the Lady of Maltravers,and the 
pleaded,that ſhe was Covert of Baron 3 whereunto it was replied foz the Ring, that her huſs 
band, the Loꝛd Maltravert, wag put in exile foz a certain cauſe:and ſhe was ruled to anſwer. 

(uhr. 4.1. b. (v) King H.4. bꝛought a wꝛit ol Ward againſt Sibell B. who pleaded, that ſhe was Covert 

| Baron, ec. whereunto it was replied-foz the King, that her husband foz a crune that he had 
committed againſt the King and the Peers, was relegate oz exiled into Gaſcoign, there to te⸗ 
main until he obtained the Bings grace. And Gaſcoign Chief Juſtice, Ex aſſenſu ſociorum, 
awarded that ſhe ſhould anſwer. ts | | ; 
Sir Tho. Egcrtov,LozdChancelloz in his argument which he publiſhed apart by . in 
a4,» 


UM. 


Lib IT. Of Villenage. Sek. 200. 1 33 
Calvins caſe de Poſt-naris, deinanded what foꝛmeꝛ Pꝛecedent there was koꝛ the warrant of the 
4, adp Belknaps caſe in 2 H.4.7. which occaſfoned me to ſearch, and upon ſearch I found that 1 3 
the like judgment had been given befoze at the Parliament holden in Craft. Epiph. An. 19. Edw. Pl. in Parliam.198.t. 
1. where the caſe was, that Thomas of Weyland being abjured the Ne alm fo: Felony in the 
pear befoze, Margeric de Moſe his wife, and Richard fon of the ſaid Thomas, exhibited their 
Petition of Right into the Parliament fo: the Wannoz of Sobbir, wherein her husband 
had but an eſtate foꝛ life joyntly with her, and the inheritance in Richard the ſon by Fine. 
The Earl of Glouceſter, Loꝛd of the Fee. (who, claiming the land by Eſcheat; had taken the 
polleſſion thereof) alledged, Quod non fuit juri conſonum quod aliqua fœmina intraret in aliquas 
rerras vivente marito ſuo, eo quod præfatus Thomas abjuravit Regnum & adhuc vivit : & aſſerit 
idem Comes nunquam hujuſmodi caſum accidiſſe, & inde petit poſt mulras allegarione; quod 
poſlit prædictum manerium tenere ut eſchartam ſuam. Super quo per ipſum Dominum Regem Nore the ancient trial of 
præceptum fuit, quod tam Juſtic' ſui de utroque Banco, quam cæteri de Regao ſuo tam milites diqicult matters in Law. 
quam ſervientes in legibus & conſuetudinibus Angliz experti, mandarentur, quod eſſent coram ' 
Rege & <eju; Concilio, &c. ad certiorandum ipſum Regem qualiter & quomodo in caſu iſto fuerit, 
procedendum, & qualiter temporibus prateritis & anteceſſorum ſuborum in caſibus conſimilibus The great authority of 
fieri conſut vit; & interim (:rutantur Recorda de conſimilibus, ubi recitantur duo v: | tres conſimiles Judicial Records and 
caſus. Et quia licet prius non videbatur aliquibus juri conſonum fuiſſe, quod uxor in vita viri, ſe- Fiecedents. 
cundum ſanctam Eccleſiam, qualitercunque deliquiilet quoad forum Regium, non poſſet nec deberet 
3 viro ſuo ſeparari, & ſic quicquid foret in poſſeiſione uxoris converteretur in poteſtatem viri ſui; & 
hoc manifeſte imminueret contra conſuetudinem Regniz & etiam quia quidam dubitabant quod de 
poſſeſſionibus & bonis uxori vir poſſit aliqualicer ſuſtentari: Tamen coram Conſilio Domini Regis, 
vocatis Theſaur' & Baronibus & juſticiariis de utroque Banco concordatum eſt, quod prædicta Mar- 
geria rehabeat talem ſeiſinam, &c. ſecundum purportum finis predict. &c. Pater etiam conſimile ex- 
emplum tempore Henrici patris Regis. J have cited this ſclemn reſolution the moze at iarge- 
becauſe there be many excellent things to be obſerved in it: ſo as by that which hath been ſaid 
it plainly appeareth, that this Opinipn concerning the hability of the Wife of a Wan ab= 
jured 02 baniſhed was not firſt hatched by the Judges in Henry the Fourths time, And here 
it is to be obſerved, that an Abjuration, that is, a Depoztarion foz t ver into a fozrein Land, 
like to Pzofeſſion, (whereof sur Þuthoz ſpeaketh here) is a civil Death; and that is the rea= 
= _ the Pike may bzing an I ction, oz may be impleaded, during the natural life of her 
ugband 
And lo it is, if by Tc of Parliament the husband be attainted of Treaſon oz Felony, and, 
ſaving his life, is baniſhed fo: eber, as Belknap, fc. was; this is a civil death, and the wife may 
ſue ag a te.ve ſole. Ind hereby pou may underſtand your Books which treat of this matter. 
But if the husband by Bc of Parliament have judgment to be exiled vut foz a time, which 
ſome call a Relegation. that is no civil death. 2nd in 8 E. 2. an Abjuration is called a di⸗ nc 
voꝛce between the hus hand aud wife. Sed opus eſt interprete; fox by I at no ſubjec can be ex⸗ ;,1\7 N So = 
led oz baniſhed his Country, whereby he ſhall perdere patriam, but by authoziry of Parlia= making of 1 
ment, oz in caſe of Abjuration, and that muſt be upon an oꝛdinary pꝛoceeding of Law, as it of 35 El c. 1. 
was in this caſe of Weyland. | | Exilium Hugonis de 
Another exampie we have in our Books to this effect: It the husband Had altened the Spencer patris & gli 
Land of his wife, and after had committed felony, and been abjured the Realm, the wife hall Emfore E.. 31K. 1. 
Have a Cui in vita in his life time. agreeable with the ſaid Reſclution in Parliament, foz that Win vita 34. 
the : bjuration was a civil death. Pep 
Se in the Regiſter, a woman was baniſhed out of the Town of Calice foz abultery, by the Regiſt fol. 3 12. b. 


A ſolemn reſolution of 
the Law iu this point. 


law oz cuſtom of that place, and there appeareth Carta pardonationis pro muliere bannica. Sed nos ( — my Pretace to 
non habemus talem conſuetudinem. mme füxth Book. This was 
Law before the Conqueſt 


(a) But by the Common Law, the wife of the King of England is an exempt perſon from 1 ee 
the Ring, and is capable of lands oz tenements of the gift of the King, as no other Feme co- , 5 ma 4 "a 
vert ig, and may ſue and be ſued without the King: foz the wiſdom of rhe Common Raw 49E.3.4.49a7s. 
would not have the King ( whoſe continual care and ſtudy is fo: the publick, & circa ardua Reg- 218.4.67.14E.3.Vonch, 
ni) to be troubled and diſquieted foz ſuch pꝛivate and petty cauſes: ſo as the wife of the Ring oo. 3. Nonabil. 9. 
of England is of ability and capacity to grant and to take, to ſue and be lued, as a Feme ſole 3 Imp. 14 6. 
by the Common Law. 3 ns 1 

(b) Ind ſuch a Queen hath many pꝛerogatives. Is, the ſhall find no pledges; foꝛ ſuch is Roy 24 Fler li a. c. 
her dignity, as ſhe ſhall not be ametced. | in fine. Pl. Com. 2 317. 1 

The _ — the Rings ſon are reſtrained by the ſtatute of 1 H. 4. cap. 6. concerning — * 

rants by the Ring. 48 E. 3. 2. 33 . 3. brieſe 
: (c) In a Quare . bꝛought by her, ſome ſay that Plenarty is no plea, no moze than in 5.k. N. B 101.2. 
the caſe of the King. | (1BE.3. 32.24E.3.35. 
(d) If any Bayliffof the Queens bjing an action concerning the Þund?ed, he ſhall ſay, In a) . 


contemptum Donijni Regis & Reginæ. 5.3 33. 
Ri The 


Lib. II. 


(c) F. N. B. 2 35. A. 


Cf) P. N. B. I. F. 


(g 14k. z. Vouch 110. 
21E. 3. 5 3.22 E. 3. 3. b. 

17 E. 3.65. 10E. 3. 17. 
5E. 3. 4. 1 5E. 3. Aid del 
Roy 66. 1E. 3. 18.2 6H. 
6. Aid le Roy 24. 
(h) z1I E. 3. 13. 34k. 3. Pro- 
tect. 12 2.1 1H. 4 67. b. 
(i) 30k. 3.5. 

(k) Leſtar de 25 E. 3. de 
Prodjtioatbuss 

(1) Rot.Parl.84.6.nu.7. 
(m) 4E.4.2 5:6E.4.4. 
45 E. 3. 10.2. 18 E. 4. 19. 
22H. 6. 5. 5H. 7. 2 5. b. 


(n) Pl. Com. 2 8 0. 281. 
Greisbrooks cale. 


(a) g racton lib.g.f.41 5. 
4 26.427.Fleralib.6c.4 4. 
Britton cap.q9.f.125. 


*F.,N.B.64 F. 


(b) Bracton 42 6. b. acc. 


Cap. 1 1. 


Of Villenage. 


The Quren ſhall pay no Toll. | | | 
(e) It the Tenant of the Queen alien, a certain part of his Tenancy to one, and another 


Sec. 201. 


part to another, the Queen may diſtrain in any one part foz the whole, as the Ring map do , 


but other Lozds-ſhall diſtrain but foz the rate: and therefoze where the Queen ſo diſtraineth, 
there lieth a wit De onerando pro rata portione. (f/ The Wꝛit of right hall not be directed to 
the Queen no moze than to the Ring, but to her Bapliff: otherwile it is when any other ig 


Tord. 


g) In caſe ot᷑ aid pꝛier ot the Quren, it is, Domina Regina inconſulta, and the cauſe ot the 
aid pꝛier ſhall not de counterpleaded no moze than in the Kings cate. And ſes where the aid 
ſhall be granted ol the King and Queen, and where of the Muzen onip, and ſhe of the Bing. 
(h) But a P2otection ſhall be allowed again@ the Queen, but not againd the Ming: neither 
ſhail the Queen be ſued by petition, but by a Pracipe. (i The Daren is not bound b the ſta⸗ 


tute of Marlebridge foz dziving a Diſtreſs into another Tounty, 


kk) It any do compals the death ol the Queen, and declare it by any overt fact, the very 
intent is Treaſon, as in the caſe of the Ring. ä | 
(1) No man may marry the Qneen Dowager without the Kings Licence. But let us now 


return to Litileton. 


¶ Il poet faire ſon teſtament & ſes executors, Sc. (m) It A. be bound to 
the Abbot of D. A. is pꝛofeſſed a Monk in the ſame Abbe, and after is made Jbbot- thereof; 
he ſhall have an action of Debt againſt his own Executoꝛs. | 

¶ Dongues lordinarie goet commit admin: ſtration, Sc. ſicome il fuit 
moren fait, (n) Note, the ſtatute of 31 E.z.cap.11 that giveth actions to the Admini⸗ 
(trato:s, ſpeaketh of a man that dies inteſtate, which by. the authozity of Littleton extendeth 
as well to a cibil death as to a natural. | 


1 | mm er- 


communicatus, 


excommunicatio. (a) Si- 
cut quis poterit habere lepram 
in cor pore, ita & in anima. Ex- 
communicato interdicitur om- 
vis actus legitimus, ita quod age · 
re non poteſt, nec aliquem con- 
venire, licet ipſe ab aliis poſſit 
conveniri. 
Excommunicatio eſt nihil 
aljud quam Cenſura à Canone 
vel Judice Eccleſiaſtico prola- 
ta & inflicta, privans legitima 
communione Sacramentorum, 
& quandoque hominum. It 
is divided into the greater, 
and the leſſer, Minor eſt, per 
quam quis à Sacramentorum 


participatione conſcientia vel 


ſeutentia arceatur. Major eſt, quæ 
non ſolum à Sacramentorum, ve- 
rum etiam fidellum, communio- 
ne excludit, & ab omni actu legi- 
timo ſeparat & dlvidit. But ei⸗ 


ther of them both diſableth the. 


party. (b) Cum excommunica- 
to autem nec orate, nec loqui, 
nec palam, nec abſcendite, nec 
veſci licet, exceptis quibuſdam 
perſonis. But every Excom⸗ 


Sect. 201. 


C E vi. eſt, lou un 

home eſt ex⸗ 
commenge per la ley 
de ſaint. Elgliſe, @ il 
luiſt un action real 
ou perſonal, le tenant 
ou defend poit plede 
que celuy que ſuift eſt 
excommenge : c U ceo 
covient mite let de 
Leveſq; ſauth fon 
ſeale, teſmoignanc 


lexcommengement, 4 


demaundera judges 
ment lil ſerra reſpon: 
due, tc. Mes en ceſf 
cas, ſi le Demanvant 
ou. Plaintife ceo ne 
pott dedire, le bre na- 
batera my; mes le 
Judgement ſerra, que 
le Tenant ou Defen- 
dant ale quite. ſans 


He 6. is, where a 

man is excom- 
municated by the law 
of holy Church, and he 
ſueth an action real on 
perſonal, the tenant or 
Defendant may plead 
that he that ſueth is ex. 
communicated: and of 
this it behoves him to 
ſhew the Biſhop's Let- 
ters under his ſeal, wit- 
neſſing the excommu- 
nication, & ask judge- 
ment if he ſhall be an- 
ſwered, &c. But in this 
caſe if the demandant 
or plaintiff cannot de- 
ny it; the writ ſhall not 
not abate;but the judg 
ment ſhall be, that the 
Tenant or Defendant 
ſhall go quite without 


jour, 


UN 


N N 
* 


Lib II. 


jour, pur ceo q quant 
le Demandant ou 
plaintife ad purchaſe 


les letters de ablo⸗ 


lution, c ceur font 


monſtres @ le Court, 
il poit aũ un reſlom⸗ 


mons ou reattach⸗ 
ment fur fon ozigi⸗ 


nal, ſolonque la na⸗ 


ture de ſon bre. Mes 
en les auters v. caſes 
le bfe abatera, ac. ſi 
le matter mre ne poit 
eſtre dedit. 


« Letter del Eveſque deſouth ſon ſeal. (e) Non can certiſie excommengement 
but only the Bi ſhop, unleſs the Biſhop be beyond ſea, 0z in remotis, oz one that hath o:dinary 
jurisdiction, and is immediate Officer to the Rings Courts; as the Archdeaconof Richm. oz 


Of Villenage. 


day,for this,that when 
the Demandant or 
Plaintife hath purcha- 
ſed his Letters of ab- 
ſolution, and ſhewed 
them to the Court, he 
may have a reſum- 
mons or reattachment 
upon his original, after 
the nature ot his writ, 
&c. But in the other 
caſes the Writ ſhall a- 
bate, &c. if the matter 
ſhewed may not be 
gainſaid. 


\ 
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munication diſabietch not the 
party. (c) It Bailicfs and (e) 30. 3. 15.42. 3 73. 
Commons, oz an other Coz= 21H. 6. 30. 21 E.. 49. 
potation aggregate of many, 
bzing an Action, Excommen · 
gement in the Bailiffs ſhall 
not diſable them, fo: that they 
ſue and anſwer by Pttogney : 
otherwiſe it is of a ſole Coꝛ⸗ 
pozation. But if Execu⸗ 
toꝛs oz Adminittratoꝛs be ex⸗ 
communicated, they may be 
diſabled, becauſe they which 


converſe with a perſon ex= 


— * 1 — 

cate alſo. a Bi hs And YI 
be Defendant, an Excommu⸗ 5 _ or 
nication by the ſame Biſhop u. 7. 2 1. 101i. 7.8, & 5. 
againſt the Plaintiff ſhall 18.5. 58. 28.3.9. 
not diſable him, and it ſhall 16k. 3. Excom. g. 

be intended foz the ſame cauſe, . 3. ibid.. i. 4. 3. 
if another bi not ſhewed. 


(e) Bract. lib. . fo. 42 6. b. 
13 E. 4. 1 5. zH 6.17. 
20 E. z. Excommenge- 


the Dean and Chapter in time oł Uacation.. (f) But in ancient time ebery Offcial oꝛ Com< ment 20.3 3E. 3 ib. 29. 
miſlary might teltifie excommengement in the Kings Court, and foz the miſchief that enſued 44.3. ib 23. 11H. 4. 14. 
thereupon, it was oꝛdained by Parliament, that none ſhould teſtifle excommengement but the F. N. B. 54.65. 234. 


Bilhop only. 


7E.4-14,8H.6.3 Regiſt. 


It a Biſhop certiſie, that another Biſhop hath certified him, that the party which is . 
een is excommunicated, this Certificate upon anothers repoꝛt is not ſufficient, (h) SB. n 2. 


F. N. B. 6 5. 


It the Biſhop ot Rome, oz any other having foʒ reign authozity,doth excommunicate any ſub= (h) 16.3. Excom. 4. 
zect of this Realm, andcertifleth ſo much under his Seal of Lead, this ſhall not diſable the 31. a ibid.. & 6. 
party: Foz the Common Waw diſailows all us done in diſadility of any ſubject of this 2A fl. 19. F. N. B. 64. 
Vealm by any fozrein power out of the Realm, as things not authentick, whereof the Judges 1.7.15. 12K. 4. 15. 
chould give allowance. (i) It the Biſhop certilleth the Excommunication under ſeal, albeit he „1.14. 


dieth, yet the Cerriffcate ſhall ſerve, (k) Si quis innodatus fuerit 


(i) 14E. 3. Excom. ö. 


r excommunicationes diver- 8 . 2. ibid. 2 6. 


fas pro diverſis delictis, & proſert literas abſolutionis de una ſententia, non eric abſolutus quouſque (xi Hill. 1 KE. 3. Coram 


de omnibus aliis abſolvatur. 


＋ Eveſque. Epiſcopus, a Biſhop, is regularly the Kings immediate Officer to the 
Court of Juſtice in cauſes Eccleſiaſtical. Ind all the Biſhopzicks in England are of 
the Kings Foundation, and the King is Patron of them all, (i) Aud at the firf they 
appears by our Book 


Kin 


donative, and ſo it 


8, and by Ads of 


that was Per tradicionem annuli & paſtoralis baculi, i. the 
being perſwaded by the Biſhop of Rome to wake them elective by their Chapter 0z Covent, Norwich.Mar.Par.p2g, 


refuſed it. (m) Bat King John by his Charter acknowledging the cuſtome and right of the 62. vide Sect. 133,134. 


Rege, London inTheſaur: 


e D 17k. 3. fo. 40.25 E. 2. 
iament, and by Hiſtozy; and 5 de prorifa 5 Hs. 


j cap.20.Li.3.fo.73.le caſe 
+ Ind King Henry the firſt qe Bean & Chapter de 


Crown in foꝛmer times, vet granted, de communi conſenſu Baronum, that they ſhould be eligible; (m) Ror.Par.r5. | : 
which after was confirnied by divers Its of Parliament. And afterward the manner and Januar. r 7 Regis ſohannis. 


order, as well of election of Archbiſhaps aud Bilhops,as of the confirmation of the election at. Par. pag. 2 52. 


and conſecration, is (u) enacted and expꝛeſſed in the Statuts of 23 H. 8. But by the Sta⸗ 


3 5E. 1. Leſtat. de Carliſſe. 


tutes of 31 H. 8. and 1 E. 6. they were made donative by the Kings Letters Patents. Both 25E. 3. Leſtatute de pro- 


which Statutes ars repealed, anh the Statute of a5 H. 8. 
erect 


viſ.13R.3.cap.z. 


doth ext remain in full toꝛce and (n) 25H. s. cap. 20. 


And where Litrleron ſaith, that the Biſhop under his ſeal mult teſtifle, gc. it is to be 


known (0) that none but the Kings 
Kings Bench. Juſtices of Goal delivery, 
ſtardy, mulierty, lopaltyof matrimony, and the like 


in Law, chat none but the K 
Court, as London, Norwich, T 


of the honour and reverence which the Law gave to Ar being an Eccleſlaſtical Judge, 
TY 


Courts of Recozd, as the Court of Common Pleas, the (o) 2E 3. Coron. 160. 
and the like can mite to the Biſhop to certifie ba- E. 3. 59. 24k. 3.33. 
Eccleſſaſtical matters: fox it is a rule d 


can white to ths Bilhop to certifie, and therefoze no inferiour 1 
on any other Coꝛpoꝛation, can mite to the Bishop; but (5) (p) A1. 3.42. ſol. z: 
in thoſe caſes the plea muſt be removed into the Court of Common Pleas, and that Court = _ * 
muſt wꝛite to the Bilhop, and then remand the Kecozd again. And this was done in teſped N .. 


B. 6. E. 
and 


Lib. II. Cap.11- Of Villenage. Seck. 201, 


and a Lend of Parliament be craſon of the Barony which ever Tiſhop hath, Ind this was 
(4)$E.3.59.368.6.33, the reaſon (a) 4 Quare impedit did lit of a Church in Wales, in the County next adjopntiug,fo; 
rir.Quareimp.Brooke that the Lozdſhips archers could not wzite to the Bilhop : (b) neither ſhall Conulauce be 
109.35H.6.30.11H.6.3- granted in a: Cuare impedit, becauſe the inferiowr Court cannot wiite to the Biſhop. And here⸗ 
24. 3.33 with agreeth antiquity; Nullus alius præter regem poteſt epiſco po demandare inquiſitionem ſaci - 
(b) 1 5E. s. Conuſance 47, eudam. (d) And another ſpeaking of lopaltr of marriage; Nec alius quam ex ſuper hoc deman- 
Verdesc td. daret Epilcopo quod inde inquireret: epileopus alterius mandato quam regis non tenetur obtem- 
3 3.106. Perare. And herewith agreth Brictou alſa. 
J) Fleta lib. s. ca. 24. : 
— fo. 248. b. N Le brief. e nabatera, Sc. Abater is a French wozd, and ſigniflech Deſtruere, oz 
Proſternere, to Bettrop 02 gzoftrate, Ind Abatement de briefe ig a proſtration oz overthzowing 
of the Mit. 


(*) Brad. lib. 5. fol. 425. q * Alera guat 7 ſauns Jour, Sc. That is, to go quiet without any continuance to 
I 2 boy any certain dap; and therefoze the Defendant is not bound to any certain attendance until 
= 3 5 1 the party purchalech his Letters of abſolution, and the re⸗ attachment oz re⸗ ſummons be ſued; 


the entry of which award ig, Ideo loquela prædicta remancat ſine die quouſ que, &c. 


(e) 51H. 3. ca. 1, & 2. q Jour. Dies (ec) in legal underſtanding is the day of apprarance of the parties, 02 con= 
Marlebr. cap. 12.3 2H 3. tinuance of the plea, Ind pou ſhall underſtand, that firſt in real actions there ate dies commu- 
cap. r nes, common days, whereof you ſhall read in divers ancient Statutes. 
(t) Articul.ſuper Cart. /) Ziſo in all Summons upon the oꝛiginal there muſt be fifteen days after the Summong 
| ca-t5-238K-te „ befoze the appearance, (g) But if the oziginat be returned tarde, and Summons alias goeth forth, 
(g) $8.6.29-30"-"32* there muſt be nine Returns between the Teſte and the Return. And lo in other judicial pzocels 
SEliz.Dier 252 - . l n . 
in real actions; ſaving if Conuſance be demanded to be holden within his Mannoꝛ, there 
p:oceſs ſhall be awarded from the woks to th:& weeks. 
'Indbefoze the Statute of Articuli ſuper cartas, in all Summons and Fttatchments in plea 
(q) Mirror cap.2.ſe4.19. of Land there ſhall be contained the termof fifteen days. (q) And it appeareth as well by the 
RraQon lib.s.to 334. & Statute, as by the ancient Zuthozs of the Law,who wꝛote befoze the Statute, that this was 
1id.q.fol.25 5.Brir.tol. the ancient common ww. And the reaſon of theſe loag days given in real actions was, (the 
279.b recovery being ſo dangeroug,) that the Tenant might the better pꝛovide him both of anſwer 


Flera lib. 6. cap Þ and of pꝛoofs: () but by conſent they may take other than common days. | 
3 5. * Ind it is not amiſs to note what the ancient Law was in pꝛoceeding againſt a man foꝛ his 
jour 211.855 like. Ind therefoze hear what Britton ſaith; Sur le preſentment de ceſt felony (under which he 


15 Af. Britton tol 10. b. includerh alſo Treaſon) voilons nous (fox he w2ote in the Kings name que treſtous ceux que ent 
ſerr endites face le Viſcont haſtiment prender, & ſafement lour corps en priſon garder, & que ilz ſont 
menes devant nous, ou devant nous Juſtices : & pur ceo que nulluy ne ſoit diſgarnis de lour reſpons, 

| voilons que ceux que iſſint ſoĩent priſe, que ilx eynt temps de purveyer lour reſpons 15 jours au 

(r) Forteſcue in libro de meyns fils le prient, & en dementiers ſolent ſafement gardes. (r) Vide Forteſcue of this matter. 

laudibus legum Angliz. Ind ſe the Mirror, that in ſome caſes the party convicted had fozty days, oz at leaſt thirty days, 

Mirror cap. 4 Seck. Sept. to ſhew ſome matter to diffurb (that is, to arte) Judgment; which nom J.know is gone in 

—— — deſuerudinem, and great expedition is now made in ple as of the Crown concerning the life of 

8 41 man. Sed de morte hominis nulla eft cunctatio longa. | 1 

c- And the ule of the Rings Bench at this day is, that if the offence be committed in ano⸗ 
m E than — the —— — — = prom 4 be removed rea there 
mult ve teen days between every p:scels an return thereof ; but if it be committed in 
the ſame County where the Bench ft, they map p2ocred de die in diem; but ſo they will do rare= 
ly. But let us return again to the Common Pleag. ; : 

4a) Artic.ſuper cart.ubi Decoudly, There is a day called Dies ſpecialis; (a) ag. in an aſſiſe in the Kings Bench oz 

ſupra. F. N. B. 17. c. 4 Common Pleas, the attachment need not be fifteen days befoze the appearance. Otherwiſe it 

a1Aﬀl.3 —_—— is befoze Juſtices aſſigned, but generally in aſſiſes the Sanger may give a ſpecial day at their 

3 „ ey © Hleaſure, and are not bound to the common days; ( and theſt days ther may give ag well 

N. B. 17. b. Aff. Out of term ag within. Oe upou an Jmparlance the Court map give any ſpecial oz yarticu= 

14Aſſ. 4.24 E. 3.3 1. lar dap, but that mat be iu the Term⸗time; and likewiſe in a Scire facias, upon a fine 0z a re= 
29E.3.20.9E.4.18. covery in a real action, becaule it is a Wit of Execution; and lo it is in a Per quæ ſervitia, and 
12K. 4. 15. 3H. 5. Err. 27. the like, and in all judiciat Waits : in proceſs ag ainſt an Infant to judge of his age, oz where 
12.4.1 5. the hus band pꝛareth in aid of his wife, oꝛ in a Pone at the ſuit of the Defendant, there ned 

(o) 41E.3.jour 16. E. 4. not be fifteen dars. Alſo after a Demurrer in Law, the Court may give what day they will. 

4-1H.6.4.27AT 33. (b) Ind it is wozthy the noting, that if in an aſſiſe the parties be adjourned to Weltm. uſque 

(c) 3E.2.avowry 188: 15 Paſch. there they be not demandable till the fourth day; but if jt be adjourned uſque di:m 

7 $E.2.Jour 26.2293: Lunæ o diem Martis, there the parties are demandable on that dap. 

- Countee de Saleps cafe. Thirdly, (c) There is a dap of grace, dies grariz,0z a day of curtelle; the name doth ſhe 

33 H. 6.42. of what kind it is. Ind regularle this dap is granted by the Court at the pzayer of the — 

| mandan 


— . 
— ore — —— 
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mandant oz Plaintiff in whoſe delay it is, and neder at the aper of Tenant oz Defendant; 

Kut it is w2thy of obſervation, (d) that a day of grace is never granted where the King (d) 142. ;. jour 24. 

is party by Aid prier of the Tenant oz Defendant; no: where any L02d of Parliament oz 13. s. ibid. 2 1. 22. 3. 5. 
Peer of the Realm is Tenant oz Defendant. (e) And ſometime the day that is 4. die poſt 775-3:53- 

is called dics gratiæ : foz the very day of return is the day in Law, and to that day the Judg⸗ 22 — — — g 

ment hath relation ; bur no default ſhalt be recozded till the fourth day be halt, unleſs it bein „Affz 1.211 1. 

a Wꝛit of right, where the Law alloweth no day, but only the day of return. Thig day is 41E.3.ibid.:6.338.6.42; -+ 
ſomecime called dies amoris, and ſometime a dies datus. But it were too long toenumerats all. 344.5.27.108liz.Dier 


This ſhall be ſufficient to give the Reader a tafts to underſtand the reſidue concerning this „ 3.2% 
24E. 3. breve 556. 


mat ter. 
, . j . % Bract. I, 5. fol. 3 67. 
(f) There is alſo a day of appearance in Court by. the Wꝛit, and by the Boll : by wzit, 75 * oj 3 42 4 


when the Sheriff returns the Wzit ; by Roll, when he hath a day by the Roll, and the She= 22H. 6. 20.3.4. 13 
riff return not the Writ, there the Defendant, to ſave himſelf from cozpozal pain, as by impꝛi⸗ 6.4. 7 E.. 5. 5E. 4. 78. 
ſonme nt, oꝛ to pꝛevent the loſs of iſſues, oz to ſave his fre hold oz inheritance, may appear by 3H. 7.8. 10H. 7. 1 1. b. 
the dap he hath by the Roll. > | | 27H. 8. 14. Lib. 1 1.40. 
(g) Note, it is ſacd commonlv, that the day of Niſi prius and the day in bank is all one day; 17k. 3.2.11 liz. Dier 286 
that is to be underſtood as to pleading, bur not to other purpoſes. ; (g) Hf. 6. o. 20. 
There are dies juridici, (which (n) Britton calleth temps covenables, ) and dies non juridici: 8 — 
dies jaridici (except it be in Aſſiſes) are only in the Term. (i) Ind there be allo in the Term (ij Mirror cap 3. Seck. 
dies non juridici. As in all the four Terms , the Sabbath⸗ dap is not dies juridicus, foz that exception de temps, & 
ought to be conſecrated to Divine Service, Pio in Michaelmaſs Term, the Feaſts of All cap. s. Sect. 1. 
Saints and of All Soul ,in Hillary Term, the Purification of the bleſſed Virgin Mary, and in Eaſter 
Term,the Feaſt of the Aſcenſion, are not dies juridiciz but ſet apart by the ancient Judges and 
- Sages of the Law foz Divine Service. As fo Trinity Term, it ſometime had ſeven days of 
return, and was as long as Michaelmaſs Term is now: but foz avoiding of infection in that 
hot time of the year, and chat men might not be lected to gather in Harveſt, thee returns 
(fnte ittleton wzote) viz. Craſtino Sancti) ohannis Baptiſtæ, Octabis Sancti Johannis Baptiſtæ, and 
15 Sancti ſohannis Baptiſtæ, are by the ffatute of 32 H. 8. cut off, and become dies non juridici. And 
in thoſe ſays the Feaſt of S. John the Baptiſt was not dies juridicus. And the (aid ſtatute, called 
Die: Communis in Banco, is in divers points ſincs Littleton wꝛote altered, as by the ſaid ſtatute 
oppeareth. Ind in ancient time reſpect and reverence was had by Law to certain times, ag 
it appeareth (K) by the ſtatute of W. Ic. 3. which hath a ſhozt, but an excellent pꝛeamble: viz. (x) W. r. cap. ultimo: 
Et pur ceo que grand charitie ſerra de faire droit a touts in tout temps, ou meſtior ſerroit; purvieu : 
eſt per aſicatmenr des Prelates, que Aſſiſes de novel diſſeiſin, mortdanceſtor, & darraine preſentment, 
fuiſſent priſes en le Advent, en Septuageſime, & en Quareſme, auxibien come (le home) prent len- 
queſtes: & ceo pria le Roy as Eveſques. 2 
(1) This ſtatute is expounded in Books : which J have only added, to the end the ſtudisus , Afrp.y. 14 Aff 5. 
Beader might underſtand the Books that darkly ſpeak of this matter, and be ignozant of no⸗ F. N. B 177, Kc. Britton 
thing that belongs to thr underſtanding ot any part of the Law. Now Advent is a month fol. 1 34 b. 
befoze the Feaſt of the Nativity of our Saviour Chzift, ſo called De adventu Domini in carne. 
Sepruageſima beginneth ever ow the Sabbath day, and is the third Sabbath befoze Shroveſun- 
day, ſo named, becauſe it is the 70. day befoze the Feaſt of Eaſter. Sexageſima is the ſecond Sab⸗ 
bath befoze Shroveſunday, ſo named, betauſs it is the 6o. day befoze Eaſter, Ind ſs of Quinquage-. _ 
ſima and quadrageſima: (m) whereof you ſhall read en ads of Parliament, and ancient Ju= (m) w.x.c.;r.faic ann: 
thoꝛ q. Now as there be dies juridici, ſo there bs horz'convenientes, whereof the Mirror ſaith, (u) 3B. 1. Brit. fol. 134. cap. 53 
Abuſion que len tient pleas per dimenches, (id eſt, Sabbaths) ou per auters jours defendus, ou devant (n) Mirror lib. f. Sect. x. 
le ſole il levy, ou noctantre, ou en diſhoneſt lieu. | 
(o) Furthermoze there ars (as ancient Juths:s'term them) Dies ſolaris 8& dies lunaris.ſecun- (o) Brac. lib. 4. fol. 2 64; 
dum quod Deus diviſit{umen 3 tenebris; ex quibus duobus diebus efficitur unus dies, eui dicitur ar- Britton fol.209: 
rificialis, ex die præcedente & nocte ſubſequence, qui conſtat ex 24 horis. 
But we at this day retaining the ſame method do differ in woꝛds. Foz we ſay, Dierum a- 
Iii ſunt naturales, alli artificiales; dies naturalis conſtat ex 24 horis, & continet diem Solarem & 
noctem: and therefo:e in Jndictments of Burglary, and the like, we ſay,in nocte e juſdem diei. 
Iſte dies naturalis eſt ſpatium in quo Sol progreditur ab Oriente in Occidentem, & ab Occidente iterum 
in Orientem. Dies arcificialis five Solaris incipit in ortu Solis, & definit in occaſu: Andot this nnn. 
day the Law of England takes hold in many caſes. Pom divers Nations begin the day alte! 
divers times: the Jews, the Chaldzans and Babylonians begin the day at the riſing of the Mun 
the Athenian: at the Fall; the Umbri in Italy degin at Mid-day ; the Egyptian; and No- 
mans from Midnight, and fo doth the Law of England in many caſes. Ot᷑ ali which vou ſhall 
read plentiful matter in our Books, and in my Repoꝛts, which by this chozt instruction you 
hall the better underſtand. by 
(p) Thereis alſo Annus minor, and major, The leſſer year confifteth of 365. days and (y) 3:24 .lib.5.fol.z 5 9; 


Ur hours; whereby in every fourth year there is dies cxcreſcens, which makes that ear — Britton fol.3 09-4. 
have 
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(q) 1 7Eliz.Dier 341 Have in rei veritate 366 days, and that is called annus Major. (q) A quarter of a year contain= 
eth by legal computation 91 days, and half a pear containeth 182 days; foꝛ the odd hours in 


(r) 21. a. ſtat. de amo Jegal computation are rejected : and by Ir) the Statute de anno biſſextili it is pꝛovided, (uod 

bifſexrili. computencur dies ille excreſecns & dies proxime precedenꝭ pro unico dic, ſo as in computation 
that day excreſcent is not accounced. A month . menſis is regularly accounted in Law 28 days, 

(5) Lib. s. io. 63. Catesbies and not according to the Solar monthznoz according to the Kalendar, (3) unleſs it be foz the 

caſe, account of the laps in a Quare impedir. There ip menſis Solaris, and menſis Lunaris. Solaris 
eſt 12. pars anni, viz. ſpatium 30. dierum, horarum 10. & minutorum 30. & Lunaris eſt ſpatium 
28. dierum. 


I Reſommons ou reattachment. Theſe are hits that the Demandant ozPlain= 

(i) Brac. lid. g. fol. 425. tiff,after he Hath obtained dis Letters of abſolution, may ſue out to bzing the Tenant oz De⸗ 
Brir.c.74-lib.7.t01.29,30 fendant again into Court to have dar, to make anſwerunto him. (x) And thele waits do lye in 
all caſes when the plea is diſcontinued, oz put without dap, either in this caſe, oz in caſe when 

the Demandant oz Tenant hath his age, oz foz the non venue of the Juftices, oz in cafe of a 

Pꝛotection, oꝛ Eſſoine de ſervice le Roy, c. Df theſe wyits there be two ſozts, viz. general and 

ſpecial, whereot᷑ vou map ſee pzecedents, and read moze at large, in the caſe of diſcontinuance of 

Paoceſs in my Kepoars, and ned not here to be inſerted, | 


But in the eaſe of oui- ¶ Hur {on origiuall. his is intended ot his oziginal waits, 62 of that which in in 

Favery the writ ſhail a- Mead of an Original Writ. But note, that in the other five caſeg the Wzit ſhall abate, and 

bare,if he obtain not kis in the caſe of Excommengement the dit all not abate, but the plea be put without dap, un⸗ 

Pardon. 44E. 3.27. till the Plaintiff purchale his Letters of abſolution, and ſue out his Reſuumons oz reattach⸗ 
ment | 


Yn ancient times moze perſons ſeemed to be diſabled than thele ſix recited by Littleton. 8 
firft;he that was a Aeper, and by the zit De leproſo amovendo wag propter contagionem mor- 
bi przd', cas the mit ſaith) tc propter corporis deformitatem, (as others ſap) to be removed from 
the ſociety ol men to ſome place, and thereupon (u) it is ſaid. Datur etiam exceptio te- 
nenti ex per ſons petentis peremptoria, propter morbum petentis incurabilem, c corporis deſormita- 
tem : ut fi petens leproſus fuerit, tam deformis quod aſpectus ejus ſuſtineri uon polſit, & ita quod 3 
(x) Brit. fol. 39. & 838. eommunione gentium ſir ſeparatus, talis quidem placitare non poteſt, nec hæreditatem petere. (x) 
Indherewich Britton agreeth, treating of diſabled men, as men outlawed, abjured the Realm, 
(y)Fleca1i.6.c.39.22E.3. attainted of fetonꝑ, ec. he addech, ne meſel, ouſte de common gent. ; 
in dorſclauſ.20.part.nu. y) Ind Fleta ſatth,Comperit etiam ei conceprio proprer lepram manifeſtam, ur ſi petens lepro- 
14. F.N.B.z 34 Regiſter, ſus fuerit, & tam deformis quod à communione gentium merito debe t ſeparari; talis enim morbus 
petentem repellit ab agendo. | 
And it theſe ancient wzicers be underſtood of an appearance inperſon, I think their opini⸗ 
ons ate good Law, fozthey out not to fue noz defend in pzoper perſon, but by Attoznex, fo 
they are ſeparated a communione gentium propter contagionem mor bi, ſ deformitatem corporis. 
Vekozethe Conqueſt this diſeaſe was not known in England: Foz Mader Cambden wiiting 
(a) Cambden in Leiceſter Of Burton Lazers in Leiceſicrſhire,ſaith,(a) Primis Normannorum temporibus collecta per Angliam 
ſhire, verbo Burton. ſtipe noſocomium hoc conſtructum ſerunt, quo tempore lepra (quz a nonnullis Elephantlaſis) graviſ- 
f ſime vi contagionis per Angliam ſerpſit. And it is called Morbus Zle phantiaſis, becauſe the skins 
dee cp. wertes“ of Kepers are like to Glephants. (b) And the Lawof England, tor the removing of the At- 
45,0 1m-cap-5-ver-1,2- pers from the ſociety of men to ſome ſolitary place, is grounded upon Gods Law. 


4 Regum cap.15 


(c)Bra@.lib.5.420,421, (e) BA there was a time when Jdeots, Madmen, and ſuch as wore deaf and dumb natu⸗ 


cu) Brat. lib. g.fol.42 1. 


Britton fol. 39. raUy, wert diſabled to ſue, becauſe they wanted reaſon and underſtanding, (tales enim non mul- 
. ih cap-37- tum — à Brutis: ) but at 8 Bud ther — —— be ONE 2 = it 
23H-6.18, | followed by others. note; an Adeot oz defend, he ſhall not 
CS La pun bs — Ymy, oz Pctozney, but hemutt be ever in perſon ; (e) but an 
208. 2. F. N. b. 27. H. Infant oz a Mino ſhall ſue by Pꝛochein Im, and defend by Gardian. But now let us 
Ys Hear what Liteleton will ſay unto us. | 
Sef. 202. 
Karts: J Hapleis (2) ſe· C I Tem ſiun villein A Lſo if a Villeinbe 
42 per Danby. culer is he that eſt fait un chap- /"\ made a ſecular 
SOIT. Rn leine leculer, uncoze Chaplain , Fr his 
| —— 22 ſon Seignioz poit lup Lord may ſeiſe him as 


ſeiſer 


UMI 


Lib II. 


ſeiſer come ſon villetn, 
& leiſer les biens, gc. 
Mes il ſemble que {i le 
villeine enter en Ke⸗ 
ligton, ct eſt pꝛokelle. 
que le Süt ne poit 
lup pꝛender ne ſeiler, 
pur ceo que il eff most 
en Ley; nient plus q 
ſi un krank hame p2ent 
un niefe a fa feine, le 
Deignioz ne poit pꝛen⸗ 
der ne biſer la teme 
de le baron, mes ſon 
remeay eſt Davcr un 
action envers le baron, 
pur ceo que il puſt fa 
niefe a feme langs ion 
licence & volitit , dc. 
Et iſſint pott le Seig⸗ 
nioz aver action en⸗ 


vers le Soveraign del 


meaſon que pzſſt & av- 
mittaſt o: vinein de⸗ 
ſtre pꝛoceüe en melme 
le meaton aus licence 
cla volunt le Seig⸗ 
nor, ct recovera ſes 
damages a la value 
de le villein. Car ce⸗ 


inp que eff pꝛokeſſe 


£Doigne ferra un 
Moigne, c come un 
Maigne ſerra pꝛis pur 
terme de la vie natu⸗ 
ral, ſinon que il ſoit 
decaigne per la Ley 
de ſaint Elglile. Et 
il eſt tenus per ſon 
Religion de gard ſon 
cloy..er, ac. Et ſi le 


Seignto2 lup puil⸗ 
ſoit pꝛender hoꝛs de ſa 


meaſon, donques il ne 


Of Villenage. 
his Villein, and ſeiſe 
his goods, & c. But it 
ſeemeth that if the 
Villein enter into Re- 
ligion, and is profeſſed, 
that the Lord may not 
take nor ſeiſe him, be- 
cauſe he is dead in 
Law; no more than if 
a Free- man taketh a 
Nief to his wife, the 
Lord cannot take nor 
ſciſe the wife of the 
husband, but his reme- 
dq is to have an Action 
againſt the husband, 
or that he took his 
Nief to wife without 
his licence and will, 
&c, And ſo, may the 
Lord have an Action 
againſt the Sovereign 
of the houſe which 
taketh and' admitteth 
his villcin to. be pro- 
teſſed' in the ſame 
houſe without the li- 
cence and leave of the 
Lord, andche ſhall re- 
cover his damages to 
the value of the Vil- 
lein. For he which 
is profeſſed: a+ Monk 
ſhall be a Monk, and as 
a Monk ſhall be taken 
for term of his natu- 
ral lite,. unleſs he be 
deraigned by the Law 
of holy Church, And 
he is beund by his 
Religion to keep his 
Cloyſter, &c, And if 
the Lord: might take 
him out of his houſe, 


Sect. 202. 


no: hath vowed thoſe thee 
things above ſpecified. 


156 


T(b) Enter en Re- b) Britton c-31.f.7 5. 


ligion, & eſt profeſſe. 
That ig intended(as hath bin 
ſaid) when he is tegular and 
prokeſt-under certain rules, as 
to become one of the four D:= 
ders of Frierg, (that is to 
ſap) Freres Minors, Auguſtines, 
Preachers, oz Carmelites,02 be⸗ 
come a Monk, Canon, oz 
Nun, ac. Qui ad vivendum re- 
gulariter ſe aſtringunt, five ſunt 
Monachi, five Canonici regula- 
res ſive ſanctimoniales. Foz all 
thele are regular and Uota= 
ries, and are dead perſons in 
Law; but ſo are not the ſecu⸗ 
lar perſons, as Pꝛebends, 
Parſons, Uicars, ac. 

Ind therefoze it is holden 


Doct. & Stud. fol. 141. 


4H. 4 cap. 17. 


in our Books, (c) that- it a (© 21H. 7, 39. 10H 7. 


ſecular Peſt taketh a-wife, 
and hath iſſue and dieth, 
iſſur is lawful-and ſhall inhe= 
rit as heir to his Father, cc. 
fo,as it was then holden, the 
mariage was not void, but 
voidable by. divozce, and after 
the death of either party no 
divozcecan behad. 

But if a man marrieth a 
Nun, oz a Monk marrieth, 
theſe marriages were holden 
void, and the iſſues baſtards, 
becauſe, as it was then hal⸗ 
den, the marriage was ut⸗ 
teriꝝ void; foz that the Nun 
and the Mouk (as Littleron 
here ſaith) were dead perſons 
in Law. Ind that is the rea= 
ſon yielded, by Littleton, 
wherefoze a billein being pꝛo⸗ 
keſſed in Religion cannot be 
ſeiſed dy the Loꝛd, becauſe he 
is dend in Law; and yet his 
blood oz bondage is not 
thereby altered, but his per= 
ſon in reſpect of his pꝛofeſſi⸗ 


tit. baſtardy 33.5E 2, 
tit. Nonability 26. 
the 45k. 3. Ca. ult. 


on only p2viledged. (d) In (d) Glanv. lib. 5. cap. 5 


decretalibu; ſtatutum e 
nullus Epiſcopus ſpurios aut 
ſeryoz, donec à Dominis ſuis 
fueriat manumiſſi, ad ſacros or- 
dites promovere præſumat. 
But notwithſtanding his 
perſon is pꝛiviledged till he be 
diſgraded. Ind ſo it is holden 
in our old books, (e) It a — 

in 


ſt quod Britton fol. 7 6. & 8 


(e) Fleta lib, 2. c. 34 
Britton ubi ſupra. 


Lib. II. 


(H) FN. B78. b. 30E. 1. 
tit. Villen. 46.3 3 E. 3. ib. 
21. 18 E. z. ib 30. 4 6E. 3. 6. 
4E. 4. 25. 1H. 4.0.13 E. 1. 
villen. 36. 18 Aſſ. 10. 
Doc. &x Stud. 141. Mirr. 
6ap.2.Sect.1 S. acc. 


(g) 16H. 3. Nuper obiit 17. 
$H. 3.breve 789. 


ch) Vide Britton fol. 83. 
Forteſc. c. 4 3.46 B. 3. 6. a. 


(i) R. a. tit. barr. 2 40. 


(k) Britton fol. 8 2. b. 


31H. 6. cap. 5. 1 2H. 7. c. 7. 


11H. 4. 5. b. 


31H. 8. cap. 29. 


40 Aff. 27. per Finchden. 


Cap. 11. 


lein de made a Knigh',fo! the 
honou: at his degree his per⸗ 
lon ig duviledged, und the 
Loꝛd can not ſeiſe him until he 
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viverott came un most 
perſon, ne ſolonqu e {on 
Religion, le quel ſer⸗ 


Sed. 20g. 


then he ſhould not live 
as a dead perſon, nor 
according to his reli- 


be dilgraded. Nallam vilem TY: : = . : 
225 natione ſpuriim, vel roit inconvenient, c. gion, which ſhould be 


ſervilis conditionis, ad militiæ incoenvenient, &c. 


ſtrenuitatis ordinem promoveri licehitʒ ſed cum a Dominis ſuts pꝛtantur ut nativi, ipſis primo degra- 
darts, ſtatim ad judicium procedatur. 


q S un frank Home prent un neife. (f) Some have holden, that by thig ma⸗ 
riage the wife ſhall be free foz eber: But the better opinion of our Weoks is, that ſhe ſhall be 
pꝛibiledged during the coverture only, unleſs the Loꝛd himſelf martieth his Nief, and then 
ſome hold that ſhe ſhall be free foz ever. 

It a Piet be regardant unto a Wannoz, and ſhe taketh a freeman to husband by licence of 
the Loꝛd, and the Kozd maketh a feoffmenr in fee of the WMannoz, the husband die:h; the feoff= 
fee ſha l not have the Miet, bat the feoſfoꝛ, foz that during the mariage ſhe was ſevered from the 
Mannoz. Ind ſo is the Book 29 Ail. (which is falſly pꝛinted) to be underſtood 

(g) It two Coparceners be of a Uillein,and one of them taketh him to hus band, ſhe and her 
ade — not have a Nuper obiit againſt her Coparcener, but after the deceale of her huf= 

and the dh. . f 

h/ Mes ſon remedie eſt daver un action vers le Baron, Sc. Albrit 
mariage is lawful, yet when it woꝛketh a pꝛejudice to a third perſon, an action in this caſe 
lieth againſt the husband to the value of his loſs. Ind albeit he did not know her to be a 
Niet, yer the action lyeth againſt him; foz he muſt take notice thereof at his peril: (i) unieſs 
ſhe be out of the ſervice of the Lazd,and vagrant, and then ik one not knowing her to bea Niet 
marrieth her, ſome ſay that in that caſe no action lyeth againſt the husband. (Kk) And like⸗ 
— the Lozd ſhall Have an action againſt thoſe that were the means to make the Uillein a 

night. 


5 pl over aig ues Pracipuus, Chicfe: ag here, Soveraigne del Meaſon is the chief of the 
ouſe. 


q S. non que i ſoit deraigne. Ehis wozd (deraigne) cometh of the French wozd 
derayer, oꝛ deraigner, that is to ſay, to diſplace, oz to turn one out of his ozder 3 and hereof com-= 
eth deraignment, a diſplacing oz turning out of his o:der, So when a Wonk is deraigned, 
he is degraded, and turned out of his ozder of Religion, and become a Lay-man, 


q Le gue Jſerra incouventent. Ab inconvenienti is a good argument in Law, as 
Littleton often okſerveth. And here L. ittleton concludeth that the Loꝛd cannot take a Wonk 
out of his houſe, t̃oꝛ that it ſhould be inconvenient, which Littleton here ſheweth, fo: divers 
reaſons, and therefoze unlawful. And thc inconvenience is, that where a man of Religion 
Hould live acco:ding to his pꝛofeſſion in Religion, by the taking of him out he Houtd not. 


F le Sergnior luy puiſſott prender, Se. By this it appeareth, that 
if a man detaineth a UiKain in his houſe, the Loꝛd of the Uillein may take him out of che 
Houſe ; foz here the impediment wherefo:e the Lozd could not take him out of the houſe was, 


— that the Uillecn was a Monk pꝛofeſſed. Ind lo in caſe of the Mardſhip here next fol- 
owing. 


Sed. 203. 


TED) Refe de Raviſh- COM meſme le 
ment de garde. , manner eff, ft 


N the ſame manner 
it is, if there be a 


This Wzit is given by the : . 2 . 1 
Statute of W. 3. cap, 35. in ſoit Gardeine en chi⸗ Gardian in Chivalrie 


verbis conceptis: the wozds 
of which wꝛit be, that the 
Defendant. Talem haredem, 
enjus maritagium ad ipſum A. 


valrie de cozps & de 
kre dun enkant deins 
age, fi lenkant quant 


ot the body and land 
ot an Infant within 
Age, if the In:ant 


il 


Lib. II. 


il vient al age de 14. 
ans entra en Ucligt- 
un, & et pofeile , le 
Gardein nad auter 
remedp (quant a le 
garde de le cops) 
koꝛſque bꝛeve de Ra⸗ 
viſhinent de garde 
envers le Sovereign 
de le meaſon. Et fi 
aſcun eſteant de plein 
age, que eſt colin 
heire del enfant, enter 
en le terre, le gardein 
nad aſcun remedie 
auant al garde de la 
terre, pur ceo que len⸗ 
trie del heire lenkant 
eſt congeable en tiel 
caſe. 
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when he comes to the 
age of 14. years en- 
treth into Religion, & 
is profeſt, the Gardian 
hath no other Remedy 
(as to the wardſhip of 
the body) but a Writ 
of Raviſhnent de 
garde againſt the So- 
veraign of the houſe, 
And it any being of full 
age, who is couſin and 
heir of the Infant, en- 
treth into the land, the 
Gardian hath no reme- 
dy as to the wardſhip 
of the land, for that the 
eotryof the heir of the 


Infant is law ſul in ſuch 


caſe. 


Sect. 204. 


pertinet, &c. rapuit & abduxit, 
cc. contra pacem. Now: Ras 
pere (ignifleth nzoperly to tak 
away by Violence and fo:ce, 
and when the Dovereign tok 
and admitted the ward inta 
his houſe to he pꝛateſſed, this 
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in judgment of Law is a Kaz Lib. s. Doctor Huſſeys 
viſhwent of the Ward, and, as Caſe, fol.7 2. 


it apyearcth in our boks , be- 
foe the ſaid Statute there 
lay a general agion of treſ⸗ 
pas in that caſe. 

qE Apres lage de 14, 
aus, Kc, Dur Juthoz men= 
tioneth this age, becauſe it is 
p:ohibited by the Statute of 
4 H. 4. that no child ſhall be re= 
ceived into any hquſe of Beli= 
gion befoze that age, without 
— of his parents and 
gardtans, ic. : 

¶ Le gardeine nad 
aſcun reme die, Sc. gere 
it appeareth that by the pꝛo⸗ 


feſſion of the Ward the Lo: 


loſeth the Wardſhip of the land, becauſe he is Civiliter mortuus, a dead man in I aw, and can= 
not hold any inheritance; neither can the Gardian continue the Wardſhip of the land, becauſe 


by the civil death of the Ward the inheritance is deſcended to another, who is et 


ther to be in 


Ward, oz pay Relief. So as in this caſe the Gardian hath Damnum, dut it is abſque jnjuria, 
becauſe he loſeth the Wardſhip of the landiby act of A aw, viz the deſcent thereof to another;and 
therefo:e the Lam giveth ts him no remedy in this caſe, neither by any founed Wzit, noz by Y= 
&ion upon his caſe; fog Littletons words are general, (he hath not any remedy.) 


C T Tem en mults 

| divers caſes le 
Snr poit faire ma- 
numiſſion & enfran- 
chiſement a ſon Wil⸗ 
leine. Manumiſſion 


Sed. zg. 


divers caſes the 
Lord may make ma- 
numiſſion and enfran- 
chiſement to his Vil- 
lein. Manumiſſion is 


A2 in many and 


eſt pꝛoperment, quant properly, when the 


le Sur fait un fait a 
ſon Uillein de lup en- 
franchiſer per hoc 
verbii( Manumittere ) 
quod idem eſt quod ex- 
tra manum vel extra 
poteſtatemalterius po- 
nere. Et pur ceo que 
per tiel fait le villeine 


Lord makes a Deed 
to his Villein to en- 
franchiſe him by this 
word ( Manumittere) 
which is the ſame as 
to put him out of the 
hands and power of 
another. And for that 
that by ſuch Deed 


4 H.4.cap.17. 


TA NF A niſſior. (I) o Ib fp. 


Manumittere 1 quod Brit. fo. 78, &c. 8 2.97. 110. 


idem ef quod extra Fleta lib. 3. cap, 13. 


manum vel poteſtatem ponere. 
a= quamdiu quis in ſervitu- 
re eſt, ſub manu & poteſtate Do- 
mi ni ſuĩ eſt. 
ia in poteſtate Domini ſuĩ 
eſt, iu manu domini ſyi eſſe di · 
citur; ſed poftquam manumiſſus 
eſt, ab illo liberabitur, ergo di- 
citur quaſi extra manum, id eſt, 
extra tem Domini ſui 
miſſus. And here is to be nated 
(as in many other rad 
obſerved ) what regard L. ir- 
tleton hath to the true Ety⸗ 
mologies of woꝛds. 


| (m) Enfi ranc hife (m) Mirror ca.2, Se&.r8. 


ment. (tzereby Littleton ex⸗ 
„ Manumiſſion.) It 
m is 


& lib. 2. cap. 44. 


Lib. Il. Co. i i: 


is derived: krom the French 
wad Franchife , that. is Li= 
derty; and in the Common 


Law it hath divers ſigniſi⸗ 
cations : Sometimes the 
incoꝛpoꝛating of a man to be 
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eſt mis ho2s de la 
maine c de la poter 
ſon Seignioz, il eſt 
appek Manumiſſton. 


Set. 205. 


the Villein is put out 
of the hands and out of 
the power of his Lord, 
it is called Manum ili- 


on. And ſo every man- 
ner of infranchiſement 
made to a Villein may 


Et iſlint cheſcun ma⸗ 

ner de enfranchiſe- 

ment fait a un viliefn made 
| 1 > poit eſtre dit Manu⸗ be ſaid to be a Manu- 

lain oz Bondman. So as. 2 Z v4 

this woꝛd (Enfranchiſemen:), is moze general then Manumiſſion, fo: that is pꝛoperly applied 


z, to a Villain ; and therefoze every M anumiſſion is an Jnfranchiſement, but every Jnfran= 
chifementis.not a Manumiſſion. (n) There be two kinds of Manumiſſions, one cxpeſs, 


free of a Company oz Body 
Politick, as a freeman of a 
City, oz Burgeſs of a Go= 
rough, ac. ſometimes to 
make an Alien a Deniſon „ 


en) Mirror cap. 2. ſec. i 


(o) Forteſc. cap. 46: 


(p) 35 E. 3. 6. b. 


F. N. B. 79. a. 


Fleta lib. 2. cap. 44. 
Brit. f. 79. Mir. c. z. ſect. 18. f 
(r) 27 Aſſ. p. 49. 

( ſ)Slanvil lib. 5. cap. 5. 
(t) Britton ubi ſupra. 


Lib. Rub. cap · 78. 


cu) so E. 3. tĩt. vil. 2 5. 


xt H. 7. 133. 


and the other implied. Expꝛeſs, when the Uillain by deed, in exp:eſs words, is manumiſed 
and made fre: the other implied, by doing ſome act that maketh in judgment of Law the Uit= 
lain free, albeit there be no expꝛeſs wozds of Manumiſſion oꝛ Jnfranchiſement. (o) It a 
Millain be manumiſed, albeit he become ingrateful to the Loꝛd in the higheſt degree, yer the 
Manumiſſion remains god: and herein the Common Law differeth from the Civil Law, 
fo, Libertinum ingratum leges civiles in priſtinam redigunt ſeryiturem 3. ſed leges Angliz ſemel ma- 
numiſſum ſemper liberum judicant, gratum & ingratum. | 

There be alſo ſome caſes where the Uillain ſhall be p2iviledged from the ſeiſure of the Loꝛd, 
albeit he be not abſolutely manumiſed oz infranchiſed. Sometimes ratione loci; (p) as if a 
Uillain remain in the ancient demeſn of the King a year and a day without claim oꝛ ſeiſure 
of the Loꝛd, the Loꝛd cannot have a Wꝛit of Nativo habendo, oz ſeiſe him lo long as he reinaing 
and continues there: and the reaſon of this was, in relpect of the ſervice he did to the King, 
in plowing and tillage of the demeans and other labours of husbandꝛy toz the Rings benefit, 
(q)Glanvil lib. caps. And herewith agree old books, (q) which ſay, that this immunity was ſometime granted by 
cammon conſent to the Ring foz his pzofit, and foz the help oz eale of hig Uillaing. (r) It 


Uillain be a Pꝛieſt of the Kings Chappel, the Lozd cannot ſeiſe him in the pꝛeſente of the 


King,foz the Kings pꝛeſence is a py” and pꝛotection foꝛ him. Sometime ratione proſeſ- 


ſionis; (1) ag if a Villain be y2ofefled a 


onk,oz a Miet a Nun, as hath been ſaid. (r) Some= 


time (as ſome have ſaid) ratione dignitatis, ag if the Uillain be made a Knight, ac. Some⸗ 
time ratione matrimoniz: as if a Niet marry a freeman, ſhe is pꝛibiledged during the marriage, 
but not abſolutely enfranchiſed; foz if her husband die, the is Nief again, unleſs the Lo d 
Himſelf marrieth the Nief, and then ſhe is enkranchiſed foꝛ ever, as hath been ſaid befo:r. Ind 
it ſhall not be amiſs toobſerve the wisdom of our Ancients, with what ſolemnity ( foz moze 


ſurety thereof ) Manumiſſions were made. 


Qui ſervum ſuum liberar, in Eccleſia, vel mercato, 


vel comitatu, vel hundreds, coram teſtibus & palam faciat, & liberas ei vias, & portas conſcribir,aper- 
tas, & lanceam 8 gladlum, vel quæ liberoremarma , in manibus ei ponat. Our Authoz having 
ſpoken of an expꝛeſs Manumiſſion, here follow infranchiſements in Law. 


& || ORB when the Lozd 
E enableth the Uillain 

to have an action a= 

gainft him, as foz debt oꝛ an⸗ 
nuitp, ⁊c.oꝛ giveth to the Mil⸗ 
lain a certain and flxed eſtate 
in Lands, Tenements, oꝛ He= 
reditaments, as a Leaſe foz 
pears, this amounteth to an 
inkranchiſement, not only du⸗ 
ring the years, but fo: ever; 
(u) and albeit the leaſe be 


made to the Uillain without 
Deed, vet it is an i ran= 


chiſement foz ever. 


Sec. 205. 


T A Uryſile Sur 

| fait a (on vil⸗ 
lein un Obligatton de 
certeine fomme dar- 
gent, ou grant a luy 
per ſon fait un annui⸗ 
tie, ou lefſaalup per 
ſon fait terres ou te- 
nements 


enfranchiſe. 


pur terme 
des ans, le villein eff 


Lſo if the Lord 

maketh to his Vil- 
lein an Obligation of a 
certain ſumme of mo- 
ney , or granteth to 
him by hisDeed an an- 
nuity,or lets to him by 
his Deed Jands or te- 
nements for term of 
years, the Villein is 


infranchiſed. 
Seck. 
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UMI 


Ury ſi le Seignio2 fait un 
A feoftment a ſon villein daſ- 
cun terres ou tenem̃ts ꝑ fait, ou 
ſans fait, en Fee ſimple, Fee tatle , 
ou pur term de vie ou ans, d a 
luy livera ſeiſin, ceo eſt un enkran⸗ 


chiſement. E 


CN A Es ii le Sr 
M fait a luy un 
leate des terres ou te⸗ 
nements, a tener a vo⸗ 
lunt le Sur, per fait 
ou ſans fatt, ceo neſt 
aſcun enfcachiſement , 
pur ceo q il nad aſcun 
mãner d certaintie ne 
ſuertie de (on eſtate , 
mes le Sftr lup poit 
ouſter quãt il voilet. 


1 Airy file Sfir 
ſuiſt envers 


ſon villeine un Præ- 


cipe quod reddat, 
ſil recover ou ſoit 
notiſue apzes appea- 
rance , ceſt un manu- 
miſſion, pur ceo que il 
puiſſoit loyalinent en- 
ter en la terre ſans 
tiel ſuit. En meſme le 
manner eſt, ſil ſuiſt 
envers lon villein un 
action d debt, ou dac- 
count, ou d covenant, 


Sect. 206. 


- 


Sect. 207. 5 


Ut if the Lord ma- 
xketh to him a leaſe 
of lands or tenements, 
to hold at will of the 
Lord, by deed or with- 
out deed, this is no en- 
franchiſement, for that 
that he hath no man- 
ner of certainty or 
ſurety of his eſtate, but 
the Lord may ouſt him 
when he will. 


Seck. 208. 


Lſo if the Lord 
A ſueth againſt his 
villein a Precipe quod 
reddat, if he recover 
or. be nonſuit after 
appearance, this is a- 
manumiſſion, for that 
he might lawfully 
have entred into the 
land without ſuit. In 
the ſame manner it is, 


villein an action of 


debt, or account, or 


ot covenant, or of 
| M m2 


Lo if the Lord maketh a feoff- 

ment to his Villein of any 
Lands or Tenements by Deed, or 
without Deed, in Fee ſimple, Fee 
taile, or for term of life or years, & 
delivereth to him Seiſin, this is an 
| Infranchiſement. | 
This is evident and agreeth with our Daks. 


qT i Er fait. So as a 
Ded made to a Uil- 
lein by the Lozdis 

no enfranchilement, when the 

Dad transferreth no certain 

at 02ds will. At the Zozd 

releaſe to his Uillein all his 
right in Black acre; and the 

billein is not thereof ſeiled , 

this is no inkranchiſement, be⸗ 


cauſe it is void, and can give H. 7: 


no cauſe .of action : if t he 
Lozd attozneth to his Uil- 
lein, this is no infranchile= 
ment. i 


q 2 ſuiſt en- 

vers ſon villein 
un Præcipe quod red- 
dat, Sc.ceo eſt un ma- 


7116121 ſſion. Ind the pꝛinci⸗ 
pal reaſon hereof is, fo: that 
by this ſuit he enableth the 
villein to be & perſon able to 
render him the land by courſe 
of Law, where the Loꝛd with= 
out any ſuch ſuit might habe 


entered. (a) But if tenant (2) 24E-Diſcont. 16, 

in tail be of aMannoz where= ide Brit ton 78.5% 1:6 
: : .*- unto a Uillein is regardant 
if he ſue againſt his- FE 


and infeoffeth the villein of 
the Mannoz, and dieth, the 
iflue ſhall have aFormedon a= 
gainſt the Uiilein, and after 
the Becoverp of the Mens. 


Lilli. 


Cap. 11. 


u ſeiſe the Millein. Ind 
pe nb x is, fo: that he could 


not ſeiſe the Villein till he had 


vered the Mannoꝛ, which 
Re prencial, and at th 
time ot n hi bwught he 
was no Uillein. 

Thetenant introlkg rhe Bil⸗ 
lein of thel om and an eftran= 
ger upon colluſtonz in this caſe 
alt the Lend may enter 
9 

ty, pet map Ye hatt a wet 
Ward againtt them both with⸗ 
out infranchiſement of the 
Utlein; foz if the Lozd ſhoutd 
enter upon the Uillein , then 
Hould his ſeigniozy be ſuſpen- 
ded,# then could not he have a 
wꝛit ol ward againft the other. 
Covenant bjought by che- 
t 2 
tein; tevies a fine to his Uil⸗ 
tein of Lund which is ancient 
Dentefne, the Lo of whom 
the Land is holden reverferh 


voivable, and not void; and 

therefoze being once an en⸗ 

franchiſetnent; it cannot be a= 

_ by the reverſing of the 
ne- 


¶ Soit nonſue : (id 
eſt) non eſt proſecutus 


bre ve ſuum. by the 
Law the Plaintiff is urſt ⸗ 
gent at every continuance, 
audtherefoze th Meroꝛd ſaith, 
Qued petens ſeu quereus (na⸗ 
ming them) vhtulit ſe, who it᷑ 
he be calied,andmake default, 

— 


then he is ſaid to be 
z eſt, non eſt deu 
By Little ton here it ax 


| the, that there is a 


ar= 
= 

turn of the Wit, oꝛ after ap⸗ 
at ſome day ot ton 


pearauce 
{x)Lib.x. fol. 58.62. Beck tinuaute. (x) The difference : | 
erscaſe. 2 H6.13-Brook between a Nonſun and a Retraxir on the parr of the Demandant or Plaintiff is thus. A Non- 
rir.Nonduic 1.8 H-6.7. 50 ſujr ig ever upon a demand made when the Demandant oz Plaintiff ſhould appear, and he 
makes default; a Retraxit is ever when the Demandant oz Plaintiff is pꝛeſent in —_ 


E-3.12, 
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ou de Treſpalle , ou 
de hujuſmodi , ceo eſt 
un enkranchiſement , 
pur ceo que il puiſſoit 
empꝛziſon le villein, 
&pzenver fes biens 
ſarrs tfel ſuit, Mes 
i fe Steignio2- fullt 
fon 'vifleine per ap⸗ 
peifle de felony , ou il 
fuſt endiet de ceo de- 
ſera pas le villeine, 
coment que ie matter 
de lappeal ſoit trove 
encounter le Oür, 
pur ceo que le Seig⸗ 
nioꝛ ne putiffoit aver 
le villeine deſtre pen⸗ 
due ſans tiel ſuit. Mes 
ſt le Uilletne ne futt 
endick de melme le 
felony devant lap⸗ 
peale fire envers luy , 
F puis eſt acquite de 
ceft felony iffint que 
tl recovera damma⸗ 
ges envers ſon. ſeig- 
nio2 pur le fair ap- 
peale, donques le vil- 
leine eſt enfranchile , 
pur 1a caule de le 


the judgm̃ent de dam⸗ 


mages a luy deſtte 
don envers fon ſeig⸗ 
nioꝛ. Et pluſoꝛs auts 
caſes q matters y 
ſont per queur un 
villeine poit eſtre en- 
kranchiſe envers ſon 
Seignioꝛ, c. Sed de 
illis quære. 


Set. 208. 


Treſpaſſe, or of ſuch 
like, this is an infran- 
chiſement, for that he 
might impriſon the 
Villein, and take his 
goods without ſuch 
ſuit. But if the Lord 
ſue his Villein by 
Appeal of Felony 

where he was indite 

of the ſame before} 
this ſhall not infran- 
chiſe the villein, al- 
beit that the matter 
of appeal be found 
againſt the Lord , 
for that the Lord 
could not have the 
Villein to be hanged 
without ſuch ſuit. 
But if the Villein 
were not indited of 
the ſame Felony be- 
fore the appeal ſu- 
ed againſt him, and 
afterward is acquited 
of this Felony , ſo as 
he recover damma- 
pes age inſt his Lord 
or the falſe appeal, 
then the Villein is 
infranchiſed, becauſe 
of the judgment of 
dammages to be gi- 
ven unto him apainſt 
his Lord, And many 
other cafes and mat- 
ters there be bywhich 
a Villein may be in- 
franchiſed againſt his 
Lord, &c. But enquire 
of them. 


UMI 
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(as tegularly he is eber by intendment of Law until a day be given over, unleſs it be when 

a verditt is to be given, foꝛ then he is demandable.) And this is in two ſoꝛts, one pziva*: ve, 

and che other poſitibe. Pꝛibatibe, us upon demand made, that he made default, and vepart 

in deſpite of the Court; and then the entry is, (y) Et poſtea eodem die devenit ad barram præ- g Tr. 5 H.s. Rot. 3 20. ig 
dict. tenens, 8c præd' petens tunc ſolemmiter exactus non venit, ſed à ſea ſua prædicta in contemp- Com. Banco. 

tum Curiæ ſe retraxit, ideo conſideratum eſt, c. Poſitive, as when the entry is, Er ſuper hoc i- 

dem querens dicit quod ipſe von vult uiterius placitum ſuum prædictum proſequi, ſed abinde omnino 

ſe retraxit, xc. ideo, Sc. Another foꝛm thereof ig, quod idem querens fatetur ſe (ſeu cognovit ſe)ul- (). N B. 7g. f & 106 q 
reriu; nolle proſequi verſus predict defend. dec. de placiro przd': (2) A departure in deſpite of 15 Ea. Villen. 2 
the Court is on the part of the Tenant, and is, when the Tenant oz Defendant after appear⸗ | 
ante, and being preſent in Court, upon demand makes departure in deſpite of the Court; and 

then the entry is, Ee prædict' tenens ſeu defendens, licer ſolenniter exactus, non revenir,ſed in con- 

temptum Curiæ receſſit, &defaltam fecit,ideo;f&c. It is called aRetraxit, betauſe that woꝛd is the 

effectual woꝛd uſed in the entry, as befoze it appeareth, and it is ever on the part of the De⸗ (2)Lib:8.ubi.cupra; 
mandant oꝛ Plaintiff. (a) Another difference between a Retrax it and a Nonſuit is, that a 

ketraxit is a bar ot᷑ all other Actions et like oz inferiour nature: Qui ſemel actionem renunci- 

avit, amplius repetere non poteſt. But regularly a Nonſuit is not ſo, but that he may com⸗ 

mence an attion of lihe nature, cc. again. Foz it may be that hv hath miſtaken ſomewhat in 

that action, 02 was not p2ovided of his pꝛoofs, oz miſtaken the day, os the like. But yet foz 

ſome ſpecial reaſons Monſnit in ſomt actions is peremproꝛp. 

In a Quare impedit, vf the Plaintiff be Nonſuit after appearance, the Defendant ſhall (b) 5 E.;. 25. 2. H. 5. 
make a title, and have a Wzit to the Bilhop 3 (b) and this is peremptozy to the Plaintiff, 3* H. 6. 15.22 H. 6. 44. 5! 
and it is a god dar in another Quare i ir:and the reaſon is, toꝛ that theDefendant had by * 13 oO E.. 
judgment of the Court a wit to the Biſhop, and the Jncumbent that cometh in by that Wait 1 . 38, 
Hall never be removed, which is a flat bar as to that pꝛeſentation. And of this opinion is perrmans ca 
ee in our Books, Ind the ſame Law, and fox the ſame reaſon, it is in the caſe upon a 

continuance. . (c)6 E. a. Vill. 26:12. E. 2. 

(c) In a Writ De Nativo habendo, Nonſuit after appearance is peremptozy, foz thereby the ibid. 28.19 E.. ibid. 3 1. 
Uillein is enfranchiſed. And ſo it is if two be Plaintiffs in a Nativo habendo, if one be non= f N B. 78. e. 4. E. a. Nonſuit 
ſuit, this is the nonſuit of both, and no ſummons and ſeverance doth lye in that caſe, albeit 
it be a real action. And this is in favorem libertatis; foz in a. Libertate probanda Nonſuit 
alter appearance is not peremptozy, neither is the nonſuit of the one the nonſuit of both. | 

d) Honſuit in an appeal of Murder, Bape, Robbery, ac. after appearance is peremptoꝛp: & 8 H. 4.1. 12, Stamf. 
and this is in favorem virz 3 fo if the Defendant be acquitted, and take out pꝛoceſs upon the Aff. — ns 
—— — 2. againtt the Pbettozx, 02 it he purchaſe his oziginal wit, kor that cauſe he 22 E.. 64% E16. 

utk. : 7 H.7.5.40.E.3.Dam. 77. 

(e) I the Ptaintt in an appeal of Mayhem be Nonſuit after appearance, it is peremp= :7 Ez. Cron. 356.3. Es. 
tory, fo: the Mrit ſaith, Felonice maithemavir, and thertłee the nonſuit is peremptozy. Action ſur Leſtat 28. 

Y In an attaint, it the Plaintiff after appearance be Nonſait, it is peremptozy : and the (0s Aſ-39.40 Affr. 
vealon is foꝛ thefairhrhat the Law gives to the vetdict andfoz the terrible and fearful judg⸗ „ te Af rs: 
ment that ſhould be given again the fiſt Jury if they ſhould beconvicted: and therefoze upon 22h. .F. N. f. con d 
the Monſuit, the Plaintiff ſhall be impziſoned, and his pledges amerced. But if the pꝛoceſg (g) r 1 H. 6.23.33. 
in an Attaint be diſcontinued, the Plaintiff may have another wꝛit of Attaint, becauſe upon F. N.. 35. b. 19 E. a. tit. 
the Nonſuit there is a judgment given, but not upon the diſcontinuance, Note, it is truly Sever. 14.3 E. 2. Nonſuitit. 
ſaid, that Exceptio probat regulam, foz theſe caſes excepted ftand upon their ſpecial and parti= * E. 3. Sev. 16. 12. E. 3. 
als reaſons, and fail not within the general reaſon of the rule. It is a general rule, that 735 3-929 8-645. 

onſuit befoze appearance is not peremptoꝛe in any caſe, foꝛ that a ſtranger may purchale a 3 H «4 
Wzitin the name of him that hath cauſe of action, as ſhall be ſaid hereafter in this ſection. (hi2 E34. 48 E. 1. 

(8) In real oꝛ mixt aitions the Nonſuit of one Demandant is not the nonſuit of both, but 28 H.6. 3. 1 1 E.. Sev. 26. 
he that makes default ſhall be ſuaimaned and ſevered : but regularly in perſonal actions, the 13-E.3.ibid.r 5.18E2.ibid. 
nonſuit of one is the nonſuit of both :aniels it be in certain particular cales. 28.5E.3.ibid 20.7.E.3.12; 

(n) Jn perſonal actions bzought dy Executozs there ſhall be Summons and ſeverance, be- (4/5 ©3.567-23-Lid.s, 
raufe the det ſhall de taken fo; the benefit of the dead. Ind ſo it is in an action of Treſpaſs, 49 K., Scvcrene 15 
as Executoꝛs fox gods taken out of their own poſſeſſion, Aike Law in account, as Gxecu= (047. E. 3.6. b. 47. Aff. 3. 
toꝛs by the receit of their own hands. 29. Aff. 34.7 H. 4.43. 

(i) In an Audita querela concerning the petſonalty, the nonſuit of the one is not the nonſuit 34. H. 5.31.2 5. H. 6. 19. 
of the other, becauſe it goeth by the way of diſcharge and fre@ing of themſelves, and therefoze 29 E.3.37.-Lib. 6. ubi ſu- 


4 pra. 22 H.6.42.4.E.4. 33. 
the defaulr of the one (hall not hurt the other. Tenant *9 E-2:Nenfuir 32. 


(k) In a Quid juris clamar, the nonſuit of the one is the nonſuit of both, becauſe the 19 b 21.20.85: 
cannot attozn atcoꝛding to the grant. - ibid. 26,27.19.E.3.ibid.12 

C1) Some actions follow the nature of thoſe actions whereupon they are grounded, as the 3 E. f ibid. 7.3... . 
wꝛits of Erroz, Attaint, Scire facias, and the like. It a real action be b:ought by ſeveral 20 H. 6.45. 44.3. 16. 


Præcipes againlt two oz moze, if the Demandant be Honſuit againſt one, he is — E. 3. Serrerance 16, 
agat 
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againſt all; foz as to the Demandant it is but one Writ under one Teſte. Note, Severance is 
twofold ; viz. by Summong ad ſequendum ſimul, and that is when one of the Demandants oz 
Plaintiffs never appeared, and by award of the Court of Nonſuit without any ſummons, and 
thatis after appearance. 


1m1)6 R. 2. Nonſuit 13. m) The Kings Majeſty cannot be Nonſuit , becauſe in judgment of Law he is ever 
25 H.3.Nonfuit,Br.6#- gʒeſent in Courtʒ but the Kings Ftturney, Qui ſequitur pro Domino Rege map enter an ulterius 
20 H. . 8. non vult proſequi, which hath the effect of a Monſuit: but in an infoꝛmation by an Jnfozmer, 


qui tam, &c. the Jnfozmer may be nonſuited. | | 
(aha Hag cap. 5.3 E.3-21- (0) At the Common Lam, upon every continuance oz day given over befoze judgment, the 
47 E.3.1,2-3E.4.fol.1r- Plaintiff might have been Nonſuited;and therefoze befoze the D-:atute of 2 H.4. after verdic 
given, if the Court gave a day to be adviſed , at that day the Plaintiff was demandablezand 
therefoze might have been Nonluit , which is now remedied by that Statute, = 
(00 H. 5.5 8 R. Non: (o) But after Demurrer in Law joyned, if the Court doth give a day over, at that day the 
ſait 34. Demandant oꝛ Plaintiff is demandable , and therefoze may be Nonſuit, foz that is not hol⸗ 
pen by any Statute. | my a 1 
(p) 1 H.. 1. 21 E. 3. 32. (p) Ind after an award to account, the Plaintiff may be Nonſuit: and ſo note a diverſity 
Li. 11 f. 39.41. Mercalfes. yer gon an Interlocutoꝛy award of the Court, and a final judgment. ä ü 
call By thele few inſtructions you Mall the moze eaſtly underſtand the books of terms andyearg, 
and other authozities of Law. And here (to return to Littleton ) it is to be noted, that aldeit 
the Lozd be Nonſuit, yet the inkranchiſemei:t of the Uillein doth remain, foz that grew by the 
appearance to the Writ, and cannot be taken away by the Nonluit ſubſequent. So it is if the 
Writ do abate, yet the inkranchiſement remains. 3 1 
Sg e — nz. J (q) Apres appearance. Sor otherwiſe a ſtranger may purchaſe a Writ in his 
6.b.5.H 7.15. name; and therefoze Littleton materially added theſe woꝛds, after appearance. | 
a Præci Pe. Chere be thꝛe kinds of Præcipes. 1. A Præcipe quod reddat whereof Little- 
ton here ſpeaketh. 2. Þ Præcipe quod permittat. Ind, 3. Præcipe quod faciat,whereof pou map 
read plentifuliy in the Regiſter, and Fitzherberts Natura Brevium, and belongs not p:operly 
to this Treatile. 


Age eat kr 4 folto ¶ Account. Dt this ſufficient hath been ſaid before. 
id. Sect. 74 8.11 .4-101.0V 


Nokes caſe. F. N. ;. 145. q Covenant, Conventio. Hereof there be two kinds, viz. a Covenant perſonal,andi 
Covenant real: and a Covenant in Deed, and a Covenant in Law. Sie 


(1) Wa.cap.12-22-27 I Ou 1 fuit endite deceo.cr) For it the Uillein be not firſt indicted of it, then 
ane 4. upon the acquital of the Uitlein, the Uilisin ſhall recover damages againſt the Lozd by, 
EAT the Statute of W. 2. Quia multi per malitiam, &c. and conſequently ſhall be enfranchiſcd. But 
if the Uillein be fomerly endicted of the Felony, then though the Uillein be acquited upon 

| the Appeal, he ſhall recover no dammages againſt the Lord. Fozwhereſoever the Lozd giz 

(5 Kerey But: veth to the Uillein a juſt cauſe of Action, he is enfranchiſed. (1; And therefoze it the 
Lord kill his Uillein , his ſon and heir ſhail have an Appeal, and thereby his heir ſhall be 

enfranchiſed , becauſe the offence of the Lozd gave to the heir a juſt cauſe of action againſt 


the Loꝛd. 
Sed.209. 
< De il ad eſtre ¶ I Tem ſi Seigni⸗ Lſo if the 17 
(uſtome, Gc, 02 dun mano? of a Mannor Will 


Here lomemayobject, that volle pꝛeſcriber, que preſcribe, that there 
nr il ad eſtre / cuſtome hath been a Cuſtome 


ton in the beginning — this deins ſon manoz de within his Mannor 

e l cee en a freeman may cake lemps dont memo. time out of minde of 

hes caſe 135.3. Ad 33. lands of the Lord to de hol= ky ne Curt, que chel⸗ man, that every Te- 
e min Tenant veins Mur bee 

[b)34 H.6.1 5.4. per Litt. — . 4 > he have maria ſa file a aſcun his Daughter to any 
— the Pax home ſans licence de man without licence 

no ſhould be good, But the le Seignioz del man⸗ of the Lord of — 

S 


Lib. II. 


noz, ferra fine, c ont 
faire fine al Selgnt- 
our del manno2 p le 
temps eſteant, ceft 
pꝛelcription eff void; 
car nul doit faire tiels 
fines foꝛſque tantſole- 
ment villeins. Car 
cheſcun franke home 
poit frankement mar? 
rier ſa file a que pleiſt 
aluy & ſa file. Et pur 
ceo que ceſt pꝛelcripti⸗ 
on eft encounter rea- 
ſon, tiel pꝛeſcription 
eſt void. 


Uillans of bloud oz Freemen holding in villenage oz baſe Tenure. 


Of Villenage, 


Mannor , ſhall make 
fine, and have made 
fine, to the Lord of the 
Mannor for the time 
being, this preſeripti- 
on is void; for none 
ought to make ſuch 
fine but only Villeins. 
For every Freeman 
may freely marry his 


daughter to whom it 
pleaſeth him and his 


daughter. And for that 
this preſcription is a- 
gainſt reaſon, ſuch 
preſcription is void. 


Sect. 21 140 


anſwer is, that though it may 
be ſo in a particular caſe upon 
ſuch a ſpecial reſervation of 
ſuch a fine upon a gift of land. 
yet to claim ſuch a fineby a 
general cuftome within the 
Mannoꝛ, is againſt the Free⸗ 
dome of a freeman that is not 
bound thereunto by particular 


Cenure. But a cuſtome map be (b) 4 3E. 3.5. 14 H. 6. 153 


alledged within aMannoz(b): 
That every' Tenant ( albeit 
his perſon be Free) that hel⸗ 
deth in bondage, oz by native 
tenure, the Free hold being in 
the Road, ſhall pay to the Rozd- 
fo: the marriage ot his daugh⸗ 
ter without licence a fine: and 
ir is called Marchet, as it were 
a Chete oz Fine foz marriage. 
Ind here — _ that 
none ought to pay ſuch fines 
but Uillains, (that is) either 
So note a diverſity be= 


tween a freeholder and a freeman holding in Villenage. A illains uſs to pay to their Aoꝛds in 
acknou ledgment of their bondage foz their ſeveral heads, and thereupon it is called Chevage, 


. Chevagium, of the French wozd Chicte , as it were the ſervice of the head. Df which Bratton 1 
ſaith,c) Chivagium dicitur recognitio in ſignum ſubſectionis de dominii de capite ſuo. And ſome⸗ (e) Bract lib. r.cap; r@ 
times it is wzitten Chivage, but moze pzoperly Chiefage. (d} Chevagium ſignitieth alſo a great ;;,* 1 

Milpziſten foz any ſubject to take ſums of money oz other gifts yearly in name of Chevage, be= (4) 27 All-44- 

cauſe they take upon them to be their chief heads oz Leaders. . 

¶ Fur ceo que ceſt preſcription eſt encounter reaſon,ceo et voyd. This 
contains one of the Maxims of the Common Law, viz. That all cuſtoms and pzeſcriptions 

that be againſt reaſon are void. — 8 


Sef. 210. 


UT in the County 

of Kent, where 
Lands and Tenements 
are holden in Gavel. 


q Es er Caun⸗ 

ty de Kent , 
ou fres # tenements 
ſont tenus en Gavel- 


T PN(e)le County (Vide Letaree de 


conſuetudinibus Kanciæ 
ae Kent. F0; that ann.21.E.1.2 E.;.12. 


in no County of England 0 8 1 
. 42. * 
Lands(f) at this dap be of the ch Vide Mirror cap. l. 


nature of Havelkind of Com-= f.; 


UMI 


kind, la ou per le cu- 
ſtome c ule de temps 
dont memozp ne 
curt, les fits males 
dotent ovelment en⸗ 
heriter, ceo cuſtame 
eſt allowable, pur ceo 
que il eſtoit ove aſcun 
reaſon : pur ceo que 
cheſcun fits eſt aury 
graund gentle home 
come leigne fits eſt, 


kind, there where by 
the cuſtome and uſe 
out of mind of man 
the Iſſues male ought 
equally to inherit, 
this cuſtome is allow- 
able, becauſe it ſtan- 
deth with ſome rea- 
ſon, for every ſon is as 
great a Gentleman as 
theeldeſtſonis, and 
perehance will grow 


mon right, ſaving in Kent on= 
lv. But pet in divers parts of 
Eogland, within divers Man⸗ 
nozs and Seignioꝛies, the like 
cuſtome is in loꝛce. 

¶ En Gavelkinde, 
Chat is Gave all kind:foz this 
cuſtome giveth to all the ſons 
alike. 

¶ Les fits Males 


inheriter. Ind this is the 
general cuſtome extending to 
ſons, But pet 
cuſtame , when one r 
dieth without iſſue; all the 

ot her 


(80 by (ghz. Aff pl ar. 


Lib. II. Cap.11: 


other . 
q Cheſcun fitæ eſt 

auæy grande genile- 

home come leigne fits 


eſt. 'Sy this it appeareth 
that Gentry and A tms is of 
the nature of Gavelkind, foz 
they deſcend to all the ſons,e-= 


very ſon being a Gentleman 


Of Villenage. 


q per caſe a pluts 
grande hono2 K va- 
lour creflera, fil avoit 
rien per ſes Anceſtoꝛs, 
ou auterment perav- 
venture 11 ne puifſoit 
tielment crefler, cc. 


Secf. 211. 


to greater honour and 
valour, if he hath any 
thing by his Anceſtors, 
or otherwiſe perad- 
venture he would not 
encreaſe ſo much, &c. 


alike. Which Gentry and Arms do not deſcend to all the bꝛethꝛen alone, but to all their po⸗ 
ferity : but yet, Jure primogenituræ, the eldeſt ſhall bear as a badge of his birthright his Fa- 
thers Irms without any difference, fo: that as Littleron ſaith Scctione he is moze wozthy 
of bloud ; but ali the d:eth:en ſhall give ſeveral differences, & additio probat mivori- 


(h)Forteſc.cap-40- tatem: and (h) hæreditas inter maſculos jure civili eſt dividenda. 


On auterment peradventure il ne puiſſoit tielment creſſer, ye ea. 
ſon of this is rendzed by the Port : | 


Horace. 


31KH. 8. cap. 3. V. 18. H. c. i. 


ſon, accoꝛding 


Haud facile — quorum virtutibus obſtat 


Res anguſta dom 


— 


But now by the Statute of 31 H 8. a great part of Rent is made deſcendable to the eldeſt 
tothe courſe of the Common Law, fo: that by the means of that cuſtome d.⸗ 


vers ancient and great Families after a few deſcents came to very little oz nothing. 


In plures quoties rivos deducitur amnis, 
Fit minor, ac undã deficiente petit. 


vide Sect. 165. 


JN Er cuſtom appel 
Burgh Engliſh. 
Df thisCuſtomeLittleon hath 
ſpoken befozr in the Chapter 
of Burgage. And in our Backs 
there is a ſpecial kind of Bo⸗ 
rough Engliſh: (i) as.it ſhall 
deſcend to the youngerſon,if he 
de not of the hatf-blod;and if 
he be, then to the eldeſt ſon. 
(k) within the Manno of 
B. in the County of Berks. 
there is ſuch a cuftome, That 
if a man have divers dangh= 
ters, and no ſon and dieth,the 
eldeft daughter ſhall only in⸗ 
herit;and if he have no dangh- 
tets, but ſiſters, the eldeſt ſifer 
by the cuſtome ſhall inherit, 
and ſometimes the youngrſt. 
Ind divers other cuſtomes 


(i)32-E-3-ti. Age 81. 


(x Mlic. 0. ja Elĩots 
Cafe, in Brieſe de Faux 


judgment. 


{4) drt. 187. b. 


Ses. 211. 


Tem, lou per 

cuſtome apper 
Burgh Engliſh, en 
aſcun Burgh le fits 
puiſne inherifa touts 
les tenements, ac. ceo 
cuſtome eſtoit ove aſẽ 
certefne reaſon, pur 
ceo que le fits putſne , 
(fil fault pere # mere) 
per caule de ſon ju⸗ 
ventute, poit le pluts 
meins de touts ſis 
freres lup meſme ai⸗ 
Der, #c. 


AT where by the 


Cuſtome called 
Borrovgh Engliſh, in 
ſome Borough the 
youngeſt ſon Tall in- 
herit all the Teñments, 
&c. this cuſtome alfo 
ſtand with ſome cer- 
tain reaſon, becauſe 
that the younger ſon, 
(if he lack Father and 
Mother )becauſe of his 
young age, may leaſt 
of all his brethren hclp 
himſelf , &c. 


there de in like caſes. And herewith agrerth Britton, who ſaith, (I) De terres des ancients de- 
nes ſoĩt uſe ſolonque le ancient uſage del lieu; dount en aſcun lieu le tient lieu per uſage, que le 


Itage ſoit departable entre touts les enfants freres & ſores, & en aſcun lieu que le eigne avera tout, 
8& en aſcun lieu que le pulſne frere avera tout. | 


Der cauſe de ſon juventute, poet le plus meins de touts ſes freves 


luy meſme ai der, Sc. 


41 Mere by (c.) are implied thoſe cauſes wherefoze a youth is 
leis able to aid himlelf, ec. which the Poet bziefly and pithily expꝛeſſeth thus: 


Imber his 


UMI 


Lib. II. 


Of Villenage. 


Imberbis Juvenis tandem, Cuſtode remoto, 
Gaudet Equis, Canibuſque, & aprici gramine Campi, 
Cereus in vitium flecti, Monitoribus aſper, | 
Uriſivm tardus proviſor, prodigus æris, 

Sublimis, cupiduſque, & amata relinquere pernix; 


And again, no living creature moze infirm than Man: 


Nil homine infirmum tellus animalia nutrit 


Inter cuncta magis 


C Es, ſi home 

volle pꝛeſcri⸗ 
ber, que ſi aſcuns aũs 
fieront fur les de⸗ 


meſnes de fon man- 


no, la dammage fea- 


ſants, que le Seig⸗ 


nio2 del manno2 pur 
le temps eſteant ad 
uſe eur de diſtreiner, 
c le diſfreſſe retaine 
tanque fine kfuit fait 


u lup pur le dammage 
a la volunt, ceſt pꝛe⸗ 
ſcription eff void; pur 


ceo que il eſt encoun⸗ 
ter reaſon, que ſi tozt 
ſoit fait a un home , 
que il de cev ſerra ſon 
Judge demelne: Car 
per tiel voy, ſil avoit 
vammages fozſque al 
value dun mail, il 
puiſloit aſſeſſer a aver 
pur ceo C1, que ſer- 
roit encounter rea- 
fon. Et iſſint tiel 
pꝛeſcription, ou aſcun 
auf pꝛelcription uſe, 
(li ceo. ſoit encounter 
reaſon ) ceo ne doit 
eſtre allow devant 
Judges: Quia malus 
uſus abolendus eſt. 


Sea. 2 12. 


) Ut, if a man will 
B preſcribe, That if 
any Cattel were upon 
the demeans of the 
Mannor, there doing 
damage, that the Lord 
of the Mannor for the 
time being hath uſed 
to diſtrain them, and 
the diſtreſs to retain 
till fine were made to 
him for the damages 
at his will, this pre- 
ſcription is void; be- 
cauſe it is againſt rea- 
ſon, that if wrong be 
done any man, that he 
thereof ſhould be his 
own Judge:for by ſuch 
way, if he had dama- 
ges but to the value 
of an Half. peny, he 
might aſſeſs and have 
therefore an C pound, 
which ſhould be a- 
gainſt reaſon. And ſo 
ſuch preſcription, or 
any other preſcripti- 
on uſed, if it be againſt 
reaſon, this ought not, 
nor will not be allow- 
ed before Judges : 
Quia malus uſus abo- 
lendus eſi. 


Seck. 212. 


4 E T encounter 


reaſon, que ſi 


tors ſoit fait a un 
home, que il de ceo ſer- 
ra ſon judge demeſne, 
it is a Maxim in Law 
Alteui⸗ non = eſſe judex in 
propria cauſa; And therefoze 
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Horice. 


Homer. 


10 E. 3.25. 4.3.84. 
7 E. 2. 24. 38 B. 3.18. 
2H. 3. 4.3 H.. 3H. 6. 19. 
s H. 7. 9. b. 


a fine levied betoze the Bay= Hill. 4 H. 4. Coram Rege 
liffg of Salop was reverſed, Salop. 


becauſe one of the Bayliffg 
was party to the fine,quia non 
poteſt eſſe judex & pars. 


Malus uſus abo- 


lendus eſt. and every uſe 
is evil that is (as our Zu⸗ 
thoz ſaith) againſt reaſon ; 
Quia in couſuetudinibus non 
diuturnitas temporis, ſed ſolidi- 
tas rationis, eſt conſideranda. 
And by this rule cited by 
our Author, at the Parlia= 
ment holden at Kilkenny in 
Ireland, Lionel Duke of Cla- 
rence being then Lieutenant 
of that Realm , the Iriſh cu⸗ 


An. 40 E. 3 at Kilkenny. 


toms, called there the Brehon The Brehon Law. 


Ram, (foz that the Iriſh call 
their Judges Brchons) wag 
wholly aboliſhed, foꝛ that 
(as. the Parliament ſaid) it 
was no Law, but a lewh Cu= 


2 & malus uſus abolendus vide Seck. 265. 
eit. 


But our Student mult 
know, that Ring John in the 
twelfth year of his Reign 
went into Ireland, and there= 
by the advice of grave and 
learned men in the Laws, 
whom he carried with him, 
by Parliament, de communt 
omnium de Hibernia conſenſu, 
oꝛdained and eſtabliſhed, that 
Ireland ſhould be governed by 

Non the 


Lib. II. 


Rot. pat. 11 H. 3. Lib. 7. 
fol. 2 z. b. Calvins caſe. 


Rot. pat 186 H. 3. 
M. 17. N.2 12 


Rot. pit 30 H. 3. 


Trin. 13 E. 1. Coram 
Rege in Theſaur. in 
longs placito. 

fm] 2 R. 3. fol. 1 2. 

In camera ſtellata. 

1 H. 7.3: 


(a) Fleta lib. 3. cap. 4. 
Brit ton cap. 41. 
Mirror cap. z. Sect. 1 6. 
Pl. Com. 1 3 2. b. ö 
Lib. 10. 148. Clun: 
caſe. 


(b) pl. Com. 138. H 39, &c. 
in Brownings & Beſtons 


caſo. 35 H. 6. 34. 


Cap. 1 2. Of Rents. Set 21 3. 


the Laws of England: which of many of the J riſh-men, accoꝛding to their own deſire, wag 
jop tully accepted and obeyed 3 andof many the ſame was [@n after abſolutely refuſed, pꝛefer⸗ 
ring their Brehon Laws befoze the juſt and honourable Laws of England. Rex,&c Baronibus, 
militibus, & omnibus libere renentibus L. Salutem. Satis, ut credimu-, veſtta audivit diſcretio, quod 
quando bonæ memoriz Johannes, quondam Rex Angliæ, pater noſter, venit in Hiberniam,ipſe duxit 
ſecum viros diſcretos & legis peritos, quorum communi conſilio, & ad inſtantiam Hibernenſium, ſta- 
tuir & præcepit leges Anglicanas in Hibernia, ita quod leges caſdem in Scripturas redaQias re liquit 
ſub ſigillo ſuo ad Scaccarium Dublin. 3 1 

Rex Comitibus, Baronibus, Militibus, & liberis hominibus, & omnibus altis de terra Hiberniz, ſa- 
lurem. Quia manifeſie eſſe dignoſcitur contra coronam & dignitatem noſtram, d& eonſuetudines & le- 
ges regni noſtri Angliæ, quas bonæ memoriæ Dominus Johannes Rex, pater noſter, de communi om- 
nium de Hibernia conſenſu teneri ſtatuit in terra illa, quod placita teneantur in curia Chriſtianitatis 
de advocationibus Eccleſiarum & Capellsrum, vel de laico feodo, vel de catallis, quæ non ſunt de 
teſtamento vel matrimonio; Vobis mandamus, prohibentes quatenus hujuſmodi placita in curia 
Chriſtianitatis nullatenus ſequi præſumatis, in manifeſtum digniratis & Coronæ noſtræ pra judicium; 
ſcituri pro certo, quod fi feceritis, dedimus in inandatis Juſliciario noſtro Hiberniz,Statuta curiæ no- 
ſtræ in Anglia contra tranſgreſſiones hujus mandati noſtri cum Juſticia procedat, & quod noſtrum eſt 
exſequatur. In cujus, &c. Teſte Rege apud Winchcomb, 28 die Octobris, anno Regni noſtri 18. 
Et mandatum eſt Juſticiario Hiberniæ per literas clauſas, quod prædictas lireras patentes publice legi 
de teneri faciat. | | | 

Rex,&c. Pro communi utilitare terræ Hiberniæ, & pro unltate terrarum, proviſum eſt, quod om- 
nes leges & conſuetudines quæ in regno Angliz tenentur, in Hibernia teneantbr, & eadem terra eiſ- 
dem legibus ſubjaceat, ac per eaſdem regatur, ſicut Johannes Rex, cum illic eſſet, ſtatuit & firiniter 
mandavit. Ideo volumus, quod omnia brevia de communi jure quæ currunt in Anglia ſimiliter cut- 
rant in Hibernia ſub novo ſigillo Regis. In cujus, & c. Teſte meipſo apud Woodſtock. wherein it 
is to be obſerved, That union of laws is the beft means foꝛ the unity of Countries, * Una 
be eadem lex eſſe debet tam in Regno Angliz quam Hiberniæ. [m)] Terra Hiberniæ inter ſe habet 
Parliamentum, & omnimodas curias, prout in Anglia, & per idem Parliamentum facit leges, & mutat 
leges; & illi de eadem terra non obligantur per ſtatuta in Anglia, quia hii non habent milites Parlia- 
menti. | 

By an Ad of Parliament (called Poynings Law) holden in Ireland in the tenth year at 
Henry the ſeventh, it is enacted, That all ſtatutes made in this Realm of England befoꝛe that 
time, ſho uld be of fozre and be put in ure within the Realm of Ireland, which (though it be be 
way of digreſſion) is not unneceſſary foz our Student to know, But now let us Hear our 
AJuthoꝛ. x | 


— — 


1 


Of Rents. 


WE Roys man⸗ 
ners d rents 

ſont; ceſtal⸗ 

cavoir, Kent ſervice, 
Kent charge, & Rent 
ſecke. Rent ſervice 
eſt, lou le tenant tient 


Sect. 213. 


Hree manner of 
Rents there be; 
that is to ſay, 


Rent ſervice, Rent 
charge, and Rent ſeck. 
Rent ſervice is, where 
the Tenant holdeth 


Chap. 12. 


Ome have divided rents 
into four kinds; viz. 


rent ſerbice „ rent 

charge, rent diſtraina⸗ 
ble of common right, (whereol 
ſomewhat ſhall be ſaid in this 
Chapter) and rent ſeck. 


¶ Rent, in Latin Red- 
ditus, (a) by ſome Dicicur a 
redeundo, quia retro it, & quo- 


tannis redit.* Ind others ſay, 
it is derived of reddere, foz 
that the Bent is reſerved out 
of the p:ofits of the land,and 
is not due till the Cenant 02 
Leſſee take the pzofits; fo; 
reddendo inde, oz ſolvendo, oz 
reſe rvando inde, oꝛ the like, (b) 
is as much to ſap, as the Ce⸗ 


ſa terre de ſon Seig⸗ 
nio2 per fealty, d cer⸗ 
tain Rent, ou per ho⸗ 
mage, fealty, @ cer- 
tain Rent, ou ꝑ auts 
ſervices, c certaine 
Rent; 8 ſi rent ſervice 


his Land of his Lord 
by fealty, and certain 
Rent, or by homage, 
fealty, and certain 
Rent, or by other ſer- 
vices and certain rent; 
and if Rent fervice at 

ſoit 


UMI 
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ſoit a aſcun jour (aue any day that it ought nant 02 Lifſer ſhall pay ſo 
volt eſtre pay) ade- to be paid be behind, wach our of the poſſe of the 
rere, le Seignioz pott the Lorꝗ may diſtrain eſt quam acceptum aut aliquam 


5 - FS rtem ejuſdem reſtituere. Se 
diſtrainer pur ceo de for that of common — elt quaſi — hon 


— 


common dꝛoit. right. and herevf- cometh Reddit 


fo: a Rent. 


Here note, foꝛ the better underftanding of ancient Kecozds, Statutes, C harters, c. Gabel, — 
02 Gave], Gablum, Gabellum, Gabellertum, Galbelletrum, and Gavillettum, do ſigniſie a Rent, - _ 7 1 
Cuſtome, Puty, oꝛ Service, vielded oꝛ done to the Ring oꝛ any other Lozd, 3s Wallingford —— _ , avilletto 
continet 276 Hagas, i.domos reddentes 9 libras de gablo, i. de redgitu : And Oxford, hac urbs red- 2. 


dehat pro theolonio-& Gablo regi 20 l. & Sextarios mellis, comiti Alpharo 10 libras. Ind this is 
the legal ignification thereok. | R 5 | 

q Rent ſervice. Jt is called a Rent ſervice, becauſe it hath ſome cozpozal' ſervice in= 
tident into it, which at the leaſt is fcalty, as here it appeareth. | l en 

¶ e terre. (c) 3 Rent ſervice cannot he reſerved out of any inheritance but ſuch as vide Sed. 218. 
is manurable, whereunto the Loꝛd may enter and take a diſtreſs, as out of Lands and Tene= (cha. E. 3.48. Lib. 5. fol. 4. 
ments, Neverſtons, Nemainders, and. as ſome have ſaid; out of the herbage of lands, and re⸗ 7 Mountjoys caſe 
gularle not out of ane inhericancegincozpozeal,oz that lie in grant. (d) By ad of Law one " 22 2 
rent oz ſervice may iſſue out of another: ag if A.befoze the ſtatute of Quia cmptores terraruin, Büts cafg Pl. Conn. 13. 
had given lands to B. to hold to him by fealty, and ten ſhitlings rent, and B. had made a feoff= (4); «.5.21. ; H. . 36. 
ment in fee to C.&c whereby there was a Meſnalty created; /in this caſe C. ſhould hold of B. 21 H.. 35. 1 H.4.32. 
either by the ſame ſervices the Law created, oz ſuch as he ſpecially reſerved,and B. did by opera« 10 H 6.12. 19 E. g. tit. 
tion of law hold thoſe ſervices of A. by fealty and 10 <.rent, chat is to ſay, by rent and ſervice Gard. 40. 21 Hs. 11. 
out of rent and ſervice : and it the rent be behind, the Loꝛd paramount map diftrain upon the 
land foꝛ his rent,foz both Meſnaity and Seigniozy do iſſue out of the land, the Meſnalty im⸗ 
mediately,and the Seignioꝛy mediately, which is wozthy of due conſideration and obſervation, 


q Certeine rent. (e) Fo: the rent mult be certain, ox which may be reduced to a cer= „. : 
tainty z foz id certumeſt quod certum reddi poteſt. (f) Continetur carta reddendo inde annuatim pogo 1 
ad tales termĩnos, vel faciendo inde tal ia ſervitia, vel tales conſuetudines, quæ omnia debent eſſe W 
cerra & in earta expreſſa, c. but of this I have ſpoken Sect. 136. And the rent may as well be 
in delivery ol Hens, Capons, Noſes, Spurs, Bows. Shafts,Hozles,Hawks, Pepper, Cum= 
mi u, Mheat, oz other pꝛoũt that lieth in render, Ottite, attendance, and ſuch like, as in pay⸗ 
ment of money. (g) But a man upon his keoffment oꝛ conveyance cannot reſerve to him pars (g) 38 H.6.38.a. 
cel of the Innual pꝛolits themſelves, as to reſerve the veſtute oz herbage of the land, oz the 
like, fo that ſhould be repugnant to the grant. Non debet enim eſſe reſervatio de proficuis ipſis, 
quia ea conceduntur, ſed de redditu novo extra proficua. | 


q Poet diſtreine pur ceo. Foz where there is akpalty,2c. incident to the tent, there 5 
is a diſtreſs incident alſc thereunto, (h) But it is to be unde fd, that foꝛ a rent oꝛ ſerbice IhIMirr. cap. 2. Seck. 16. 
the Lozd cannot diftrain in the night, but · in the day time, and ſo it is of a rent charge: but for: % ⁰⁰ 137. 
damage feaſant one may diſtrain in the night, otherwiſe it may be the beaſts will be gone des 
fo:r he can take them. 55 LY 


De common droit. Ot common right, (i) that is by the Common Law, ſo called, (;3w. 1. cap. t. 2 H.. c. r. 
becauſe the Common lam is the beſt and moſt common. birth right that the ſubject hath foz 7 H. Ac. 1. 4 H. d. cap. i. 
the ſafeguard and defence not only of S s. Lands, and Re venues, but of his wife and chil⸗ 
dzen, his body, kame, and life alſo, & as the meaning ot Littleton in this particular caſe is, 
that the Loꝛd may diſtrain fox his rent of common Right, that is, by the Common law. with⸗ 
out any particular reſervation oz pzoviſton of the party, And it is to be obſerved, that the 
Common law of England ſometimy is called Bight, ſometime Common right, and ſometime 
Communis Juſtitia. n the grand Charter the Common taw is called Right, Rectum. Nolli 
vendemus, nulli n:gabimus aut differemus Juſlitiam vel Rectum. In the ſtatute of W. 1. c. i. 
it is called Common droit. En primes voet le Roy t commanda que le peace de S. Eſgliſe & de la 
terre ſoit bien garde & * touts points, & que common droit ioit ſans a touts, auxibi- 
en aux pours came aux riches, ſauns regard de nulluy: which agregth with the ancient Law a 
in the time of King Edgar; Porto autem ha; pagialy) r proponimus leges: pr imum — Legep 
pubſici juris beneficio quiſquam fruit, idque ex æquo & bono, five is dives five jnops fuerit, jus n 
reddit. And Fleta ſaith, Item quod pax Eccleſiz & terræ inviolabiliter obſervet', & quod commu 'Flera lib. 1. cap 29. 
nis juſtiria ſingulis pariter exhibearur. Ind all the Commiſſiong and Charters foz execution of 
Juftice are, Fadturi quod ad juſtitiam pertinet ſecuudum Jegem 8 conſuetudinem Angliz. So as 
in truth Juſtice is the daughter of the Law, ſoz the _ bꝛingeth her fozth. And in _— 
; | n2 . ring 


Lib. II. 


vide Sect 214.216.226, 


252,331. 


35 H. 6.34. 


vide Sect. 121,132. 


Cap. ia. 


that a rent ſervice 

max de reſerved without deed. 
En meſme le 
manxxeyr, ft leaſe ſort 
fait, Tc. F0z thele be 
rents Services, becauſe fe= 
alty is incident to theſe 
Rents, foz (as it hath been 
ſaid hefoze) a leſſer foz life oꝛ 
pears ſhall do fealty, And if 
make a Leaſe at will, 


a man 
reſerding a Vent, the Leſſes 


all not do frakty , and get 
Reſſoz ſhall diffrain foz the 
rent of common right. 


q Rendant, cometh ot 


the word Reddo, i. rem pro re 
dare, and ſigniſieth vieldin 
93 repaying : but. of this I 
Have ſpoken befaze in this 
Chapter, Sc&.213. 


TTY Everſſon. neverſio 
cometh of the KLa= 
tin wozd Revertor, 

and ſgnifieth a returning a= 

gain: and Reverſio 
rerrz eſt tanquam terra rever- 
tens in poſleſſione donatori five 
hæredibus ſuis poſt donum fini- 
tum gcc. as in the caſes that 
Lutleton here hath put. 


J covient que le 
reverſion, c. ſoit en 
le donor ou leſſor, Wc, 
This is not to be underſtod 


only of a reverſion- immedi- , 


ately expectant upon the gift 
oz Leaſe; fo: if a man maketh 
a gift in tail, the Remain⸗ 
Der in tail, reſerving a Bent, 
and keep the reverſion in 
— this is a Kent ſer⸗ 


q Reſervant. Reſer- 
yer cometh of the Latine 


Of Rents. 


ou tenements a un au- 
ter entatle, rendant a 
lup certain Rent ꝑ an, 
il de tommõ dꝛoit poit 
diſtreiñ pur le rent a- 


derere, coment que tiel 


done fuit kalt ſauns 
kalt, pur ceo que tiel 
Kent eſt Rent ſervice. 
En m̃ le manner eff, ſl 
teas ſoit fait a- un hoe 
pur terme de vie, ou 
dauter vie, rendant al 
lefſo2 certain Rent, ou 
pur terme de ans ren- 
vant certaine Rent. 


: 


Seck. 214,2 1 5. 


he Realm, as that which is pzop 


Nd if a man will 
give lands or Te- 
nements to anotker in 
the tail, yielding to 
him certain Rent b 
the year, he of com- 


1 of 
22 Er tn ee Common dro. Littleton in this his Treatile — 
Common droit fix times. | 
Sef. 214 
Auns fait. exit C Ti home vot⸗ 
7 8 is a — Law, L loit donoz tert 


mon right may di- 


ſtrain ſor the Rent be- 
hind,though that ſuch 
gift was made with- 
out deed, becauſe that 
fuch Reat is Rent ſer- 
vice.In the ſame man- 
ner it is, if a leaſe be 
made to a man for life, 
or the life of another, 
rendring to the Leſſor 
certain Rent, or for 


term of years rendring Rent. 


Sed. 215. 


C Es en tiel 

cas ou home 
ſur tiel none ou Leaſe 
volle reſerver a lup 
rent ſervice, il covient 
que le reverſion de les 
terres c tenements 
ſoit en le donoꝛ ou lel⸗ 
ſoz. Car ſi home voile 
kalt feoffment en fie: 
ou voile doner terres 
en taile, le remainder 
ouftre en kie fimple, 
ſans fait, reſervant 
a luy certaine rent, 
tiel reſervant eſt void, 
pur ceo que nul re- 
verſion remaine en le 


donoꝛ; & tie! tenant 


UT in ſuch caſe 

where a man up- 
on ſuch a gift or Leaſe 
will reſerve to him a 
Rent ſervice, it beho- 
veth that the reverſi- 
on ofthe Lands and Te- 
nements be in the Do- 
nor or Leſſor. For if a 
man will make a feoff- 
ment in fee, or will 
give lands in tail, the 
remainder over in ſee- 


ſimple, without deed, 


reſerving to him acer- 
tain Rent, this reſer- 
vation is void, for that 
no reverſion remains 
in the Donor, and ſuch. 

tient 


Of Rents, 


Tenant holds his land 
immediately of the 
Lord ot whom his Do- 

ſelf a Kent foꝛ his own live= 


nor held,&c, : 
the fozce of ſaving oz excepripg. So as (k) ſometime it ſerbeth to reſerve a new thing viz. a (k)8 k. 4.48. 
Beat ; and ) ſometime to gxcepe part of the thing in eſſe that iq granted. 26 Aſſ. Pl. se. 
Ind it is to be underſtd, that in the ceſe of dhe gift in tail, leaſe fo life oꝛ years,the feal= 35 35:34: 
ty ig an incident inſeparable to thereverſton, ſo as the Donoꝛ 0z the Aſſa cannot grant the 
reverſion over, and ſave to himſelf the fealty, oꝛ ſuch icke feryice ; dut the Rent he map except, 
cauſe the Rent, aithough it be ma dent ta the reverou, yet it ig not inſepatably incident, 


Lib II. 


tient la terre imme⸗ 
diatm̃ de le Seignioz 
de que ſon donoz te- 


Sect. 216. 


woꝛd Reſervo, that is, to pꝛo⸗ 
vide foz ſtoꝛe. As when a man 
departeth with his land, he 
ſerveth oz p2ovideth fo; him⸗ 
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a man maketh a gil in tail without ang reſervation, the ſhall hold af the Panoz 
dy the ſame ſervices that he held over. (m) But otherwiſe it ig ot an eſtate fo life pz years, (m) Lit. fol. 4. 
fo: there if he reldvveth ing, he (hall have fealty only, which ig an incident inlegarable to Old tenures 5. 


38 E. 3.7.33 H. 6. 7. 


the xeverlipy, a hath bern (aid. 4 

3 Le remainder auſter en fee ſimple ſans fait, 2 apprareth;that if a 

man maketh a gifc in rail, the remainder in fee, without deed, (n) the rgmainder is good, and (a) 40 E. 3. 10. 10 E.. r. 

paſſeth out of the Donoz by the livery of fein; and fo it is of a leaſe £0; life 02yeats;the res 12 E. 416. 15 8.4.18. 

mainder over in ler. far the partigularoſtate, aud the remainder ta mau intents and purpaſes, ** £412.13 8.3.4. 

ugke hut one eſtate in judgwene of Ae. Vide Sect 69, e BNBats. 
J Remainder. An ieget Lotin it u Remanere, coming of the Latin word rema- 4 bB .. 

neo, foz that (o) it is a reniainder 9z remnant of an eſtate in Lands oz Tentments expectant (Miib. 2. fol. 51. 


upon a particular eſtate, ereated together with the ſam? at one time, as in the caſes here of Lit · Cholmleys Cate. 


tleton appeareth. 


CH ceo eſt per 
L foce de leſta⸗ 
tute de Quia empto- 
res terrarum: cat de⸗ 
vaunt le dit eſtatute, fi 
home feſoit un feoffe- 
ment en fee ſimple 
per fait ou ſans fait, 
rendant a lup & a ſes 
heires certeine rent, 
ceo uit rent ſervice, 
F pur ceo il puiſſoit 
diftreine de common 
doit. Et ſil fuit nul 
reſer vation daſcun ret 
ne de aſcun ſervice , 
uncoze le feoffee te- 
nuſt vel feoffo2 per 
autiel ſer dice que le 
f:offo2 tenuſt ouſter 


Sec. 216. 


A ND this is by 
force of the Sta- 
tute of Quia emplores 
terrarum : tor before 
the Statute, if a man 
had made a feoffment 
in fee ſimple by Deed 
or without Deed, yiel- 
ding to him and to his 
heirs a certain rent, 
this was a rent ſervice, 
and for this he might 
have diſtrained of 
common right. And if 
there were no reſerva- 
tion of any Rent nor 
of any Service, yet the 


Feoffee held of the 


Feoffor by the ſame 
Service as the Feoffor 


q 


Uta emptores 
| terrarum. 
Dertot is ſpoken befoze in 
thrChapter of Frankalmoigne, 

Sect. 140. 


Per fait 
7 J — fait ow ſans 


C. Foz all rent fer= 
vices may be reſerved without 
ded, (as hath been ſaid, and 
as appeareth here.) 
Ind at the Common Law, 
4 t — you _ a feoſtment 
nie vp 5 might upon 
that feoffinent have reſervey 
a reut to him and his heirs, 
becauſe it was a rent ſervice, 
and a tenure thereby created. 
¶ Er fil fuit nut re- 


ſervation, Sc. le feoffee 


tenuſt del feoffor os 


autiels ſervices, 
This is evident, andagroth 


; 


with our books,* that in this Britton fol. 1900: 


caſe the Law created the 


- te⸗ 2 E. 3.33.25 E. gard. 21. 
nure: wherein it is to de ab⸗ 4 E. 3.10.22 


pl. 53. 


de fon Seignioz p20- did hold over of his ſerved, how the Law regard= 7 Urea ge 
cheine paramount. Lord next paramount. *h equity and equalicy, withs 324. . 


n gut any paoviſton oz reſerpa= Sed. 
tion of the party, Ipſz etenim Leges cupiuntut jure regantar. 


Sc. 


Lib. II. 


Britton fol. 1 00. 
Fleta lib. 3. cap. 74. 
Vide Sect. 370. 


(p)3 E.. 8.11 H.. 22. 
35 H. 8. 34. 90 E. 4· 13. 
17 E. 3.13 H. 417. 


(q)Flera lib. 3. cap. 4. 
Britton fol. 100. 


(c) 12 E. z. Feoffment 8. 
16 E. 2. Aſſ. 38 m. 


(5) 35 H.. 3 6. 


Old tenures. 
Britton cap. 66. 1 64. 
FN. B. 2 t o. Bract. 8 6. 


Cap. 12. 


7 PE fait indent. 
It cannot be by a 
Dad indented, unleſs it be 
actually indented : fo: albeit 
the woꝛds of the Deed be, Hæc 
indentura, &c. pet if it be not 
indented indeed, it is no Jn= 
denture; but if the Derd be 
indented, albrit the woꝛds of 
the Deed be not, Hzc inden- 
tura, yet it is an Jndenture. 
And it is hoiden, that(p)if 
a feoffment in fee de made by 
deed poll reſerving a Rent, 
this reſervation is good; fox 
when the Feoffes accepts the 


Deed and livery of the land, 


he 11 to the Rent, and 
the { 
woꝛds of the Feoffoz,and not 
by the grant of the J coffee : 
but of this moze hereafter. 
Fn the mean time it is to be 
noted, that of ancient time a 
Deed indented was called 
Charta chirographata,oz Charta 
communis, becauſe each party 
had a part. And a Deed poll 
was called Charta de una par- 
te. (q) Chartæ autem de puta 
donatione de ſimplici penes do- 
natorium & e jus hæredes debent 
remanere, communes vero du- 
Plicari debent , ita quod quili- 
t habeat partem ſuam, vel fi 
una fit tantum tunc in æqua 
manu communis amici urrjuſque 
ponatur ſalvo cuſtodiend, dum 
cuilibet partium neceiſe ſuerit 
exhibend*. | 
. {7 Reſervant a buy, 
(r) Note, it is a Maxim in 
A aw, that the rent muſt be 
reſer ved to him from whom 
the tate of the land moveth, 
and not to a ſtranger. (s) But 
ſome do hold, that other wiſe it 
is in the caſe of the Ring. 


Et tiel rent eſt 


rent charge. It is called 


a Bent charge, becaule the 


land foz payment thereof is 


Charged with a diſtreſs, It 
it be to the whole value of the 
land, oꝛ to the fourth part of 


ent is reſerved by the 


Of Rents. 


Sea. 217. 


C Es ſt home 

J per fait en- 
dent a cel jour fait 
tiel done en fi taile, 
le remainder ouſter en 
fee, ou leaſe a terme 
de vie, le remainder 
ouſter en fee, ou un 
feoffment en fie, a per 
m lendenture il re⸗ 
ſerve a lup & a ſes 
heires un certeine 
rent, & que ſi le rent 
ſoit aderere, que bien 
lirroit a luy @ a ſes 
hetres a diſtreiner, dc. 
tiel rent eff rent 
charge, pur ceo que 
tielz terres ou tene- 
ments - font charges 
ove titel diſtreſs per 
foxce de le ſcripture 
tantſolement, & ne- 
my de common dꝛoit. 
Et ſi tiel home ſur 
fait endent reſerba 
a lup d a ſes heires 
certein rent, ſans al⸗ 
cun tiel clauſe wiſe 
en le fait , que il poit 


diſtreine, donque tiel 


rent eſt rent ſecke, 
pur ceo que il ne poit 
vener de aver le rent, 
ſi ceo ſoft deny, per 
mean de diſtreſſe: & 
fil ne fuit unques en 
ceſt cas ſeiſie de la 
rent, il eſt ſans reme⸗ 
die, come ſerra dit a⸗ 
pꝛes. 


the value, then the Kent is called a ſæ farm. Here Littleton putteth his caſe, and ſo did Ne 
t 


Sea, 217. 


Ut if a man by 
Deed indented at 

this day maketh ſuch 
a gift in fee tail, the 
remainder over in fee, 
or a Leaſe for life, the 
remainder over in fee, 
or a feoffment in fee, 
and by the ſame In- 


denture he referveth 
to him and to his 
heirs a certain rent, 


and that if the rent be 
behind, that it ſhall be 
lawful for him- and 
his heirs to diſtrain, 
&c.ſuch a rent is a rent 
charge, becauſe ſuch 
Lands or Tenements 
are charged with ſuch 
diſtreſs by force of 
the writing only, and 
not of common right; 
And if ſuch a man 
upon a deed indented 
reſerve to him and to 
his heirs a certain 
rent, without any ſuch 
clauſe put in the deed, 
that he may diſtrain, 
then ſuch rent is rent 
ſeck, for that he can- 
not come to have the 
rent, if it be denied, 
by way of diſtreſs. 


And if in this caſe he 


were never ſeiſed of 
the rent, he is with- 
out remedy, as ſhall 
be ſaid hereafter. 


JMI 


Lib. II. 


Of Rents. 
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the next Section bekoze, cf a clauſe of diſtreſs generally granted. [t] 2 man granted a (t. Lib. .f. 25. b. Maude 


rent out of certain land, pro conſilio impenſo & impedendo, Co have and to hold to him and Caſe. H. 43 El. in Com. 
to: his Plligns foꝛ term of his life, papable at four Feaſts in the year , and foz default of Banco, Rot. 1 108. inter 


Maund & Gregory. 


payment upon demand, it ſhould be lawful foz him to diſtrein; the Gꝛantes granted the Rent 1 & 41 Elin Con 
over; the Aſſignee after one of the days demanded the Rent, and diſtrained, and the diſt reſs — — — * 
was adjudged lawful, foꝛ he needs not make a demand at any of the days, as in the caſe of re= Read. 18 El. Dier a. 
entrp, bur he may demand it when he will, foz it is only to eutitle him tu Hig remedy foz his 


mer duty. 


¶ Diſtreiue, Sc. Here by [Kc.) is implied what things are dittrainable, which elle⸗ Vide(eQ.221, 
where is expelled at large. Alſo where the diſtrels is to de raken in the ſame land, and in 
ſome other; which with many differentes is fet down in his pꝛoper place. | 

4 I il erra ſans reme die. Note, that upon a reſervation of a Kent upon a Feoff- 
ment in Fe by deed indented, [WI thx Feoffoz ſhall not have a w2it vf Annuity, becauſe the * 3 E. 3-Annuity 52; 
woꝛds of Beſe:vation, ag reddendo, ſolvendo, faciendo, renendo, reſeryando, &c. are the wozds . hs 26 Aſſ. Pl. 66. 
of the Feotfox and not ok the Feoffee, albeit the Feolfte de acceptance of the ſtate is bound 


thereby, 


And where Litrleton putteth his cafe 


when Aa Reſervation is made upon an eſtate that 


paſſeth by livery, the Came Law it is, if a man at this day do bargain and ſell his land by 
deed indented and inrolied accozding to the Htatute, a Bent map be reſerved thereupon : fox 
albeit an Uſe had only paſſed by the Common law, yet now by the ſtatute of 27 H.8. cap.10. 
thr uſe and poſſeſſion paſs together, and ſoit was adjudged. ; 
reverſfon 02 remainder, and any other conveyance of lands oz tenements, whereby any eſtate 7 nny 


doth paſs, 


C rp ſi home 

ſeiſie de cer⸗ 
taine terre graunt per 
un fait polle, ou per 
tndenture, un annual 
rent iſſuant hozs de 
meſme la terre a un 
auter en fi, ou en fte 
taile, ou pur terme de 
bie, tc. oveſque clauſe 
de diſtreſs, ac.donques 
ceo eſt Rent charge: @ 
fi le grant ſoit ſans 
clauſe de diſtreſſe, don- 
nues tl eft Rent ſeck, 
Et nota, que Rent 
ſeck idem eſt quod red- 
ditus ſiceus; pur ceo 
que nul dittreſle eſt ins 
cident a c. 


Sel. 218. 


Lſo if a man ſei- 
& fed of certain 
Land grant by a 
Deed poll , or by In- 
denture, a yearly rent 
to be iſſuing out of 
the ſame land to ano- 
ther in fee, or in fee 
tail, or for term. of 
life,&c, with a clauſe 
of diſtreſs, &c, then 
this is a Rent charge: 
and if the Grant be 
without clauſe of di- 
ſtreſs, then it is a Rent 
ſeck. And note, that 
Rent ſeck idem eff 
quod redditus ſiccus; 
for that no diſtreſs is 
incident unto it. 


And ſo it is of a grant of a Mich. 36 & 40 El. in 


Oi de Terre. 
| (x32 E.3.tit.Scir.fac. 
| 2 de 100. 4 0E. 3. l. Com 139. 

granted dut of a Pilcary, a 

Common, an Þdvowſon, oz 

ſuch like incoꝛpozeal inheri= 

tances ; but out of lands oz 

tenements, whereunto the 

G:antee may habe recourſe 

to diſtrain, oꝛ which may be 

put in view to the recogni⸗ 

ro:s of an Aſſiſe, as hath been Vide ſect. 213. 

ſaid dbefozr in this Chapter. 

Ind though it be out of lands 

oꝛ tenements, ¶ 2j yet it muſt t211 E. 4.3. b.; 3H. 6. g. 


de out of an eſtate that paſſeth 50k. 3. 9.8. 4. 8. 5E. 3. 


by the conveyance, (ag by Fines 1.5. 3. 7.46. 3. 23 
all Littletons Examples ap⸗ * E. r. 
peareth ) and not out of a 
right; As it the Diſſeiſee re⸗ 
leaſe to the Diſſeiſoꝛ of land, 
reſerving a rent, the reſer⸗ 
4 is void. Et ſic de fimi- 
ibus. 


q Grant per fait, 
* Yifo a man may have a 19 E Title 31. 
rent by pꝛeſtription. 719 E. Title 34: 


J Rent ſect idem eſt quod redditus ſiccus. This needs no explanation, fo) 


Littleton expounds it himſelf, 


Fett. 


1 A » 


Lib. II. 


Cap. 12. 


q R ENT. charge. 
Here it appeareth by 
Littleton, that this prima facit 
is a Rent charge,whereof in 
this Chapter ſhall be ſpoken 
moze at large. 
Ind ſo it is a Kent Seck. 
om grant. Put 
caſe that A. be ſeiſed of lands 
in Fee, and he and B. grant a 
Kent charge to one in Fe, 
this prima facie is the grant of 
A. and the confirmation of B. 


vut pet the Gzantee may have 


[)16E.2.tit. Annuity 47. 
Vide ſect. 314. 


(b woc. & Stud. cap. 3+ 
17 El. Dier 344. b. 
45 E. 3. Executor 72. 


(c)3 E. 6. Dier 6c. And 
Serjeant Bendloes re- 
porteth, that ſo was the 
opinion the Court. 


(d)z H.. 13. 
Dier 17 Eliz. 344. b, 


le) 29 Aſſ p.22. 


a wit of annuity againft 
both. Two men (a) grant an 
annuity of 20 pounds per an- 
num to another, although the 
perſons be ſeveral, yet he ſhall 
Have but one annuity : but if 
the grant be, Obligamus nos, & 
utrumque noſtrum,the Gꝛantes 
map habe a Wzit of annuity 
againſt either ot them, but he 
hall have but one ſatigfaci= 


on. 

¶ Briefe de annuity 
is a Wit foz the recovery of 
an annuity. (b) In annutty 
is a pearly paiment of a cer⸗ 
tain ſum of money, granted 
to another in fee, foz life oz 
pears, charging the perſon of 
the G:antoz only. (c) But not 
only the Gzantee, but his heir 
and his and their Gꝛante al= 
ſo ſhall have a wit of annui⸗ 
ty. (d) But tf a Bent charge 
be granted to a man and his 
heirs, he ſhall not habe a Wꝛit 
of annuity againlt the heir of 
the G:antoz, albeit He hath 
aſſets, unleſs the grant be foz 
Him and his heirs. 


Of Rents. 


Sect. 219. 


C Tem, fl home 

granta per ſon 
fait un rent charge a 
un auter, le rent elk 
arere, le grantee poet 
eſlier ſil voet ſuer un 
bꝛiele de Annuity 
de ceo envers k gran⸗ 
toꝛ, ou diſtreiner pur 
le rent arere, c le di⸗ 
ſtreſs retaine tanque 
il ſoit de ceo paß: mes 
il ne poit fatre ne a- 
ver ambideux enſem- 
ble, gc. Car ſil reco- 
ver per byiefe Dan⸗ 
nuity, donques la 
terre eſt diſcharge 
de le diſtreſs, cc. Et 
ſil ne ſuiſt Bziefe de 
Annuitie , mes di⸗ 
ſtrafne pur les arre- 
rages, tle Tenant 
ſuiſt ſon Beplentare , 
t donques le grantee 
avowa le pꝛiſel de le 
Diftreſle en la Terre 
en Court de recozd, 
donques eſt la Terre 
charge, &@ la perſon 
del grantoꝛ diſcharge 
d Action d annuity, 


Ses. 234. 


A a man grant 
by his Deed a 
Rent charge to ano- 
ther, and the Rent is 
behind , the Grantee 
may chuſe whether he 
will ſue a writ of An- 
nuity for this againſt 
the Grantor, or di- 
ſtrein for the Rent be- 
hind, and the diſtreſs 
detain until he be 
paid: but he cannot do 
or have both toge- 
ther,&c. For if he re- 
covers by a writ of 
Annuity, then the land 
is diſcharged of the 
diſtreſs, &c. And if he 
doth not ſue a Writ of 
Annuity, but diſtrain 
for the arrearages, and 
the Tenant fueth his 
Replevin,and then the 
Grantee avow the ta- 
king of the diſtreſs in 
the land in a Court of 
Record, then is the 
land charged, and the 
perſon of the Grantor 
diſcharged of the A- 
ction of Annuity. 


¶ Poet eſſier. The Gꝛante hath election to bꝛing a Wzit of Innuity, and charg⸗ 
ing the perſon only, to make it perſonal, oz to diſtrain upon the Land, and to make it 


real. 


But if a man grant a Rent charge to a man and his heirs, and dieth, and his wife bing 
a Wzit of Dower againſt the heir, the heir, in bar of her Dower , claims the ſame to be an 
Annuity, and no Rent charge, yer the wife fhall recover her Dower, foz he cannot deter- 
mine his election by claim, but by ſuing of a Writ of annuity, (as Littleron ſaith;) neither can 
the heir have after the endowment an annuity foz the two parts, foz that ſhould not be accoꝛd⸗ 
ing to the dd of G:ant, foz either the whole muſt be a Kent charge, oz the whole an An⸗ 
nutty. But Littleton ig to be underſtod with ſome limitation: (c) foz of a Kent granted foꝛ 
owelty of partition a wit of annuity doth not lie, becauſe it is of the nature of the land de⸗ 


ſcended 


UMI 
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ſcended. Alſo of ſuch a Rent as may be granted withaut deed a Wit of annuity-doth. not 
zye, though it be granted by Ded, „ F Ee TX — 1 
* (f) And heie is to be noted, That here ig no election. given ot two ſeveral things: ag it the (57 RowldndHeywards 
grant were of an annuity,0z a Rode yearly,gc tot there the Gzantoz hath election at the dar to 75.0009 2 
deliver which he would. But here is two remed es. given foz one yearly ſum ne, and conſe= | ,, 7 pon p 
quently rhe Gzantee ſhall at any time have election to take which of the remedies he will, fo: ; 5 H. 5. 10.9 E. 4.46. 
in all caſes where ſeveral remedies be given, the party to whom the Law giveth the remedies, 21 £.4.55.b.c E. 5.4. 
it giveth him withall election to take which of the remedies he wilt. #190000 e 
Mes il ne poet faire ou aver amblgeux enſemble. $9xthen he ſhall keco⸗ 11 

1 » | Rowland Heywards caſe. 


4 * 


ver one thing twice, which ſhould be double charge to the Gꝛantoz⸗ 
Note, as to elections theſe diverſities following: 142 neon d 
| Frirſt when nothing paſlech to the feotfee 02 grantee. be foze election to have the one thing az 
the other, there the election ought to be made in the like of the partieg, and the heir oz executoz 
cannot make election. But when an eſtate oz intereſt paſſes immediately to the Feoſfes, Done, 
oꝛ G:anree there election may be made by them, oz by their Dgirs oz Executozs. | ee 
Sccondly, when one and the ſame thing paſſeth to rhe Done oz G:antee,and the Donee oz 
Gꝛantee hath legion in what manner oz degree he will tabe this, there che intereft paſſeth 
immediately, and the part p, his heirs, oꝛ execucozs, may make elegion when they will. 
- (Chitdly, when election is given to ſeveral perſons, there the firt elegion made by any ot 
the pe ſons ſhall ſtand, _ 29002 


Foutthly, In caſe an election be given of two ſeveral things, always he which is the fir 
agent, ai d which ought to do the firſt act, ſhall have rhe election. Xs if a man granteth,a rent 
of 20 ſhill:ngs, ox a robe to one and to his heirs, the Gꝛantoꝛ ſhall have the elccion; foz he is 
the firſt agent by payment of the one, oꝛ delivery of the other. So ik a man. maketh a teaſe , 
rendering a Rent oꝛ aBobe,the leſſee ſhall have the election cauſa qua ſupra,und with this agree 
the bos inthe * margent (8) Bur if J give unto you one of nip hozſes in my ſtab.e, there * 5 £.4.36.b.13 E. 4.4.b. 
you ſhal have the election. foz you ſhall be the firſt agent by taking oz ſeiſure of one ot them. L.5 B. 4.6. b. 11 E.3 annu- 
And if one grant to another 20. lo ds of $4a3ill, oz 20. loads of Maple to be taken in his ity 27-11 Aſſp.8.29 Aff. 
wed of D. there the Gzantee ſhall have election, foz he ought ts do the firſt act, s. to fell and 553 E. s. cit. All-17 5.43 
take the (ame. | 2 J e E. 3. tit. Barre 194. 
Fikehly. when the ns granted is of things annual, and are ta have cantinuance. there the (g) 2 H. 7.23. a. 
election remaineth to theGzantoz, (in caſe where the Law giveth tg him election) as well af= 
ter the dap, as befoꝛe, otherwiſe it is when the things are to be perfozmed unica vice: And 
therefoze il I grant to another foꝛ life, an Annuity oꝛ a Rode at the feaſt of Eater, and 
both are behind, the Gꝛantee ought to bzing his wzit of Annuity in the dis junctive, foꝛ if he 
ming his wzit of Annuitr foz the one onely, and recover, this judgment all determine his 
election foꝛ ever, foz he ſhall never have a wꝛit ot Annuity aftertpards, but a Scire facias upon 
the ſaid judgment. An hich reaſon Fitzherbert iu his Natura Brevium not obſerving, held an | 
opinion to the contrarę. But if I contract with you to pay unto you 20. ages eps robe 9 E-4-35.13 E.q4.& the 
one oz 


at the feaſt of Eaſter, after the feaſt you may bzing an Acion ok debt foz t oz the other aborefaid Books. 
other. On / 

Sixthly, The Froffœ by his ad and wong may loſe his election, and give the ſame to the 

Fecffoz : As if one infeoff another of two acres , to have and to hold the one fo: life, and the 

other in tail, and he beko: e election makech a froffment of both in this cale the Feoffoz ſhall 

enter into which of them he will, foꝛ the act and wzong of the feotfee. | 


J Si recover en briefe de Annuitie donques eft la terre diſcharge de 


diſtreſs here is to be obſerved, that this determination of the election of the Gꝛantee muſe 

be by action oz ſuit in Court of Becozd (h)foz albeit the Gꝛantes diſtrain foz the Rent, ve the (h):7 El. Dier. 344. b. 

may bung a wꝛit of Innuity and diſcharge the land, Ind Littleton putteth his caſe here (ure= 

ly upon a Recovery in a Wzit of Þnnuity. (i) But if the Gꝛantee doth bzing a zir of Bungi- (F. N.; 1 52. b. 

tv, and at the return rhcreof appear and count, this is a determination of his election in Court 5 57-33»: 

of Recoꝛd, albeit he never pꝛoceedet h any farther.(k) Is if a wife be endowed ex aſſenſu partis, (x) r2 E.2.Dower 158. 

and the husband dieth, the wife hath election either to have her Dower at the Common Law, 

oz ex aſſenſu patras: i ſhe bing a wzit oz Dower at the Common Law, and count, albeit ſhe 

recover not, yet ſhall ſhe never after claim her Dower cx aſſenſu pairis, : : 
(1) So if theGzantee bzing an aſſiſe for the Rent, and make his plaint, he ſhall never after (1) 10 E.z.r7. 

bzing a wꝛit of Annuity. But the purchaſing of a Wzit of Annuity, and entty of it in Court | 

of Recoꝛd, oz an aſſiſe,is no determination of the election, becauſe an eftranger may purchaſe 

z Wait in the name of the Gzantee,and enter it of recozd, but if the Gzantee appear thereun= 

to. c. then this doth amount to a determination of his electoinas hath been ſaid. 


Ow” on 


Lik II. Cap. 1 2. Of Rents. Seck: a 19. 


I Son Rerplrgi are. Linleton ſpake immediately befaꝛł of Un briefdannuity, but here 
Glanvil lib. 12 cap. 12. de ſaith, Son Reple iare, hecauſe goods may be teplebied two manner of waps,vI1z. by dꝛit 5 


Marlbr. cap. a i. is by t ommon Law, or by the plaint, and that is by the Dtatutes,fo2 the moze 
r 2 : 2 of their cattei and good 2 H eplegiare lirth, as Lirtleton here reacherh 
35 Vines Wha 249-40 125 where gods are diftreived and impounded, the owner of the gods may habe a mit De 


eplegiari faclas, whereby the Sheriff is commauded, taking ſureries in that behalt, co re- 
deliber the goods diſtrrined to the owner; . ben complaint mads to the Sheritt, he oughe 
Marlbr.cap.21.21 H.6. to make 8 Repievy in the County, Replegiate is compounded of Re and plegiare, as much ag 
Return de vic. 17. to fap,to rebeliber upon pledges oꝛ ſuretirs; and in the Statute of Marlebridge, Deliherate ig 
(m) W. a. cap. a. uſedfoz 5 (m) Indthe Sheriff ought to take two kind et pledges, one by the 
Fleralib.4.cap.5.4H-6.15- Common A aw, and they be plegii de proſe o, and another by the ſtatute, v piegii de re- 
Regiſt. F. N. B. 68. K torno habendo. Vide Sect. 38. what things ay tawfuily be diſtreined, wherupon Replegiare 
le 2 o fd. man he furd. Che forms of the wzit Pen ſhall read in the Regiſter and F.. B.... 
to); 3.E.3.Replev 43. (n) It is a general rule, that the ptaintiſt mus have the pꝛoperty of the gods in him ae 


2 E. 3. 18.9 H.6. 25. the time of the taking. (o/ But yet if the gods of a viltein be diſtreined, the Lom of the 
| 4 2 villein hail ave a Heptevy, becauſe the byi 


v 1 AS ing — Rennes — 
19 E. z. Replev. 32 a the pzoperty in t inte t in that cafe, if the goods villein be 
Dane — hos uta the 7000 bal habe no Repie by, becauſe the villein Had but a righe. 
1 1. 2% (p) Butthere by two'kind ofpzoperties: a general pzoperty, which every abſolute owner 
$946 Lend dez ke weber „ n oz taken to manure his lands, oz the like : 
and e a Rep! d Pp. : | g 
And albeit it be pzovidedby the Statute of Marlebridge, cap. 22. quod vicecomes poſtqueri. 
Marlbr. cap. 22. moniam inde ſibi facta q, ea fine impedimenito vel contradictione ejus qui dicta averia ceperic deſi 
(9030 E.. 22. 31 E. 3. berare poſſit, c. (q) pet where the Dekendant claims pꝛoperty, the Sheriff cannot pzocard: 
Replev. 35. & 4. fo: it is a rule in I aw, that pzoperty ought to be tried by wait, And therefoze in that caſe 
7 8.4.26.28-3rH-5- where the trial is by piaint, che Plainrif may have a whit De proprierate probanda directed to 
Prop.prob.5-1 B-4.9-22 the Oherifk to try the -pzaperty 3 and ik thereupon it be found fer the Plaintiff , then th. 
2 es. Sheriff to makedeliverance; (foz ſo be the words of the Wzit ) and if fox che Defendant, be 
wh can no farther pzoceed, but that is but an enquelt of office: and therefore if thereby it be tomb 
againſt the Plaintiff, pet he map have a wzit of replevy to the Sheriff, and if he return the 
elaim of pzoperty, t. yet Hall it pꝛocred in the Court of Common Pleas, where the p:opercy 
Hall be put in iſſue and finally tried. Ind the Sheriff may take a plaint upon the ſaid ac 
out of the County, and make replevin pzeſentiy, foz it ſhould be inconvenient foz the owner to 
kozdear his cattei till the County dax. : 
(r)5 E. 3.38.11. H. 4.4. (r) Ir is to be noted, —— a man cannot claim pꝛoperty by his Baykf oz ſervant: and the 
r7 E. a. Prop. probs. reaſon is, foꝛ that if the kall ont to be faiſe, he ſhall be fined foz His contewpt, which the 
| Led cannot be, intefle he maketh claim Himſelf; foz Nemo punitur pro alieno Delidto. ö 
34 H. 6. 47. In a ſpecial caſe a man may have a Replevin of gods not diftreined; as if the Melne put 
in higcattel in lien of the cattel of the Tenant paravail, that he is bound to acquite , he ſpall 
| | have a reptevin of thoſe cattell that never were diftreined. 
21.3. Gage deliver.s. f a man by his Deed grant a Rent with clauſe of diftreſſe , and grant farther , that he 
Mall keep the gods diſtreined againf gages and pledges, untill the rent be paid; vet ſhall 
the S replevy the gods diſtreined: foz it it againſt the nature of ſuch a diftrefle to be 
irrepiediſable, and by an invention the current of repie bins ſhould be overth:own, to the 
hindzance of the Commonwealth; and therefoze it was diſallowed dy the whole Toure , and 
Bracton lib. 4. f. 233. a& b. awarded that the Defendant ſhould gage deliverance, oz elſe go to paiſon. And Bradton is of 
the ſame opinion, łoʒ he ſaith, Eodem modo de via obſtructa, per breve quod juſticiet proprer com- 
munem 5 — ne trauſeuntes ire diu impediantur, quia hoc eſſet commune damaum te in hoe 
vicecomes & juſticlarii faclant ſicut ſuper derentionem averiorum contra vadium plegii,proprer com- 
munemutilitatem, ne avimalia diu inclufa pereant: which in mine opinion is an excellent 
point of learning. | 
| N the dealts of divers ſeveral men be taken, they cannot joyn in a Repleg. but every one 
a3 E.3.92.3 py mut have a ſeveral reyleyin: and ſo in a Reptebin it is a good plea to ſay, that the properry 
99 the Plaintift᷑ and tu a ranger, and where there be two Plaintiffs, that the pꝛoperty is 
Regiſt fol 133. There is alſo a wzit De homine replegiando, But Littleton is ready to give you farthre 
Bract. ſol. i 2 1. & 154 inftrucion,therefoze x him. 
W. i. cap. t t. Fleta lib.z- | * ' 
62.2. F.N.B.66.b, ¶ Et avowa le priſe Gc. en court de record. pere it aypeareth, that an a- 
bowzy in Court of Recon which is in nature of an action, is a determination of his elegion 
befoze any judgment given. Ind this ig a geb rot of that which hath been koꝛmetly ſaid of 
thr wits of Fnnuity and Iſſile, acts 


Lib. II. Ot Rents. Sect. 2380 146 
Fa EjeRio ſeme! ſacta & placitum teſtatum non patitur regreſſu ,n. 21 H.6.24-per Newton 

| Quod ſemel placuir in electionibu, amplius diſplicere non potͤſt. 27H64 
It a Rent charge be granted to &. and B. and their heirs, A. diſtreineth the beaſts of the 

Gzanto:, and he ſueth a Keplevin, A. aboweth foz himſelf, and maketh conuſance foz B: A. 

dieth and B. ſurviveth, B. ſhall not have a Mzit of Annuity, foz in that cafe the election and 

avomy foz the Rent of A. barreth B.of any election to mabe it an Aunuitt albeit he aſſented 

ndt to the abo wr. | nns „ e 
But here is another diverſity to be obſerved between the caſe afozefaid of the grant ot th 

ent, where he (as hath been ſaid) may make it either real oz perſonal, and when a man 

may have election to have ſeveral remedies foꝛ a thing that is meerly perſonal oꝛ meriꝝ real 

from the beginning. As if a man may have an action of account e an action of debt at his 21 E.2. 5 b. 

ple aſure, and he bzingeth an action of account and appear to it, and after is Nonluic, yer map 27 E. 3.29. b. 

he have an action of debt afterwards, becauſe both actions charge the perſon. The like Kaw 


UMI 


is of an Aſſiſe and of a Wzit of entry in the nature of an Aſſiſe,and the like. 


C Tem „ ſi home 

1 voile que un 
auter averoit un Rent 
charge iſſuant hoꝛs de 
ſa terre, mes il ñ voile 
q ſa perſan ſoit charge 
en alcun manner p 
bzieke dannuitie, don⸗ 
ques il poit aver tiel 
clauſe.en la fine 5 ſon 
fait. Proviſo ſemper, 
Quod præſens ſcript, 
nec aliquid in eo ſpeci- 
ficatum , non aliquali- 
ter ſe extendat ad one- 
randum perſonam me- 
am, per breve, vel 
actionem de a fiuitate, 
ſed tantummodo ad o- 
nerandum terras, & 
tene menta mea de an- 
nuali redditu prædict. 


& c. Donques la terre 


eſt charge, c le per- 
ſon del granto2 dil⸗ 
charge. | 


man by his Deed grant a Rent charge out of Land, pzovided that it ſhall not 


ect. 220. 


Lſo if a man 
4 would that ano- 
ther ſhould have a 
Rent charge iſſuing 
out of his Land , bur 
would not that - his 
perſon be-charged in 
any manner by a Writ 
of Annuity ,, then he 


may limit ſucha clauſe. 


inthe end of his deed : 
Provided always, that 
this preſent Writing 
nor any thing therein 
ſpecified, ſnall anyway 
extend to charge my 
perſon by a Writ or 
an action of Annuity 
but onely to charge 
my Lands and Tene- 
ments with the yearly 
Rent aforeſaid, &c. 
Then the Land is 
charged, and the per- 
ſon of the Grantor 
diſcharged, 


 ty>px0vil 


TTY :this Section it ap⸗ 
peareth „that when ; 
in a generall grant, 

the Law doth give two re= 
medies, that the Santo: 
may pꝛovide that the Gꝛan⸗ 
tee ſhall not ule one of them, 
and leave the party to the o⸗ 
ther. But where the Gzan= 
tee hath but one remedy, there 


that remedy cannot be barred 28 He. Dier . b. 


by any p:0viſo, foz ſuch a 

pꝛobiſo ſhould be repugnant 

to the Gzane, NY 
De annuali red- 


ditu, Sc. hereby (&e, ) 
and the conſequent of this 
Section, be implyed divers 
excellent points of learning, 
viz. Jt a man by his Deed 
granteth a Rent charge out 


nothing) with ſuch a pzobils, 
that it ſhall nor HONG, 
perſon, albeit the repugnan= 
cie doth not appear in the 
Deed, vet the pꝛoviſo taketh - 
away the whole effect of the 
Gzant , and therefoze ig in 
nant: foz upon the matter it 


cauſe our: Authoz- putteth his 
cale of a Bent charge iſſuing 
truly out ot Land. Bur if a 
charge the 


Land, albeit the Gzantee hath a double remedy, (as hath deen ſaid) yet the Pzoviſois re= 
pugnant,becauſe the A and is expzeſly charged with the Rent, but the wit ot Annuit94s 
but implied in the Gꝛant, and therefoze that may be reſtrained without any repugnancy , 


aud ſufficient Remedy left foz the Gꝛantre, foz which cauſe our Authoz:purteth. 
reſtraint of hzinging a Writ of Annujty. And yet in r caſe wheee there is a. Peoviſe 
0 2 


his caſe of 


in 


So it was reſolved by 
the Juſtices in 11 H. 8. as 
Juſtice Spilman aepgr» 


t the. 02. of 
FN harh eth. 5 H. s. 53. 


92 AFP.r. 


Vide (eh. 384. 


(*)Lib.3.cap.de condic. 
ſect.62. Cc 


Lib. II. 


6 Eli. Pier z 27. 


Cax 12. Of Rents. Seck. 221. 


8. It the nn —.— 
other remedy agi . Seen in ther cannot. —— 
in the ent is determined, and t xecutoꝛs without remedy , ag . 
appenreth by that which hath been laid, Ind cherefoze gurAjuthoy purteth his caſe of a Rent 


Ind berg it is to be obſerved, that this wozd (Provido)hath dipers opera- 
tions 2 ſometime it dation os limitation, and fo it is taken here, and often in 
our | 


wozketh a | | 
een. and ſometime a Cepenant, whereof you ſhall read moe 
hereafter, Se@& .. | 
En le fine de ſon fait were Lictleton putteth his caſe of one Deedibut though the 
Y — ſe ha Pꝛoviſo, yet may theG:antee by another — th2ged) 
e the perſon of the Gꝛantoꝛ, and that if he bang a wꝛit 


Sea. 221. 


OLE A. 4 B. C[Tem , g home 
| Here wa fait tiel fait en 


the o= R ne (alt. annuelment 
=reey in pay al feaſt ve Noel 
en pur terme de ſa vie 

rx 8, de loyal manp, 
ht gr que adonaues bien 
N lirroit a m ceſtuy A. 
I Pur ceo que le de B. à diſtreiner pur 
manmar eſ charge aue eg. en le manu? de 
le rent per voy de di. F. fic, cen eſt bone 
Hralſz dun yet vo Rent i rent charge, pur ceo, 
D 8 0 Gia nt Ot mannch eſt charge 
ne obe ie bent per var 
I» wp ofaoney, U nt de diſtreſſe; & Burge 
zug h eng, r fte la perlon de celuy que 
5 zune charge en tiel caſe de 
action dannuttie, pur 


Here uh womg 
th in 


« auld-di-. Ted que il ue granta 
eee per fon bolt aſcun- 


Lo, if one make 
Xa Decd in this 
A That 8 A, ok. 
e not yearly pay- 
ed at the Feaſt, N 
Chriſtmaſſe ſor term 
of his life 'xx. s. of 
lawfull money, that 
then it ſhall be law full 
for the ſaid A. of B. to 
diſtrein for this in 
the Mangor of F. &c. 
this. is a, good Rent 
charge, becauſe the 
Mannor is charged 
with the rent by way 
of diſtreſſe;and yet the 
perſon of him which 
makes ſuch Deed is 
diſcharged in this caſe 
of an action of Annui- 
ty, becauſe he doth 


Annuitte 


UMI 
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Annuitie a le dit A. not grant by his Deed ue il poit diſtyern 
ö B. mes grant tant- any Annuity to theſgidd pur fiel Annuity, c, 

folement, ite il poit A. of g. but grãteth On- Neve 0 man point 10 Aſſ. p, r. 18 E. 3. 3 2. 
ditfralner Þ tiel An⸗ ly that he may qeſtra m n . Mon f 0 cf (MENT 


nutte, ac. or fuel Annyisy, ec Som $6 My 5% 
went gf a yearly Bent to A. de.B. this ig a god Bent charge wich 


livum Domini Regis pro reddity prædicùho. By this t a rent charge iſſueth out of the Man⸗ 
15 1 dran Dowial Regis, thi 


ar ee the Fantec, Ind therefaze the Rings Baile ſhould be but his 
is Rent, and tha 
is 


4. in Buts 


your heirs, 98 the heirs of peux body ſha 
Porno ht 


Grants 64.18 E.3.32. 


We Fes 
all n 26 Aſſ.38. 30 Aff. 12. 


parties habe 
Ua Y Hall be 
i of 


g fon 
diſz 

and 

+ Hall be 

Me our of the 

pra”, p fo Vide Bulwars caſe, 

: the aw Tr con? Lib. 7. fol. 3. 1 Aſſ p. i o. 

(aſe Conty, on 1 B.3.21, 

there ig nd vide 5 E.3.13-21 Afl 25. 

p. ro, any; 17 E.. 6. 10. Afl 4. 

Furrer 10 E. 5. 1 8.2 E. 2. Aſſ. 360 

Hh Af re. Aff y 32. H. 6. 


, he ty Bent to de iſſuing out ok this, w a 3 
eth in ſeberal Counties kor tha 1 


# + 
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Lib. II Cap. 1 2. Sect. 222. 


cel of the Manno ot & the Vent is nat extinct, fo: that the Bent iſſueth only aut of the Man⸗ 
noʒ of D.And it is (aid that if a man grant a Rent out of thzee acres, and grant ober, that if 
theRKent be behind, that he ſhall viſtrein foz the rent in one of the acres: This rent is entire. 
and tannot be a Rent ſeck out of two Acres, and a Rent charge out of the third Acre, and 
therefoze it is a Kent ſeck fo: the whole and yet he ſhall diſtrein loꝛ this in the third Acre. Ho 
it a Rent be granted to two and to their heirs, out of an Acre of Land, and that it ſhall be 
lawfull foz one of them and his heirs to. diſtrein foz this in the ſame Acre, this is a ent ſeck; 
foz inſomuch as they ſtand joyntiy ſeiſed of one entire rent, it cannot be as to the one a rent 
ſeck, and as to the other a rent charge, and this diſtreſs is as an appurtenant to the Kent, x 
therefoze if he which hath the Rent dieth, the ſurvivoꝛ ſhall diſtrain;and if both grant oder the 
rent to another, he ſhall diſtrain foz this. But if a man grant a rent out of Black acre to one 
und to his heirs ,and grant to him that he may diſtrain fox this in the ſame acre fox term of his 
life, this is a rent charge foz his lite, and a rent ſeck after, diverſis temporibus. Dtherwile 
it is if the 21(trels be limited fo: certain years in the ſame Land, there it remains a Kenc 
ſeck entirely, foz that that the fee and the freehold is ſcck in (ach caſe. accent 
It᷑ a man ſeiſed of lands in fee, and poſſeſſed of a Terw foz many years, grant a rent ont of 
both koz lite, in tail, oꝛ in fee , with clauſe ot᷑ diſtreſs out of both, this Brne being a freeholn 
doth iſſue onely out of the freehold, and the lands in leaſe are onely charged with a diſtreſs. 
But if he had granted the rent onely out of the lands in leaſe foz term of the life of the Gzan= 
tee, 4x iſſued out of the term, and the land had been charged during the term, if cheG:an= 
tre lived ſo long.- -- © » 
22 H 6. 10 b. It a man beſeiſed ot 20 acres of land, and grant a rent of 20 ſhillings percipiend' de 
a. : qualibet acta terræ meæ, (that is) out of every one acre of mp land, this is a ſeveral grant aut 
of every (ſeveral Acre, and the G:antee ſhali have 20, pounds in all. — 

A. doth bargain and ſell land to B. dy Andenture, and befoꝛe inxollment they both grant 
Bent charge by Deed toC. and after the Indenture is inrolled;lome have ſaid, that this Arnt 
charge is avoided: foz,ſay they, it was the grant of A. and by the inrollment it hath relation 
to the dekvery, which(ſay they) ſhall avoid the grant notwithſtanding the confirmation of 
the other which had nothing in the land at that time. But the graut is gwd, and af. er thein= 

rollment by the operation of the ſtatute, it (hail be che grant of B. and the confirmarion ofa. 
SY Kut if the Deed h 1Þ not been inrolled,it had been the grant of A. and the confirmacion of B. 
joe And ſo quacunque via data the grant is god. . , KEE 

1 


| | Sec. 222. 


(aD. & Stud. lib. 2. 
cap- 66. 21 H. 7.2. 
2s EZ.-5 . 


(5910 AN.12.9 Aff 22. 


(cc E. 3.32. 14 Aſſ. p. i 4. 
26 AT. 38. 


Xtt ut, cometh of 
1 E. the UerbExcinguere, 

to deftrop oz put out: 
and aRent is ſaid to be ex⸗ 
tinguiſhed when it is deſtroy⸗ 
ed and put out. 

7 2 Chis 
cometh of the wozd Portio , 
quaſi Partic, which fgnifleth 
a part of the whole; and Ap⸗ 
poztion liguifieth a Divi u 

partition ofa Rent, Com⸗ 
mon, tc. o a making of it in⸗ 
to parts. 

. (a) The reaſon ofthis ex⸗ 


common right, and iſſuing out 
of every part of the Kand, 6 
therefoze by purchaſe of part 
it is extinct in the whole, and 
cannot be (b) apyoztioned ; 
but by act in Law it may, as 
hereafter ſhall be ſaid. e) It 
the G:zantee of aRent charge 
purchaſe parcell of the Land, 

and the Gzantoz,by his Deed 


becauſe the 


qT Tem ſi home 
ad un rent charge 

à luy d a ſes heires 
iſſuant hozs de cer- 

tein tert᷑, ſil purchaſe 
aſcun parcel de cel a 
luy & a (es heires, 

tout le Rent charge 

eſt extinck, & lannut- 

tie aury, pur ceo que 

Kent charge ne poit 

per tiel manner eſtre 

appoztion. Mes ll 

home que aver Rent 

ſervice purchaſe par- 

cel de la terre dont le 

Kent eſt ifſuant, ceo 

nextiendza tout, mes 

pur le parcel. Car rent 

ſerdice en tiel cas 


Lſo if a man hath 
a Rent charge to 
him and to his heirs 
iſſuing out of certain 
Land, if he purchaſe 
any parcell of this to 


him and to his heirs, 


all the Rent charge is 
extinct, and the An- 
nuity alſo, becauſe the 
Rentcharge cannotby 
ſuch manner be appor- 
tioned, But if a man 
which hath a Rent 
Service purchaſe, par- 
cell of theLand our of 
which the Rent is iſſu- 
ing, this ſhall not ex- 
tinguiſh all, but for the 
parcell. For a Rent 
polt 


UMI 


Lib. II. 


poit eſtre appoztion 
ſolonque le value de 
la terre. Mes (| un 
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Service in ſuch caſe 
may be apportioned 
according to the value 


tient fa terre de fon of the land. But if one 


Seignioz per le ſer⸗ 
vice de render a ſon 


Seignioz annuelment 
q tiel feaſt tin chival, 
eu un eſperon doꝛ, ou 
bujuſmodi , fi en tiel 
cas le Seigmoz pur- 
chaſe parcel de la 
terre, tiel ſervice eſt 
ale, pur ceo que tiel 
ſervice ne polt eſtre 
{:ver ne appoꝛtion. 


is his own, viz. the Rent, and dea leth not 


holdeth his land of his 
Lord by tlie ſervice to 
render to his Lord 
yearly at ſuch a ſeaſt a 


Herſe, a golden Spear, 


or a Clove-Gilliflow- 
er, and ſuch like, if in 
this caſe theLord pur- 
chaſe parcell of the 
Land, fuch fervice is 
taken away, becauſe 
ſuch ſervice cannot be 
ſevered nor apporti- 


oned. 


Set. 222. 


reciting the ſaid purchaſe of 
part, granteth that he may 
diſtrein koꝛ the ſame Bent in 
the reſidue of the land, this 
amounteth ta a new grant, 


and the ſame ent ſhall be ta=- 
ken fo: the lie Bent, oz the 


ſame in quantity- And ſo it 


148 


is (d) it a man be Ded grant: (48 H. 4.15. 


eth aBent charge aut of his 


land to a man fo; life, and 
granteth farther by the ſame 
may diſtrein in the land fox 
the ſame ent; this amount⸗ 
eth to a new grant ot a Kent 
in fee flmple. ; 

But pet a Rent charge by 


the act of the party may in 


ſome caſe be appoationed. I's 
if a man hath t charge of 
20. ſhillings, he may releaſe to 
the Tenant of the Land 10. 
thillings,0z moze oz leſſe, and 
reſerve partz foz the Gzantee 
dealeth onely with that which 


ith the Rand, as in caſe ot gurchaſe of part. 


And ſo was it holden in the Common place, flill. 14 Eliz, which J my ſelf heard and obſer= Hill. 14 Eliz. __ 
ved. So (e) it the Sꝛantee of an Punuity oꝛ Rent charge of 20. pound grant 10-pound.par= 2 H. 5. 12. 53. 
cel of the ſame Annuity 0z Rent charge, and the Tenant attom, hereby the Yunuity oz Rent . 182. Pf. 


charge is divided. 
Ind (f) when the rent charge ig 


extingui ſhed by his purchaſe of part of the land, he ſhall (9:4 E.4.4. 


never have a Wait of Annuity, becauſe it was by the grant a rent charge, and he hath diſchar= 22 E-4-Le darrein cafe | 
7 the land of the rent charge by his own act, by-yurchaſe of part. Ind therefoze he cannot 1.7H.6.9 H. 6. 1.5 H. 7.3 2. 


y Wit of Annuity diſcharge the land of the diſtreſſe, as Littleton h 
rent charge be determined by the ac of God oz of the Lam, yet the 


befo:e ſaid. Bus if the 
tre way have a wiit 


of Annuitp. As if Tenant foz another mays life by his Deed grant a Rent charge to one foz 
21-pears, Ceſty que vic dieth, the rent charge is determined, and yet the Gzantee may Have 


deca 


2 the years a it of Annuity foz the arrerages incurred after the death of Ceſty que vie, 
nſe the rent charge did determine by the ac ofGod, and by the courſe of lam, Aus leg}: 
nuſli facit injuriam. The like Law is. it the land out of which the ent ch 


arge is granted be 


recovered by an elder title, and thereby the Rent charge is voided, yet the Sꝛantee ſhall have 
8 wzit of Annuity, taz that the Bent charge is avoided by the courſe of Kaw:and ſoit was 


holden in Wards 


aſs above remembjed again& an opincon obiter in 9 H. 6. 42 · a. 


Car rent ſeruice en tiel caſe post eife apportion. whether this appoztion 
was at the Common I aw, oz by fozce of the ſtatute of Quia emprores terrarum, Hath deen a 
eſtion in our Boks, * Bud it apprareth by Litrleton that it was ſo at the Common Law ; . rock tit apportionment 
ka when he citeth any thing pzovided by any ſtatute, he ery the ſtatute, as he _ done this 


very act before. 2. Littleron ſpeakrth 


here indefinitely of 


ent ſervice, and 


de divers 


Wards cafe cited in I. 2. 
in Heywards caſe, fo. 3 6. 


9 H. 6. 42. a. 


28.18 E. 3.49.22. Afl. g 2. 
3 Aſſ 18.18. E. 2. Avowry 


kinds of Kent ſervices which are not within that ſtatute, and vet fuch Kent fervices are ap= 215. vide lib. s. fol. 1, 2 in 


poxtionable by the Common Law; as if.a man maketh a leaſe fo: 
Kent,and rhe L eſſee ſurtender part to the Lefſo2,the Rent ſhall be 
Kefſoz recovereth part of the land in an action od wake, oʒ entreth 
apportioned. 

(8) Ho likewiſe it the Leſfoz grant part of the reverſſou to a 
appoztionod.foz the Kent is incident to the reverffon 
ſervice by his lad will and teſtament in wꝛiting devi 
lands, the Deviſee ſhall have two parts of the 


the Rent ſhall be 


Ch) 


of years, referving a 
bell yin Do if 
a foztefture in part, 


q 


Ind theſe caſes are in mine opinion rightly adjudged again a ſudden opinion in Hill. 6. 


& 7 E 6, repozted by Serieant Bendloe to the contrary. 


what inconvenience ſhould fol- 


low ik by the ſeverance of the reverllon the Rent ſhould be extinct. 


F Purchaſe parcell de la terre, @yig is intended of a Fer fimple : he 
ther 


B ruertons caſec. 
vid. lib. 8. fol. 105, 106. 
in Talbots caſe. 


27 the Rent ſhall be (1:4 H. s. 12. vid. Lib. 8: 
it is if Tenant by Knights Mein Wildes caſe. 


the rberſtan of two parts of the Paſch. 39 Elia. Rot. 233. 


So it was adjudged inter 


Collins & Harding. 
(b)Tr.4 3. Eliz. Rot. 24 3. 
inter Weſt & Laſſels. & 


Hill. 42. Eliz. Rot 108. in 


if Communi Banco, inter 
e Ever & Moyle. 


Lib. II Cap.12. Of Rents. Sect. 222. 


there he a Lazd and Tenant of fozty acres of Land by fealty, and twenty ſpilli nge Bent, 
0032 H. 8. tit. Extfnguiſk- ( it the Tenant make a gift in tail. oz a leaſe foz life oꝛ yrars,of parcel thereof tu ye Kd; 
ment Hr. 48. 11 E.3. in this caſe the Rent ſhj all not be appoztioned fez any part, but the rent ſhall be'tuſpended tc 
Ceſlavit 21.17 E. 3. 57. a. the whole: fora Rent ſervice (ſaich Litclerov) may be extinc foz part, and appoꝛtioned toꝛ the 
reſt but a Rent ſervice cannot be ſuſpended in part by the ac of the partr.a d in eſſe foz other 
part. Oo it is if the L eſſoꝛ enter upon the Leſſee foꝛ life oz years into part, and thereof diſ⸗ 
ſeife 02 put out the Leſſee, the Rent is ſuſpended in the whole, and ſhall not be appoztioned toz 
(k):1E.4.29.9E.4.1. any part. Ind where our Books (x) ſpeak of any appozrconment in cafe where the Lefſoz en= 
7 H. 6. 2 6.4 H. 7. 6. b. ters upon the Leſſee in part, they are to be underſtood where the Lefloz encecs {awfully , as 
11 E.. Ceſſavit 21. upon a ſurrender,fozfeiture, oꝛ ſuch like; where the Kent is lawfully extind in part. Ind 
(1)33 E. 3-Dower 138. yet by act in Law a Rent ſervice may be ſuſpended in part, and in eſſe fc: part. (1) As when 
the wdain in Thivalrę entreth into the Land of hisward within age, now is the Seig nio⸗ 
, 30 Af p.12. ry luſpended: bur if the Wile ol the Tenant be end3wed of a third part of che Teaancy, now 
; ſhall ſhe pay to the Lozd the third part of the Rent. (m) And ſo it is if the Tenant give a. 
part of the Tenancy to the father of the Lozd in Tail, the father dieth, and this deſcends to 
the Lodz in this caſe by act of Law the Deigniozy is ſuſpended in part, and in eſſe koz part, 
and the ſame Law is of a Kent charge. | 
(1)27 E-3.88. Likewiſe a Deigniozy may be ſuſpended in part de the act of a ſtranger: (n) As it two 
Joyntenants 02 Coparceners be of a Seigniozy, and one of! them diſſeiſe the Tenant of the 
land, the other Joyntenant oꝛ Toparcener ſhall diſtrain foz his oz her moiety. 
Concerning the appoztionment of Rents, there is a difference between a grant of a Kent , 
(0):2 H.4.17.17 Ed.3- anda reſervation. of a Rent: foz (o) it᷑ a man be ſeiſed of two atres of Lano,of one in Fee⸗ 
Dower 164-50 Aſſ. p. 2. gmple, and of another in tail, and by his Deed grant a Rent out of both in fee, in Tail, foz 
like Ec. and dieth, the land intailed is diſcharged,and the Land in Feeſlmple remains charged 
with the whole Kent, foꝛ againſt his own grant he ſhail not take advantage of the weakneſs 
(p)20 H. 6. 3.9 EA 1.4. of his own eſtate in part. (p) But if he make a gikt in tail , aleaſe fo: life oz foz years of 
35 H.3.Dier 56.7 E.. both acres,reſe: ving a Bent, the Dono: 02 Leſſoz dieth, the iſſue in tail avoideth the gift oz 
Dier 82.9 E,z 6 H. 4. 17. leaſe, the rent ſhall be appoztconed; foz ſeeing the Rent is reſerbed out of and foz the whole 
land, it is reaſon that when part is evicted by an elder title t hat the Donee oz Leſiee ſhould 
not be charged with the whole Bent, but that it ſhould be appoztioned ratably accozding to the 
value of the Land, as Littleton here ſaith. | 
Do. & Stud. l. a c. 7. (q) It a man grant a Rent charge out of two acres, and after theG:antee vecovereth one 
ö of the acres againſt the Gꝛantoꝛ by a title paramount , the whole Nent ſhall iſſue out of the 
other acre: bur if the recovery be by a faint title by Covine, the Bent is extinct foz the whale, 
decauſe he claimeth under the Gꝛantoz. ; | | 
Jf a maninfeoffeth B.of one acre in fee upon condition, and B. being ſeiſed of another acre in 
fee, granteth a Kent out of both acres to the feoſfoꝛ, who entreth ints the one acre foz the con⸗ 
dition bzoken, the whole Rent ſhall iſſue out of the other acre, becauſe his title is paramount 
the grant. But if a man maketh a leaſe fot life of black acre and white ocre, reſerving two 
ſhillings Rent, upon condition that if the Leſſee doth ſuch an act, gc. that then he ſhall have 
fee in black acre:theLeflee perfozms the condition, albeit now by relation he hath the feeſimple 
ab iairio; pet ſhail the Rent be appoztioned,foz thatithe reverſion of one acre whereunto the 
Kent was incident, is gone krom the Lefſoz,and ſo note a diverſity between a Vent in grolle, 
and a Rent incident to a reverſion, concerning the appoꝛtionment thereof. Ind pet in ſome 
caſes a Rent charge ſhall not be wholly extinct, where the Gzantee claimeth from and under 
the Gzantoz- As ik B. maketh a leaſe of ont acre foz life to A. and A. is ſeiſed of another acre 
in kee, A. granteth a Rent charge to B. out of both acres; and doth waſte in the acre which he 
holdeth foz life, B. recovereth in waſte, the whole Kent is not extinct, but ſhall be appoztioned , 
and yet B.claimeth the one acre under A. Ind ſo it is if A.had made a feoffment in fee, and 
B. had entred foz the fozfeiture, the Rent is to be appoztioned, and is not wholly extinct : ard 
the reaſcn hereof is, foz that it is a Maxime ol Law, That no man ſhall take advantage of 
his own wꝛong Nullus commodum capere poteſt de injuria ſua propria: I nd therefoze ſreing 
the waſt and fozfeiture were committed by the act and wꝛong of the Leſſee, he ſhall not take 
advantage thereof to extinguiſh the whole Rent: and the whole Bent cannot iſſue oncly out 
ol the other acre,becauſe the Leſſoz hath the one acre under the eſtate of the Leſſee , and 
1 . therefoze it ſhall be appoꝛtioned. Jf the Ring give two acres of land of equal value to ano⸗ 
Kao omg tn ther in fer, ee tail, foz life oz years, reſerving a Rent of two ſhillings, and the one acre is 
— caſe, evicted by a title paramount,the Rent Hall be appoztjoned. 


Vide F.N.B.2 34.b. ¶ Mes ſi un home tent ſaierre, Gc. per ſervice de render annuel- 
bete din. nent, Oc. un Chival on un Eſperon d' or, Ec, ſi en tiel ca fe le Heignior 


purchaſe parcel del terre, tiel ſervice eff ale. 


q Chival. 


UMI 


Lib. II. 


J Chi val. Nota, In Latine Deftrarius is a great hozle, or a hozſe of Dervice ; of the | 
Fiench wozd Deſtrier: Palſridus a hoiſe to travell on, the 3 ꝛcnch woꝛd Palfray: Ind Rad Ke ale os 
cinus a Nag, (vou ſhall often read of them in Recoꝛds; ) it comethof the Italian wozd Ronci- 34. Nfl. 1 5.358-6;Excc.z 
no. But admit that parcel of the land holdenby ſuch entire ſervice come to the lo by deſcent; Pl. Com. 72. 40. 3. 40. 
whether ſhall the entire ſervice wholly remain, oꝛ be extinck? and it is holden, that in ſome 5 E. z tit. Arowry 206. 
caſe it ſhall be extinct foʒ the whole, as Suit ſervice , and ſuch other imire annual Suit ſer⸗ 
vices. But if the ſervice be , to render yearly at ſuch a feaſt a hoꝛſe oz the like, ald t he Ce⸗ 
nant infeoffe the father of the L oꝛd of part, which deſcends; pet the Feoffo: ſhall hold by a 
hoſe, — ſervice was multiplie d, and each of them , viz. the Feoffoz and the Feoffee, 

eld by a hoꝛſe. | | 
a A, hath common of paſture ſauns numbre in twenty acres of land, and ten of thoſe atres 
deſcend to 4, the common ſauns vombre is intire and uncertain, and cannot be appoztioned, but 
ſhall remain» But if it Had been a Common certain, (as foz ten beaſts ) in that caſe the 
Common ſhonld be appoztioned. And fo it is of Common of Eftovers, of 'Turbary , of 
Pilchary, ac. Ind yet in none of theſe caſes the deſcent, which is an action in I aw, chali 
woꝛk any wꝛong to the Terre-Tenanr, foz he ſhall have that which belongeth to him fo: the ac 
in Law fhall wozk no w2ong.' : | | 

It thꝛee Joyntenants hold by an entire yearly rent, as of a hozſe, oz of a grain of wheat, g. NB 205.40 E-3.40; 
and the Tenant ceſſe by two years , and the Loꝛd recover two parts of the land againſt two 
of them, and the third ſaves his part by tendzing of the rent, c. and finding ſurety; albeit 
the Lozd come tothe two parts by lawful recovery, grounded upon the default and wong of 
the two Joyntenants, yet ſhall the entire annual Rent beextinet,. . 29:7 

It the Cenant holdeth by fealty and a buſhel of wheat,oz a pound of Cummin, oꝛ of Pep= Vide Lit. aap. Tenant in 
per, 0: ſuch like, and the Loꝛd purchaſeth part of the Land, there ſhall be an appoztionment, 8 b. 
as well as if the rent were in money: and yet if the rent were by one grant of wheat, o one ſeed . = 1,2. in Bruer- 
of Cummin, oꝛ one Pepper=cozn , by the purchaſe of part the whole ſhould be extinc. But if Lit f. 48.11 Hy. 2b 
an entire ſtrvice be pro bono publico, as Knights ſervice, Caſtle⸗gard, Coznage, ec. fox the 244.8.Tenures; 3. 
defence of the Realm, oz to repair a budg az a wap, to keep a. Beacon. oz to keep the Kings Brooke. 35. H.6. 6. 11 El. 
Recoꝛds, oꝛ foꝛ advancement of juſtice and peace, as to aid the Sheriff,oz to be Conſtable of Dier 285.10.E.3.Avowry 
England, though the Lozd purchaſe part, the ſervice remains. So it is if the tenure de pro 93: 
opere devotionis ſive pietatis, as to find a Pꝛeacher, 0z to pꝛobide the oꝛnaments of ſuch a 
Church, oꝛ pro opere charitatis, ag to marry a pooꝛ Uirgin, oz to bind a pooz boy Appꝛentice, oz. 


to feed a p man. And fo note a diverſity between theſe 


caſes, and entixe ſervices fox the 


pꝛibate benefit of the Loꝛd. 
Sect. 223. 
C M Es ſi un hom UT ifa man hold 4 re Haſe parcel Bruertons aſe ubi ſupra; 
tient ſa terre his land of another del ter, Sc. were 


dun auter per Yo- 
mage, Fealtie, a El⸗ 
cuage , g per certeine 
Rent, fi le Sur pur- 
chaſe parcell de la kt, 
ſtc. en tiel cas le rent 


Gra appoztton, come 


eſt avantdit; mes un⸗ 
coꝛe en ceſt caſe ł ha⸗ 
mage d fealty demur⸗ 
ront entier a le Sr: 
car le Seignioz ave⸗ 
ra le homage K keal⸗ 
tie de ſon tenant put 
le remnant de les 


by homage, fealty & 
Eſcuage, and certain 
Rent, if the Lord pur- 
chaſe part of the land, 
&c. in this caſe the 
rent ſhall be apportio- 
ned, (as is aforeſaid; ) 
but yet in this caſe the 
Homage and Fealty 
abide entire to the 


Lord: for the Lord 


ſhall have the homage 


and fealty of his Te- 


nant for the reſt of the 
Eands and Tenements 
Pp 


by this (c.) is implied. that 


the reaſons wherefoze homage 
> fealty remain & are not ex= 
ti nc in this caſe are, firft, be= 
cauſe it can be no loſſe to the 
Tenant, as it might in thecale 
of an hoꝛſe, ot other entir eſer⸗ 
vice; foz there it may be the 
remnant is not ſufficient in 
value to pay it-Secondlythere 
is no land but it mult be hol⸗ 
den by ſome ſervice oz other , 
and hamage-4# fealty are the 
kreeſt and leaſt chargeable ſer⸗ 
vices to the Cenant. 
¶ Pur ceo que tiet 
ſervic ne ſont paſſe an- 
nual ſervices Sc. ches 
is Ratio una, but not unica, 
as it apprareth by that yes 
at 


5 Z. 2. Avowrya os, 


Lib. II. 


Rruertons caſe lib.s. 
Nlbors calc lib.$.f0.104- 
= H. 7. 11. j 


(% 7 E. 3329. Talbots 
caſe, l. o. oi · 


(*) Bruertoqs caſe lib. 6. 
to l. 1, 2. Talbots caſe I. 8. 
ſol. 104. 


| been ſaidappeareth. 


$ E.2.Avowry 200, 

21 E.5.8.b.34 Aff. 1s. 
Tit. Apportionment, B. a5 
39 Aſſ. Pl. 12. 


>, H.6.41b. 


Cap. 12. 


hath been ſaid. Ik there be 
Kduand Tenant by Fealty 
and Nertiot ſervice; and the 
Low purchaſe part of the 
land, the Yerrior ſervice is 


 extinct,( and pet it is not an= 


nual, but co be paid at the 
death of the Tenant )becauſe 
it is entire and valuable. 

Icq olonque lafferance 
& rate de laterre, &c. 
Here is by this (c.) imply⸗ 
ed, Chat in ſome caſe where 
it is entire and valuable, and 
not annual ,it ſhall not (as 


Of Rents. 


terres & tenements 


tenus de luy, come il 
avoit adevant, pur 
ceo que tiels ſervices 
ne ſont paſſe annual 
ſervices, & ne potent 
eſtre appoztion; mes 
leſcuage poit, & ſerra 
appoztion fColongite 
lafferance & rate de 
la terre, ac. 


Seck. 224. 


holden of him, as he 
had before, becauſe 
that ſuch ſervices, are 
not yearly ſervices and 
cannot be apportion- 
ed; but the Eſcuage 
may and ſhall be ap. 


portioned according to 


the quantity and rate 
of the land, &c. 


hath been ſaid ) be extinguiſhed by purchaſe of part, () as Knights ſervice which is tobe 
perfo:med by the body of man, if the Lozd purchaſe part, yet the Tenure by Knights ſervice 


remains foz the reſtdue, Qula pro bono publico, & pro defenſione regni, but the & ſcuage ſhall be 
appoztioned, as here Littleton ſaith , becauſe this is foz benefit of the Lozd, and pet it is 
caſual and not annual. And where our Authoz ſpeaketh of Services, it is implied chat a 
Herriot cufſtome,. though it be entire , valuable, and not annual, by the purchaſe of part ſhall 
not be extinct. On the other part, when the tenure is by an entire ſervice, andthe Tenant 
alien part of the Tellancy, in what caſes the Rent ſhall be multiplied, (that is) where the 
Feoffoz and the Alienee ſhall pay the entire Kent ſeverally, ( foz regularly it holdeth, that 
Quæ in partes dividi nequeunt, ſolida à ſingulis præſtantur) and where not, you map read at 


large in mp * Reports. 


nd by this (&c.) is alſo implied, that the apportionment ſhall not be accozding to the 
quantity of the land , bur accozding to the quality oz value thereof , as by that which hath 


7 


NM Ote here a diverũity, 

Nen the Grantee of a 
Kent charge cometh to a part 
of theLandcharged by his own 
act,and when by the courſe of 


aw. 
' Purc haſe parcel de 
les Tenements charges 
en fee. And ſo it is it theTe= 


nant giveth tothefather of the 
Graritex part of the land in 
Tail z t this deſcend to the 
Gꝛanter, the Nent ſhall be ap= 
poꝛtioned, #lo by actin Law 
a Rent charge may de ſuſpen⸗ 
deb fot one part, and ini eſſe kor 


another. 

And b it is it the. father be 
Gzarjree of a Rent © the ſon 

urthaſy part of the Land 
charged, & the * wed, 
after whoſe ent 
deſcend s to the ſon, the rent 
{hall be appoꝛtioned, and ſo it 
is if the Gzantee grant the 
Bent to the Tenant of the 
Land, and toa ſtranger, the 
rent is ertinc but fo; a moiety. 


Sect. 224. 

C Tem. ſi home 

ad un rent charge. 
qt ſon pier purchaſe 
parcel de les Tene⸗ 
ments charges en 
fee, d mozuſt, & cel 
parcel deſcend a fon 
fits,q ad? rent charge, 
oꝛe cel charge ſerra 
appoztion ſolonque le 
balue de la ff come 
eſt avant dit de Rent 
ſervice, pur ceo que 
tiel poztion de la ter- 
re purchale per la 
piere, ne vient al fits 
per ſon fait demeln, 
mes per diſcent F per 
courſe del Ley. 


Lſo, if a man hath 

a rent charge, and 
his Father purchaſe 
parcell of the Tene- 
ments charged in fee, 
and dieth, & this par- 
cel deſcends to his ſon 
who hath the Rent 
charge, now this 
charge ſhall be appor- 
tioned according to 
the value of the Land, 
as is aforeſaid of Rent 
ſervice, becauſe fuch 
portion of the Land 
pucrhaſed by the Fa- 
ther cometh not to the 
ſon by his own fac, 
but by deſcent, and by 
courſe of Law. 


If 


UNI 


Her part of the land, yet the moiety of the rent remameth iſſuing out of hex lifters pare 
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It a man hath iſſue two daughters, and grant a rent⸗chargt out ot his lands ove of them, 947 22. 
and dieth, the Kent ſhall be appoztioned; and if the Gꝛanter in this caſe 1 — 


the part of the Gꝛante in the land by the deſcent was diſcharged of the Mente. But in all thee 
caſes where the Rent=charge is appoztioned by act in A aw, pet the nit of Annuity foileth.; 3 R. 2. Annulty 21; 
fo if the G:ante ſhould bzing a wit of Innuty he muft ground it unon ou g rant by Deed, 


and then wuſt he (as hath been faid) ing it foꝛ the whole. 


Annua nec debitum Judex pon ſeparat ipſum 


1 com. 72. 
Fll in reſpect of the realty the Rent is appoztioned,bur the perſonglty is indivi9dle,s dby / + "NG | 


act in Law ſhall not be divided, It Execution be ſued of body and lands upon a ſtatute 
chant oꝛ ſtaple, and after the inheritante of part of thoſelands deſcend tu the Conuſeę, ali the 
Execution is avoided, foꝛ the duty is perſonal, and cannot be dividedby ack in Law. 


15 E. 4˙5. 


¶ Ne vient al ſitæ per ſon fait deme ſue, mes per diſcent & per courſe 


del lep. It the father within age purchaſe part of the land charged, and ali neth within age 
and dieth, the ſon tecovereth in a wut of Dum fuic infra ætatem, q entereth:; in this caſe the ac 
of Law is mixt with the act of the party, and pet the Rent ſhall be aypo:tioned, foz afror the 
xecovery oꝛ entry the ſon hath the land by diſcent. 

So it is in caſe the ſon recovereth part of the land ayou an alienation by his father Dum 


pon fuir compos mentis, the Rent ſhall be apportioned fo2the cauſe afozeſaid 
A man ſeiſed of lands in fee taketh a wife,and 


anaketh a Feoffiment in kee, che feoffee g 


$ B. z. Avowry 208. 


a Rent»charge of x. pound out of the land to the Feoffpr and his wife, and to the heirs. at 
husband; the husband dieth, the wife recovereth the moiety los her Dower by the cuſtomez 


Rent=charge ſhall be appoztconed, and ſhe may diſtrein foz five pound, which is Fe . ot 
the Kent. In which caſe two notable things are to be obſerved. Furs, 2 . 

bo relation oꝝ fiction of Law above the Rent, vet when the wife recobareth her 

ſhall not have her entire rent out of the reſidue: fo; a relation 0z 
wozk a wꝛong 02 charge to a third perſon, but la fiftione juris ſemper e 2quitas Deco 


be Lb 3. fol. 29. in Butler & 
te ike: caſe. 


of Law Saane — 


albeit her own act do concur with the ad in Law, yet the rent ſhall be appoztioned. 


C — ſoit Sñr 

le tenant. a le te⸗ 
nant tient de 8 Seig⸗ 
nio2 per fealty & cer- 
taine rent, d le Sfir 
grant le rent ꝑ $ fait 
a un auter, cc. reſer- 
vant a luy le fealty, & 
le tenant atturna al 
nrantee de k rent, 022 
tiel rent eſt rent ſeck 
ale grantee , pur ceo 


que les tenements ne. 


font tenus del gran⸗ 
to2 de le Rent, mes 
ſont tenus del Seig⸗ 
nioꝛ que reſerve a lup 
lealty. 


Suit of Court and Rent, the Lom grants the Fealty ſaving to 
Kent, the ſaving is god foz the Bent, but not foz the 5 4 22 en 


Sea. 225. 


Lſo, if there be 

Lord and tenant, 
& the Tenant holds of 
his Lord by tealty and 
certain Rent, and the 
Lord grant theRent by 
his deed to another, re- 
ſerving the Fealty to 
himſelf, & the Tenant 
at turns to the Grantee 
of the Rent, now this 
rent is rent ſeck to the 
grantee, becauſe the 
tenements are not hol- 
den of the Grantor of 
the Rent, but are hol- 
den of the Lord who 
reſerved to him the 
fealty. 


E. T le de ignior gran. 


ta le Rent, Sc. 
So it is ik che Rozd releafe 
the Rent to the l 5 
ving the fealtr, the re 
tint,Butf! be 33 
Tenant be Fe and Rent, 40 E. 3.2 2 b. 
and the 020 — his we 13 E. x. tit. Releaſes 36. 
citing; fe all 
his right Py he "land faig 
his ad Vent, * He wow 
remaiys , 
the rant -— 4 Ren erpice, 
aud the Feakey incident to it, 
fox the, ſaid ren: 15 as t 
to ſap as the 9 Seas 
8 Fralte ig "inet 


And ik. Harh ume 17 E.2. 22 b 
Dau bs ters a dirth, ; 


aud the rent tothe other, ſhe 
e cent ag, a, rent 


2 Lap of. 5 55 t7E.3.72.b, 
ant by Fe 

per Ecker an and 

ſe the 1 


Lib ll. Cap 12. 


Of Rents. 


Sec 226. 


tee can hep no Court, and there is no tenure of the Gzantoz, and therefoze the ſuit of Court 
is leſt and periſhed in that caſe. 

It the Donee Hold of the Donoz by fealty and certain Rent, and the Donoz grant the 
Fervicesto anothet, and the Tenant attoꝛn, ſome have ſaid the Rent ſh ail not paſs, becauſe 
the rent cannot pals' but ax a rent ſervice , being granted by the name of ſervices, and tte 
.fealep cannocpals, becauſe (as hath been ſaid) the fealty is an incident inſeperabls to 
the revecſſon. But it ſermeth, that the rent ſhall notpaſs as a rent ſeck, becauſe at the time 
of the grant it was a rent ſervice in the Gzantoz ; and therefoze there be woꝛds ſufficient tu 
pals it to the G:antee, and it is not of neceiſiry that it ſhall be a rent ſervice in the hands of 


7 F.3.2.b. Fitz. Warrens the Gzantee. 
| caſe, | 


I there be Lom and-Tenant by fealty and certain rent, and the Aozb by dred grant 


the rent in fee, ſaving the fealty, and grant further by rhe ſame Deed, that the Gzantee may 
diſtrein foz the ſame rent in the tenancy, albeit a Diſtreſſe were incident to the rent in the 
hands of the Gzantozzand although a Tenant attozn to the grant, yet cannot the Gzantee di- 


7 E. 3. 2,3. Adjudged. 


ſtrein, foz the Diſtreſs remains ag an incident inſeperable to the Seignioꝛ v, fog then the 


Tenant ſhould be ſubject ro two ſeveral diſtreſſeg of two ſeveral men. And lo it is if the 
Lozdin that caſe grant the rent in tailoꝛ foz his life, ſaving his fealty and farther grant that 
the Gzantee may diſtrein foꝛ it, albeit the reverſton of the rent be a rent ſervice;yer the Do- 


31. Aſſ. 3 1. 17 Aſſ. 1 6. 
32 Aſſ. pl. 10. F. N. B. 17. 


nee oz Gꝛantee ſhall have it but as a rent ſeck, and ſhall. not diſtrein fox it. 
It is to be obferved, that where a rent ſervite is become a rent ſeck by ſeberance of the ſame 


D. 22 H. 6. 3. b. 4E. z. Aſl. from the Seigniozy, that now the nature of the rent is charged, Foz if the Gzantee pur⸗ 


449-28 H. 8. Dier 31. 


chaſe part of the land, dhe whole rent ſhall be extinct. And whereas foz an Iſſiſe foz a Rear 
ſervice, all the Tenants of the land need not to be named, but ſuch as did the diſſeiſin, Yet in 


' Bſlife foz the tent ſeck which ſometimes was a rent ſervice , all the Tenants muſt be named, 


*;1 Aſſ.2 3.22 A. 53. 


us in taſe of rent charge albeit he were diſſeifed by one ſole Tenant, * but if the Lo:d of a 
Wannoz releaſe the fealty to his Tenant ſaving the rent, oz that a Melnaity become à tent 


by ſurpluſage, thoſe that are nom Seck( and ſometime were ſervice) are part of the Manz 
noꝛ, but a rent charge cannot be part of a Manno, n 
4 Allorne, Sc. Df Attoꝛnement ſhall be hereakter ſaid in his pꝛoper Chapter 4 place; 


T — Zuoed voet 
-- 1. ) granter per ſon 
fait le homage &c It is 
to be pieces, hee here the 
| ignioze is age, keal⸗ 
e the Loꝛd grant 
away the Homage,the Fealty 
ſhall*paſs, fo: fealty is an 
incident inſeperadle to hamage 
(b)and cannot dy any ſaping 
in any grant be ſeparatedfrom 
it,foz hotnage cannot de ſole 
zbur the rent, (rhough 
it be. not ſaved) ſhall nor paſs 
in that caſe, becgufe the Kent 
is not incident to homage. 
Tud ſo it is if thete de Loꝛd 
and Tenant by fealty' and 
kent, and the Lord grant o⸗ 
ver 852 wit hout any ſa⸗ 
wy 9 not. 

t (ealry hath an incident 
inf able belonging to it, 
which by no ſaving tan be 
ſeperated; and that is Di⸗ 
treſs; foz , as Littleton ſaith 
pere d ſervicecannot be ſecke, 
(that is) without ſome 


(2040 E. 3. 22. per Curiam 


(b)44 E. 19, 20. 39 H. 6. 2 
25.29. Aſſ. pl. 20.26 Aſl. 07 alon 
p-38. be 


Sec. 226. 

C N meſin le ma 

L ner eff lou home 
tient fa terre per ho⸗ 
mage, fealty, & cer- 
tain rent, ſi le Snr 
grant la tent, ſavant 
a iuy le Homage, tiel 
rent apzes tiel grant 
eſt rent ſecke. Mes 
la ou terres ſont te⸗ 
nus per homage , fe- 
alty, #certain rent; ſi 
le Sür volt granter, 
per 8 fait le homage 
de ſon tenant a un au⸗ 
ter, ſavant a luy le 
remnant de les ſer⸗ 
vices, & le tenant at- 
turna a luy ſolonque 
le fozme del graunt, 
en ceſt cafe le tenant 


N the ſame manner 
where a man holds 

his land by homage; 
fealty and certain 
rent, if the Lord grant 
the rent, ſaving to him 
the homage, ſuch rent 
after ſuch grant is rent 
ſeck. But there where 
lands are holden by 
homage, fealty, and 
certain rent, if the 
Lord will grant by his 
deed the homage of 
his Tenant to another, 
ſaving to him the 
remnant of his ſervi- 
ces, and the Tenant 
attorn to him accor- 
ding to the forme of 
the grant, in this caſe 
tiendꝛa 


JMI 


Lib. II. 


tiendza ſa terre del 


grantte, 4 le Sur que 


grantaſt le homage 


navera fozſq; le rent 
come rent ſeck, & ne 
unques Diftreyncra 
pur le rent, pur ceo 
que homage, ne feal- 
tie, ne eſcuage, ne 
poit eſtre dit ſeck, car 
nul tiel ſervice poit 
eſtre dit ſeck. Car ce⸗ 
luy que ad ou doit a- 
ver homage ou feal- 
ty, ou eſcuage de (a 
terre, poit per com⸗ 
mon d2olt diſtreiner 
pur ceo fil ſoit ade⸗ 
rere. Car homage, fe- 
altie, q eſcuage, ſont 
ſervices. per queur 
terres ou tenements 


Of Rents, 


the Tenant ſhall hold 
his lands of the gran- 
tee, and the Lord who 
d the Homage 

all have but the rent 
as a Rent ſeck, & ſhall 
never diſtrain for the 
rent, becauſe that ho- 
mage nor fealty nor 
eſcuage cannot be ſaid 
ſeck, for no ſuch ſer- 
vice may be ſaid ſeck. 
For he which hath or 
ought to have Ho- 
mage, fealty, or eſcu- 
age of his Land, may 
by common right di- 
flrain for it, if it be 
behind. For homage , 
Fealty, and Eſcuage , 
are Services by which 
Tenements are hol- 


Sec. 227. 


diſtreſs belonging to it, f 
then ir wore nib ra ſervice: Pp 
lo of Homage and 9 
Terres ou Teue- 
ments ſont tenus, Gs. 
By this ( &c.) and out of this 
2 5 war * ow. 
that if (c) there be Lozd a1 
Tenant by. fealty and Berk 
the Annual Rent, which is a 
p:ofitable Ser vice, ix of high⸗ 
er andmoze reſpect inLawthen 
the Fealty, and therefoze by 
the frame theRent che l 
te ſhall paſs as an ancident 
thereunto: but it is an inci⸗ 
dent ſeparable , and therefoie 
map be by a Saveing, as Lit- 
tleton hath ſaid, ſeparated from 
it. And ſo when the Tenute is 
by Fealty & Bent, & the rent 
ig recovered, the Fealty ſhall 
includedly be recovered. (d) 
And where the tenure is b 
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(ca 4 E. 3.19.26 Aff. 38. 
29 Aſſ. p. 2 o. 9 E. 3.2. 

39 H. 6. 24,25. 27. H.. 20 
8 E 4.28. 


(d)Temps H.s. Br. tit. 


Incidents 4. 
p 44 E.3.19.29 Aſſ. 2 o. 


Homage, Fealty and Rent, 39 H. 6. 24,23. 


by the recovery of the Ment 
with the appurtenances upon 
a fozmer right , the homage 
and fealcy allo ſhall be — 
by neceffity and in nce 0 


ſont tenus, qc. 4 ſont den, &c. and are ſuch the Law: foz feeing the L aw 
tiels q̃ en nul manner ſervices as in no man- gibery no oe! why Ser 
potent eſtt pꝛiſes foz{- ner can be taken but Bento — 5 | 
que c6e ſervices, tc. as Services, &c, by therecovery of the Yer 
the whole entite Meignioz 
ſhall de inclaffpely reftored in 


that caſe. But if the recovery be without title, there the rent is recovered by a Rent ſech for 
that wozkech no moꝛe then a grant. C) but by tle cecove y of the mannoꝛ whether it be by title 
02 without. title, homage , fealty, and all other Services parcel of the Mannoz are recovered, 
And albeit Fealty cannot be divided from Homage by grant, (as hath bren ſaid)yet by extin⸗ 
guiſhment it may: (e) ag if there be Loꝛd ard Tenant by Homage, Fealty and Rent, and the 
Lo2d releaſe the &eigniozy and Services. oz all his right in the Land, ſaving the Fealty/ah 
Bent, oꝛ ſaving the ſaid Rent, oz if he by expreſs wozds releaſe the Homage, ſaving the Feal⸗ 
ty and Rent, there the Fealty and Rent remain, foz the Homage is extinct, and ſo note a 
diverſity between a Gꝛant anda, Releaſe in that caſe. But ſo long as Homage continues, 
the Fealty cannot be divided from it. | e e 


Forſque come ſervices, Sc. tzere is implied a diverſity between thele coxjiozal 


ſervires of Homage, Fealty, and Eſtuage, which cannot become ſeck oz dzy,but make tenure ;, 
whereunto Diſtreſs, Eſcheats, and other pzofits be incident, and other cozpozal ſervices, as to 
vlough, repair, attend, and the like, and all Rents whatſoever, foz ther may become ſeck oz bey, 


and make no retuine, 

C N A Es autermt utotherwiſe it is of J 
eſt D rent que a Rent which was 

fuit un foits rent fer- onceRent Service, be- fiel rent ove di 


T7 le: Seigmior 
ne poet grant. 
c FA efs.; 


(Wide SeQ.r 49; 


(e) E. 3. r. 


vice, pur ceo q quant cauſe when it is ſever'd come eff dit. (f) 5 
44 7 


Lib. II. 


(g) 7 E.. 11. 


2H. 7.4.5. 


(h)4r E. 3. 16. 


(iz E.4. 3.35 H. s. tĩt. 
patents. Br. 2 6 Aſſ. 6 6. 
41 E. 3.5. b. 

Doct. & Stud. lib. 2. cap. 


Cap 12. 
diftreſs is an incident in⸗ 
parable to the Fealty, as 


¶ Þtcident , fncidens 
is a thing appertaining to oꝛ 
following another, as a moze 
wozthe 02 ptincipal, whereof 
you lee here, and in divers 
other places of Lierleton's ex⸗ 
amples. And of incidents 
Tome be ſeparable , and ſome 
1 arable, as Hath deen 


¶ PAvaent a li re- 
version, Sc. wy 


the rent 
We verſlon ſe⸗ 


Of Rents. 

il eſt ſever per le grant 
le Seignioꝛ de les au⸗ 
ters ſervices, il ne poit 
eſtre dit rent Service, 
pur ceo que il ne ad a 
ceo fealty, que eſt inci⸗ 
dent a cheſcun manner 
de rent ſervice, & pur C 
eſt dit rent ſecke. Et le 
Seignioꝛ it poitgrant 
tiel rent ove diſtreſſe, 
come eſt dit. 


Sect. 228. 


I Tem ſi hoe lefſa 

a un auter terts 
pur terme de vie, re⸗ 
ſervant a luy certein 
rent, Sil grat le rent 
a un auter ꝑ ſon fait, 
ſavat a lup le rever⸗ 
ſion de la terre iſſint 
leſſe, c. tiel rent neſt 


not kor ſq; rent leck, pur 


a Rent⸗ſeck. 
Aſo by this (&c.) is implied 
n attoument of the Tenant, 


Have the rent as a 


without that although by 


the Rent is turned 
l Te- 


nant cannot de _ — 
ny di 8 - pet to the Palit 
theeedk there tmuſt be an t 
tomitirent. 
A Attorne, Oc, 


Here is implied by this (c. 
an attoznment in the life of 


ceo quet graunt& nad 
riens en le reverſion 
del terre, #c. Mes fil 
grant le reverſion 
del terre a un auter 
pur terme 8 vie, le 
tenant atturne, fc. 


donques ad le gran- 


tie te rent come rent 
ſervice, pur C que il 
ad le reverſion pur 
terme de vie. 


Sect᷑. 228. 


by the grant of the 
Lord from the other 
ſervices, it cannot be 
ſaid Rent ſervice, for 
that it hath not fealty 
unto it, which is inci. 
dent to every manner 
of Rent Service, and 
therefore it is called 
Rent ſeck. And the 
Lord cannot grant 
ſuch a Rent with a 
diſtreſs,as it is ſaid. 


Lfoifa man let to 

another lands for 
term of life, reſerving 
to him certain rent, if 
he grant the rent to 
another by his Deed, 
ſaving to him the re- 
verſion of the land fo 
letten, &c.ſuch-rent is 
buta rent ſeck, becauſe 
that the grantee had 
nothing in the Rever- 
ſionof the land, &c. But 
if he grant tlie Rever- 
ſion of the land to ano- 
ther for term of life, & 
the Tenant attorne, &c. 
then hath the grantee 
the Rent as aRent ſer- 
vice, for that he hath 
the reverſion for term 
of life, 8 


G:antee , and other incidents to an attommnent, whereof you ſhall read moze at large in the 


Chapter of attoznment. 


T Donques ad le grantee le rent come vent ſervice pur ceo il ad le 


reverfion pur terme de vie. And the reaſon hereofis, becauſe the Rent is incident to 
the Beverſſon, as hath been ſaid, and as Littleton ſaith here) paſſeth away by the grant of the 


reverſton, as 


not be ite: But by 


with the Superioz, without ſaying Cumpertineaciis, &c, for the Reverfion can⸗ 
he grant of the Rent the Reverſtorr doth not 110 


Seck. 


Lib. II. 


q E * {ſſint eſt a entendue que 

ſi home dona terre? ou te⸗ 
nements en le taile, rendant a lup 
@a les heires certeine Rent, ou 
leſſa terre pur terme de vie, ren⸗ 
dant certeine rent, il granta le re⸗ 
verſion a un auter, cc. d le tenant 
atturna , tout le rent & ſervice 
paſſe per ceſt parol (re verſian) pur 
ceo que tiel rent q ſervice en tiel 
cas (ont incidents ale reverſion, c 
paſſont per le grant de k reverſion. 
Mes coment que il granta le rent 
a un auter , le reverſion ne paſſa 


my per tiel grant, cc. 


C Sant nota le di⸗ 

verſitie. Et illint 
eſt tenus P. 21 E. 4. 
Mes il eff adjudge, 
An. 26. lib Aſſiſarum, 
ou les ſervices del te⸗ 
nant en taile fueront 
grants, que Cc futt bone 
grant , nent obſant 
que ſe reverſion de- 
murt. T 


C Tem ſi ſoit Seig⸗ 
nant, c ie tenant tient 
del meine per ſervice 
de v. 8. ie melne tt- 
ent outer per ſer vice 


Of Rents. 


Sect. 229. 


Sect. 229, &c. 


N O ſo it is to be intended, that 

if a man give Lands or Tene- 
ments in tail, yielding to him & to 
his heirs a certain rent, or letteth 
Land for term of life, rendring a 
certain rent, if he grant the Rever- 
ſion to another, &c. & the Tenant 
atturn, all the Rent & Service paſs 
by this word (Reverſion) becauſe 
that ſuch rent and Service in ſuch 
caſe are incident to the reverſion , 
& paſs by the grant of the rever- 
ſion, But albeir that he granteth the 
Rent to another, the Reverfion 


doth not paſs by ſuch Grant, &c, 


« T His needs no explication, but is evident by that which fozmerly hath been ſaid, ſaving. 

by this (e.) in the end is implied the old rule, Chat the incident ſhall paſſe by 
the grant of the pzincipal, but not the pzincipal by the grant of the incident, Acccfſorium non 
ducit, ſed ſequitur ſuum Principale. 


Sect. 230. 


O note the diverſiQ- 
ty. And ſoit is hol- 


den P. 21 E. 4. But it 
is adjudged 26. of the 
bock of Aſſiſes, where 
the ſervices of Tenant 
in taile were granted, 
that this was a good 
grant, notwithftand- 
ing that the Reverſion 
remain. 
Sect, 231, 

Lſo if there be 
[A Lord, Meſne and 
Tenant, & the Tenant 
holdeth of the Meſne 


by the ſervice of five 
ſhillings, & the meſne 


F (CI feit Seignzor, 
8 8 ; qa; 
Sc. le Seignior para- 
mont purchaſe Seigni- 
orie en fee, Oc. | 
( k ) Home have ſaid, chat (x) E.;.avowry 126. 
in 


152 


Lib. II. 


2. E. 2. tit. Exting. 6. 
26 H. 6. ibid. 7. 


{1)7 Aſſ. 2.7 E. 3. 20. 


(m)4E.3.r9. 
See for chis hereafter in 
the Chapter of Confir 


mation, Sect. | 


{n) 8 H.9.24. 


{0)48&5P.& M.Dier 154. 
Vide Se&.r38,139. 


(p)r3 H.3.4-40 Aſp. 
27.12 R.2.Vouch.$1. 


Cap. 12. 


in this caſe it were reaſon that 
by the purchaſe of the Lozd 
paramount his Seigniozy 
Gould be only extinct, & that 
he ſhould become Tenant to 
the Peſne, andthe Meſne to 
Hold over as the Lozd para= 
mount held. But that cannot 
be, fo: that one man cannot be 
both Lozd and Tenant, no: 
one land immediately Holden 
of divers Lozds.. -- 

It the Tenant infeoff 
the Lozd paramount and his 
wife and their heirs, in this 
caſe the Meſnalty is but ſuſ⸗ 
pendedzfoz if the wife ſurvive, 
doth Meſnalty and Seignio= 
ry. are revived. 

It is ſaid, that if there be 
Leid, Meine, and Tenant, 
rach of them by Fealty and ſix 
pence, the Loꝛd confirms the 
ate of the Tenantto hold of 
him by Fealty and the 
pence, that the Meſnalty is 
extinct, (m) And ſo in the 
ſame caſe, it the Cenant be an 
Abbot, and the Lozd confirm 
his eſtate to hold of him in 
Frankalmoign, the Meſnalte 
is extind. (u) Ss it is, if 
the Kozd releaſe to the Ce⸗ 
nant; foz whether the Lozd 
purchaſe the Tenancy, oꝛ the 
Tenant the Seigniozy , the 

alty igextinct. Ind al= 
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de rif. ſi le Seig⸗ 
nio2 paramount pur- 
chaſe le tenancie en 
fee, donques le ſer⸗ 
vice de le meſnaltie 
eſt extinct, pur ceo que 
quant le Seigniozy 
paramount ad le te⸗ 
nancie, il tient de ſon 
Seignioꝛ pꝛocheine 
paramount a luy; & ſil 
doit tener ceo de lup 
que fuit meſne , don⸗ 
ques il tiendza un 
meſme tenancte im⸗ 
mediate de divers 
Seigniozs per di⸗ 
vers ſervices, que ſer⸗ 
roit inconvenient, & 
la lep voit plus tot 
ſuffer un milchiefe que 
un tnconventence ; c 
pur ceo le Seignioꝛy 
del meſnaltie- eſt ex⸗ 
tinct. 


Seck. 23 2. 


holdeth over by the 
ſervice of 12, pence, if 
the Lord paramount 
purchaſe the tenancie 
in fee, then the ſervice 
of the meſnalty is ex- 
tint , becauſe that 
when the Lord para- 
mount hath the tenan- 
cy, he holdeth of his 
Lord next paramount 
to him; & if he ſhould 
hold this of him which 
was Meſne, then he 
ſhould hold the ſame 
tenancie immediately 
of divers Lords by di- 
vers Services, Which 
ſhouldbe inconvenient, 


& theLaw will ſooner; 


ſuffer a miſchief then 
an inconvenience; and 
therefore the Seignio- 
ry of the meſnalty is 
extinct. 


brit the Meſne grant the meſnalcy foz life, and then the Loꝛd releaſe to the Tenant, both the 


reverſton and eſtate 


foz like are dzowned. (o) So if there be Lozd and Tenant, and the 


Cenane make a gift in tail, the remainder tothe Ring, the Seigniozy is extinc. 


q Qt 


ut ſerra incondeuient. here it appeareth , that Argument ab inconvenienti 


is fo:cible in law, as hath been ſaid befoze , and ſhall be often obſerved hereafter, 


citius 
Law, 


4 (p) Le ley voit pluis toft ſuffer miſchiefe que inconvenience. Lex 
tolerare vult privatum damnum,quam publicum malum.Dere be twoMaxims of the Common 


Fitrft , That no man can hold one and the ſame land immediately of two ſeveral Lozds. 


Secondly , That one man cannot of the ſame land be both Lo: and Cenant. And it is to 
be obſerved,that it is holden koꝛ an inconvenience, that any of the maxims of the Law ſhould 


be b:oken,though a pzivate man ſuffer loſſe: foz that by 82 of a maxim, not only a ge⸗ 
neral pꝛejudice to many, dut in the end a publick incertainty and confuſton to ali, would follow. 


And the rule of Law is regularly true, Res inter alios acta alteri nocere non debet. Et factum 


unius alteri nocere non debet.Which are true wi 
follow , as our Juthoz here teacheth us. 


Lavera le iiii.s. 
come rent ſecke, 


q 


Sect. 232. 


q Met entant q 
le tenant te⸗ 


th this excep ion, unleſs an inconvenience ſhould 


UT inaſmuch as 
the Tenant holds 
| nus 
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nuſt del meſne pv s. 
& le meln tenuſt fo2ſ- 
que per xii d. iſſint 
que il, avoit pluis en 
advantage per iv 8. 
que il papaſt a ſon 
Seignio2, il avera 
les dits iv 8. come 
Rent ſeck annuel- 
ment de le Seignioz 
que purchaſe le Te⸗ 
nancy. 
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of the Meſne by tive 
ſhillings,and the Meſne 
holds but by twelve 
pence, ſo as he hath 
more in advantage by 
tour ſhillings than he 
pays to his Lord, he 
ſhall have the ſaid four 
ſhillings as a rent Seck 
yearly of the Lord 
which purchaſed the 
Tenancy, 


Set. 233. 


And yet he ſhall diſtrain fox 
it, foz ſeeing the fealty is ex- 
tinct the Law reſerves the di⸗ 
ſtreſs to the Rent; foz as it 
hath been ſaid in the like caſe, 
ſeeing the fealty is extinct, the 
diftreſs by act in Law may be 
pzeſerved,Quia quando lex ali- 
quid alicui concedir, concedere 
videtur & 1d fine quo res ipſa 
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eſſe non poteſt. ſt) And there⸗ (1)! 3 HA. Avowry 23. 


foe if a man mahketh a leaſe 
foz life, reſerving a rent, and 
bind Himſelf in a (tatute, and 
hath the rent extended and 
delivered to Him, he hall di⸗ 
ſtrain foz the rent, becauſe he 
cometh to it by courſe of law. 


(s) But if a Bent ſervice be made a Bent ſech by the grant of the Kozd, the Sꝛante ſhall dess 
not diſtrain foz it, foꝛ that the diſtreſs remains with the fealty. (t) It there be Lozd, Meſne, (9) 1 Affz 3. 


and Tenant, and the Meſnalty is a Mannoꝛ, having divers frehoiders, and the Loꝛzd pur⸗ 22 Aff. 3. 2H. 6. 14. 


chaſe one of the Tenancies, and there is a rent by ſurpluſage, this rent albeit it be changed 


into another nature (as hath been ſaid) is parcel of the Wannoz. 


But yet by purchaſe of 


part of the land, the whole rent is extinct, albert the Law did pꝛeſerve it. 


C Cem, ſi home que 

ad Rent Secke 
cit un foits ſeiſie dal⸗ 
cun parcel de le Rent 
F apꝛes le Tenant ne 
voit payer le rent ade⸗ 
rere, ceo eſt fon reme⸗ 
die, il covient de aler 
per luy on per autfs, 
a les terres ou tene⸗ 
ments dont le rent eſt 
iſſuant, a la demaund 
les arerages del rent, 
t ſi le Tenant denia 
ceo de payer , ceſt de⸗ 
nier eff un diſſeiſin de 
le:rent. Auxp i le te- 
nant ne ſoft adonques 
pꝛiſt a payer ceo eſt un 
denier que eff un dif- 
ſeiſin de rent. Auxy ſi 
le Tenant ne nul au⸗ 
ter home ſoit demur⸗ 
rant ſur les terres 
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Lſo, if a man which 

hath a Rent Seck 
be once ſeiſed of any 
parcel of the rent, and 
after the Tenant will 
not pay the rent be- 
hind, this is his reme- 
dy, he ought to go 
by himſelf or by o- 
thers, to the Lands or 
Tenements, out of 
which the rent is iſſu- 
ing, and there demand 
the arrerages of the 
rent, and if the tenant 
deny to pay it, this de- 
nial is a diſſeiſin of the 
rent. Alſo if the tenant 
be not then ready to 
pay it, this is a denial, 
which is a diſſeiſin of 
the rent. Alſo if the 
Tenant nor any o- 
ther man be remaining 


Qq 


7 8 Ei ſin, 02 Seiſon, is 

O common as well to the 
Engliſh as to the French, 
and ſignifies in the Common 
Law poſſeſſion, whereof (ciſt- 
na, a Latin woꝛd is made, and 
ſciſure a Uerb. 


¶ Daſcun parcell. 


cu) ſeiſin of parcel is a (u)js E-4-2- 


ſufficient ſeiſin in Law, to 
have an Aſſiſe of the whole 
Bent. 

Concerning the general 
learning of ſeifing , you may 
read, Lib.4.Bevils caſe, fol. g. li. 5. 
fol. 98. lib. 5. fol. 37. lib. 7. fol. a4. 
29. lib. 9. fol.53. and many au⸗ 
thozities of law there cited, 
but ſufficient is ſaid here to 
explain Littleton. 


¶ Alu Terres, &6c. 
(w] Foz a demand of the Te- 
nant out of the land is not 
ſufficient : but if there be a 
houſe and land. a demand on 
the land is ſufficient bur foz a 
cor dition bzoken, it ought to 


be at the houſe, us hath been. 


ſaid befoze. 

J Arere.This word A- 
rere is to be obſer bed, foꝛ it is 
not neceſſary that the — 

0 


(w)49 E. 3. 14. b. 
14 E. 4.4. Pl. Com. 71. 


T. 18 E. 1. coram Rege, 
Nott. in Theſaur. 


Lib. II. Cap.12. 
of the Rent ſhould demand it 
at the verp time when it be⸗ 
cometh due, but at any time 
after it is lufficient. 3 oz this 
ig not like a demand of a rent 
upon a condition, becauſe that 
is penal, and overthzowe:th 
the whole ſtate and (x) there⸗ 
foze the time of demand muſt 
be crrtain, to the end the KLel= 
ſee, Donee oz Feotfee may be 
there ta pay the Rent: but a 
demand of a ent ſeck ozBent 
charge, is but only a fozmal 
mean to recover that which is 
(v)Mich.41 E.z.coram Due, (y) and therefoze in that 
Rege,adjudg. according- Cale it may be demanded af= 
ly. ter it is behind at any time, 
whether the Tenant be pꝛe⸗ 
ſent oz no; foz remedics foz 
tights are ever favourably 
excended. 


q Ceo eft un denier 


en ley. Foꝛ whereſcever 
there is a lawful demand of a 
Bent, and the ſame is not 
paid, whether the Tenant be 
pꝛeſent o2 abſent, yet this is a 
dental in Law albeit there be 
no wo:ds of denial. Jt ap= 


(X) 29 Aſſ. 5 1. 8H. 6. 11. 
Lib de Entries 79. b. 
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ou les tenements pur 
paper le rent quant 
il demand les arre⸗ 
rages, ceo eſt un deni⸗ 
er en ley. a un diffci- 
ſin en fait; d de. tiels 
vifeiſins il poit aver 
Aſſiſe de Novel diſſei- 
{in cuvers le tenant, > 
recovera le ſciſin del 
rent, 4 ſes arrerages, 
@ ſes damages, ct les 
coſtages de ſon bzieke 
> de (on plie,#c. Et ſi 
apes tiel recovery c 
erecution ewe le rent 
ſoit auter foits a luy 
denie, donque il avera 
un rediſſeiſin, & reco⸗ 
vera (es double dama⸗ 


ges, dc. 


Sec. 233. 


upon the lands or te- 
nements to pay the 
rent when he demand- 
eth the arrerages, this 
is a denial in Law, and 
a diſſeiſin in deed, and 
of ſuch diſſeiſin he 
may have an Aſſiſe of 
Novel diſſ. againſt the 
Tenant,and ſhall reco- 
ver the Seiſin of the 
rent, & his arrerages, 
and his damages, and 
the coſts of his Writ & 
of his Plea, &c. And if 
after ſuch recovery & 
execution had the rent 
be again denied unto 
him, then he ſhall 
have a rediſſeiſin, and 
ſhall recover his dou- 
ble damages, &c. 


peareth here that the Demand muſt be made upon the land, and albeit the Tenant oꝛ any fox 
Him be there, yet muſt the G:zantee demand it, becauſe without a demand there can be no de⸗ 


(2.)Vide Brad. lib. . 
t0.161,562z.204. 


nier in Deed, noz any in Law. | 
J Diſſeiſin. ( z) biſſeiſina, is a putting ont of a man out of ſein; and ever implieth a 


Britton c. 42, 43, &c. ſo. 83 wzong, But diſpoſſeſſion oz ezectment, is ajputting out of poſſeſſion, and may be by right oꝛ by 


106.114, 115,118. 
Mirror c. 2. Scct. 1. 

* Flera l. 4. ca. 1. Bract. 
ubi ſupra. 


Mirr. cap. z. Sect. 1 5. 
Bracton lib. 4. cap. 4. 
Britton cap. 44,45 · &c. 


wong. Omnis diſſeiſina eſt tranſgreſſio, ſed non omnis tranigreſſio eſt diſſeifina, ſi eo animo 
forte ingrediatur fundum alienum, non quod ſibi uſurpet tenementum, vel jura, non facit diſſeiſinam, 
ſed tranigreſſionem,&c. quærendum eſt a judice quo animo hoc fecerit, &c. And of ancient time 
a Diſſeiſin was defined thus, Diſſeiſin eſt un per ſonel treſpaſſe de tortious ouſter del ſeiſin: 


q Aſſiſe de Novel diſſeiſin. aſſiſ novæ diſſeiſinæ. Aſſiſa pzoperly cometh of the 
Latin wozn Aſſideo, which is to aſſociate oz ſit together. So as pzoperly Aſſiſe is an aſſoci⸗ 


Flet. lib. 4. cap. 5. & 2,&3+ ation oz fitting together. And the wꝛit whereby certain perſons are authoꝛiʒed and called to⸗ 
gether, is called A ſſiſa novz diſſeiſinæ; ſo as A ſſiſa is but Seſſio, but becauſe Seſſio is but a 
general woꝛd, ther ekoze in this ſenſe Aſſiſa ig uſed in law fo: a particular Seſſion by foꝛce of the 


Mirr. cap. 2. Sect. 15. 


Wzit, de Aſſiſa novæ diſſciſinæ, and accoꝛdingly it was anciently ſaid, Ailiſe en un caſe neſt auter 


choſe que des Juſtices, and it is called Aſſiſa novæ diſſeiſinæ, foꝛ that the Juſtices Seſſion of Eire 
befoze whom theſe Aſſiſes were taken in their pꝛoper Counties, did ride their Circuits from 
7 pears to 7 years ; and no diſſeiſin befoze the Eire, if it were not complained of in the Eire, 
could be queſtionedafter the Eire, and therefoze a diſſeiſin committed befoze the laſt Eire wag 
called an ancient, and a diſſeiſin after the laſt Eire was called a new diſſeiſin, oꝛ Nova diſ-- 
ſeiſina. Aſſiſa alſs ſigniſieth a Jury, of their ſitting together, and aiſo a Sefſion of Parlia⸗ 
ment, as Littleton hereafter in this Chapter ſheweth. 


Et recovera le ſeifin del Rent. Bere, and by the [&c.] in the end of this 
Section, is implied, that our Juthoz intendeth his caſe where the Rent iſſueth out of lands 
in one County: foz if a man be ſeiſed of two acres of land in two ſeveral Counties, and 
maketh a leaſe of both of them, reſerving two ſhillings Rent, in this cafe, albeit ſeveral A i⸗ 
veries be made at ſeveral times, pet it is but one entire Kent in reſpect of the neceſſity of the 


caſe, and he 


ſhall diſtrain in one County koz the whole, and make one avowzy foz the 


whole. But he ſhall have ſeveral Iſſiſes in confinio Comitatus , and in either County ſhall 


maks 


UMI 


1 
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make his plaint of the whole Rent; but there ſhall be but one Patent to the Juſices. (a) and (4110 Aft pl.. 
this Aſſiſe in confinio comitatus is given by the ſtatute of 7 R. 2. c. 10. fo: no Ailiſe lap in that 12 Aſſ. p. I. & 18 E. 3. 32. 
caſe at the Common Law, but the party might diſtrain. [b] But foz a Common of paſture, 7 —— 9,10. 
of Turbary, of Piſcary, of Eſtobers, and the like, in one County, appendant oz appurtenant E 
to;land in another County, an Aſſiſe in confinio comitatus did lie at the Common Law: Ce jand bel. N. B. 183. x. 
ſo it is of a Nuſans done in one County to lands lying in another County. The like 2ſſiſe 
did lie at the Common law. 

[4] And albeit the Counties did not adjoyn, but there be twenty Counties mean between (41s E. 4.2. 
them, yet the Aſſiſe in confinio comitatus doth lie, and the Juſtices ſhall fit between the ſaid 
Counties. Ce And where it is ſaid befoze of two Counties, the like lam it is if the ſame ler. N. B. 180. a. 
extend into moze Counties. 

[f] It a man hold divers Mannoꝛzs oꝛ lands in divers ſeveral Counties by one Tenure, [f130E.x.tir Droit. 
and the Lozd is defozced of his ſerbiceg, he ſhall have ſeveral wꝛits of Cuſtoms and Services; *-N-8-151.m. 
foz every County one Wztt returnable at one day in the Court of Common lea, and thereupon 
count accoꝛding to his caſe by the Common law. 

Le] But if the Tenant in that caſe do ceaſe, the Lozd ſhall not have ſeveral Writs of Ceſ- [2] 13 Aff. pl. r. 
ſavit ut ſupra, foz the Wꝛit of Ceſſavit is given by the Statute, and the loꝛm and manner ok 2. Cap. 21. 
the wꝛit therein pzeſcribed ; and thereupon it is holden in our Boks, that in that caſe a Cel. 
ſavit doth not lie. HED 

n I avera un red. ſeiſin © recovera [es double damages, Oc. thiBraR.fol.z 16. 

Here by this [Sc.] is alſo to be underſtod, that a zit of Re⸗ diſſeiſin is given by the Sta= Britton 133,246. 
tute of Merton (ſo called, becauſe the Parliament was holden at Merton in Anno 20 H. 3. the Feta lib. 4.cap. 26. 
Wetter whereof is, Item fi quis fuerit diſſeirus de libero tenemento, & coram Juſticiariis itinerantibus 3 1 5. 
ſeiſinam ſuam recuperaverit per Aſſiam novæ diſſeſeinæ, vel per recogn* eorum qui fecerint diſſeiſi- » Mirror eg. W. I. 
nam, & ipſe diſſeiſitus, per vicecomitem ſeĩſinam ſuam habuerit, ſi iidem diſſeiſitores poſſea poſt iter vide Set.z34. 46. 
Juſticiariorum vel infra de codem tenemento iterum eundem conquerentem diſfeiſiverint, & inde 
convicti fuerint, ſtatim capiantur, æc. But the double damages are given by the Statate of W. 2. vide Reg iſt. a0 b. 
cap. 26. 

Ind Littleton in few wozds hath made a god expoſition of this ſtatute: foz where the ſta⸗ 
tute ſaith, Diſſeiſitus de libero tenemento, Littleton expounds it Ci to extend to a Rent ſeck oꝛ £i140AM.23.20. 
Bent charge, albeit as hath been ſaid, they be againſt common right, vet a man hatha free= , | 
hold in them. [k] And he that granteth Omnia tenementa ſua, a Bent charge oz a Rent ſeck 354544 fr H. 6. 22 


doth paſs. | 
—.— Juſticiariis itinerantibus, c. ſaith the Statute. But Littleton ſpeaketh generally, and 

ſo is the ſtatute to be intended befoze any other Juſtices that have authozity to take Aſſiſeg, 

and Juſtices Jtenerant are ſet down but foz an example, which is wozthy of the obſervatitn, 

[1] being a penal law. | (1]F.N.B.189.b. 
Recuperaverit per Aſſiſam, Sc. ſaith the ftatute : here Aſſiſa is taken foz the verdict of the I ſ⸗ 

file,as Littleton hereafter in this chapter expoundeth the ſame, Vel per recognitionem, &c. oz by 

confeſſion. Then the queſtion is, what if the recovery were upon a demurrer, oꝛ by pleading 

of a Becozd and failer of it, oz by any other matter? Ind ſeeing Littleton ſpeaketh generally, 

it muſt be underſtood of all manner of recoveries in an Aſſiſe of Novel diſſeiſin, and ſs it is 


confirmed by the ſtatute of W. 2.cap.26. 
Recovery. Recuperatiocometh of theUerb Recuperare, i. ad rem per injuriam extor- 
tam five detentam per ſententiam Judicis reſtitutio. And Recuperatio in the Common law, is all 
one _ Evictio in the Civil law, which is, alicujus rei in cauſam alterjus adductæ per judicem 
acquii1tio. 
¶ Et execution ewe. Per vicecomitem ſeifinam habuerlt, ſaith the ſtatute, but Little- 
ton ſpeaketh generally,[ Er execution ewe] And execution had, ſo as whether it be by the She⸗ 
riff oz by the party, ſo as an execution oꝛ poſſeſſion be had, it ſufficeth. 
q Exec ul #07. Executio. Ind ſigniſfeth in law, the obtaining of actual poſſeſſion of vide Sec. ; 04; 
any thing acquired by judgment of Law, oz by a fine executoꝛs levied,whether it be by the She= 
riff oz by the entry of the party, whereof you ſhall read moze hereafter. 
- Note, it appeareth here by Liczleron, That m the recovery in a foꝛmer Wit mult be inIFſſiſe m E. a tit. Rediſſ p. 
of Novel diſſe iſin, wherein theſe wozds| Tie! recovery Jare to be obferved. Ind therekoze if in a F. N. B. 189. g. 
Wit of Right cloſe in ancient Demeſne, the Demandant maketh his pꝛoteſtation, to ſue in 
.theJnacure of Aſſiſe of Novel diſſeiſin, and after is re⸗ diſſeiſed, he ſhall not have a mit of Re⸗ (n114 E. 3. tit. Rediſſ. g 
diſſeilin, becauſe the firſt recovery was not by wit of Aſſiſe of Novel d iſſeifin. Cn] And ſs it vid. che 2 part of the In- 
is if the recovery were in Aſſiſe of Freſh foꝛte by Bill, accoꝛding to the Cuſtome of ſome City ſtitutes Stat. de Merton 
o Boꝛough, alſo in ancient Demeſne there be no Cozoners. 3 


Si idem diſſeiſitores, ſaith the ſtatute: (0) ſo ag it mult be the ſame Diſſeiſoꝛs: but here £219 H. 4. 3. F. N. ;. 189. c. 
Qq 2 lidem *3 Af pl. . 


Lib. II. 


(p]33 E. 3. Rediſſeiſin 7. foumer Diſſeiſoꝛ alone, becauſe he is joyntenant with another. 


(919 H.4.5. F. N. B.188.E 


Lr] F. N. B. 18 8. E. 
Regiſt. 9 H 4.5. 


F. N. B. 188. G. 


5126 H. 6. tit. Aid. 77. 


3 E. z. tit. Rediſſeiſiu 6. 


F. N. B. 189. F. 


Cap. 1 2. 
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Sec. 2 34. 


lidem is taken fo: non alii. nd thereſoze if the recovery in the Aſſiſe were againſi two Di⸗ 


ſeiſoꝛs, and one of them re⸗ diſſeiſe him again, he ſhall have a Re⸗ diſſeiſin againſt him, fox he is 
not alius. But if the rec. very had been againſt one, and he and other re⸗piſſeiſe the Plaintiff, 
he ſhall not have a Re⸗ diſſeiſin, foꝛ here is alius; and he cannot have a re⸗ diſſeiſin againſt the 


[p] Foz Joyntenancp in a 


Wzit of Re: diſſeiſin is a god piea 3 and a ſtranger ſhall not be ſubject to double impꝛiſonment 


and double damages. 


(r] It a recovery be had againſt a woman in aſſiſe of Novel Diſſeiſin, and the Plaintiff re⸗ 
covereth and hath execution, the woman taketh husband, and both of them re-diſleiſe the 
Plaintiff, he ſhail not have a Re⸗ diſſeiſin, becauſe the husband is alius. [r)] Ind pet if a 
Feme recover in an A ſliſe, and after take Baron, and they are re⸗diſſeiſed, the husband and 
wife ſhall have a re⸗ diſſeiſin, becauſe the husband joyneth foz confoꝛmity, and it is in the 
right of his wife who was diſſeiſedbefoze, ſo in effect it is, idem diſeiſitus & idem conquerens. 

It two Coparcenoꝛs be diſſeiſed, und recover in an Aſliſe, if after they make partition, and 
after they be ſeverally diſſeiſed, they ſhall have ſeveral Rediſleiſins; and ſoit is of Joynte= 
nants, foz thep be Iidem conquerentes & non alii. Ilſo a re⸗ diſſeiſin doth lie againſt the Diſſei⸗ 
ſoz, which doth re⸗ diſſeiſe, and againſt another to whom he made feoffment after the ſecond diſ⸗ 


ſeiſin, foz otherwiſe the He⸗ diſſeiſoꝛ might pꝛevent the Plaintiff of his re⸗ diſſeiſin. 


But 


in an Aſliſe againſt A. and B. A. is found Diſſeiſoz, and B. Cenant, and the Plaintiff doth 
recover, and after he which was found Tenant diſſeiſes the Plaintiff, he ſhall not have a re⸗ 
diſſeiſin, becauſe he did diſſeiſe him but once, | 

De codem tenemento, ſatth the ſtatute. It the Plaintiff be re⸗ di ſſeiſed of parcel of the te- 
nement koꝛmerlp recovered, he ſhall have a Re: diſſeiſin. 

It the Weſne recovere th a Kent when it is a Rent ſervice, and after the Rent becometh a 
Rent Seck by ſurplulage, and doth re⸗ diſſeiſe him of the Rent, he chall have a re⸗diſſeiſin, 
foz the ſubſtance of the Rent remains, though the quality be altered. 

Ls It CTenant in ſpecial tail recovereth in 2 ſſiſe and after becometh Tenan in tail, after 


poſſibility of iſſue extinct, and then is re⸗ diſſeiſed, he ſhall have a re⸗ diſſeiſin. 


Foz albeit the 


ftate of Inheritance be altered, yet the ſamꝛ freehold remaineth. 

Ik a man recover land in an Aſſiſe of Novel diſſeiſin, whereunto there is a Common appens 
dant oz appurtenant, and after is re⸗ diſſeiſed of the common, he ſhall have a re⸗ diſſeiſin of the 
common, foz it was tacitly recovered in the Iſlile, 


q Qui vocum For 
/F the better under⸗ 

out © ſtanding hereof, 
of thele there be two kinds, 
viz, Æqu vocum /Equivocans; 
and ÆEquivocum Æquivocatum. 


Aquivocum Aquivocans eſt 


plurivocumz Polyſemus, a 
woꝛd of divers ſeveral ſigni= 
fications. | 

Aquivocum Aquivocatum 
eſt univocum, that is to ſay, 
reduced to a certain ſignifica= 
tion, as here in Littletons ex⸗ 
ample, Aſſiſe eſt nomen æqui- 
vocum  Zquivocans; foz ſome⸗ 
time it ſignitieth a Jurp, ſome ; 
time the Wzit of Aſſiſe, and 
ſometime an Oꝛdinance oz 
Statute. 

Now 2 ſſiſe, Jurata, is - 
quivocum æquivocatum, and 
ſo is Breve de Aſſiſa novæ diſ- 
ſeiſinæ, and Aſſiſa panis, &c. 
even as Canis eſt nomen a- 
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C T memozan⸗ 

dum, que ceſt 
nolme Aſſiſe, eſt no- 
men æquivocum, cat 
aſcun foits eſt pytſe 
pur un Jurie , car le 
commencement de le 
Kecozd de Alliſe de 
novel difleiſin iſſint 
commencera : Aſſiſa 
venit recognitura, &c. 
quod idem eſt quod 
Jurata venit recogni- 
tura, & c. Et la cauſe 
eſt, pur ceo que per le 
betefe de Alliſe il eff 
command a la Ut- 
cont, Quod faceret 


Nd memorandum, 
that this name 
Aſſiſe, is nomen Equi- 
vocum, tor ſometimes 
it is taken for a Jury; 
for the beginning of 
the Record of an Aſ- 
life of Novel d:ſſeifin 
beginneth thus, Aſſiſa 
venit recognitura, Gc. 
which is the ſame as 
Jurata venit recogni- 
tura. And the reaſon is 
for that by the Writ 
of Aſſiſe it is comman- 
ded to the Sheriff, 
Quod faceret duodec 
liberos & legal homi- 
duodecem 


Lib. II. 


duodecim 1:beros & 
legales homines de vi- 
cineto, &c. videre te- 
nementum illud, & 
nomina illorum im- 
breviare, & quod ſum- 
moneat eos per bonos 
ſummonitores, quod 
ſint coram Juſtictariis, 
&ci parati inde face- 
re recoguitionem, &c. 
Et pur ceo que per 
tiel oꝛiginal un panel 
per foꝛce de meſme le 
bꝛiete devoit eſtre re- 
turne, ac. il eſt dit en 
le commencement del 
Recow en le Allile; 
Aſſiſa venit recognitu- 
ra, Sc. Aury en bꝛiefe 
de Dꝛoit il eſt com⸗ 
munement dit, que le 
tenant lup poit mit⸗ 
ter en Dieu 4 grand 
Aſſiſe, ac. Auxp il y 
av un buefe en le Ke- 
giſter que eſt appel 
bꝛiefe De magna Aſſi- 
fa eligenda. Iſſint eſt 
ceo bien pꝛave, que 
ceſt noſme Aſſiſe ali- 
quando ponitur pro 
Jurat*: & aſcun foits 
il eſt pꝛiſe pur tout le 
batefe dalliſe: c ſolon- 
que cel entent il eſt 
pluis pꝛoperment & 
pluis communement 
pꝛiſe, ſicome Aſſiſe de 
Novel Diſſeiſin eſt 


pꝛiſe pur tout. le bꝛeve 
de Aſſiſe de Novel diſ- 
ſeiſin. Et en melme 
le manner, Allile ide 


Of Rents. 


nes de viciueto, Sc. vi- 
dere tenementum il- 
lud, & nomina illorum 
imbreviare, & quod 
ſummoneat eos per bo- 
nos ſummon”, quod ſiut 
coram Juſticiar, Gc. 
parati inde facere re- 
cognitionem, Sc. And 
becauſe that by ſuch 
an original a Pannel 
by force of the ſame 


Writ ought to be re- 


turned, Sc. it is ſaid in 
the beginning of the 
Record in the Aſſiſe, 
Aſiiſa venit recogni- 
tura, Sc. Alſo in a 
writ of Right it is 
commonly ſaid, that 
the Tenant may put 
himſelf on God and 
the great Aſſiſe. Alſo 
there is a Writ in the 
Regiſter which is cal- 
led a Writ De magna 
Aſſiſa eligenda. So as 
this is well proved, 
that this name Aſſiſa 
ſometimes is taken for 
a Jury, and ſometimes 
it is taken for the 
whole writ of Aſſiſe: 
and according to this 
purpoſe it is moſt pro- 
perly and moſt com- 
monly taken, as an Af- 
ſiſe of Novel diſſei/in 
is taken for the whole 
writ of Aſſiſe of Now 
diſſei fin. And in the 
ſame manner, an Aſſiſe 
of Common of Pa- 
ſture is taken for the 
whole Writ of Aſſiſe 


Seck. 234. 


quivocum; Canis latrabilis, Ca- 
nis marinus, Canis cœleſtis, ſunt 
æquivoca æquivocata. 


q Aſſiſe de Novel 


diſſe 1fin 0 Note (a) there (a) gracton lib. 3. ſo.1 60. 
be four Aſſiſes » VIZ. this watt, Britton c.42, fo. 105. 134. 
an Aſſiſe of Mortdanceſtor, of F. N. B. Fleta lib. 4. ca. 5, 
Darreine preſentment, and of &c. Mirror. c. 2. Sect. 1 5 


Utrum. 
T Vicount, Vide 
Sect. 248. Verbo( Shi- 
reve.) 


¶ Quod faciat 12. 
liberos & legales ho- 


mines de Vicineto, Kc, 


139 


cb) Albeit the wozds of the (b) 1 H. 7.2. 


Wait be duodecim, pet by 

ancient courſe the Sheriff 
mult teturn 24. and this is fox 
expedition of Juſtice : foz if 
I2.ſhould only be returned no 
man ſhould have a full Jurp 
appear, oz be ſwoꝛn in reſpect 
of chailenges, without aTales, 
which ſhould be a great delay 
of trials, o in this caſe u= 
ſage and ancient courſe ma= 
keth Law. And it ſcemeth to 
me, that the Law in this caſe 
delighteth Her ſelf in chr 
number of 12. foz there muſt 
not only be 12 Juroꝛs foz the 


trials of matter of fact, (e) (d) vid. l. com in pro- 
but 12 Judges ot ancient time mio. 


fo: trial ot matters in Law 
in the Exchequer Chamber. Ali⸗ 
ſo foz matters of State there 
were in ancient time twelvc 
Counſellors of State. Þe that 
wageth his Law muſt have 
eleven others with him which 
think he ſays true. Ind that 


number of twelve is much re= Joſ.4. Gen.49. 


ſpected in Holy Writ, ag twelve 
Apoſtles, twelve Stones, twelve 
Tribes, c. 


(d) De that is of a Jury (d) 9 E416: 


mult be liber homo, that is, not 
only a fresman, and not bond, 
but alſo one that hath ſuch 
freedom of mind, as he ſtands 
indifferent as he ſtands un= 
ſwozn. Secondly, he muff 
be legalis. And by the Law 
everp Juroz that is returned 
fo the trial of any iſſue 02 
cauſe ought to have thee pꝛo⸗ 
vtrtics, 


* Firſt, 


's 
4 
| 
| 
10 
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Artic. ſuper Cart. c. 9. 
Regiſt. 178.3 E. 3. 36. 


vide Sect. 102, 193. 


5 H. 6. 37. 


(e) vid. Artic.ſup. Car. e. 9. 
Forteſc. c. a3. &c. 29. 


(f)Glauvil lib. 1. cap. 14. 
15. Bract. li.3. fo. 1 16. a. 


(g Lamb. verb. Centuria. 


(R) Lamb. fol. 51. 3. 


(aW. z. cap. 32. Vide 
Stat. de 1 2 E. a. de eſſon 
calumniand.Fleta lib. i. 
cap. 32. 

Britton fo. 6. 4. 1 2.8. 116. 
Sci 34.12 Aſſ. 1 o. 
(b)BraQ.lib.s.fol. 127. 
(c) Bract. lib. 4. fol. 257 
vet. N. B. fol 7. 


Cap. 12. 


Firſt, he ought to be 
dwelling moſt near to the 
place where the queſtion is 


moved. 

Secondly, he ought to be 
moſt ſufficient, both fo: un⸗ 
derſtanding and competency 
of eſtate. | 

Thirdly, he ought to : be 
leaſt ſuſpitious, that is, to be 
indifferent, as he ſtands un⸗ 
ſwozn, and then he is ac= 
counted in Law Liber & le- 
galls homo; otherwile he may 
be challenged, and not ſuffe= 
red to be \ſwozn. Che moſt 
uſual trial of matters of fact 
is by twelve ſuch men, fo: 
ad queſtionem facti non reſpon- 
dent Judices. Ind matters 
in Law, the Judges ought 
to deide and diſcuſſe; foz Ad 
queſtionem juris non reſpon- 
dent Juratores. 

(c) Fox the inſtitution and 
right ule of this trial by 
twelve men, and wherefoze 
other Countries have them 
not, and how this trial excels 
others, l& Forteſcue at large, 
c. 25, &c. & 29. (f) And in 
ancient time they were twelve 
Knights. This trial of the 
fact, Per duodec' liber” & legal 
homines is very ancient. Foz 
hear what the Law was be⸗ 
foze the Conqueſt: (g) In 
ſingulis Centuriis comitia ſunto, 
atque liberæ conditionis viri du- 
odeni, ætate ſuperiores una, 
cum præpoſito ſacra tenentes 
juranto, c: Nap the rriaſ in 
ſome caſes, Per medietatem 
linguz, (as we ſpeak) was as 
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Common de Paſture 
eſt - pziſe pur tout le 
bꝛicte Dallile de com⸗ 
mon de paſture, & Al⸗ 
ſiſe de Moztdanceſtoz 
eft pziſe pur tout ie 
bee Daſſiſe de Mo2t- 
danceſto2, & Alliſe de 
darreine pacſentment 
eſt pꝛiſe pur tout le 
brieke Daſſiſe de dar⸗ 
raine pꝛeſent ment. 
Mes il ſemble que le 
cauſe pur q tiels bote- 
tes al commencement 
fueront appels Aſſt: 
ſes, fuit pur ceo que ꝑ 
cheſcun tiel bꝛieke il 
eff commande al vil: 
cont, Quod ſummone- 
at x11, le quel eſt a tant 


'adif-, que doit ſum⸗ 


moner un Jurie. Et 
aſcun foits aſſiſe eſt 
pziſe pur un o2dinace, 
5. pur mitter certeine 
choſes en certeine 
rule a diſpoſition, ſi⸗ 
come oꝛdinance que eſt 
appel Aſſiſa panis & 
cerviſiæ. 
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of Common of Pa- 


ſture, and Aſſiſe of 
Mortdanceſtor is ta- 
ken jor the whole 
Writ of Aſlliſe of 
Mortdanceſtor, and 
Aſſiſe of Darreine pre- 
ſentment is taken for 
the whole Writ of 
Dareine preſentment. 
But it ſeems that the 
reaſon why ſuch 
Writs at the bepin- 
ning were called Aſſi- 
ſes, was, for that by 
every ſuch Writ it is 
commanded to the 
Sheriff, Quod ſummo- 
neat xii. Which is as 
much to ſay, that he 
ought to ſummon a 
Jury. And ſometime 
Alliſe is taken jor an 
ordinance, to wit, to 
pug certain things in- 
to a certain rule and 
diſpoſition, as an Or- 
dinance which is cal- 
led Aſſiſa panis & (er- 


Tilt. 


ancient, (h) viri duodeni jure conſulti, Angliæ ſex, Walllæ totidem, Anglis & Wallis jus dicums; 
and of ancient time it was called Duodecem· virale judicium. 

Now ſeeing wi are jultly occaſfoned,and the rather fox the L c.] herein, to ſpeak of a chal⸗ 
lenge to Jurozg: to make the ſtudious reader capable of the underſtanding of the books of 
Law concerning this matter, it ſhall be neceſſary to ſay ſomewhat of Challenges; and firft, 
— — is. 

enge is a wozd common, as well to the Englilh as to the French, and ſometime ſigni⸗ 
fleth to claim, and the Latin woꝛd is vendicare, ſometime in —— of revenge to challengs 
into the field, and then it is called in Latin vindicare oz provocare. Sometime in reſpect of 
parttality 02 inſufficiency, to Challenge in Court perſons returned on a Jury. Ind ſeeing there 
is no pꝛoper Latin wozd to ſlgnifle this particular kind of challenge, they have framed a woꝛd 
ancientiy wꝛitten (a) Chalumniare, and Columpniare, and Calumpniare, and now wꝛitten Ca- 
lumniare, and hath no affinity with the verb Calumnjor, oz Calumnia, which is derived of that, 
foz that is of a quite other ſenſe, ſignifying a falſe accuſer, and in that ſenſe (b) Bracton uſeth 
Calumniator to be a falſe accuſer : but it is derived of the old wozd Caloir oz Chaloir, which in 
one lignificationis to care foꝛ, oꝛ fozeſee. Ind fozthat to challenge Juroꝛs is the me an to cate 
for 02 kozeſee that an indifferent tria] be Had, it is called Calumniare, to challenge, that is, to 
except againft them that are returned to be Yuro2s;and this is his pꝛoper ſignitication. (c) But 


ſometimes a Summons, Summonitio, is ſaid (d) to be Calumniata, and a Count to be chal= 
| tenged; 
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| lenged 3 but this is imp 
20perly, And foꝛaſmuch a 
S mens Lives, Fames, L 
ames, Lands and Gods are 


to be tried be Juroꝛs it is moſt ri 
J 3 ch _ on matter the —— on they be Omni exceptione majores 3 and theref 
o Fu | is — 0 
principal — — ans _— either to the Array, oz to the Polls: | : 
Jurozs names are ranked in t —— of the Tales; and herein you ſh — : to the array of the 
ry is called the array, and the N pannel one under another, which underſtand, that the 
taile array, foz the oꝛder of b erb to array the Jury, and ſo we ſi ner oz ranking the Ju⸗ 
theatres, e en ge OS AY 333 
Pannel, is at once to challen the French wozd Araier : ſo as to challt mentum, and to make 
reſpect of the partiality oz defaulc of the againf all the perſons ſo ar: n 
ult of the Sherif, Cozoner, oz other — NEED, — 
made the re= 


turn. 


And it is to be know 
n that there i 7 
lenge to the fabour. Pꝛinci re is a pzincipal cauſe of c | 
cers be of (a) a 93 relpect of partiality: ＋ the array, and a chak⸗ 
(b) Secondly, It any one oz — to the Plaintiff oꝛ Defendant "7 - heriff oz other Offi- 
Plaintiff oz Defendant, the wh - of the Jury be returned at the deno he affinity continue. (a): 2AT.36.26AMT 
any one, that he be moꝛe tab ole array ſhall be qua ſhed. Do it i mination of the party 3E. 4. 12. 13 1 Af 31. 
(c)Thirdly, if the Plaintiff 4 to the one than the other, ail che if the Sheriff return 2?AT-222E4.2 125 
the Sheriff againſt either 2 Defendant have an action of batt e array ſhall be quaſhed, <Þ'!-114-21E.3.5.b 4 
Defendant have an action Jus this is a god cauſe of chall ery againft the Sheriff, oz 3H. 7. g. Pl. Com. 73. 
= an action of Debt — ps the Sheriff, (but — 10 = - * Plaintiff oz 5 H.7-9.7E-6.Dier 78. 
der the diſtreſs ol eicher )oz if the Sheriff oz hi he ri have parcel of the land = 4-74-49Þ.3.1. 
22, Officer tn fre mh A, 0h Sheriff or his Boyle emer uf he Jury — me 
matter, and treated thereof obes, oz ſervant to either party, eee of Councel, Attoz= 22.41E.3.Chall.g9. 3 
— the Ring bring a 5 — 27 a ſubject may — — — in the ſame _ 1H. 4. 26. 22 E. 4. 7. 
at he huth part ok the la ap alſo challenge foz the ſa ray fo; indiffe= (dF K 
* 52 we chall 1 —— he Load — And where the — 2 = 1 02 3 - 
ault of the Sheri . * 41. 
a Franchiſe, and ed 3 when the array of a Pannel i _ ary 1 
thould loſe hig challenges B return it ag of himſelf, this ſhall be is returned by a Bapliff of 26AM.$6.22.208.6 3 
and che Lozd of rhe 5 3. — if the Sheriff return aJ qualhed, becauſe the part 33AT12.45AMs.. ” 
— a Perof of, rm is dziven to his remedy a — a Liberty, this is — ea 5.56 
efendant, t Lozd of Parliament 21.7. 28.2f. 4 3. 
el rer be Demandane oz Plaintiff, Cenanc op fee. 
map be taken of the reſtdue. And i if he be returned, alt iritual o: Tempozal, 7E . Chai. fc 2 
be no Knight recurne due. And ik others be joyned wi hough he appear not, yet the Jury (</48-7-4 1 
Ur 4H. 7. 44 E. 3. 
— he ceturned, that array ſhall be quaſh with the Lozd of Parliament;yer EY P J8AMIS 22E.4.C 
night ed agai . there E.4.Chal.s 
ght returned gainſt ail, (h ; 
(3) and when the King i of the Jury. (h) So in an attaint there Fünf sac. 
the arrap, as hereatt ng is party, as in travers ot ap offi (D oAHTHz. 17.3. go. 
Kin er in this Section ſhall v ice, he that traverſeth m 17Aſfſ 11. 3 0Aſſ. g. 8 Aſſ. 3 
(k) 28 ay challenge the array, and this th 2 ſo it is incaſe of lite:and *. lenge (g)r3E.Chal.r1 ! Br. ” 
71) Bad it 7c eee bes Sriots,according to the uſual conrſy, Corel de Rat cake 
b e. s de Rutl. 
as the other, and 22 a Pannel, and not in favourabl P!.Com.11 7275 2 , 
* god, returns the ſaine, the array was — 8 the one party 2 
m) Jf the , 2 this caule 14 kl. Dier. 318. 
as an = — return any out of his Franchiſe 8 » and - No 19 265.b. 
N z. Att 
Challenge to the array for f as hath no Franchiſe ſhall be quaſhed e array ſhall be quaſhed, (3)32E.q.cit.Chal. 1 
af him that ads ie. amd — a our 2 (ohe that taketh this — . : Stamf. Pl. cor A's b 
no principal — — noel in certainty : "This — 5 _ the name al SG 
amntiff 02 Defend e diſcretion and co F nge, bein 1.4.22. 
1 ant be tenant to the Sheriff, thi nictence of the Triozs, Is i T (1)6R.2.Chal.1o 
; | this is no pꝛinci . watt . 3. ibi i 
dther he may ch . of his Tenant, but e cony — 515 pꝛincipal Challenge, foz t 13 E. 3. ibid. 108. 
Dherix ant Challenge foz favour,and leave it to tri oitis a pzincipal Challenge, but in he (m)32E.3.Chal.r10,11; 
the Daughter of it to trial. So affini „but in the 52AMs.33AMr3. | 
to the favour : but i of the party, oꝛ è converſo  allinity between the Son of the (0034.6 a 
hath been ſaid but if the Sheriff marry the daugh -02 the like, is no pzincipal C hal — 9079" Mp 
: ter of eith : allenge, but *H-4-22-27A.20, 
ſhall not — a pzincipal Challenge, oz t J er party, oz è conver ſo, thi 22E i | 
enge the arr f. f » 07 he like. (o) But w 2 ee this (as . -3-12.Vid.26Afſ21. 
bour the Kin ay foz favour,c. becauſe i here the King is part 33H.6.9.7H.6.25. : 
, 3 8 : 55 one 6. 258. 
— Bing woe, But if the Sheriff be a in reſpect of his allegiance he ou e 198.6.48.208.6.38. 
foꝛ 8 King, there the challenge is god; Uadelect of the Crown, 02 _— — to fa⸗ 20E.4.2.22E.4.Chal.62. 
Note Ct god; and likewiſe the King may challeng — ſer⸗ (0): 2E.4.Chal.63 
upon that whi 3 e the array 4H. 7.8. 1 
[peg of the cauſe of . r the challenge to the array is i 
c of the Sheriff oz other Dffi ay is in re⸗ 
icer that made the 
return, 
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return, and not. in reſpect of the perſons returned, where there is no indifferency oꝛ default in 
the Sheriff, ac. foz if the challenge to the Arta be found againtt the party t hat takes it, pet he 
ſhall have his particular challenge to the Polls. | 
In ſome caſes a challenge may be had to the Polls, and in ſome caſes not at all. Thallenge 
to the Polls is a challenge to the particular perſons : and theſe be four kinds, that is to ſay, 
Peremptozy, Pꝛincipal, which induce favour, and fo: defuult of Hund:edo:s. 
(p)1 H. 5. Chal. 162 H. 5. (p) Peremptozr, that is ſo called, becauſe he may challenge peremptozily upon his own 
D dillike, without ſhewing of any cauſe; and this only is in the caſe of Treaſon oz Felonp, in fa. 
reſe.cap.27.3 H. 7. 2. ak. 3. YOrem vitæ. And by the Common A aw the the pꝛiſoner upon an Jndictment oz Appeal might 
13. 32H. 6.26. 17 Aſſ.s. Challenge 35, which was under the number of thzee Juries : but now by the Statute of 22 
37 H. 6. 8. 22 H.8.c.14 H.8. the number is reduced to twenty in petty Treaſon, Murder, and Felony; and in caſe 
33H.8.tir.Chal. Br.217. of high Treaſon and Miſpꝛiſton of high Treaſon it was taken away by the Statute of 38 
33H.8.c.23. 18 2 f. &. H.. But now by the Statute of 1 & 2 Phil. & Mariz, the Common Law is revived, foz any 
Rn 14 Treaſon the Pꝛiſoner fhall have his Chalienge to the number of 35, and ſo it hath been re⸗ 
* Hill,r Ja. k. en ſolved * by the Juſtices, upon conference between them in the caſes of Sir Walter Raleigh, aud 
; George Brooks. Mut all this is to be unde rſtod, when any Subject that ig not a Per ot 
the Realm is arraigned fo: Treaſon oꝛ Felony : But if he be a Loꝛd of Parliament, anda 
Per of the Realm, and is to be tried by his Pers, he ſhall not challenge any of his Perg 
at all, foꝛ they are not ſwozn as other Juroꝛs be, but find the party guilty oz not guilty upon 
their faith oꝛ allegiance to the King, and they are Judges of the fact, and every of them doth 
9 E.4.27. ſeparably give his Judgment, beginning at the loweſt, But a ſubject under the degree of 
Nobility map in cale of Treaſon oz Felony challenge fo: juſt cauſe as many ag he can, ag 
tall be ſaid hereafter. In an appeal of death againſt divers, they plead not guilty, and one 
joynt Venire facias is awarded; , if one challenge peremptozily,he ſhall be dzawn againf all, 
Otherwiſe it is of ſeveral Venire fac. 
Note, that at the Common Law befoze the Statute of 33 E. 1. the King might have chal⸗ 
lenged peremptoꝛily without chewing cauſe , but only that they were not god foz the Ring, 
3 and without being limited to any number: but this was miſchievous to the ſubjec, tending 
( 33 E. x. Ordinatio de to inſinite delays and danger. And therefoze it 1s enacted, (q) Quod de cætero, licet pro Do- 
Inquitionibus. Stanf. Pl. mino Rege dicatur quod Juratores,&c. non ſunt boni pro Rege, non propter hoc remaneant inqui- 
Cor. 162. ſitiones, &c. ſed aſſignent certam cauſam calumniz ſuæ, &c. whereby the King is now rettrain= 
ed. 
Paincipal, ſo called, becauſe, it it be found true, it fandetb ſufficient of it ſelf withaut leav⸗ 
ing any thing to the conſcience oꝛ diſcretion of the Trioꝛs. Df a pzincipal cauſe of challenge to 
the Arrap, we have ſaid ſomewhat already; now it followeth with like brevity to ſpeak of 
pꝛincipal challenges to the Polis, (that is) ſeberally to the perſons retu ned. 
Pꝛincipal challenges to the Poll may be reduced to four heads, 3 irſt, Propter Honoris re- 
ſpectum, Foz reſpect of Honour : Secondly, Propter Defectum, foꝛ want oz default: Thirdly, 
Proper Affectum, Foz affection oz partiality : Fourthly, Propter Delictum, Foz crime oz de⸗ 
lt. . 
Lib. 6 f. g 2, 53. Countess Firſt, Propter Honoris reſpectum. As any Peer of the Reaim oꝛ Lozd of Parliament, as a 
de Rutlands caſe. 48 E. 3. Baron, Wiſcount, Earl, Warqueſs, and Duke; foz thele, in reſpect of Honour and Mobli⸗ 
30.48 Aſſ. 6. 35 H. s. 46. tp, are not to be ſwozn on Juries; and if neither party will challenge him, he may challenge 
22 Aff 4. F. t. B. 155. d. himſeit; fox by Magna Charta it is pzovided,Quod nec ſuper eum ibimut, nec ſuper eum mitremus, 
& 166. Regiſt. 179. nifi.per legale judicium parium ſuorum, aut per legem terræ. Now the Common Law hath divided 
all the ſubjects into Loꝛds of Parliament, and into the Commons of the Realm. The Pers 
of the Realm are divided into Barons, Uiſcounts, Earls, Warqueſſeg and Dukes, @The 
Commons are dibided into Rnights, Eſquires, Gentlemen. Citizens, Veomen, and Burgeſſes. 
And in judgment of Law any of the ſaid degrees of Nobility are Peers to another. As if an 
Earl, Marqueſs, oz Puke be tried foz Treafon oz Felony, a Baron oz any other degree of 
Nobility is his Por. In like manner, a Rnight, Eſquire, æc. ſhall be tried per bares, and 
(a)Li;7.£.18.Calvins caſe: that ig by any of the Commons, as Gentlemen, Citizens, Yeomen, oꝛ Burgeſſes. So as when 
Li. 1 6. fe. 104.14 H. 4. 19. b any of the Commons is to have a trial eit her at the Rings ſuit, oꝛ between party and party, 
(b) Bract. fo. 185. Brit. fol. a Per of the Bealm ſhall not be impannelled in any caſe, 
135. Flet. I. 4. ca. 8. 26AN, Mecondly, Propter Defectum. 
28. 3H. 6.3 6. 9E. 4. 1 6. b. 1. patriæ, (a) as Ylieng boun. 
21 ESE 2. Libertati , (b) ag Uilleing 02 Bondmen ; and ſo a Champion muſt be a Freeman, 
8 = i 3. Annui cenſus, i. Liberi renementi. (e) Firſt, what yearly freehold a Juroꝛ ought to Have 
s. ro8.6,7,3.18.28.7.1, that paſſeth upon trial of the life of a man, oꝛ in a plea real, 0z in a plea perſonal, where the 
10H. . 14. 19 H. 9. debt oz damage in the Declaration amounteth to fozty Marks, Vide Sect. 464. Secondly, 
78.6.2 5,40,44-12E.4.13 this freehoid muſt be in his own right in fee ſimple, fee tail, foz term of his own life, 02 foz 
3 H.4.4. | another mans life, although it be upon condition, oz in the right of his wife out of ancient 
9H.6.Chall.27.9 H. 7. . demeſne; foꝛ freehold within ancient demeſne will not ſerve: but if the debt oz — th 
noun 


UMI 


Lib. Il. 
Of Rents. 876 
23415 
37 


mounteth not to f 
that County = ozty Warks,a 
not. e) here the ,any Freehold ſuffi 
L e fulficeh, (4) Thi 
be eng entry be made ug retutn he RAR) and — he mu have 
En, ez 
+ fotir of the Hind by the Common | is Fre y que vie, or hi „ 0 
the cauſ e Hundꝛed ( ommon A aw i | ehold be determi! 92 his wife | 
JETS gn ape, can, gn 2 — 
ouble nd reſumuntur ſci | er 8 ; 
a En W 
Frehold in it, e to the value but le. Deco1 in an atta celeton w e of 
the number hs ſufficeth. (i) Foy but of hail: — (H it he int, (g — ct) in a (f) 27Eli 
undꝛed op ſuffice, as if i hirdiy,if the cau acre; oz if he dw hath either Free the Jury (g — 
e Nr — — mr doch 9 — 
71) Fitthie, del in any of thoſ D — — hand nd 16E.4.7.4:Mar. b. 
{e's woe Huan 2 of thoſe Dundiys, chough nora lr Hundzedos ou of ac ee 49676 
p, ifa Hundredo hundred: os the k. — — — ro each Chat. 
4 51 be challen —_ he be je deere needs d — ay an it —— _ 2 . 0. r. Br. 
his inſufficiency 2 the Wundzed,foz away hin — where the 2 
one of th reaſons of Freehold,foz d,foz that this Land withi — — 73 7 1 
dꝛed muſt ln of Law, i d, foꝛ his fea! E notice — that H m) Sixth= 37H. 6. 11. 25 E. 3. 43. 
w is t ar to o de rem Hund = 3-43« 
hath nothin in har Handzed ic on ** (6) Seventy have lanvs wat — ne 
foz the Bund the Mundꝛed mpliciren, bu the other challengeth « which 18 
yu ; ed; 7 | tle parte | ; f 
cient #reehold. 3 and albeit Rood not he — quid; foz et it, Eiger Hun= (0) 2K. 
14. Sab anni th o have Lan Ar. — — H — 2 — ca 
Cn To Eg ST Hen, vee mah hea 
Firth without an ata gane Challange (0, —— — 
r 1 — of his, as if the 2 is, when — own Ic. y judgement of 12 to Bradkfol.r25. 
Mi the ſame blood, a pounded ex Con uro be Ca) of — expꝛeſs fabour · oꝛ | = — rag 34,135] J 
Rinſman dothf — cane this is a Pꝛi n & languine od 02 kindꝛed t 02 expꝛeſs mali ra lib. l. ap. . 
— the challenge is another —— aincipal —.— eodem — to richer — * 
n degie Tounterplea to — the Plaine (b) and how i — — — Aud ( Briten fol. r35: 
kit her — 4 ee. Foꝛ the 92 he is of _ — e the SR ſoever he is — one NA 
8 2 a — politick 0z i the Venire facias oboe it dung — (9) Mirror cap. 3. d 
dinanc 3. « 
although the bod litten —— DSA 33 2 rm agg ou 
— — — 22 02 ——. the — ang wany, bꝛing any 0 — da ſupra, 
finity refoze it can = is a Principal can . . to any th action that con= * 
s hath in no Pain challenge „ at is of ier 31 
ren by marria Law two Av ng challenge: 7 — ee that thole b _ body 5 
2323 — 8 Be. — kindredto any, aca, (E-4.7 
„AI 8 — —7————— — a ffiniras, YE: —— n 
The parties as (f th —— n 4 lage ſenſe e. _ eſs char i go- (4 e, 
rhe Jurozmarr; the Plainte \and equivalent to Ca where. (e) finity © — —— 
nutg, oꝛ — the Daug tick 0z Defendant to Conſanguiui finity oꝛ Ali nſanguinity 0 —_ aal: 
NN hter oz Couſin marry the Daugh v when it is be ance by Mar⸗ fran | 
WH + this is no Pameipl —— mo — — o Def * — — — of — V ſupra. 
2 . Se ns 
e e 
8 path yar NE ——— d the Challenge muſt ſh K 
e r 
05 be within — direfs ——— — h upon the 1 iceth, g) — wn 77. 91. 
2 (If a Leut diſtreſs of the — — x wichinchs — © h Fro n 1 : 
32 I ES anne ns A 
age of one ond — it is — — (1) $1.6. Chl 27 
Ky be d cane : 1.25.22. A. Chal 6r 
8 . | returned, it is a — * 
r cauſe of 36H.6.Chall 3 
2. (1) Up 1 — * 
. 0 29 Aſſ. i 1. 82 885 
wr n (k)Mirror ubi ſupra: 
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T7, 2. C Upon his own act; as if the Juroz hath given a verdict befoze foz the ſame cauſe, al⸗ 
8 0 124 * A — by the Wait of 2 ik — verdict Judgment were arrested. So if he 
12.21E.4.74-11R-2tit. Hath given a fo:mer verdict upon the ſame Title 02 matter, though between other perſong, 
Chall. 106. 27 Aff. 12. (m) But it is to be obſerved, that I may ſpeak once foz all, that in this and other like caſeg, 
(m)438.3.Chall. 9 3. he that taketh the Challenge muft ſhzw the Recoꝛd, if he will have it take place ag a pꝛincipai 
PER Challenge; otherwiſe he muſt conclude to the favour, unleſs it be a Recoꝛd of the ſame Court, 

and then he muſt ſhew the day and term. ; 
tn) Mirror ubi ſup. Brit. n) So likewiſe one may be challenged, that he was Inditoꝛ of the Plaintiff oz Defen⸗ 
to. 1 2. l 1 Afl. by pany dant Wo of n Noe Cha 3 ko ho cauſe, fey; 
7.4 · 4. 12. Aſſ. 26. 154 (o) It the Juroꝝ odfather to inti ant oz è conxerſa: 
6. 4 Aff. 10. 25 . 3c. 3. this ig allowed to be a good Challenge in our Books. 5 5 
(0) goAſl.20.2H.4.15- (p) If a Juroz hath deen an Frbitratoz cholen by the Plaintiff 02 Defendant in the ſame 
x9H-6.66.45-4-17- caufe, and have been informed of, or treated of the matter, this is a Pzincipal C hu llenge. Oz 
eee e e eee en e te” Se Cenarion corn 
H. 6. 1 9M. 6. 3 H. 6. 23. choſen h eit the parties, . 2 e 
— 8 one of the parties fo: examination of witneſſes in the ſame cauſe, it is no pꝛintipal cauſe 
(q) Lib.g.fo.71.Peavocks challenge, for he is made by the King under the gveat Meal, and not by the party as the Ars 
caſe. ditratoꝛ is, but he may upon cauſe be challenged fo: favour. ; TO l 
(r)Mirror I os 2 Ik he be of counſel, Servant, 02 of Robes, ez Fes, oz of either party, it is a principal 
Bratton Subi ſapra. altenge. | 
Brit: on 5 12 Aſl. 3 ö. - ) Jt any after he be returned do eat and dꝛink at the charge of either party, it is a pin 
26 Aff 56:28Afl-16. Ci pal cauſe of Challenge, otherwiſe it is of a Trio: after he be ſwoꝛn. | 
31 Aſſ. . 4 ung 5 (t) Actions bꝛought either by the Juroz againſt either of the parties, oꝛ by either of the par⸗ 
9 2 — 13-77%" ties again him, which imply malice oz diſpleaſure, are cauſes of pzincipal Challengy, unleſg 
(0 Brat. ) ubi ſupra. they be bought by Covin, either befoze oz after the return; fozif Covin be tound, then it is no 
Fleta N cauſe of Challenge; other Actions which do not imply malice oz diſpleaſure, are but to the 
38. favour. | | 


44AT.: 3.3E.3-25+ (u) In a caufe where the Parſon of a Parilh is party, and the right of the Church cometh 
_ - A zz in debate, a Pariſhioner is a pzincipal Challenge. Otherwiſe it is in debt, oꝛ any other Jo 
 Hezeartisrs, (tion where the right of the Church cometh not in queſtion. | 1 

22.3. Chall. 189. (w) It either party labour the Juroꝛ, and give him any thing to give his berdict, this is a 
24.3. 37.3 Aff z. pzincipal Challenge. But if either party labour the Juroz to appear, and to do his conſti⸗ 
z 0Aſſ. 1 143 Aſſ. 46. ence, this is no challenge at all, but lawful foz him to do it. 3 

(u) 17Aſſ. 15. (x) That the Juroz is a Fellow Servant with either party, is no pꝛincipal challenge but 


(%) $E.3.39.29H.6.39: 
33H.8.Dyer 48. to the favour. 


(x) 2Eliz.Dyer 367. =, either of the parties can take that Challenge to the Polls, which he might have had 
t ' 


— he Array. 
— do ſupra. "(a) Note, if the Defendant may have a pzincipal cauſe of Challenge to the Arrap, if the 
Fleta Syeriff return the Jury, the Plaintiff in that caſe may foz his own expedition alledge the 
(9) 49E-3-t- | ſame andp:ay Pzoceſs to the ners, which he cannot have, unleſs the Defendant will 
(a) *** „ conleſs it: but ik the Defendant will not confels it, then the Plaintiff ſhall have a venire fi- 
ee cias to the Sheriff, and the Defendant ſhall never take any challenge foz that cauſe, and ſo in 
2281iz. Dyer 367. like caſes. But on the part of the Defendant any ſuch matter ſhall not be alledged, and P:6- 
ceſs _ to the Cozoners, becauſe he maꝝ challenge the Jury foz that cauſe, and can be at 

no Pꝛejudice. | 
(b) Challenge concluding to the Favour when either party cannot take any pzincipal chal⸗ 


b) Mirror cap.3.dordi- 
— dattaint. Bract. lib. lenge, but ſheweth cauſes of Favour, which mult be left to the conſcience and diſcretion of the 
4.fol.185.Brir.f.134,135- Triozs upon hearing their evidence, to find him favourable ez not favourable. But yet 


Flere lid.4.c.0,78-6-25- ſome of them come nearer to a principal Challenge than other. (e) Ac if rhe Juroz be of 


. . 0e. C. 1.1 K. kindzed,oz under the diſtreſs of him in the reverſion oz remainder, oꝛ in whole right the 3vow= 
— Af: 4 rp 02 Juſtification is made, oꝛ the like: Theſe be no dꝛincipal Challenges, betauſe he in Ne⸗ 
verſion, Nemainder, oz in whoſe right the $vowzy oz Juſtification is, is not party to the Ke= 
cod; otherwils it is if they were made parties by Jid,Receipe,oz Uoufher, and pet the cauſe 
of Favour is apparent; ſo it is of all pzincipal cauſes, if they were party to the Necoꝛd. Mom 
the cauſes of Favour are infinite, and thereof ſomemhat may be gathered of that which hath 
been ſacd, and the reſt I purpoſely leave the Reader to the reading of our Books concerning 
that matter. Foz all which the rule of Law is, that he mu ſtand indifferent as he tands 


unſwozn. 
(4) CR. a. Chall. 141. (d) The ſubject may challenge the Polls where the Ring is party, Ind if a man be out⸗ 
19 Kfl. 6. 38 Aff. 22. lawed of Treaſon oz Felony at the ſuit of the King, and the party foz avoiding thereof al⸗ 
11R 2. Chall. 165. 4H 5. {edged impziſonment, oꝛ the like, at the time of the Outlaw; though the iſſue be joyned upon 
ibid. 153. a collateral point, yet ſhali the party have ſuch Challenges as if he had been arraigned upon 
the crime it lclf ; fo1 this by a means concernech his life alſo, « * 
| rop! 
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Propter delictum. (c) as it the Jure be attatnted 02convicted of treaſon oz fe= Gier 
lonp, o foꝛ any offence to lite oꝛ member, oʒ in attaint foz a faiſe verdict, oz foz perjury as a wit= Britton C ubi ſupra 
nels, oꝛ in a conſpiracy, at the ſuit of the Ring, oꝛ in any ſuit, (either foʒ the King oꝛ foz any Fleta 

ſubject.) be adjudged to the Pill9zy,Tumbz:1l,vz the lihe, oꝛ to be hꝛanded, oʒ to be ſtigmatique, 11. 4.41. 12H. · te. 
82 to have any other coꝛpoꝛal puniſhment whereby he becometh infamous,(foz it is a maxime in 3 1H. 5. 21. 

Law Repellitur a ſacramentoinfamis) theſe and the like are pꝛincipal cauſes of challenge. So it 

is if a man be outlawed in treſpaſs, debt, oꝛ any other action; foz he is Exlev, and thercfozeis 

not legalis hoino. And old books have ſaid that if he be excommunicated, he could not be of a 


Urp. f 
* See the Statutes of W. 2. and Artic. ſupra cartas, what perſons the Sheriff ought to r 
return on Juries. And ſe F. N. B. breve de non ponendis in Aſſiſis & juratis, and the Regiſter ſuper 3 9 oy 
in the ſame wit. And ſee there what remedy the party hath that is returned againſt law 165, r66.Kegiſtr. 

It is neceſſary to be known the time when the challenge is to be taken. (g) Firft, he that 
hath divers challenges muſt cake them all at once, aud the Law ſo requireth indiffe ent trials, (g) 9E.4.16.108.5.9. 
and divers challenges are not accounted double. (h) Secondly,if one be challenged by one par⸗ 378.5.3.3H.6.38. 
ty, if after he be tried indifferent, it is time enough fo: the other party to challenge Him. (i) Brook tit. Chall. s. 
Thirdly,after the challenge to the Array, and t rial duly returned,if the ſame party take a chal⸗ 3 * . 8 ot. 
lenge to the polls, he muſt ſhetw cauſe pzeſently. /k) Fourthiy,ſo if a Juroz be fozmeriy ſwozn; 8 5 „ 
if he br challenged he muſt ſhew cauſe pꝛeſently, and that cauſe muſt riſe ſince he was ſwozn. 2. 3. ibid.: "he a: 

() Fifthly,when the King is party oz in an appeal of felony, the Defendent that challengeth ibid.5:.78.4.41.3£1. 
fo: cauſe,muſt ſhew his cauſe pꝛeſentip. Sixthly, if a man in caſe of treaſon oz felony challenge Dower 20 
fo: cauſe, end he be tried indifferent, yet he may challenge him peremptozily. Seventhly, a (K) 22.4. 1. 9H. 5,6. 
challenge foz the Yundzed muſt bz taken befoze ſo many be ſwozn, ag will ſerve foz hundzedozs, (0 * H. 5. 10.35 AfL 2. 
oz elſe he loſeth the advantage thereof, | 

8. (m) In a Writ of Right the grand Jury muſt be challenged befoze the four Knights, be= (m) 78.4.20.15E.4.1. \ 
fore they be returned in Court, foꝛ after they be returned in Court, there cannot any challenge 
be taken unto them. 

9. Nota, (n) The Array of the Tales ſhall not be challenged by any one party, until the Þr= (n) 9E.4.27.98.5.r7. 
ray of the pꝛincipal be tried: but if the Plaintiff challenge the Array of the pꝛincipal, the De= 34Af75.13E.3.Chall. 
fendant may challenge the Frray of the Tales. Itter one hath taken a challenge ts the Poll, 

He cannot challenge the Frray, 

Now it is to be ſcœn how challenge to the Array of the pꝛincipal Pannel, oz of the Tales, oz 
of the Polls ſhall be tried, and who ſhall be Triozs of the ſame, and to whom pꝛoceſs ſhall be 
awatded. 

x. (0) If the Plaintiff alledge a cauſe of challenge againſt the Sheriff, the pioceſs ſhall be (o) 18.4.8. 
directed to the Cozoners, if any cauſe againſt any of the Cozoners, pꝛoceſs ſhall be awarded to 
the reſt, ik againſt all of them, then the Court ſhall appoint certain Eliſozs oꝛ Gliozs(lo named 
ab eligendo/ becauſe they are named by the Court, againſt whoſe return no challenge ſhall be 
taken to the Irrap, becauſe they were appointed by the Court but he may have his challenge 
to the Polls. (p) Note, It᷑ the pzoceſs be once awarded foz the parttalitþ of the Sheriff, (p) 15H. 5.9. 14H. . J 1. 
though there be a new Seriff, yet pꝛoceſs {hall never be awarded to him: foz the entry ig, Ita 13k. 4.3. 
ques — ſe non intromittat. But otherwiſe it is, foz that he was Tenant to either party, 
oz the like. bo OWE the 

2. (q) If the Array be challenged in Court, it (hall be tried by two of them chat be impanz (q) 25 Aff. 3. 15H. 6.45. 
neiled to be appointed by the Court: Foz the Trioꝛs in that caſe ſhall not exceed the number 21H. s. Chal. 38.3 zH.6. 
of two, unleſs it be by conſent. But when the Court names two fo: ſome ſpecial cauſe alledged 215. .17.43 . 3. Chal. 
dy either party, the Court may name others if the Irray be quaſhed, then p2oceſs ſhall be a= .:. ib. 1. 32 Alf s. 
warded, vr ſupra. . | 27Afl. 2 8.43 Aff. 26. 

(r) Ik a Pannel upon a Venire facias be returneh, and a Tales, and the Array of the pzin⸗ (TE. 4. 46.1 5H. 6.48. 
ci pal is chaltenged, the Triozs which try and qualh the Array ſhall not try the Array of the 34 Affl6. 7E. 6. Dier 75. 
Tales; koz now it is ag if there had been no appearance of the pzincipal pannel : but if the 9H.5.11. 

Triozs affirm the Array of the pzincipal, then they ſhall try the Array of the Tales. If the 

Plainriff chaltenge the Arrap of the pꝛincipal, and the Defendant the Array of the Tales, 

there the one of the pzincipal and the other of the Tales ſhall try both Arrays. Foz other matter 

concerning the Tales ſee (5) in mp Repozts matters wozthy of obſervation, (t) Mhen anp (a) Lib. 10. fol. 104, 10g, 

challenge is made to the Polls two Trioꝛs ſhall be appointed by the Court, and if they try Denbawds Caſe. 

one indifferent. and he be ſwoꝛn, then he and the two Triozs ſhall try another: and if another be (t) 1H. 6. 9. 22K. 4. 

tried indifferent, and he be ſwozn, then the two Crios ceaſe, and the two that be ſwozn on Chall. 6 f. 62. 

the Jury ſhall try the reſt.(uv) It the Plaintiff challenge ten, and the Defendant one, and the (q) 51.4.4:. 

twelve is ſwoꝛn, becauſe ons cannot try alone, there ſhall be added ro him one challenged by . 

the Plaintiff, and the other by the Defendant. When the Tryal is to be had by two Tounties, hi6. 62.46 .3. 30: 

the manner of the trial is wozthy of obſervation, and apparent in our () books. (x) If the 11.4.6. £2 

four Knights en the wzit of right de challenged ** ſhall try themſelves, and they ſhali 9 (x)22E,3.18.396. 3-2, 
t-2 t F 
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(50 49.2.1, 2. 


(20 2H. 4.14. 4E 4c. 
10E. 3.32. 22 All. 28.31. 
21H. 6. 5 6. 16 Afl. 1. 
5E. 5. 35,38. 


fa) 2H.5.tit.Chall.1 67. 
2.4.3.3 4 E. 3.Chall. 
175.21H. 6.5 6.8 E. 4.3 · 
17E 4.1. 

* Bracton lib. 3. fol. 185. 


b) Bratton lib. 5. fo. 333, 
334. Mirr. cap. z. Sect. 19. 
Fleta lib. G. cap. 5. 
Britton cap. 121. 


(c) n̊ racton : 
Bi itton ubi ſupra. 
Fleta 


Bracton Fd 

3 * ubi ſupra. 
Mirror . 

(d) Re giſt. judicial. bo 
107.4 3 E. 3.32.24. 3.35 
3 E. 3 48. 0E. 3.16. 

SH 6. 1. b F. N. B 97. 


(e) Mirror 
Brafton des ſupra. 


Britton 
Fleta 


Regiſter 223. 


t) Br acton lib. g. fo. 372. 
Britton to. 1 17. Fleta 1.6. 
ca. 1. Glauvil li. 1. c 4,5, 
&c. li. a. ca. 7. Ii. Ia. ea. 1. 


Britton fol. 116. 
Fleta lib. 2. ca. 1. 


(g) Klera lib. s. ca p. r. 


ch) Mirror ca. 2. Sect. 1 6. 
& cap. . Sect.2. 


the grand A ſliſe, and try the challenges ol the parties. (y) Jf the cauſe of challenge touch the 
diſhonour oz diſcredit of the Juroz, he Hall not be examined upon his oath; but in other caſes 
he all be examined upon his oath, to infozm the Triozs. (2) If an inqueſt be awarded by 
default the Defendant hath loft his challenge; but the Plaintiff may challenge foz juſt cauſe, 
and that ſhall be examined and tried. 

Mhereſoe ver the Plaintiff is to ricober per viſum juratorum, there ought to be ix of the Jury 
that have had the view, oz known the land in queſtion, ſo as he be able to put the Plaintilf in 
poſſeſſion if he recover, 

In a Proprietate probanda, and a Writ to inquire foz waſt, the parties have been received to 
take their challenges. (a) But paſſing over many things touching this matter, J will con⸗ 
clude with the ſaying of Bracton, Plurcs autem aliæ funt cauſæ recuſandi juratores, de quibus ad 
przſen- non recolo; ſed quæ jam enumeratæ ſunt, ſufficiant exempli cauſa, Ind fo let us return 


to Littleton. 


[| De VI ſaet 0, Sc. It ſhould be Vicineto : Vicinetum is derived of this woꝛd Vici- 
nus, and ſigniſieth Neighbourhood,sz a place near at hand,oz a neighbour-place. Ind the rea⸗ 
ſon whereof the Jury muſt be of the Neighbourhood, is fot that Vieinus facta Vicini præſumitur 
ſcire, ali which is implyed in this wozd, (&c.) 


¶ Quod ſummoneat eos, Bc. Summoneo is compounded of Sub & moneo & Eupho- 
niz gratia it is ſaid ſummoneo, to warn oz ſummon, as in this caſe the Sheriff muſi warn oz 
ſummon the Becognitozs of the Iſſiſe to appear befoze the Juſtices of the Ifſiſe, Ec. And it is 
truly ſaid, (b) that in this caſe Legitimam ſummonitionem recipere in propria perſona ubicuaque 
inventus fuerit in comiraru in quo fuerit re; petira, qui quidem ſi non inveniatur, ſuffici: fi ad doni - 
cilium fiat, dum tamen alicui de familia ſua manifeſte fucrir relata, &c. 


4 Fer bonos ſuumonii ores. Here two things are to be obſerved. Firff, that 
the ſummoners muſt be Boni (id eſt) fide digni ur valeant legitimum reſtimonium perhibere, cum 
inde per Juſticiarios fuerint re quiſiti. (c) Ind another ſaith, Fems, ne ſerfs, ne enfans, ne nul in+ 
famys, ne nul que neſt fife tenant, ne poet eſte bone ſummoner. 2. It is ſpoken in the plural 
number. ber bonos ſunmonitores, and therefoze there muſt be two at the leaſt. Nee 
ſufficir quod ſummonitio fiat per unum tantùm, & c. necefle eſt igitur quod per duos ad minus fiat, xc. 
There is aiſo a ſummons of a Tenant in a real action, whereof, and of Pernoꝛs and Ueiozs 
ou ſhall read (d) pientifully and plainly in eur Books, whereunto veing matter of courſe J 
refer you, 3 | 

Item Summonitionum alia eft Generalis, alia Specialis, whereof you ſhall find excellent matter 
in our (d) old Books, where you ſhall alſo read at large De ſummonitione, Præſummonitione, 
& Reſummonidione. 


¶ Facere recognitionem. Cognitio is knowledge, oz knowledgement, oz opinion, 
and recognition is a ſerious acknowledgment oz opinion upon ſuch matters of fact as they ſhall 
have in charge, and thereupon ts Jurozs are called Recognicores aſſiſe, Vide Sc. 233. Recog- 
nitio is taken fo: the confeſſion of the Tenant. 


¶ Pannel, ig an Englich word, and ſignifleth a little part; foz a Pane is a part,and 
a Pannel is alittle part, as a Pannel of wainſcot, a Pannel of a Saddle, and a Pannel of 
Parchment wherein the Juro:s names be wꝛitten and annexed to the wꝛit. And 8 Jürp is 
Cid to be impannelled, when the Sheriff hath entred thrir names into the Pannel, 0: little 
piece of Parchment, in Pannc llo aſſiſæ. 


q Briefe ae Aroit. Breve de recto, Waits of Right be of two natures, 1. a Mit of 
Right, whereof L itrleton here ſpeaketh, which is the higheſt wiit of all other real wꝛits what⸗ 
ſocver, and hath the greateſt reſpec, ac. and the moſt afſured and fina1 judgment, and there⸗ 
foze the Wair is called a wꝛit of Bight right, and this in (f) old books is called Droit droit, 
and this Wit, Eſt darrein remedie de touts recoveries enter tours ordre: des pleas, and the Jury 
in this Wꝛit is called Magna A ſſiſa, oz Magna Jurata, ag Littleroo here ſaith. 2, Waits of Right 
in their nature, as the Rationabili parte, and Ne injuſtè vexes. 


De Leclo, Rectum, js a p2oper and ſignificant woꝛd foz right that any hath, and 
wrong oz Injurr, is in French aptly caited Torr, becauſe injury and Wꝛong is wzeſted or 
crooked, being contrary to that which is right and ſtraight. Now the Law that is Linea refta 
eſt index ſul 8 obliqui. Ind Britton * ſaith, that Torr a la ley eſt contrary, and as aptly foz the 
cauſe afozeſaid vs Injury in Engliſh called Wrong. And Injuria is derived of In and jus, be- 
cauſe it is contraryts right, ſo as a faire tort is facere tortum, and Flera ſaith, (g) Eſt aurem jus 
publicum & privatum quod ex naturalibus præceptis aut gent ium, aut civilibus eſt coſſectum, & quod 
in jure ſeripto jus appellarur, id in lege Angliz rectum eſſe dicitur. And in the (h) Mirror, and o⸗ 
ther places of the Law it is called Droit, ag Droit defend, the Law defendeth. 

q En 
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¶ En le R egiſter. Regiſter is the moſt ancient book of the Common Law, and it is 
twofold; viz. Regiſtrum brevium originalium, and Regiſtrum brevium judicialium. It ig a French 
woꝛd, and ſͤgnineth a memoꝛini of wꝛits. Sometimes the Regiſter of oꝛiginal Wits is cail= 
ed Regiſtrum Cancellariz, becauſe ali oziginal wꝛits do iſſue out of the Chancery, as extra offic!- 
nam juſtitiæ. Foz the antiquity and eitimation of which Book I refer the Reader to the E⸗ 
piſtle befoze the tenth part of my Commentaries. | 


4 Mag 1 aſjiſa el 12 enda, is a Judicial Wzit to the Sheriff to return four lawfut 
Kaights befoze the Juſtices,there upon their oaths to return twelve Knights of the Uicinage 
to try the Miſe in a Wꝛit of Bight, 


¶ Alſiſe de common de paſtaresc, Ot what things an Aſſiſe of Novel difſeiſin 

lap at the common I aw, and of what by the ſtatute, youmay read at large in my (k) Repozts in (*) Lib. s. ol 45; 
Jehu Webbs C ale, where the Futhozities of Law are plentifully cited, and they and the ſtatute 
weil explained. But ſince Littleton wꝛote, a man may have (I) an Aſſiſe of Novel diſſeiſin, Aﬀfiſe of (0 32H. f. cap. 3. 
Mordanc' oʒ anp Præcipe quod reddat, Quod ei deforceat, wzits of Dower, oz other waits oziginal, 
as the caſe ſhail requiie,of Tythes, Penſtons, oꝛ other Eccleſiaſt ical oz Spiritual pꝛofit it he be 
diſſeiſed, defoꝛced, w2onged, ez otherwiſe kept oz put from the ſame, which by the laws and ſta⸗ 
tutes of the Realm are made tempoꝛal, oz admitted to be oz abide in temps:al hands, ſo as by 
the ſaid A d a Lay-man having Tythes oꝛ Offerings, map either ſue foz the ſubtraction oz with⸗ 
holding of the ſame in the Eccleſſaſtical Court, oꝛ at the common Law at his election. Ind ſee= 
ing no ſpecial Whit is given * by the ſtatute, the party muſt have a general Wait of Aſſiſe de li- 7E.6.Dier 83,&c. 
bero tenemento, and make a ſpecial pleint. But his Præcipe muſt be,Quod reddat omnes & omni- 
moda, decimas majores, mixtas, & minutas, infra Dale quoquo modo creſcen contingenꝰ ac annuatim 
renovan' oz the like, accoꝛding to his caſe. (m) But neither Iſſiſe noz any Przcipe did lye of (m) 44E.3.5- 
them as of Tythes,o2 any other Eccleſtaſtical duty at the common Law: foz the Aſſiſe bꝛoug ht C ide _— 165. vide le 
of the tenth part of all manner ol Coꝛn growing in an hundzed acres of land after the Tythes nung aur len. 
of the Parſon taken was a Lay pzofit A pprenuer, and no Eccleſtaſticai duty. 1 
But Tythes oz other Eccleſtaſtical Duties, that came to the Crown by the ſtatuteg (n) of grad 1 lib. g. fol 402. 
27H. 8. 3 1H. 8. 37H. 8. and IE. 6. are by thoſe ſtatuteg, and this cf 32H. g and of 1, and 2 Phil, & Britton fol. 260 Regiſt. 
Mariæ, in the hands of Lay=men tempozal inheritances, and ſhall be accounted Sets: and 0.35. 4E. 3. 27. 29. 16. E. 3 
hus bands ſhaii be Tenants by the Curteſte, and wives endowed of them, and ſhall have other Dare imp. 147. V ĩde 
Incidents belonging to tempozal inheritances, only this Eccleſtaſticul quality they Have, that —— pede R 
the owner 02 poſfelloz thereot may ſue foz the ſubtraction of the lame in rhe Eccleſiaſtical Court. ic, not primed. 

But by another (o/ ſtatute, reme dy is given as well to the Lap perſon,as to the Eccleſtaſti⸗ 411.8.c.13 2 —— 
cal perſon foz ſubtraction of ali manner of p:edial Cythes, and he ſhall recover the treble value 1E 6. ca. 14. 1 & 2 Ph. & 
it they be not juſtly divided or ſet foꝛth and albeit che treble value be not exp:eſly given to the Mar.ca.8.2E.3.ca.z 13. 
pꝛopꝛiety of the Tythes,yet foʒaſmuch as he is the party grieved, and he hath the pꝛoperty and (9) >E-5-<a-1 3 


t 3 E. 1. cap. 24. Pl. Comi 
228. b. 


intereſt in the Tythes, the treble value is given to him, and whenſoe ver a ſtatute giveth a foz- 


keiture oꝛ penalty againſt him which wzongfully detaineth oz diſpoſſeſſeth another of his duty 

02 inteteſt, in that caſe he that hath the w:ona ſhall have the fozfeiture oz penalty, and ſhall have 

an action therefoze upon the ſtatute at the common Law, and the King ſhall not have the koꝛ⸗ 

feiture in that caſe. Ind ſo it was (p) adjudged in the Exchrquer upon conference with other (p)Paſch.29Eliz between 
Judges in an infozmation foz the treble value foz not ſetting our of Tythes in 1clingron in the che Queen and Wood in 

County of C:mvridge. And if the pꝛopꝛietary will ſue fo: ſuch ſubtraction of Eythes in the the — And _ 
Eccleftaltical Court, then he ſhall recover but the double value by the expzeſs wozds of the Act. Judges upon conference 
Wherein it is to be obſerved, that the Bc of Parliament doth give a tempozal remedy at the 2 : 
Common Law to Parſons and Uicars and other Eccletaſtical perſons foz an Eccleſlaſtical 5 

dut r, and to Lay-men pꝛopꝛietaries of Cythes the like remedy: but as it hath been ſaid, they 

have election either to lue foz the treble value at the Common Law, oz foz the double value in 

the Gccleſtaſtical Court, oz foz ſubtraction of Tythes there allo. (q) Britton fol. 178, 179, 


J Aſſiſe de Mort dunceſtor. Aſſiſ mortis anteceſſoris. (q) This wit a man way B73 gon lib. g tracker. 
have after the deceaſe of his immediate Pnceſtoz, as where his father, mother, bzother, fer, per totum, fol. 2 52, &c. 
uncle 02 aunt die ſeiſed of any lands, and an eſtranger abate, &c. Mirror cap. 2. Sect. 15. 


J Alſiſe de durruine preſentment . Affifa ultimæ præſentationis, whereof you ſ7) Beitgeß . 5 fol 22 
hall read (r) plentifully in our Books. . | Bracton lib. f. lol. 233. 
Co theſe map be added Aſſiſa utrum, oz Juris utrum, (i) which is the Higheſt wꝛit a Parſon, Mirror ubi ſupra. 
Uicar, ec. can have foꝛ the recovering of the Glebe Land, gc. in right of his Church. But it F. N. B. 195. Regiſt. orig. 
may be demanded, wherefoꝛe theſe oꝛiginal wzits are called by the ſpecial name of aſſiſes 3. 
moze than other oziginal Wits ; and here Littletou yieldeth the reaſon, becauſe that by theſe —.— 58 11 "__ 
Writs it is commanded to the Sheriff Quod ſummoneat 12. which is as much to ſay as to —— noes 
ummen a Jury. So as in theſe caſes there is a Jury returned the firſt day, and they are to g N. B. 449 

appear 
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appear as ſoon as the Defendant. And becauſe by theſe wiitS a Jury is to be returned, the 
Law called them Aſſiſes, ab effectu, becauſe an 2 ſſiſs (which in this ſenſe ſignifieth a Jury) 
% Mag. Chart. eap. 12. is to be returned. But beſlde the ſignification of the Wit of Aſſiſe whereuk Littleton here 
And W. z. cap. 2 5 fpeaketh,it ſigniſieth the whole pꝛoceeding upon the Mit. 
In other oꝛiginal wꝛits regularly no Jury is to be returned befoze the appearance of the 
parties, and an illge joyned between them, and therefoze theſe other oꝛiginals are not called 
Aſſiles. 
(r)1 oh. . Juris utrum 16 e Pur un ordinance. here Aſſiſa ignifleth an Oꝛdinance c Oꝛdinance, Ordinatio 
39E.3.1.7.42E-2.3F- i derived of theUerb ordinare, ts oꝛda in oz ſet in oꝛder. Ind note, an ad (r) ot Parliament 
br g deer: (ag Littleton here pꝛoveth) is an Ordinance, fox it ſets down ozders which are to be kept as 
2 * 5 333 caſe. Laws: and ſo is Ocdinatio Foreſtæ, Ordinatio de Inquiſitionibus, and Ordinatio contra Servien- 
tes, and other ſtatutes many times called Dzdinances,and it is (i aid almoſt in every act of Par⸗ 
liament, be it therefoze O:dained, ac. by aut hoꝛity of this Parliament, oz the like. But e con- 
verſo every oꝛdinance is not a ſtatute, as that of 81H. s cap. 29. fo: every ſtatute muſt bs made by 
the Ring. with the aſſent of the Loꝛds and Commons, and if it appear by the ag, that it wag 
made by two of them only, it is no ſtatute. : Ws 
(0 Mir.c.r.Sect.1 3,8. gp, example put by Litrleton is Aſſiſa panis & cerviſiæ, (s) This Dzdinance was made at a 
COSI I © Parliament holden anno $1 H. 3. and the like Ozdinance wag made, entituled, Aiſa cerviſix, 
ehen fol. 3 18. Mir c. z. which you may ſee in the old Magna Charta, fo. 57. b. (t) Ind ſo Aſſiſa de Claredon, which was 
Sect. 15. Hoveden 313. in 10 H. 2. and a ſſiſa Foreſtæ; oꝛdained in anno 34 E. 1. and ſuch like. And aptiy an D2diz 
Regiſt.orig.279. nance of Parliament antiquity hath called an Aſſiſe, foz that an Ac of Parliament doth oꝛ⸗ 
(u) Flera lib. 1.cap-17- dain ſuch a certain ozder, as nothing can be done moꝛe 0z leſs by right. (u) And Flera ſaith, 
Et habet rex in poteſtate ſua, ut leges & conſuetudines & aſſilas in regno ſuo proviſas & approbatas 
& juratas, &c. Where Aſſiſes are taken fo: ſtatutes, which ars the effects of the Seſſions of 
arliamantc. 
wi ponderibus & menſuris, of Weights and Meaſures is moſt neceſſary learning to be known, 
and daily in uſe, but it belongeth not to this Treatiſe. In ſome other (if God ſo pleuſe) 
ſomewhat ſhall be ſaid of them. 


Sed. 235. 


4 ET le Tenant at- C Tem ſi ſoit Seig⸗ Lſo if there be 

torna. here it nio2# Tenant , Lord and Tenant, 

appeareth that an Attan⸗ @ le Seignio2 gran⸗ and the Lord granteth 

— «wy ie noſrign of ta le rent ſon Tenant the Rent of his Tenant 

the Kent. per ſon fatt a un au- by Deed to another, 

¶ Il ne ad aſcun Re- ter, ſavant a luy les ſaving to him the o- 

49 . | which is as (ervices, t le Tenant ther Services, and the 

much to tay, 8g ye yath not gftturna, ceo eſt un tenant atturneth, that 

— — tens Cooceef Bent ſeck, come eſt is a Rent Seck, as it is 

equity, which is wozthy of ob= dit ade vant. Mes (| aforeſaid. But if the 

lervation. le Kent a luy folt de⸗ Rent be denied him at 

gee more of this in the q Voile doner al nie al pꝛochein jour the next day of pa y- 
> 550 RN 6 grantee un denier ou de payment, il ny ad ment 5 he hath no re- 
TY un maile, c. en noſme Aſcun remedie pur ceo medy , becauſe that 
de ſeiſin de rent, Ic. due il navolt de ceo he had not thereof any 

Yere it is to beobſorved, that aſcun poſſeſſion. Mes poſſeſſion. But if the 


payment of any mony in name 
——— ya ft le Tenant quaunt renant when he attur 


— 21 to habe — ou ap2es, volle doner or afterwards , will 
Ve when it is due, and that, al grantee un denier give a peny or a half 
w F- peny 

end his ou un maile, q. en peny to the grantce in 


noſme 


Lib. Il. 


nolme de ſeiſin de le 
rent, donques ii a- 
pres a le p2ocheine 
jour de payment le 
rent a lup ſoit dente , 
il aver Aſſiſe de No- 


vel Diſſeiſin, - Et if- en. 


ſint eſf, lou home grii- 
ta per fon fait un an- 
nual rent iſſuant ho2s 
de ſa terre a un auter, 
ac. ſi le Gꝛantoꝛ avon- 
ques ou apꝛes papa al 
Gzantte un denier ou 
un mail en noſime de 
ſeiſin de le rent, don⸗ 
ques ſi apzes al pꝛo⸗ 
cheine jour de papmut 
le rent ſoit denie, le 
Gzautte poet aver al⸗ 
ſiſe, ou auterment ne- 
my, ic. 


C [Tem de Rent 
ſecke, home poet 
aver Aſſiſe de MWo2t- 
danceſter , ou Baieke 
de Ayel, ou de Coſt- 
nage, 4 touts auters 
manners dactions 
Keals, come la caſe 
giſt, ſi come il poet a⸗ 
ver daſcun aut rent. 


Of Rents. 


name of ſeiſin of rent, 
then if aſter at the 
next day of payment 


Seca 36 160 


effect to ſeian, and pet is 
3 — 


the Rent be denied Vreatter 


him, he ſhall have an 
Aſſiſe of Novel Diſſe:- 
And ſoit is, if a 
man grant by his 
Deed a yearly Rent 
iſſuing out of his land 
to another, &. if the 
Grantor then or after 
pay to the Grantee 
a penny or a half 
peny in the name of 
Seiſin of the Rent, 
then if after the next 
day of payment the 
Rent be denied, the 
Grantee may have an 
_— or elſe not, 
c. 


Sef. 236. 


Lſo of Rent ſeck 

a man may have 

an Aſſiſe of Mort dan- 
ceflor, or a Writ of 
Ayel or Caſinage, and 
all other manner of 
Actions reals, as the 
caſe lieth, as he may 


have of any other 


Rent, 


Vn denier, ou un 
maile, Se. Yere iy this 


(8c. is tmpiyed, that ſo it is 
of the gift of a S ), Or an 
Dx, 03 8 Bing, 03 a pair of 
Gloves; oz a poundof . 
ver, oꝝ of any valuable thing. 


int ſi home grant 
per ſon fait un annual 
rent iſſuant hors de 955 
terre 4 un auter, Sc, 
By this (&c.) is implied, that 
the grant and delivery of the 
Deꝛd is no ſeiſin of the ent: 
— — ow 2 law which 
is not ſulficient ns mo 
an Aſſiſe, oz any other real 


Action, but & be 
— IR 


Riefe de Ayel, 


ther 
ab at , 1 e 2 
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e de Ayo. This Brac. li. 2. f. 65. Brit ca. t; 


JMI 


13E.3.3-44E.3.20.b. 
20H. 7. 1. 4. 2 1H. 2. 40. a. 
F. N. B. 1 02. b. 6 H. 6. Diſ- 
ſeiſin 9. 4E. 2. Aſſ. 43. 
2B. 1 ibid. 4 1 6. W. 2. c. 6. 
12 H. 3. Kelway 20. 


2E. 4.25. 5 E. 4. 8. 34H. 6. 
47. F. N. B. 102. E. 2 H. 4. 
21.16. 4E. 6. Diſtreſs Br. 
24.39 E. 3.35. 39H. 6. 7. 
Lib 4. fol. 1 1. Bavils 


V4» tit. Reſcous 14. 


Cap. 12. 


D Ecous. Reſcuſlas is 
N here deſctibedby/Lit- 
— : Ie ia an an⸗ 

cn enki eſt) Recu- 
perate, that is ae rake dene 
ſee, oz recober. Reſcous i a 
tan way , and ſecting at 
libetty againſt Law, a di⸗ 
ſtreſs taken, oz a perſon arre⸗ 
ſted by the Pꝛeceſs, oꝛ courſe 
of Aaw. Ind all is one, as to 
the point of the Diſſeiũn, to 
reſcue the diſtreſs after it is 
taken, and befoze hand to re⸗ 
a> and with&amd the taki 


of it-but yet it is no Velcons 
until it be diffreined, ' And 
therefoze pou mae 
Diſſeiſins of a Rent ſervice: 
Reſcous = a diftrefs; * — 
to diſfrainz Veplevinz Inclo⸗ 
ſure; Counterpieading of the 
Citle, and Mouching of a Re⸗ 
coꝛd, and failing. It the Te⸗ 
nant reſcue the Diſtreſs, and 
after is diſſeiſed of the tenan= 
cv, vet the Aſſiſe lieth againſt 
him, foz the diſſeiſin done of 
the Bent by the Beſcoug. 

¶ Fur ſon rent urrere. 
Mere Littleron detibeth an an⸗ 


firels is taken, hom can the 
Heſtous amount to a diſſeiſin 
of the rent when none is due? 
And ſo jt is, if the Tenant 
reli the Rod to diſtrain 
when there is no rent behind, 
this can be no diſfeiſin of the 
Kent foz the cauſe aboveſaid. 
And this (as it appeareth by 
Littleton) Holdeth ag well in 
cale of a tent ſervice between 
Rozd and Tenant, as in caſe 
of a Rent charge, ac. And 
fo I heard Sir Chriſtopher 


Of Rents. 
Sea. 237. 
fant trois 


C.]Tem roi: 
Cauſes de diſſei⸗ 


lin de Reut Service, 
3. Reſcous, Reple- 
vin, & Encloſure. Re⸗ 
ſcous ' eſt, quaunt le 
Delgnioz en la terre 
tenus de luy dictrein 
PS rent arereM le di⸗ 
{tres de luy ſoit re⸗ 
ſcous; ou ſi le Seig⸗ 


ng nioz vient ſur la terre 


F voiſe diſtreiner, F 


ux le Tenant ou auter 


home ne luy voile {ut 
fer, 6c, Keplevtn eff, 
quant le Seignio2 ad 
diſtrein, & Replevin 
ſoit fait de les di⸗ 
ſtreſſe per Daiefe ou 
per Plalnt. Encloſut 
et, ft les Terres ou 
les Tenements ſont 
illint encloſes, que le 
Seignioz ne poit ve- 
ner Deins les Terres 
ou Tenements pur 
diſtreiñ. Et la cauſe 
pur que tiels choſes 
iſſint fajts ſont diſlei⸗ 
ſins al Seignioz eff, 
pur ceo que per tiels 
choſes le Seignioz eſt 
diſturbe de fe mean 
per que ii doit avoire 
F vener a ſon rent, 8. 
de le diſtreſſe. 


Sec. 237. 


Lſo there be 3, 
cauſes of Diſſei 
ſin of Rent Service, 
that is to ſay, Reſcous, 
Replevin, and Enclo- 


ſure, Reſcous is, when 


the Lord diſtraineth 
in the Land holden of 
him for his Rent be- 
hind, if the diſtreſs be 
reſcued from him; or 
if the Lord come up- 
on the Land and will 
diſtrain, and the Te- 
nant or another man 
will not ſuffer him, &c. 
Replevin is, when the 
Lord hath diſtrained, 
and Replevin is made 
of the diſtreſs by writ 
or by Plaint. Enclo- 
ſure 1s, if the Lands 
and Tenements be ſo 
encloſed, that the Lord 
may not come with- 
in the lands and tene- 
ments for to diſtrain. 
And the cauſe why 
ſuch things ſo done be 
Diſſeiſins made to the 
Lord is, for that by 
ſuch things the Lord 
is diſturbed of the 
mean by which he 
ought to have come 
to his Rent, s, of the 
diſtreſs. 


Wray, Chiet Juſtice, ſay, that he had adjudged it. Ind that which the Tenant may do when 


there is no Rent 


the Went to the Lozd when he is to take the diftreſs, 
Grain, the Tenant may make Beſcoug. It 


may a ſtranger do it his beafts be diftrained. If the Tenant tender 
if notwithſtanding the Lozd will dis 
the Rent of the Lozd be behind and the Lozd dis 


ſtrain the Cartel of the Tenant in the High-way within his te, che Tenant may make Be⸗ 


ſcougs 


UMI 
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ſcous, fo: that it is defended by Law to diſtrein in the highway. And by the ſame reaſon, if 
the Loꝛd will diſtrrin averia carucz, where there is a ſufficient diftreſs to be taken befides,0; cf 
the Loꝛd diſtrein anything that is not diſtreinable rither by the Common Law oz by any Sta⸗ 
tute , the Tenant may make Reſcous. 

Note, there is a reſcoug in Ded and a reſcous in Lyw; of reſcous in Dad ſomewhat hath : 
alread- been ſpoken. A reſcous.in Law is when a man hath taken a diſtreſs, and the cattle 3 E 3. Reſcous 12: 
diſtreined as he is dꝛiving of them to the Pownd go into the houſe of the Owner, if he that 
took the diſtrels demand them of the owner, and he dxliver them nat; this ig a reſcous in 
J aw, and ſo of the lie. 3 | 

And every wo2d of Lictleton ig material, foz he faith : 

En la terre tenus de luy. And therefoꝛe if the Loꝛd diſtrein out of his fee in lands 
not holden of him, the Tenant may make Beſcous , unleſs it be in ſome ſpeciat Caſes. 
As if the Lom come tv diſtrein Cattle which he ſęeth then within his fee, a theTenant oꝛ = 1 
any other, to pꝛevent the Loꝛd to diſtrein, drive the Cattle out at the fre of the Loꝛd into . _ H.7. 40. 
ſome place out of his fee, yet may the Loꝛd fre ſhiy follow and diftrein the Cattle, and the Te⸗ Ib. 5. fol. 22. in cafe de 
nant cannot make Keſcous , albeit the place wherein the diſtrefs is taken is out of his fet foꝛ avowry. 
now in judgment of Law the diſtreſs is taken within his fee, and ſo ſhall the writ of reſcous 


ſuppoſe. - | 
But if the Lozd coming to diſtiein had no view of the Cattle within his Fee, though the 


Tenant dꝛive them off purpoſely, oz if the Cattle at themſelves after the view go out of the 


kee, 02 if the Tenant after the viewremove them foz any other cauſe then ts pzevent the Loꝛd 
of his diftreſs, then cannot the Loꝛd diſtrein them out of his fee, and if hr dath, the Tenant 
mar make Keſcous ; 5 
It a man come to diſtrein foz Damage Feaſant, and ſee the beaſts in his ſayl,and the Owner 16 E.4.10.2 E.2. avowry 
chace them out of purpoſe befoze the diſtreſs taken, the Owner of the ſoyl cannot diſtrein 182. Lib. o. ubi. ſnpra. 
them, and if he doth, the ol Owner the cattle may xelcue them, foz the beafts muſt be damage 
Feaſant at the time of the diſtreſs, and ſo note a diverſity. (a)r4 H.7.20.tir. Juſtice 
Chere is a diberſity (a) between a Warrant of Recoꝛd, and a warrant, oz an authozity in qe peace 9. | 
Aaw, foz if a Capia be awarded to the Sheriff ta arreſt a man foz Felony, albeit the patty 
be innocent, pet cannot he make Kelcous But if a Sheriff will by authozity which the Law 
giveth him, arreſt any man foz felony which is not guilty, he may reſcue himſelf. (b)Brit.ſo.108. Fleta lib; 
q hu Reple v. , (b) is derived of Re plegi are, to redeliber to the Owner upon pledges 02 1 cap. z. 
u 5 ; ect. 15. : 
cc) Alſo to counterpleade the Plaintiff in an Aſſiſe by which he is delayed, maketh him that cms - wn oo OY 
pleadeth it a diſſeiſoꝛ. Otherwiſe it is, it he had pleaded Nul torr, dec. — 


T Enclof er, is here alſo deſcribed, and needs no other explanation, fo: the Lozd can= (4)1o.E. 3.9.49 E. 3. 14. 
not (d) bzeak open the gates, oꝛ bꝛeak down the Incloſures to take a diſtreſs, and therefoze 7 E. 3.3.11. fl. 7. 28. 8 Aff. 
= now 1 1 a diſſeiſin. But all theſe are intended by Littleton to be diſſeiſing after 0 F... 

n actual ſei ſin had, ; ; — 
3 In h and when the Kent is behind, otherwiſe none ok theſe are diſſeiſins brad lib. . fol. 16. 24 
But twherefoze ſhould a Neſcous of the diftreſs by the party himſelf, oz a Replevin which Plata ib 10s 

| f , Fleta.lib. g.cap-1. 

is a redelivery of the diftreſs by the Sheriff by the courſe of the Law to the party beany 


diſſeiũin of the rent ſervice? Littleton doth here yield true reaſon, becauſe that by the reſcue , and 


by the ſuing of the Replevin, the LA ond is diſturbed of the mean by the which he ought to have 
and come to his Rent, viz. of the diftreſs. 80 * (e)s Aſſ 19 Mirror. ch. 2. 
* l. — — — — an Incloſer. foz he that diſturbs a man of the mean, diſſeiſeth him of the thing _ 5 Brit.t0.108. 114 
0 4 4 4 18. I, 
it ſelf. turning of che whale dream that runs to a Mill is a diſſe in of the Mill 3 1 . 
Oo it is if a man be diſturbed to enter and manure his Land; (f) this is a diſteiſin of the n B 2 F 
Land itſelf: foz, Qui adimir medium dirit finem: and, Qui o>ſtruit aditum deſtruit commo- 3 . J 0 
dum. (g) and therefoze where it is ſaid that a man ſhall not be puniſhed fo; ſuing of witg faux judg. 10.8 E 215 
in the Rings Court, be it of wꝛight oꝛ wꝛong, it is regularly true; but it faileth in this ſpecial per Noyle 1 K 3.19. 
caſe of the writ of Replevin, fo: the cauſe afozeſaid. (h) But Denier is uo diſſeiſin of ald ent R 75s 5:2: 
{ervice > without Meſcous 0z Reſiſtance. 


7 Set, 


Lib. II. Cap.1 2: 


T C Ont 4. cauſes de 
Oc ech de Rent 


Charge. 8nd you way add 
a fifth, viz. Befiftance to di⸗ 
ſtrein, Counterpleading, and 
Uouching a Recoꝛd, and fai= 
ler thereof, as hath been (aid 
befoze. 


Britton ubi ſupra. 
Flecalib.g.cap.r. 


14 E.4-4-35 H.6.7. 3 Af. : 1. EY 
9.10 E. 3. 9. 40 E.3-24» q Denie Denial is 


3 H.6.35. 3 E. 3.78. a diſſeiſin of a Rent Charge, 
: — 2 2 a AT 4. 40 aſwell as of a Rentzſecke, al⸗ 
AM. 3. 13 E. 1. AN. 404. beit He may diſtrein foz the 
hag + * 6. 11. 18 F. Rent Charge, aſwell as foz 

3. Aſl.78. 
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5 ect. 238 : 


JL C ſont 4. cau⸗ 

ſes de diſſeilin 
de rent charge, (cili⸗ 
cet, Beſcous, KBe- 
plevin , Encloſure , c 
Denter, Car Denter 
eſt un diſſeiſin de 
Kent charge, come 
eſt avantdit de rent 
Secke. 


a diſſeiſin, it mult be intended upon a demand made. 

If there be two Joyntenants, and the G:antes of a Bent charge diſtrein fo: the rent, and 
one of them make Meſtous, they are both diſſeiſoꝛs, foz a diſtreſs fo; the Rent is a demand in 
Law, and then the Non-payment is a denial and a diſſeiſin, but he that made the Meſcous is 


only the Diſleilo;, 


He reaſon where= 
fozeJncloſure is a 
diſſeiſin of a Rent 
ſecke, is becauſe the Gꝛante 
cannot come upon the land to 
demand it, 


49 E.3.15. 29 Aſſ. 5. 36. q 
Aſſ 7. 10 E. 3. 19. 33 H. 6. 
35.35 H. 6. 7. b. 


(*) Fleta lib. 1. cap. 42. 
49 B. 3. 14. 49 Aſſ. 5. 
29 All. 49. 


7 Fate 9 
Foreſtallamen- 
tum, ũgniſũieth Obtruſionem 


viz vel impedimentum tranſi - 


tus, & c. 


¶ Ove force & arms, 
vi & armis. 

Force, vis, in (i) the Com⸗ 
mon Law is moſt commonly 
taken in ill part, and taken 
foz unlawfnl violence; foz; 
Maxime pace ſunt contraria vis 
& injuria. And therefoze Brit 


i) Vide ſect. 431. 


ton ſaid well, ſpeaking in 


the perſon of the King, Nou; 


volous que tours gents pluis u- 
ſcant judgement que force. 
Arma, Arms, in the Common 
Law ſigniſieth any thing that 
a man ſtriketh oz hurteth 


Sec. 239. 


C T deux ſont 

cauſes de dif: 
ſciſin de Kent Secke, 
ceſtaſcavotr , denier F 
encloſure, 


Se. 240. 


C T il ſemble 

que ily ad un 
auter cauſe de diſſei⸗ 
ſin de touts les trois 
ſervices avantdits; 
ceſtaſcavoir, ſi le Seig⸗ 
nfo2 ſoit en alant a 
la terre tenus de lup 
pur diſtreiner pur le 
Kent arere, & le Te- 
nant, ceo oyant , luy 
encounter, c lup foz- 
ſtala la voy oveſque 
koꝛce q armes, ou 
lup menace en tiel 
koꝛme que il ne olaſt 


Sect. 238, & c. 


ND there be ſour 

cauſes of diſſeiſin 
of a Rent charge, ſc, 
Reſcous, Replevin, in- 
cloſure, and Denial. 
For a Denial is a diſſei- 
ſin of a Rent charge, 
as is ſaid before of a 
Reat Secke, | 


a Rent ſervice. Nota, That when Boks ſay that a detainer of a Bent Charge oz Serbe is | 


ND there be two 

cauſes of diſlei- 

ſin of a Rent Secke, 

that is to ſay, Denial 
and Incloſure. 


q ND it ſeemeth 

that there is a- 
nother cauſe of diſſei- 
fin of all the three ſer- 
vices aforeſaid; that is, 
if the Lord is going to 
the Land holden of 
him for to diitrein 
for the Rent behind, 
and the Tenant hear- 
ing this, encountreth 
with him, .and fore- 
ſtalleth him the way 
with force and arms, 
or menaceth him in 
ſuch form, that he 


N vener 


Lib. II. 


vener a ſa terre pur 


diſtrein Þ fon rent 


arrere, pur doubt de 


-mo2t ou mutilation 


deſes mebyes, ceo eſt 


un diſleiſin, pur ceo 
que le Seigntoz eff 
diſturbe de le mean 


per que il doit vener 
a (on rent. Et illint 
eſt, (i per tiel fozſtal⸗ 


met ou meanace celup 


que ad un rent charge 


ou rent ſecke eſt fo2- 
ſtalle, ou ne oſaſt ven 


a le terre a demañ⸗ 


der le rent arere, qc. 


Of Rents. 


dare not come to 
the Land' to diſtrain 
for his Rent beh.nd, 


for doubt of death or 


bodily hurt, this is 
diſſeiſin, for that that 
the Lord is diſturbed 


of the mean whereby 


he ought to come to 
his rent. And ſo it is, 
if by ſuch foreſtalling 
or menacing he that 
hath Rent charge or 
Rent ſeck is ſoreſtal- 
led, or dare not come 
to the Land to ask the 
rent behind, &c. 


moluta plagam faciunt, ſicut gladius, biſacuta, & hvjuſmodi; lign 


Sect. 240. 


withall. (k) Omnes illos dici- 
mus armatos qui habent cum 
quo nocere poſſunt. Telorum 
autem appellatione omnia in 


162 


(k)BraQon lib 4. fl. 162. 
& lib. 3. fol. 144. Fleta. 
lib. 4. cap 4. 


quibus ſinguli homines nocere 


poſſunt accipiuntur. Sed fi quis 
venerit ſine armis, & ipſa con- 
certatione ligna ſumpſerit, ſuſ- 
tes, de lapides, talis dicetur vis 
armata: ſed fi quis venerit cum 
armis, armis tamen ad dejicien- 
dum non uſus fuerit, && dejecerit, 
vis armata dicitur eſſe facta; 
ſufficir enim terror armorum ut 
videatur armis de jeciſſe. And, 
Armorum quædam ſunt tuitiovis. 
(8 quod quis ob tutelam cor po- 
ris ſui vel ſui jar is fecerit, juſt e 
ſeciſſe viderur ) quædam pa- 
cis & Juſtitiæ; quædam pertuc- 
batienis pacis,& injurizz quæ - 
dam uſurpationis rei alienæ. 
Again, Armorum quædam 
ſunt moluta, & quædam quæ 
faciunt Bruſuram, c. Arma 


2 veto & lapides Bruſuras, orbes, 


& ictus, &c. Co conc lude this, it is truly ſaid, that Armorum appellatione non ſolùm, ſcuta & 
gladii & galeæ continentur, ſed & fuſtes & lapides; as the Poet ſaith, 


Jamque ſaces & ſaxa volanr, furor arma miniſtrat. 


Virgil.1.Xeneid, 


Sed vim v repellere licer, mods fiat moderamine inculpatæ tutekz;non ad ſumendam vindictam, 
ſed ad propulſandam injuriam. 
Bracton lib. 2. 1 6. 


¶ Tur doubt de mort © mutilation de ſes membres. Fox it muſt not be Brno . 
Vagus & vanus timor, ſed talis qui cadere poſſit in virum conſtantem, & non in hominem vanum & Fleta lib. 3. eap.7. 
meticuloſumʒ ulis enim debet eſſe metus qui in ſe continet mortis periculum, & corporis cruciatum. See of zhis in the 
Littleton here ſaith it muſt be foz fear of death, oz mutilation of members. Et nemo tenetur Chapter of Deſcents. 
<xponere ſe infortuniis & periculis. Ind therefoꝛe a fozeſtalment with ſuch a menace is diſſeiſin, 49E.3.14.49 Aﬀl.s. 
not only(ſaith Lictletonof arent ſervice,but alſo of a Rent charge and Rent ſeck. Theſe be all 1 
the diſſeilins of a Rent that our Suthoz ſpeaks of. Ser hereafter () where a diſſeiſin, ſhall * 
be by way of admittance of the owner of the rent. And Littleton doth adde the binding 
reaſon in caſe cf fozeſtalment,becauſe the Kozd is diſturbed of the mean by which he ough. 
ro come to his Rent, whereof there hath been ſpoken ſufficient befoze, as well in caſe of the 


Kent charge and Rent ſeck, as of the Rent ſervice. 
yl Sc. Of the (c.) in the end of this Section, and what is implied therein, ſuffici⸗ 

ent hath been ſpoken befoze. | | 

Now hath Littleton ſpoken of remedies koꝛ the recovery of the arrerages of Kents, But. 2 
unce Lictleron; time a right p2ofltable ſtatute * in the 32 pears of H. g. hath been made foꝛ the -8.3.cap,37, 
recovery of arrerages of Rents in certain caſes whero there lay no remed? at the Common 
Law, and given further remedy in ſome caſes where at the Common Law there was ſome 
teme dy, which ſtatute hath been well and beneffcially expounded, and hereupon 8. things 
are to be oblexped. Firſt, when Lictleton wrote, the heirs, Executs2s, 02 adminiſtratoꝛs of 
a man ſeiſed of a Rent ſervice, Rent charge, Rent ſeck, oꝛ Fee farmin fee ſimple oꝛ fee Taile, 
had no teme dy foz the arrerages incurred in the life of the owner of ſuch rents. But now a Lib. 4. fol, 49, 50.2. Og- 
d2uble remedy is given to the Executozs o Adminiſtratozs foz payment of debis,#c.viz. ei⸗ nels caſe. 40. E.3. Execu- 
ther to diſtrein, oz to have an action of debt. „ $8c73-9.00 

2. Thar the pzeamble of the acute concerning Executozs oz Adminiſtratozs of Tenant 2 3 9 3 l. s. 
fo life is to be intended of Tenant pur auter vie, ſo long ag, ceſtuy que vie liveth, who are alto — — . . Ez, 
holpen by the ſaid double remedy : but after the eſtate fox life determined, his @xecutozs 02 Xd= juriſdiction : 


miniſtratoꝛs might have had an action of debt by the Common Law, but they could not have 
82 2 diſtreyned , 


UMI 


Lib. II. Cap. 12. Of Rents. Seck. 240. 


g Elia. Dier 373. diſtreined, which now they may do by force of this Dratyte , fozin that point it addeth (m) 
another remedy then the Common Lam gave. a | \ 
3. If a man make a Leaſe fo: life 0z21iveg , oz a gift in Tail reſerving a Bent , this is a 
Bent ſervice within this Statute. 
26 F. 3. 64. 11 H. f. fol. 4. Che diſtreſs is the moze plain and certain Remedy then the action of debt, fo: the ad ion 
e _ y of debt mult be bzoughr againtt them that to the p:ofits when the Rent came behind, oz a= 
Lillintons cafe. gain their Exccutozs 0z Adminiftratozs;but the diſtreſs may be taken upon the land, be it ei⸗ 
a ther in the Cenants own han ds, oꝛ in the hands of aur other that claims by oz from him, ( that 
is by interpzetation under him) by purchaſe, gift, oz deſcent, and theſe woꝛds, Claiming only by 
and from him, are to be underſtod claiming only front oz under him by purchale, gikt oz deſcenc 
and not paramount oz above him, as the Lozd by Eſcheat claimeth not under the Tenant, by 
purchaſe, gift , oꝛ deſcent , but by reaſon of his Seigniory which is a Title paramount. 
s. Ik there be Lozd and Cenant , and the Rent is behind, and the Lozd grant awap his 
ſeigniozy, and dieth, the Executoꝛs ſhall have no remedy foz theſe Arrerages, becauſe the Gꝛan⸗ 
toz himlelf had no remedy foz them when he died in reſpect of his Gꝛant, and the Statute is(in 
like manner as the Teſtatoz might 0z ought to have done)Er fic de fimilibvs; tos the ac giveth 
no remtdy when the Ceſtatot hath diſpenced with the Frrerages, 0z had no remedy when he 


dyed. 

c 6. It the Tenant make a leaſe foz life, the Kemainder foz life, the Remainder in fee,theTe= 
nant fo: life pays not the Kent due to the Loꝛd, the Kozd dyeth, the Tenant toz life dyeth,the 
Executoꝛs cannot diltrein upon him in Nemainder, breauſe he claims not by oz from the Te- 
nant fo: life. Ind ſo it is of a Keverſton foz the cauſe atoꝛeſaid. But it a man grant a Rent 
charge to A. foꝛ the life of B. and letteth the lands to C. foz life , the remainder to D. in fte, the 
Rent is behind by divers years; B. dyeth, and after C. dyeth, a. may diſtrein D. in Remainder 
foz all the Þrrerages,by the latter bꝛanch of the Statute of 32 Hl. 8. and this diverlity riſeth up⸗ 
: on the ſeveral pennings of che fozmer bzanch and of this latter, which you may read in the 
(o)Lib.5.fol.r 18. Statute it ſelf, and ſo expounded and adjudged (o) in Edridges caſe, and the latter clauſe giv⸗ 

Edridges caſe. eth the leſſer Eſtate the greater Remedy. : 8 
enn 5. Foz the Arrerages of a Nomine pœnæ, and foz relief, as foz aid, Pur faire fits chivaler, oz Pur 
a 77 + file marier this S tatute * gibech no Remedy. 1 oz, foz the Srrerages of the Nomine pæna, the 

5-14 E.4-4,20.H.7. 1.2- : . 

2 3 H.8. Dyer 24. Gꝛantee himſelf map habe an action of debt and conſequently his Cxecutoꝛs 02 Jdminiſtratozs, 
and yet the Nomine pænæ as an incident to the Rent ſhall deſcend to the heir. oz relief the 
(p)24 E. I. Avowry 233. Kozd cannot have an action of debt but diſtrein, but his Executoꝛs by (p) the Common Law 
F. N. B. 12 2. 10 H. 6. 11. fhall have an action of debt; foz it is no rent but caſua! unp:ovement of ſervices foz the ſaid 
11 H. 6. 5. Nich. 32 H. . Jidg. It the Loꝛd doth levy them, the ſon and the daughter reipeaively ſhall have an action of 


1 debt againg the Executoꝛs oz Adminiſtrators of the Loꝛd; and if they have nothing, then a= 
gnels caſe, Frs  geintt the heir, but this is by che tatute (q) of W.1. Note, that all manner of Arrerages 


3 E. 3. Debt 157. 
(q) W. I. cap 36. 
F. N. B. à 2.130. 


of Kents iſſuing out of a freehold oz inheritance , whether they be in mone e, oꝛ con, oꝛ cattel, 
fowl, pepper, comin,victual,ſpurs,gloves, oz any other pꝛoũt to be delivered oz rielded, and 
whether they be annual, oꝛ every two oꝛ thzee oz four years, 02 the like, are within this Dta= 
tute bur work=days , oꝛ any cozpozal ſervice, oz the like, are not within this Statute. 

8 A feme ſole is ſeiſed of a Rent in fee, ac. which is behind and unpaid, ſhe taketh husband, 
the Rent is behind again, the wife dyeth, the husband by the Common Law ſhould not habe 
6; the Arrerages grown due befoꝛe the marriage, but for · the Arrerages become due during the 
95 2 1 8 coverture , the husband might (r) have an action of debt by the Common law, but now this 

W PT RT: Statute * by a particular clauſe giveth the husband the Arrerages due brfoze marriage, and 
the ſaid double remedy foz the ſame, and that he may diſtrein foz the Arrerages grown due du⸗ 
: ring the coverture , ſo it giveth him that which he could not have befoze, and further remedy 
(C) Hil7 Eliz Beats“. kor that which the Common law gave him , and ſoit hath been (I) adjudged, | 
5 _— * The Biſhop of (t) Norwich had the firſt fruits of all the Tiergy within the Dieoceſs at 
ſupra. 4 every avoydance 3 the Church became void, and another Perſon became Incumbent, who paid 
(©) 19 E. a. Juriſdid.2: the Eiſhop parcel of his firſt fruits accoꝛding to the taxation of the Church, and foz the reſt hs 
Had a day given unto him to pay it;the Biſhop dyed,the reſide wag not paid; whereupon his 
Executoꝛs bꝛought an action of debt; and it is adjuvged, that no action doth lie: becauſe it is a 
meor ſpiritual thing, and no lay contract, and therefoze the Court had no juriſdiction to hold 
plea of it- I have been the longer in the expoſition of the ſaid Stature,foz that it is a gene= 
ral caſe , and doth concern mow part of the Subjects of England, 


Finis Libri fecundi, 
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Chap. 1. 


Of Parceners. | 


a Sect. 1 24. 


P ſont 
en deux ma- 
ners 5 ceſt- 
alcavoir , parceners 
ſolonque k courſe del 
common Ley, # parce⸗ 
ners ſolonq; cuſtome. 
Parceners ſolonque 
ie courfe det common 
ley ſont, lou home 
oy feme ſeiſie de cer⸗ 
tain terres ou tene- 
ments en kie {imple , 
ou en tatle, nad 
iſſue fo2ſque files 
> Devie, & les tene⸗ 
ments diſcendont a- 


les iſſues, c les files 


entront en les terres 
ou tenements iſſint 


P 


two ſorts (to 
wit) Parce- 


ners according to the 
courſe of the Com- 


mon Law, and race 
ners according to t 
cuſtome. Parceners af- 
ter the courſe of the 
Common Law are 
where a man or wo- 
man ſeiſed of certain 
Lands or Tenements in 
fee ſimple or in taile, 
hath no iſſue but 
daughters & dieth, and 


theTenemenrsdefcend 


to the Iſſues, and the 
Daughters enter into 
the Lands or Tene- 


Or 
Arceners are bf 'O — 2 two 


koꝛmer books firit 
of eftates of lands 
and tenements , and in his 
ſecond book of Tenures 
whereby the ſame have ben 
holden: Now in his third 
book doth teach us divers 
things concerning both of 
them, as firſt the qualities of 
their oftatrs.2. In what caſes 
the entry of him that right 
hath may be taken away. 3. 
The remedies, & in what ca⸗ 
ſes the ſame may be p:evented, 
03 avoided 4. How a man map 
be barrsd of his right foz ever, 
and in what caſes the ſame 
map de pꝛebented oꝛ avoided. 
Foz the firſt, he having ſpo⸗ 
ken of ſole eſtates, divideth 
the quality of eſtates intoJn= 
divided, and Tonditional. In⸗ 
Divided, into Coparcenary , 
Jopntenancp, and Tenan⸗ 
cy in common. Coparcena⸗ 
ry , into Parceners by the 
Common 


Lib. III. 


vide Sect. 385 


(a) Bract. lib. 2. fo. 66.71. 


433. Brit. fol.; 8. 1 12.128. 
123.184.18 f. 189. Flet. lib 
5. cap. p. lib. 6. cap.47 · 
Glanv. lib. y. cap. 3. & lib. 
IZ. cap. 11. 


Fleta ubi ſupra, Brit. abi 
ſup. & Statute de Hibern. 


(c) Vide Sect. 8. veil. fin. 


(d) Fleta lib. cap. 9. 
Fleta. lib. 6. ca p.47. 


Cap. 1. 


Common Law , and Parce= 
ners by the Cuſtome, and he 
beginneth his third book with 
Parceners claiming by deſ⸗ 


cent, which coming. by the 
Act of Law i of 
blood, is the E 
thieſt means wh 

do fall from one to another. 
Conditional, into conditions 
expꝛeſs oz in decd, and condi⸗ 
tions in Law. Conditions in 
deed, into Gages, which he 
divideth into Vadia mortus, E 
Vadia viva: Vadia mortua, ſo 
called, becauſe either money 
02 land may be loſt; and Viva, 
becauſe neither money noz 
land can pe lod, 
ſerved Chen ſpeaketh he of 


nts, whereby the entry 
-him chat right Hath may 
be taken away. 


And next to that the re⸗ 
med» how to pzevent the 
ſame, viz. by continual claim, 
Then he teacheth how a man 
Having a defeallble, 02 an im⸗ 
perfect eftate;may perfect and 
eſtabliſh the ſame by thzee 
means, viz. by Weleaſe, by 
Confirmation, and Attourn⸗ 
ment where that is requiſſte. 


woz=/ un helre a 
lunds ſoy, Et els 


but both pꝛe⸗ -al 


Of Parceners. 


diſcendus a eur, don⸗ 
ques els ſont appels 
Parceners, d quant 
a files els ſqnt foꝛſq; 


Parceners, Þ ceo que 
per le baief q eſt: appel 
Bzieke de Partitio- 
ne faciend' la ley eur 
voet cohert q̃ partitiõ 
ſerra fait enter eux. 
Et ſi ſont deux files 
gueur les terres 
'diſcendont' , donque 


els ſont appels deux 


Parceners. Et lt ſont 
trois files, donque 
els ſont appels trois 
Parceners, Et 
quarter files, quater 
Parceners, & illint 
oufters 


c 
0 


DI 


Sef.2q1) 


ſo deſcended to them, 
then they are called 
Parceners, and be but 
one heir to their An- 
— And they are 

ed Parceners, be- 
cauſe by the Writ 
which 1s called Breve 
de partitione facien- 
da,, the Law will 
conſtrain them, that 
partition ſhall be made 
among them : and 
if there de two daugh: 
ters to Whom the land 
deſcendeth; then they 
be called two Parce- 
ners; and if there be 
three daughters, they 


fi- be called three Parce- 


ners; & it four daugh- 
ters, four Parceners, 
and ſo forth. 


Having ſpoken of a Deſcent , being an action in Law which taketh away an entry, he doth 
then {peak of a diſcontinuance , the act of the party wheredp the entry of them t hat have that 
right ſhall be caken away. Ind next untothat he teacheth in what caſe the ſame may be a⸗ 
voided by Remitter. After he had treated of deſcent and diſcontinuances, which take away 
entries, but bar not Actions Laſtly he ſetteth fozththe learning of warranties: ( a curious 
and cunning kind of Learning, I aſſure pou )whereby both Entry, Iction,and Night may be 
barred, and the remedies how they may be pzeveatrd befoze they fall; and in what caſes they 
may be avoyded after they be fallen. Ind thug have you an accdlint of the thirteen ſeveral 
Chapters of this third book. Ind now this method being underſtood , let up hear what our 
FJuthoz will ſap unto us concerning Parceners, 


¶ Et quant afiles els ſont for ſque un heive a lcur(a)anceſior, Ehis 


&c.& 76. &c. & lib. 5. fol · Ig falſe pzinted, foz the oꝛiginal is, Et quanque files els ſont, els ſont parceners, & ſont forſque un 


heir a lour aunceſtor. 


q Parc OHETS. (b) Jus deſcendit quaſi uni hæredi propter jutis unitatem,ſicur ſunt pluces 
filiæ, c. & ubi omnes ſimul & in ſolidum hætedes ſuot ,. plures Cohæredes ſunt quaſi unum corpus, 
(b Bract. lib. z. fol. o6. 7 6. propter unitatem juris quod habenr. Ahereupon it followeth, that albeit where there be two 


Parceners, (c) they have moieties in the Lands deſcended to them; yet are they both but one 
Heir, and one of them is not the moietp of an Heir, but both of them are but unus heres. 


And it is to beobſerved , that there is a diverſity between a deſcent which is an act of the 
Law , and a purchaſe, which is an act of the party. (d) Foz if a man be leiſed of lands, in 
fee, and hath iſſue two daughters. and one of the daughters is attainted of felony;the Father 
dyeth , both daughters, being alive : the one moiety thall deſcend co the one daughter, and he 


other moiety ſhall eſcheat. 


But if a man make a leaſe fo: lite, the remainder to the right heirs of A. being dead, who 
Hath iſſue two daughters whereof the one is attainted of Felony; in this caſe ſome hath ſaid, 
that the remainder is not god foz a moiety , but void foz the whole, foz that both the daugh⸗ 
ters ſhould have been (as Littleton ſaith ) but one heir. 


A man 
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A man map make a gift in tail, reſerving two ſhillings rent to hituſelf during his life, and 
if he die, his heir within age, then reſerving a rent of twenty ſhillings to his heirs foz eber, he 
dieth , huving ifſux two daughters, the one of full age, the other within age; in this cale the 
Donee ſhall hold by fealty only, inſomuch as the one daughter as well as the other is his heir, 
and both of them(as Littleron ſaith) make but one heir, ergo his heir is not within age, nei⸗ 
ther is his heir in that caſe of full age. Bur ifthe reſervation had been, and ik he die, his 
heir neither being within age, noꝛ of full age. ec .in this caſe. the reſervation had been god, and 
i fit doth not begin in his next heir, it ſhall never begin as this caſe is, foz that the pꝛe⸗ 
cedency is not perfoꝛmed. (e) But yet if one of them be of age, and the other within age, (e)TempsE.r. Age 128: 
ſhe ſhall have her age and other pziviledges and advantages that an heir within age ſhall 3 E-2.Judgment 240. 
habe, and when they are Demandants, foz the homageof the one, the Paroll ſhall demurr a= 30 £-3-7-44-E.3.Age.47- 
gainſt them both. (f. Sunt autem plures participes quaſi unum corpus in eo quod unum jus habent & 25 Afl-55.13 E.z. 
oportet quod corpus fic integtum, & quod in nulla parte fir defectus. Ind when the right heir dath e pong Aﬀzz, _ 
claim by purchale, he mult be (ſap ther) a compleat right heir in judgment of Law, Ind ,,,. 54: 
cheretoꝛe if lands be given to a man and to the heirs females of his bod, and he hath iſſue 8 0h) Flat lib. f c. 9. & 
ſon and a daughter, and dieth, the daughter ſhall Have the land by deſcent: but if a remainder 1.5.cap.47. 
be limitted to the heirs females of the body of J. S. and he hath iſſue a ſon and a daughter, his 
— — ſhall never take it dy purchaſe , foz that ſhe is not heir female of the body of J. S. be⸗ 
cauſe he hath a Hon: | 
Il a man give lands to another, and to the heirs males of his body, upon condition, that if 
he die without heir female of his body. that then the Donoz ſhall re-enter, this condition is 
utterly void; fo: he cannot have an heir female, ſo long as he huth an heir male. . 
And as they be but one heir, and yet ſeveral perſons ,ſo have they one entire freehold in the 
land as long as it remains undivided in reſpect of any ſtrangers Præcipe. (g) But between (g)ro E.q-17 E.3.46. 
themſelves to many purpoles they have in judgment of Law ſeveral free holds, foz the one of 
them may inkeoff another of them of her part, and make livery. (h) Ind the Coparcenary ch); 7 R. 6. 1. 19 H. 6. 45. 
is not ſevered 02 Divided by Law, by the death of any of them; fozif one die, her part 
ſhall deſcend to her iſſue, and one Pracipe ſhall lie againſt them, foz they ſhall neper joyn ag 
heirs to ſeveral A nceſtoꝛs in any actionInceftrel, but when one right deſcends from oneFnce= 
ftoz, : and then propter unitatem Juris, though they be in ſeveral degrees from the common 
Anceſtoꝛ pet they ſhall jopn. But the iſſues of ſeveral Coparceners, becauſe ſeveral rights : 
deſcend , ſhall never joyn as heirs to their Mothers, and when they habe recovered, a wzit ide Seck a1. 
of Partition lieth between them. | | 
Foz example, (i) Jfa man hath iſſue two daughters, and is diſſeiſed, and the daughters (i)/ E.3. 30, 34.48. F. 3. 
have iſſue and die. the iſu:s ſhall joyn in a Præcipe, becaſue one right deſcends from the Yn= 1424 k. 3.13. F. N. f. 22 ; 
ceſtoz , and it maketh do difference whether the common Anceſtez being out of poſſeſſion died 35 H. 5. 23.27 E-2-39. 
detoze the daughters, oz after ; foꝛ that in both caſes they muſt make themſelves heirs to the Hs. 14. b. 
G2andfather which was lat ſeiſed, and when the iſſues (k) have recopered, they are Copar⸗ / 2... 
ceners , and one Przcipe ſhall lie againſt them. Ind likewiſe if the iſſues of two Copatceners ,. £316.27: 6 
which are in by ſeveral deſcents be difſeiſed , they (hall jopn in aſſiſe. But in the lame caſe , 
if the two daughters had been actually ſeiſed , and had been diſſeiſed, after their deceaſes the 
Iflues ſhall not joyn , becauſe ſeveral rights deſcended to them from ſeveral Anceſtoꝛs: any 
ret when they have ſeverally recovered , they are Coparceners, and one Præcipe lieth again 
them, and a teleafe made by one of them to the other is god. And ſo not a diverſtty , inter 
deſcenſum in capita, & in ſtirpes. 
And the Statute of Glouceſter cap, 6. made Anno 6 Edw. 1. ſpeaketh, Si home murge, xc. At 
a man dieth 1 So as the ſtatute extendeth not but where one dieth and hath divers heirs , 
whereof one is Daughter, Bzother oz Siſter , Nephew 02 Meete, and the others be in a fur= 
ter degree, all their — krem hence foꝛthſhall have their recovery by a writ of Mordaunceſtor. (Hd racton lib. 4.254. b. 
And this ſeemeth to me to be the Common Law, foz Bracton who wit befoze this Dtatute , Britton fol uf, 182. & 
ſaith, In caſu cum ſit aſſiſa mortis anteceſſot con jungenda cum conſanguinitate, non crit poſtea re- 3 Is. cap. r, 
currendumad Præcipe de Conſanguinitate ſed ad aſſiſam mortis, quia perſona quæ propinquior eſt, f . E. 2. tit Jorndre 
| lacit aſſiſam, k trahit ad ſe perſonam & gradum remotiorem, ut ubi poriuz procedatAſſiſa quamPre- in Ac ass E. 0. * 
2 id quod eſt magis remotum, non trahit ad ſe quod eſt magis junctum, ſed è contrario in omni 34.2) E. 3.35.48 E. 3.14. 
caſu . Ind herewith agrreth the mot of our (m) Books: and two Coparceners ſhall have a wꝛit of 24 E.. 13. FN. B. 2 21. 
Ayel, and by their count ſuppoſe the common Inceſtoz to be Gzandfather to the one, and great Register. 


Gand ather to the other. vo 1 
I have been the longer herein foz that this inheritance of Coparceners is the rareft kind 2, Tenge fa b . 
of Inheritance that is in the Law. . 


Furthermoze it is to be obſerved , That herein alſo incaſe of Coparceners (a) ſometimes (n) Bracton · lib. 2.66. 
thadiſcent is in ſtirpes,(viz) To Stocks 02 Roots , and ſometime in Capita, To Heads. Britton cap. 71. 
IS if a man Hath iſſue two daughters and dieth , his deſcent is in Capita, viz. That every Fleta lib. f. cap. 9. & 6. 
one ſhall inherit a like, as Littleton hers ſaith. But it a man hath Jſſue two daughters, = cap. a7 
the 
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(o) 20 E. z. Nuper ob 14. 
F. N. B. 197.7 E.. 13. 


Bract. I. 2. f. 66. 71, &c. 
Brĩt. c. 7 1. Fleta. l. 5. c. 9. 


(p)Regiſt. Orig 76.316. 
Regift.Jud.80.Brit.ubi 
ſup.Fler.ubi ſub. Brat 
ubi ſup.& 1.5.f0.44 2.b. 


(q)1 3 E. z. tit. Quar. 
Imp. 170. 17 L. 3. 38. 
Fleta. lib. 5. ca. 5. 
Mirror cap. a. Sect. 17. 
(r)44 E. 3. tit. partic. 
6. & tit. Avowry 75. 
2 H. 6. fol. 1 1. 


0 2 E. a. tit. Dower 128. 
(t) ry E. a. nuper ob. 12. 
16 E. z. ib. 1 1. 5. Mariæ 


Dier 153. 


(u)r7 E.$.72. 

(W) r 3. E. 2. Quar. Imp. 
Fleta lib. s. cap. 9. 

() Mich. 24 & 25. Eliz. 
inter comitem de Hun- 
tengdon & Seignior 
Mont joy. 


Cap 1. Of Parceners. Sect. 341. 


the el deſt daughter hath iſſue thꝛer daughters, and the voungeſt one daughter; all theſe four 
Galt inherit, but the daughter of the youngeſt ſhall have as much as the thee daughters of the 
eideſt Rat ĩone ſtirpium , and not Ratione capitum, foz in judgment of Law every daughter hath 
a ſeveral Stock oz Moot. : 

Aiſo it a man hath iſſue two daughters, and the eldeft hath iſſue divers ſons and diverg 
daughters, and the youngeſt hath iſſue divers daughters, the eldeſt ſon of the eldeſt daughter 
ſhail only inherit, fox this deſcent is not in Cipite, but all the daughters of the youngeſt ſhall 
inherit, and the eldeſt ſon is Coparcener with the daughters of the youngeſt, and ſhall have 
one moiety , (viz.) his Mothers part: ſo that men deſcending of daughter may be Topar= 
ceners , as well ag women, and ſhall jointly implead and be impleaded, as is afozeſgid. 

(o) It᷑ there be two Coparceners,and the one b:ing a Rarionabili parte, oz a Nuper obiit a= 
aint the other, the Defendant claim by purchaſe , and diſclaim in the bloud, the Plaintiff 
{hall habe a Mortdanceſtor again her as a ſtranger fo: the whole. 


q Parceners ſont en deux manners. here Littleton doth divide Parceners,and 
herewith ds agree the ancient books in Law, * 


q Et ils ſont appels parceners {Sc garceners, Participes, Et dicuntur Participes 
quaſi partis capaces, five partem capientes; quia res inter cas eſt communis, ratione plurium perſoua- 
rum. This Tenancy in the ancient baks of Law is called Adæquatlo, and ſometime Fami- 
lia hiriſcunda, an Inheritance to be divided , and many times Parceners arecalled Copar⸗ 
ceners. . 

¶ Breve de Participatione facienda. his is falſe pꝛinted, and ſhould be, 
De partitione ſacienda, a Writ whereby the Cop arteners are compelled to make partition. Item 
eſt alia Actio mixta, quæ dicitur a&io Familiz hirciſcundæ, & locum habet inter eos qui com nunem 
habent hæteditatem, gte. Et locum habet, ut videtur, inter Cohæredes, ubi agitur de proparte ſororum 
vel inter alios ubi res inter partes 8e Cohæredes dividi debeat, ſicut ſunt plures ſorores, quæ ſunt qua- 
fi unus hæres, vel joter plures fratres, qui ſunt quaſi unus heres, ratione rei que diviſibilis eſt inter 
plures maſculos, dc. | 


Des terres 8 lenements. It is to be conſlderrd of what inheritances daugh=r 
ters ſhall be Coparteners, and how and in what manner partition ſhall be made between them. 
wherein it is to be obſerbed That of Jnhericances ſome be entire, and ſome be ſeveral, az 

ain. of entire, ſome be diviſtble , and ſome be indiviſible. And here in appeareth by Littleton, 

hat Parceners take their appellation,becauſe they are compelled to make partition by whit 

of Pattitione facicnda; where note, that Littleton alloweth well to find out the true derivation of 
woꝛds, as often hath been and ſhall be obſerved. N 

If a Aillain deſcend to two Coparceners, this is an entire Inheritance, and albeit the 
Uillein Himſelf cannot be divided , vet the pꝛollt of him may be divided, one Copartener may 
habe the lervice one day, one week, Ec. and the other another day oꝛ week . ec. and for the ſame 
reaſon a woman. ſhall be endowed of a Aillain, as befoze it appeareth in the Chapter of Dow⸗ 
er. Likewiſe an Advowſon is an entire Inheritance, (q) and pet in effect the ſame may be 
divided between Coparceners , fozthey may divide it to pzeſent by turns. 

2 Rent charge is entire, and againſt common right, ( 7 pet may it be divided between Coz 
parceners, anÞ by ac in Law the Tenant of the land is ſubject to ſeveral diſtreſſes, and pars 
tition may be made dekoze ſeiſin of the Rent. 

Entire inheritances not diviſible , we find divers in our bobs, and ſome inheritances that 
are diviſible , and yet ſhall not be parted oz divided between Coparceners, as hereafter ſhall 
appear. 

OY Jf a man have reaſonable Eftovers , as Houſebote, Heybote , ac. appendant to his 
freehold, they are ſo entire as they ſhall not be divided between Coparceners. (t) So if a Coz⸗ 
rody in certain ſhall be granted to a man and his heirs, and he hath iſſue divers daughters, 
wy — ſhall not be divided between them , but of a Coꝛrody certain, Partition may 

made. 

(u) Homage and Fealty cannot be divided between Coparceners (W) So a Piſcary 
incertain, 0z a common ſauns nombre, cannot be divided between Coparceners,fo: that would 
de a charge to the Tenant of the Soil, (x) The Lozd Montjoy ſeiſed of the Mannoz 
of Canford in fee, did by Deed indented and inrolled, bargain and ſell the ſame to Brown 
in Fee, in which Indenture this clauſe was contained, Provided always, and the ſaid Brown 


did covenant and grant to and with the ſaid Lord Mont joy, his heirs and afſiga+ , that the Lord 


Mont joy, and his Heirs and Aſſigns might dig for Ore in the Lands / which were great waſts ) par- 
cell of the ſaid Mannor , and dig turfe alſo for the making of Allome. 3nd in this caſe tee 
points were reſolved by the Judges. Firſt that this did amount to a grant of an in« 
tereſt and Inheritance to the Lozd Montjoy , to digg, ec. Secondly, that notwithſtand⸗ 

| ing 


Lib. III. Of Parcenets. . Sect. 241. 165 


ding this grant. Brown his heirs and aſſigng might dig alſo, and like to the caſe of Com⸗ 
mon Savins nomber. Thirdlp, that the Lozo Mount joy might aſſign his whole intereſt to one, vide 5 Mariz Dier 153; 
two, oʒ moꝛe; but then if there be two oz moe, they could make no divifion of it, but woꝛk to· 
gether with one ſtock, neither could the Lozd Mountjoy, &c. ullign his intereſt in any part of 
the waſte to one oz inoꝛe, foꝛ that might woꝛk a pꝛejudice and a ſurcharge to the Tenant of the 
land; and therefoꝛe if ſuch an incertain Inheritance deſcendeth to two Coparceners, it can⸗ 
not be divided between them. | 
ut then it may be demanded,what ſhall become of theſe Jnheritances ? The anſwer is, 
that it appeateth in our Boks, that regularly (y) the eldeft ſhall have a reatonable Eſtover g, (002 E-2-Dower 223. 
Common Pilcary, Coꝛody incercain,#c, and the reſt fhalt have a' contribution, that is, an 3 E.2.Quar Imp. 1 70, 
allowatice of thc value in ſome other of the Jnheritance, and ſo of the like, But what if oy _ _— 
the common Anceſtoꝛ left no other Inheritance, to give any thing in allowance, what contri⸗ „ e 
burton oꝛ tecompence ſhail the pounger Toparceners have? It ts anſmered, That if the Eſto⸗ 
vers, oꝛ Pilcary,oz Common be uncertain, then ſhall one Coparcener have the Eſtovers, 
Pilcary,oz Common, c. foz a time, and the other foz the like time: ag the one foz one year, 
and the other foz another, oz moꝛe 02 leſſer time, whereby no pꝛe judice can grow to the owner 
of the foil. Dz in the caſe of the Piſcary, one may have one ſiſh, and the other the ſecend gc. 
92 the one may have the firſt dꝛaught, and the ſecond the ſecond dꝛaught, ac. And it it be of a 
Park, one map have the firſt beaſt andthe ſecond the ſecond ac. And if of a Mill, one to have 
the Mill ſoꝛ a time, and the other the like time, oz the ane the one toll Tiſh, and the other the tz) Brafton lib 2.76 
ſecond, jc. Vnd thts appeareth to be the ancient Law, foztt is ſaid, (2) Sunt aliæ res hæredi- Britton 3 3 
tariæ quæ veniunt in partitionem, quæ cum dividi non poſſunt conceduntur uni, ita quod aliæ cchæ- Fleta lib. S. cap. 9. 
redes alibi de communi hæteditate habeant ad valorem, ficut ſunt vivaria, piſcariæ, parci, vel ſaltem 
quod partem habeant pro defectu, ſicut ſecundum piſcem, tertium vel quartum; vel ſecundum tra- 
ctum, tertium vel quartum. Item in parcis ſecundam, tertiam aut quartam. 
But now let us turn our eye to inheritances of Honour and Dignity. And of this there is : 
an ancient Book caſe in 23H. 3. tit. Partition 18. in theſe wazds : Note, if the Earldom ot Hz ait. Part. 18. 
Cheſter deſcend co Coparceners, it ſhall be divided between them as well es other lands, and 
the cldeſt ſhall not have this = eigniozy and Earldom entire to her ſelf, Quod nota, adjudged 
per totam Curiam. y this it appeareth, that the Earldom (that is, the poſſeſſions of the 
Earldom) ſhall be divided; and that where there be moze daughters then one, the eldeſt ſhall 
not have the Dignity and Power of the Earl, that is, to be a ¶Counteſs. what then ſhall be⸗ 
come ot a Dignity? Theanlwer is, (a) that in that caſe the King, who is the Sovereign of (a)zH. 3 tit. Prefer iption 
Donour and Dignity, may foz the incertainty confer the Dignity upon which ol the Daugh⸗ 
ters he pleaſe, And this hath been the uſage ſince the Conqueſt, as it is ſaid. 
But if an Earl that hath his Dignity to him and his heirs dieth, having iſſue one daugh⸗ 
ter, the dignity ſhall deſcend to the daughter; foz there is no incertainty but only one daugh= 
ter, ſo the Dignity ſhali deſcend unto her and her poſterity,ag well as am other Inheritance, 
and this appeareth by many pꝛeſidents, and by {ace judgment given in Sampſon Lenoards caſe 
who married with Margaret the only ſiſter and heir of Gregory Fines Lozd Dacre of the South, 
and in the caſe of William Lozd Roſc. DE 
But there is a difference between a Dignity 02 name of Mobility, and an office of Honour. 
Foz it a man hold a Manno of the King to be High Conſtable of England, and die, having 
iſſue two daughters, the eldeſt daughter taketh husband, he ſhall execute the office ſolely, and 
befoze marriage it ſhall be exerciſed by ſome ſufficient deputy; and all this was reſolved by all 
the Judges of England, in the caſe of (b) the Duke of Buckingham. But the Dignity of the (br r liz. ier 289. 
Crown{of &ngland is without all queſtion deſcendible to the eldeſt daughter alone, and to her the Duke ot Bucking- 
poſteritp, and lo it hath been declared by Id of Parliament: Foz Regnum non eſt diviſibile. hams Caſe. 
And ſo was the deſcent of Troy. | | 25 g. 22. 


Praterea ſceptrum ilione quod geſſerat olim Virgil 1. Kneid. 
Maxima natarum Priami. | 


c If a Caftle that is uſed foz the neceſſary defence of the Realm, deſcend to two oz moze Brac lib. 2 (1. 
Coparceners, this Caſtle migh be divided by Chambers and Rooms, as other Houſes be, but Pleta lib. 4g 5 
pet foz that it is Pro bono publico & pro def nſione Regni, it ſhall not be divided; foꝛ as one 
ſaith, Propter jus gladit dividi non poteſt. Ind another ſaith, * Pur le droit del eſpee que ne. 
ſoeffte diviſion en aveuture que la force del Realme ne defaille pax taunt. But Caſtles of habi- 
tation foꝛ pꝛivate uſe, that are not fo: the neceſſary defence of the Realm ought to be parted ide Sec 36. 
between Coparceners as well 2s other hauſes, and wives map thereof be endowed, as hath 
been ſaid in the Chapter of Power: : | 

If there be two Coparceners of certain Lands with W and they make — 

k 0 


Eritton 186,127 
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(c)2 E.. garranty 70. 
(d) tin. Pickering 8 E.3. 


Rot. 34» 


Of Parceners. 


Cap.1. Sed. 242,242, 


of the Land, the warranty ſhall remain, becauſe they are compellable to make partition. 
(e) But otherwiſe it was of Joyntenants at the Common Law, as ſhall be ſaid hereafter 
in his pzoper place. (d) Thomas de Eberſton ſeiſed of the Mannoꝛ of Eberſtoo.with the Fozz 
reſt of Pickering, had kept, time out of mind, a Woodward fo: keeping of the wods parcel of 
that Mannoꝛ, and had the bark of all the Cres felled in the ſaid wods by any of the ;. ozre= 
ſters of that Fozreſt as belonging to his Mannoꝛ (which he could not have withcur a Pꝛe⸗ 
ſcription, ) Thomas of Eberſton infeoffed two of the ſaid Manno, between whom partition wag 
made, ſo as one of them had the one half in ſeveralty, and the other the other half. Robert 
Wyerne afterwards had the one half, and Thomas Thurniſe the other, an d they in the Eire of 
Pickering claimed to keep a Woodward within the ſaid Woods, aud the Bark afozeſaid, any 
the truth thereof and the uſage being ſpecially found by the Forreſters, Uerderers, and Re- 
garders, Willoughby,Hungerford, and Hanbury, Juſtices Itinerants within that Foꝛreſt, gave 
Judgment as foliloweth : Ideo conſideratum eſt quod prædict' Robertus & Thomas habeant 


Woodwardum & Corticem in boſco prædicto de quercubus prædictis ſibi & hæredibus ſuis in per- 


petuum. Salvo ſemper jure, &c“. 


Fed. 


C Unry li home ſeiſie de tene⸗ 

ments en fr (imple ou en 
fie tatle, devie ſauns iſſue de (on 
£02ps engender, & les tenements 
diſcendont a ſes ſoers, els ſont 


Parceners, come eſt avantdit. Et 


en melme le manner, lou il nad pas 
ſoers, mes les tenements diſcen⸗ 
dont a ſes aunts, els ſont Parce⸗ 
ners, ac. Mes ſt home nad fozſq; 
un file, el ne poit eſtre dit Parce⸗ 
ner, mes el eſt appelle file c heire, 


(ic. 


242. 


Lſo if a man ſeiſed of Tene- 

ments in Fee ſimple or in Fee 
tail, dieth without iſſue of his body 
begotten, and the Tenements de- 
ſcend to his Siſters, they are Par- 
ceners, as is aforeſaid. And in the 
ſame manner, where he hath no 
Siſters, but the Lands deſcend to 
his Aunts, they are Parceners, & e. 
But if a man hath but one Daugh- 
ter, ſhe ſhall not be called Parcener, 
but ſhe is called Daughter and 
Heir, &c. 


Den Feet at le. This mult be intended of an eſtate Tail made to the Father 
and to the heirs of his body, foz otherwiſe if the Kate Tail were made to a man 
and to the heirs of his body, his ſiſters cannot inherit, Ind not only Daughters 

all be Coparceners, but Siſters, Zunts, great Bunts,c. 


¶ Hile & heire Sc. here by (c. ) is implied Sitter and heir, Aunt and heir, great 


unt and heir, and ſo upward, 


Sect. 2.43 


q P this Section, and 
B the ¶ dec. ] in the end 

ok it it is to be un= 
derſleod, that there are two 
Kind of partitions between 
Coparceners, the one in deed 
o expꝛeſs, and the other in 
Law oz implicit, Df par⸗ 
titions in ded 62 expreſs , 
ſome de voluntary, whereof 
Littleton tnumerates four 
Wanners, and one compuiſo⸗ 
ey is, by W:it of Parti⸗ 

on. 


C T eft afcavoir, 

que partition 
enter parceners poſt 
eſtre fait en divers 
manners, Un eſt quat 
els agrieont de faire, 
partition, 4 font par⸗ 
tition de les Tene- 
ments, ſicome fi ſoy⸗ 
ent deux Parceners 


AN it is to be un- 

derſtood, that 
partition may be made 
in divers manners. One 
is, when they agree to 
make partition, and do 
make partition of the 
tenements. As if there 
be two Parceners to 
divide between them 
i 


Lib. III. 


a devider enter eur 
les Tenements en 
deux parts, cheſcun 
part per ſoy en ſeve⸗ 
raltie, a de egal value. 
Et fi ſont 3. parceners 
a devider les tenemts 
en trois parts per ſop 
en ſeveraltie, cc. 


Of Parceners. 


the Tenements in tuo 
parts, each part by it 
ſelf in ſeveralty, and 
of equal value. And 
it there be three Par- 
ceners, to divide the 
Tenements in three 
parts by it ſelf in fe- 
veralty, &c. 


Seck. I 44. 

The firſt partition in dx 
between Toparceners is that 
which Liccleron here ſpeaketh 
of Quant ils agrecont & font 
partition de les renements, &c. 
cheſcun part de ſoy en ſeveralty 
& de egal value, &c. If Copar⸗ 
ceners make partition at full 
age, and unmarried, and of 
ſane memorie,of lands in fee, 
it is god & firm fo: eber, al⸗ 
beit the values be untqualzbut 
if it be ot londs entailed, oz if 
any of the Parceners be of 


non ſane memorie, it ſhall bind the parties themſelves, but not their iſſues, unleſs it be equal. 
Oz if any be Covert, it ſhall bind the husband, but not the wife oz her heirs, Oz if any be 
within age, it ſhall not bind the Jnfant, as ſhall be ſaid moze fully hereafter : The ſecond 
partition followeth in the next Section. And here the[ &c.Jimplieth further, and if there be 


four Parteners, then four parts; if five, five parts and ſo fozth. It farther implieth, that „ige Sc.: 42. 


all this muſt be in ſeveralty; whereof and with what limitations that is to be underſtod, 


it hath been declared befozr. 


C Un aut partt- 


tion E, a eflier 
per agriement enter 
eux, certaine de lour 
amies, de faire partif 
des terres ou tencints 
en le fozine avantdit, 
Et en tiels caſes apꝛes 


tiel partition, le eign 


file, pꝛimerm̃t elliera 
un des partes iſſint 
Divides, jj el voit aver 
pur (a part, q donqs le 
ſecond file ꝓchein aps 
lup auter part, donqs 
le tierce ſoer aut part, 
donqͥs la 4 aut ꝑt, ac. 
ſt iſſint ſoit q ſoient 
pluſo2s foers, Fc. (i ne 
ſoit autermt agree ent 
eur. Car il poit, eſtre 
agree enter eur, q un 
avera ttels tenem̃tg, d 
un aut tiels tenem̃ts, 
dc. ſans aſcun tiel pꝛi⸗ 
mer election, dc. 


Sect. 244. 
ATE partition there 


i15,vi2,to chooſe by a- 
greement between them- 
ſelves certain of their 
Friends to make partition 
of the Larids or Tenements 
in form aforeſaid. Andin 
theſe caſes after ſuch par- 
tition, the eldeſt daughter 
ſhall chooſe firſt one ot the 
parts ſo divided which ſhe 
will have for her part, and 
then the ſecond daughter 
next after her another 
part, and then the third 
Siſter another part, then 
the fourth another part, 


&c. if ſo be that there be 


more Siſters, &c. unleſs it 
be otherwiſe agreed be- 
tween them. For it may 
be agreed between them, 
that one ſhall have ſuch 
Tenements, and another 
ſuch, Tenements, &c. with- 
out any primer election. 


Tt 2 


T [ NOngnes le 


4» autey *' 


part, | Sc. Here the 
L&c.] implieth the 5th 
ſiſter, and after her thr 
6th;and ſo fozth. | 
q Car il poit 
eſtre agree enter 
eux que un avera 
tiels tenement s© 
un auters tiels 


tenements Oc. 
Here by this | &c. Jis 
implied divers rules 
of Law pꝛoving the 
concluſion of Littleton 
in this DÞect. viz. Mo- 


dus & coenventio vin- © 


cunt legem. Pao ali- 
quid licicum eſt , quod 
fine pacto non admit- 
titur. Quilibet poteſt 
renunciare juri pro ſe 
introduct'. But with 


this limitation, that 


theſe rules extend not 
to any thing that is 
againſt the Common⸗ 
wealth, oz common 
right. Foz, Conven- 
tio privatorum non po- 
teſt publico juri dero- 
are. : 


Set, 


199 


Aſſ.2 6. 


| 
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gBracton lib. 2.77. 
Fleta lib. 5. cap. 9. 
Britton cap. 7 a. 


(f 5E. 3. fines 41. 


1E. 3. Quar. Imp. 59: 

18 E. 2. ibid. 176. 5 H. 5. 10 
38H. 6. 9. Doct. & Stud. 
116,117. vide Bract. 


238,249. 


* 5H.7.8. 34H.6.40. 
11H. 4. 54. 2 OE. 3. Quar. 
Imp. 63. 3 4E. 3. ĩb. 198. 


21. F. N. B. 32. 


Cap. 1. 


is called in old 

Books * Aiſneria , 
which is derived of the 
French wozd Eiſne foz eldeſt, 
as much to ſay as the part of 
the eldeſt; foz Bracton ſaith, 
Quod Eiſnetia ſemper eſt pre- 
ferenda propter privilegium æ- 
tatis, ſed eſto quod filia primo- 
genita, relicto ne pote vel nepte 
in vita patris vel matris dece ile- 


＋ 2 pars. It 


rit, przferenda erit ſoror ante- 


nata tali nepoti vel nepti quan- 
tum ad Eiſnetiam, quia mortem 
parentum ex pectant. Ind here⸗ 
with agreeth Fleta alſo, Quod 
nota: whereby it appeareth 
that Enitia pars is perſonal to 
the eldeſt, and that this pꝛe⸗ 
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Set. 245. 


C T la part que 
leigne ſoer ad 
eſt appelle en Latin 
Enitia pars. Mes ſi 
les parceners agrie⸗ 
ont, que leigne ſoer 
ferra partition de les 
tenements en le fozm 
avantdit, @ ft ceo el 
fait, donque it eff dit 
que leigne ſoer eflfef 
pluts darreine pur 
ſa part, d apꝛes chel⸗ 
cun de ſes ſoers, qc. 


Sec. 245,246. 


ND the part 
which the eldeſt. 
ſiſter hath, is called in 
Latin ZEnitza pars. But 
if the Parceners agree 
that the eldeſt Siſter 
ſhall make partition of 
the Tenements in m+- 
ner aſoreſaid, and if ſhe. 
do this, then it is ſaid 
that the eldeſt fiſter 
ſhall chuſe laſt for her 
part, and after every 
one of her ſiſters, &c. 


rogative oꝛ p2iviledge deſcendeth not to her iſſue, but the next eldeſt ſiſter ſhall habe it · (f/ Ant 
here is a diverſity to be 6bſerved between this caſo of partition in deed by the act of the par= 
ties, (foz thers the puviledge of election of the eldeſt daughter (hali not deſcend to her iſſue.) 


And where 


the Law doth give the eldeſt any pziviledge without her act, there that pziviledge 


ſhall deſcend. s if there be drbers Coparceners of an Fdvowſon and they cannot agree to 
pꝛeſent, the Law doth give the firſt pꝛeſentment to the eldeſt, and this pꝛidiledge ſhall 


deſcend to her iſſue, nay her Aſſi 


15k. 3 Par. Preſentment nant by the curteſte have it alſo. 
xI.17E.3.20,21,21E.3, 


gne ſhall Have it, and ſo ſhall her husband that is Te= 


¶ Donques il eſt dit leigne ſoer eſſier pluis darreine Sc. Br this and 
theſ Sec. Jin the end of this Section is implied, the rule of Law is Cujus eſt divifio, alterius eſt 
electio. Ind the reafon of the Law is fox aboiding of partiality. 


Ipſæ etenim leges cupiunt ut Jure regantur. 


which might apparently follow if the eldeſt might both divide and choke, Now foiloweth 


the third partition in Deed. 


C N auter partition ou al- 

totment eff, ſicome ſotẽt 
d apes le 
partition de les Terres fait, 
chelcun part del terre ſoit per ſoy 
ſolement elcript en un petit el⸗ 
crovet, c ſoit covert tout en cere, 
en le manner dun petit pile, iſſint 
que nul poit veir leſcrovet, & 
donque fotent les 4. piles be cere 
mis en un bonnet a garder en les 
matnes dun indifferent home, & 


quater parceners, 


Sect. 246. 


A Nother partition or allot- 
ment is, as if there be four 
Parceners, and after partition of 
the Lands be made, every part of 
the Land by it ſelf is written in 
a little ſcrowl, and is covered all 
in wax in manner of a little ball, 
ſo as none may ſee the ſerowl, 
and then the four balls of wax are 
put in a hat to be kept in the 
hands of an indifferent man, and 
then the eldeſt Daughter ſhall firſt 


donques 


Lib. III. 


donques leigne file pꝛimerment 
metra ſa maine en le bonnet, quel 
pꝛendꝛa un pile de cere oveſq; lef- 
crovet deins m̃ le pile pur ſa part, 
d donque le ſecond ſoer metra fa 
maine en le bonnet c pꝛendꝛa un 
auter, le tierce ſoer le 3. pile, a le 
4. ſoer le 4. pile, cc. & en ceo cas 
covient cheſcun de eur luy tener a 


la chance c allotment, 


TA 


theendof this 


Of Parceners. 


allotment. 


bis polleſſionem quam dividetis forte. 


The &c.in the end of this Section, implieth, that if there be moze Coparceners, t 


be moze balis accozding to the number of Parceners, 


C Tem, tin auter 

partition il y ad 
ſicome font quater 
Paärceners, ct ils ne 
vollent agrier a par- 
tition deſtre fait en⸗ 
ter eur, donque lun 
pott aver bre, De par- 
titione jacienda, ena 
les autres trois: ou 
deux deux poient aver 
bfe De partitione faci- 
enda envers les au⸗ 
ters deux: ou trois de 
eux potent aver bf De 
partitione facienda en⸗ 
vers le quart, a lour 
election. 


Sect. 247. 


Lſo, there is ans 


ther Partition. As 
if there be four Parce- 
ners,and they will not 
apree to a Partition 
to be made between 
them, then the one 
may have a Writ of 
Partitione facienda 
againſt the other 3, 
or two of them may 
have a Writ of Parti- 
tione facienda againſt 
the other 2;or three of 
them may have a writ 
of Pariitione facien- 
da againſt the fourth, 
at their election. 


Sect. 247. 


put her hand into the hat, and take 
a ball of Wax with the ſcrowl 
within the ſame ball for her part: 

And then the ſecond ſiſter ſhall put 
her hand into the hat, and take a- 
nother, the third ſiſter the 3. ball, 
and the 4th ſiſter the 4th ball, &c. 
And in this caſe every one of them 
ought to ſtand to their chance and 


Llot ment, Ot this partition by Lots, antient Jutho:s wite, that in that caſe , 
Coparceners,Fortunam faciunt judicem : and Littleton here termeth it Chance,foz in z 

ection he ſaith, that in this caſe every oneof them ought to hold her ſelf to Britton cap. 72. 

het chance: and ok this diviſlon you ſhall read in holy Scripture, where it is ſaid, Dedi vo- — 3 cap. 26. 
erſe 54,55. & cap. 33. 


here muſt 4 Of diviſion by 
lots. 


Tſ YEre kfolloweth the 
fourth Partition in 
Deed, Littleton having ſpo= 
ken of voluntary partitions, 
02 partitions by conſent ; 
now he ſpeaks of a Partiti⸗ 
on by the compulſozy means 
of law, where no Partition 
can be had by conſent, Now 
of what inheritance Parti= 
tion may be made by the zit 
of Partitione facienda , may 
partip appear by that which 
hath been ſaid. Moꝛeober, it 
iS to be obſerved, that the 
wozds of the woꝛit De 2— 
rione facienda, be, * Qu 
eædem A. & B. fimul & pro in- 
diviſo teneant tres acras terræ 
cum pertinenꝰ, c. Ind note, 
that this wozd [ Tenet} in a 
wait , doth alwaies imply a 
Tenant of a Frehold. Ind 


therefoze (8) if one Coparce⸗ (g)21 E.3-57.F.N.B.62.g. 
ner maketh a leaſe fo: vearg, 28.6.2. 11. 4.3. 
pet aWzit of Partition doth lie. 4H.7.19.b. 


But if one oz both make a Leaſe foz life, a wzit of Partition doth not lie between them, be⸗ 
cauſe Non inſimul & pro indiviſo tenent, they do not hold the freehold together, and the wꝛit of 


Partition muſt be againſt the Tenant of the frethold, (h) It one Coparcener diſſeiſe another, (k)4.7,9.1ra)2;. 


during this diſſeiſin a wait of partition doth not lie between them, foz that Non tenent inſimul 


& pro indiviſo. 


But there be other Partitions in deed than here have been mentioned. 
tion made between two Coparceners, that the one ſhall have and occupy the | 


until the firſt of auguſt only in ſeveralty by Himſelf, and that the other ſhall have and 
occitpy the land from the firſt of Auguſt until the Feaſt of Eaſter, yearly to them and their 
hrirs 3 this is a god Partition, IAlſo if two Copatceners hade two Mannozs by viſcent 


and 


cum *2E.3.47,48: 


(3) Foz a Parti- (i)Temps R. 1. Parti- 2 7; 
and from Kaſter, ENS. 2.1. : 


Lib III. Cab. 1. Of Parceners. Seòt. 248. 


and they make partition, that the one ſhall Have the one Mannoꝛ keꝛ one pear, and the other 
the other Wannoꝛ fo; this pear, and ſo alternis vicihus to them and their heirs, this is a god 
Partition. Che lame Law 48, if the partition be made in fozm akoꝛeſaid, fo2 two oz moze 
years, and each Toparcener have an eſtate of Inheritance, and no Chattel, albeit either of 
them alternis vicibus have the occupation but foꝛ a certain termof years, | 
Ot Partitions in Law, ſome be by ad in Law without judgment, and ſome be by judg⸗ 
ment, and not in a wait de partitione facienda. Ando .thefe in oꝛder. | 
13 SH.6,7- (kf there be Lozd,th:& Coparceners Meſneg, and Tenant, and one Coparcener pur= 
chaſe the Wenancy,this is not only a partition of the Meſnalty,being extinct foz a third part, 
but > diviſton of the Seigniozy paramount, foz now he muſt make ſeveral avowzies. 


[1337.6 8.43. 3.7: [17] Jt one Coparcener make a Feolfment in fe of her part, this is a ſeverance of the Co⸗ 
parcenary and ſeve ral wits of Præcipe ſhall lie againſt the other Coparcener and the Feofig. 
mir 7E. 3.14, 15. m] At two Coparceners be, and each of them taketh husband and have iſſue, the wives dic; 


the Coparcenary is divided, and here is a partition in Law, Ss 
(171 2E.3.Jodgm.162. Cu It two Coparceners be, and one diſſeiſe the other, and the Diſſeiſer bꝛingeth an Alliſe, 
7A. 10.7. 3. 49. and recover, it hath ben laid, That the ſhall have judgment to Hold her moiety in ſeveralty. 
1oAfl17.12A15.17- And this ſemeth (lap they) very ancient, and thereupon vouch Bracton, Co] Si res fuerit com- 
105 3 40,43-28AN-35. munis locum labæ ri poterit communi dividendo Judicium. and{p;ſo(ſay they)if the one Copars 
« den 8 cener recover againſt another in a Nuper obiit, oꝛ a Rationabili parte, the judgment ſhall be that 
— 4 the Demaiidant hail recover and hold in ſeveralty, Rut Britton is to the contrary, fot he 
(o\Bra@.l.4.fol.216.b. faith, , q) t fi aicun des Parceners ſoit enget ou diſturbe de ſa ſeiſin per ſes auters Parceners,un,ou 
[p]13E.3-48-41R.2.tit. pluſor , al diſiciſee viendra aſſue per ſeveral pleint ſur les Parceners & recover, mes, nemy a tener ea 
Nuper ob. 2 2. 4H. . ro. ſeveralty, mes en common ſolonque ceo que avant le fiſt, sec. (r) And this ſeeme th reaſonable, foz 
20 . r. Nup.ob.18. he uſt have his judgment accczdeng to his Plaint, and that was of a moiety, and not of any 
Rur. thing in ſeveraltp, and the Wheriff cannot have any warrant to make any partition in ſeve⸗ 


Q)BRri fol. 2, 
925 ib.6 lol. * & : . ralty oz by Metes and Bounds. 


Morrices caſe accorde. 


1 | Sed. 248. 


Rract. fol. 66. &c. Brit. 21, 
& c Brit. cap. 72. 


Nun, the fiſt judgment T quant judg- AT when Judg- 


— 4 —— — ment ſerra doñ ment ſhall be gi- 


Fleta lib. 5. cap. 9. eth is, Quod partitio fiat inter [UT tiel biete, le judg- ven upon this Writ, the 
partes przdicias de tenement nent ſert᷑ tiel, que par- jndgment ſhall be thus 
— n br tition ſerra fait enter That partition ſhall be 
this, ac, viz. —— les parties, que le made EI — pr 
Ene, n Wicouut en ſon pꝛo⸗ ties, and that the She- 
8 — per perſon alera a les riff in his proper per- 

—— adn — terres 6 tenements, ſon ſhall go to the lads 
—— — — dc. C que l per le ſere- and Tenements, &c. 
propria perſona tua accedas ad ment de li. Loyalr & that he by the oath 
renementa predicts cum pert” homes de ſon Bayli- of 12 lawful men of his 
crament' in — partium wicke, ac. ferra par- Bayliwick, 8c. mall 
* _ — tition enter — par- — wg _ eẽ 
1. ties, & que lun part the parties, & that one 
| in fa- I 5 
camest bonoram & Iepalium DE melmes les Ter part of the lands and 
hominom przdiftorum, habit reg & Tenements tenements ſhall be aſ- 
reſpectu ad verum valorum ea- | 


rundem in duas partes #quales ſopent Aſſignes al ſigned to the PI, or to 
partiri & dividi, unam partem Plaintiff, ou a lun des one of the Plaintiffs, 


nee Parttumnllarum ſe. plaintiffs, a unauter and another part to a- 
— u — __ part a un auter Par- nother Parcener, &c. 


„ « Judgment. Judi- cener, dc. nient fea- not making * - 
V.N.B.16. X h ant 


Lib. III. Of Parceners. Seff.248. 168 


| ; cjum eſt quaſi juris dictum , ſ. 
ſant mention en le the judgment of the — — — 2 fo ; 


judgement de leigne eldeſt ſiſter, more than gands in foxe, — 2 
foer pluis q de puilũ. of the youngeſt, cipitur, and cannot be contra⸗ 
| dicted: And thereupon anti⸗ 
quity called that excellent Bok in the Exchrquer, Domeſday, Dies Judicii, Sicut enim diſtricti & 
terribilis examinis illa noviſſima ſententia nulla tergiverſationis arte valet eludi,&c. ſic ſententia ejuſ- 
dem libri infic iari non poteſt vel impune declinari, ob hoc nos eundem librum judiciarium nomina- 
mus, &c. quod ab eo, ſicut à prædicto judicio non licer ulla ratione diſcedere. Bp Littleton it ap= 
peareth, That the foꝛms of Judgment, Pleas, and other legal pꝛocedings, do conduce much 
to the right underſtanding of the Law, and of the reafon thereof, as here Littleton rightiy 
collecteth, upon the fozm of the judgment that the Sheriff ſhall deliver to them ſuch parts 
as he thinks god, and that the eldeſt Coparcener ſhall have no election when partition is 
made by the Sheriff. Ind it is to be obſerved, that there be two Judgments in a Wꝛit of 
Partition: Of the fozmer, Littleton ſpeaketh in this place, Ind when partition is made 
by the Oath of twelve men, and aſſignment and allotment thereof,and ſo returned by the She⸗ 
riff, then the latter judgment is Idco conſideratum eſt, quod partitio prædicta firma & ſtabilis in (9)Lib.rr.fol 
perpetuum teneatur, and this is the pzincipal judgment, (40 And of the other, befoze this be fl Flie 3 
given, no wꝛit of Erroꝛ doth lie. Banke le Roy inter Anne 
q S. redbe, is a word compounded of two Saxon wozds, viz. Shire, and Reve. Shire, Counteſs de War. & le 
Satrapia, oz Comitatus, cometh of the Saxon Merb Shiram, i. Partiri, fog that the whole Beal Seignior Berkley. 
is parted and divided into Shires : and Reve is præfectus oz præpoſitus; ſo ag Shireve is the 
Reve of che Shire, præſectus Satrapiæ, Provinciz, oꝛ Comitatus. Ind he is called Pra fectus, 
becauſe he is the chick Officer to the King within the Shire; koꝛ the wozds of his Patent 
be, Commiſſimus vobis cuſtodiam Comitatus noſtri de, &c. And he hath a th:efold cuſtody, 
Triplicem cuſtodiam, viz. Firſt, Vitæ juſtitiæ, foz no Suit begins, and no Pꝛoceſs is ſei ved 
but by the Sheriff: alſo he is to return indifferent Juries foz the trial ot mens lives, liber⸗ 
ties, lands, gods ac. Secondly, Vitæ Legis, he is after long Sutts, and chargeable to 
make execution, which is the life and fruit of the Lam. @Thirdly, Vitæ Reipnblicæ, He is 
Principa}13 conſervator pacis within the County, which is the life of the Common-wealth, Vita 
Reipublicæ pax. 
De is cates before, Sect. 233. Viſcount,in Latin Vicecome:, i. Vice Comitis, that is, inſtead of Vid.the ſecond part of 
the Earl of that County, who in ancient time had the regiment of the County under the che Institutes, W rc. 10. 
Ring. Foxit is ſaid in the Mirror, That it appeareth by the Ozdinance of ancient Rings #707 cap. 1. ſeck. 3. 
befoze the Conqueſt, that the Earls of the Counties had the cuſtody oꝛ guard of the Coun⸗ 
ties; and when the Earls left their cuſtodies 02 guard, then was the cuſtody of Counties : 
... Lottmitted to Uiſcounts, who therefoꝛe Cas it hath been ſaid) are called Vicecomites, and Oc- 2 cap. Quid. Centur. 
kam, cap. Quid centurꝰ, e. Porro Vicecomes dicitur, quod vicem Comitis ſuppleat. = 
Marculphus ſaith,;This Offce is, Judiciaria digaitas. Lampridius, That it is, Officium digni- Forteſcue cap 24. 
rati:, Forteſcue ſaith, Quod Vicecomes eſt nobilis officiarius. And ſe there and obſerve well * N Cap. 
rig honourable and ſolemn election and creation at this day. But to confi m all that hath been 
ſaid touching this point, and to conclude the ſame, among the Laws of Edward the Confeſſor, Lambert fol. 129.12. 
I find it thug recozded. Verum quod modo yocatur Comitatus, olim apud Britones tempori bus Ro- 
manorum in Regno iſto Bri tanniæ vocabatur conſulatus, & qui modo vocantur Vicecomires , tunc 
temporis Viceconſule vocabantur; ille vero dicebatur Viceconſul qui conſule abſente ipſius vices 
ſupplebat in jure & in foro. Merein many things are wozthy obſervation : Firſt, foz the anti⸗ 
quity of Countieg. Secondly, that which is called Comitatum, the Romans moze Latinly 
talled Conſularum. Thirdly, whom the Saxons afterwards called (as hath been ſaid) Shreve 
02 Earle, the Romans called Conſul. fourthly, That the Sheriff was Deputy of the Con⸗ 
ſul oꝛ Earle, and thrrefoze the Romans called him Vicecos ſul, ag we at this day call him 
Vicecumes, Fifthly, that the Sheriff in the Romans time, an d befoze, was a miniſter to the 
Kings Courts of Law and Juſtice, and had then a Court of his own, which was the Coun- 
ty Court, then called Curia Conſulatus, as appeareth by theſe wozds , Ipſius vice; ſupplebar in 
jure & in foro. Sixthly, that this Realm was divided into Shires and Counties, and thoſe 
Shires into Cities, & oz0ughs, and Towns by the Britains: Do that King /Eifreds di⸗ 
vitton of Shires and Counties. was bur a renovation 02 moꝛe exact deſcription of the ſame, 
Laſtly, the conſequence that will follow-upon theſe things, being ſo ancient(as in the time of, 
and befoze the Romans) the Rnidtous Reader will eaffly collect. And afterwards. fol. 135. a= 
mongſt the {aws of the ſane Ring, it appeareth, that thoſe whom the Sarons ſometimes 
called (and now we call) Aidermen,oz Ecrles, the Romans called Senarores, Er fimiliter olim 
apud Brirones temporibus Romanorum in Regno iſt, Britanniæ vocabantur Senatores, qui poſtea tem- 
poribus Sax onum vocabantur Aldermanni non proprer ætatem, ſed propter ſapientiam & dignitatem, 
cum quidam adoleſcentes eſſent, juriſperiti tamen & ſuper hoc experti. : 
De 


Cæſar.Polichro H:nting- 
ton Polydor. inter leges 
Mulmucii Hocker lib. 2. 


JMI 


Lib. III. 


Flet. lib. a. cap. 67. 


Cab. 1. Of Parceners. Sec. 249. 


q De ſon B ayli wick, It appeareth befoze,that the Enqueſt mutt be De vicin eto, gf 
the place where the lands do lie, and not generally De Balliva tua. Ly this it appeareth, that 
the Sheriff is Ballivus, and his County called Balliva, and therefoze it is god to be ſeen v hat 
Ballvus oziginally ſignified, and whereof it is derived. : IN 

Baylife is a French woꝛd, and ſigniſies an Dfficer concerning the adminifkration of Juſtice 


nee of a certain Pꝛobince: and becaufe a Sheriff Harh an office concerning the adm niſt ration of 


nu. 3. Idem lib. 3. fo. 12 1 


Bract. lib. 3. 156. Brit. ſol. 
56. Flcta lib. z. cap. 63. 


Glanvil. ib. 1. cap. 9. 


10 H. 4.4 


Mirror cap. 5. Sect.z2. 
Vide Bract. fol. 409. 
Fleta lib. z. cap. 6 3. 56. 


Brit. fol. 8 g. b. ace. 
Nract. lib. 2. fol. 17 1, &c. 
Fleta lib. 5. cap. 9. 


Juſtice within his County oz Bapliwick, therefec:e he calleth his County Balliva ſua: foz 
example, when he cannot find the Dekendant, ec. he returnethr Non eſt iaveotus in Ball wa mea, 
F have had great queſtion ma de, what the true expoſition of this wozd Ballivus is. In the a= 
tute of Magna Charta, cap 28. the letter of that ſtatute is, Nullus Ballivus de cætero ponat aliquem 
ad legem manifeſtam nec ad jurame ntum ſimplici loquela ſua fine teſtibus fidelibus ad hoc indus. 
And ſome have ſaid, Thar Ballivus in this ſtatute ſigniſieth any Judge, foz the Law muſt be 
waged and made bekeze the Judge: and this Gatute (ſap they) extends to the Courts of 
CTommon Pleas, Kings Wench, ac. Foz they muſt bzing with them Fideles teſtes, &c. and fo 
hath bern the uſage to this day. | TR 

Vut J have peruſed a very ancient and learned Reading upon this ſtatute, and the Rea= 
der taketh it, That at the Common Law befoze this ſtatute, he that would make his Law in 
any Court of Recoꝛd, muſt bzing with him Fideles teſtes. And this opinion herein is war⸗ 
ranted by Glanvil, who wzote in the Reign of Henry the ſecond, But the Reader Holdeth , 
That in the Courts which were not of Kecozd, as the County Court, the Hundzed Court, 
the Court baron, c. there the Deſendant without any faithful witneſſes, might befoze this 
ſtatute have made his law, fo: remedy whereof this ad was made: and therefoze (ſaith he) 
the ſtatute extendeth to the Judges of ſuch Courts as ate not of Becozd. Jn 10H. 4. it is 
holden, That if a Lozd that hath a Franchiſe in a Let, doth not enquire of things enqui⸗ 
rable, and pienifh them, the Sheriff ſhall enquire in his Tenure, Er ſi le Vicount ne faire, en ſon 
Torac, Baylife le Roy, inquirer' quant il vient, ou auterment ſerra enquiſe per Juſtice in Eire.Where⸗ 
by Baylife le Roy is underſtod Juſtice le Roy : And in the Mirror *it is holden,That the ſtatute 
doth extend to ebery Juſtice, Miniſter of the King, Steward, ac. and ali compzehended under 


this wozd Baylife. 


The chief Magiſtrates in divers ancient Cozpozations are called Bayliffs, as in Ipſwich, 
Varmouth, Colcheſter, &c. and Baylife in French is Diœcetes, Nomarcha , in Engliſh a Bayliff 


02 Governour. 


al] (Per ſon Seale, 

OSG Mote, the Par⸗ 
tition made and delivered by 
the Sheriff and Juroꝛs ought 
to be returned into the Court 
under the Seal of the She= 
riff and the Seals of the 12 
Jurozs, foz the woꝛds of the 
Judicial Wzit of partition, 
which doth command the 
Sheriff to make partition , 
are, Aſſumptis tecum 12, &c. 
(fo as there muſt be 12) & par- 
titionem inde, &c. Scire facias 
Juſtictarits, & c.ſub ſigillo tuo, & 
ſigillis eorum per quorum Sa- 
cramentum partitionem illam 
feceris cc. And this is the rea= 
ſon whereof in this caſe the 
partition which they make 
upon oath, ought to be re⸗ 
turned under their Seals: and 


the realon of that is foz the 


moze ſtrengthning of the par= 


But of this thus much ſhall ſuffice. 


Sect. 226. 


C T de la partt- 

tion que le U3t- 
count ad iſſint fait il 
ferra notice as Juſti⸗ 
ces ſouth ſon Scale, 
t les Seales, de chel⸗ 
cun les 12, dc. Et 
iſſint en ceo caſe poies 
veier que leigne ſoer 
navera my la pumer 
election, mes le Ut- 
count luy aſſignera ſa 
part que el avera, ac. 
Et poit eſtt̃ QF le Mic 
doit allignet᷑ pꝛimerm̃t 
un ꝑrt a le pluis puiſũ, 
c. qt darrainement al 
eigne, ac. 


A Nd of the partiti- 
on which the She- 
riff hath made, he ſhall 
give notice to the Ju- 
ſtices under his Seal, 
and the Seals of every 
of the 12, &c. And ſo in 
this caſe you may ſee 
that the eldeſt ſiſter 
ſhall not have tlie firſt 
election, but the Sl:e- 


riff ſhall aſſign to her 


her part which ſhe 
ſhall have, &c, And it 
may be that theSheriff 
will aſſign firſt 1. part 
to the youngeſt, &c. 
and laſt to eldeſt, &. 


tition 


UMI 


Lib. III. Of Pareeners. Sec. 2 50, Oc. 
tition by the 12. and that the Sheriff ſhould not return what partition he would. Now af- 
ter all this, this (&c.) viz. 12. &c. doth imply, that the pꝛincipal judgment upon the partiti⸗ Lib. 11. fol. 40 in Med- 
on fo returned is, Ideo conſideratum eſt per Curiam quod partitio firma i ſtabilis in perpetuum te- calls caſe. 

neatur, the later two (&c.) are evident, = 
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Sect. 250. 


J Here it appeareth that 

(r) not only Lands and er) 2E. 4.9. 10. 9E. 4. 3 ü. 
other things that may paſg 11.4.3. H. .. partition 
by Livery without Deed, but *3-215-3-35: 


C IJ" Tnotag parti- 
tion per agree- 
ment perenter parce- 


Ale note, that par- 
tition by agree- 
ment between parce- 


ners, poit eſtre fait per 
la ley enter £ur aurt 
bien p parol ſans fait, 
come per fait. 


ners may be made by 
law between them, as 
well by parol without 
Deed, as by Deed. 


things that do iye in grant, as 
RVencs, Commons, Pdyow= 
ſons, and the like, that cannot 
paſs by woꝛds without deed, 
whether they be in one Coun⸗ 


ty 02 in ſeveral Counties, mae 

be parted and divided by pa= 

rol without Derd. () But a partition between Joyntenants is not good without Deed, al= ( ge: t . 
beit it be of Lands, and that they be compellable to make partition by the ſtatutes of 31 H. 8. , H.6. 2.28 Hl. C. a. 
cap. 10. and 32H. 8. cap. 8 2. becauſe they muſt purſue that Ic by wait de partitione facienda, and 38.4. 5. 16.4. 3. 2 2. 

a partition between Joyntenants without wzit remains at the Common Law which could 47 Afs.19H4.r.17E.z; 
not be done by Parol: And ſo it is, and foz the ſame reaſon of Tenants in Common. But if 40.3 Aff. s. Li f. f. 73. l. e. 
two CTenants in common be, and they make partition by Parol, and execute the ſame in ſe⸗ 127 pr Pier. 
veralt by Livery, this is good and ſufficient in Law, Ind therefoze where Books ſay, that ss n is 


4 9a i | El.Dier 279.28H.3.Di 
Joyntenants made partition without Derd, it mult be intended of Tenants in Common, and 2 mg Der zm. 


UMI 


executed by Livery. 


Nota, Between joyntenants there is a two-fold pzivity,viz. in effate and in poſſeſſion: be⸗ 
tween Tenants in Common there is pzivity only in poſſeſſion, and not in eſtate : But Parce= 
ners have a th:er-fold pzivity, viz, in eftate, in perſon, and in poſſeſſion, 


CTTem ſi deur 

meaſes deſcen- 
dont a deux Parce- 
ners, & lun meaſe 
vault per ans 20. 5 


lauter foz\qz 10. 8. 


per an, en ceſt cas 
partition poit eſtre 
fait enter eur en tiel 
fozme , ceſtaſcavoir 
ij un parcener ave- 
ra lun meaſe, c que 
lauter parcener ave- 
xa lauter meaſe, 4 ce- 
lup q aver le meaſe 
q eſt de value de 20. 
S. ſt ſes heires, paye- 
ra un annual rent 


Sect. 281, G 252. 


A Lſo if two Meaſes 

deſcend to two 
Parceners, and the one 
Meaſe is worth 20. 
ſhillings per annum, & 
the other but 10. ſhil- 
lings per annum, in 
this caſe partition may 
be made between 
them in this manner, 
to wit, the one Parce- 
ner to have the one 
Meaſe, and the other 
Parcener the other 
Meaſe. And ſhe which 
hath the Meaſe worth 
20,ſhillings per annum 
and her 2 pay 

u 


2 P Er Paroll. Nota, 


Here (t) a Kent may (i) af. 3 16 Aff p f. 
be granted foz owelty of par= 2:5.;.:8.11H.4.4 3.65: 
tition without ded, even ag a 4;E3.21.2H.6.14. _ 
Kent in caſe of a Leaſe foz 21H.6.1:.zMsr. Dier 92: 


years.fo: life,oz a gift in Tail 
may be reſerved without deed, 
and ſo may arent be 
to a woman out of the land 
whereof ſhe is dowable , gc. 
without Deed, but albeit- an 
exchange foz Lands in the 
ſame County may be without 
Dodd; yet (u) a Rent granted 
fo; egality of the ſame exchang 
cannot be without Deed ; and 
the cauſe of the difference is 
apparent,foz Coparceners are 
in by deſcent, and compellable 
to make partition. | 

4 Le Rent, &c. 

The ſame Law is of 
Common of Gltoberg, 0z 
a Coꝛody, 0z 8 Common 


Lib. Ill. Cap. 12. 


(x) 1 Mariæ Dier 91. 


(2) 29 Aſſ. 2 3.29 E. 3. 9. b. 


(a) 15H. 4. 14. 29 Af. 23. 


of paſture, ac. 02 a way gran= 
ted upon the partition by the 
one Coparcenerto the other. 
Au which, and the like, albeit 
ehey lie in grant, yet upon the 
partition may they be granted 
without deed. 


¶ Iſuant hors de 
meſme le meaſe; Ec. 
( Foz it᷑ it be granted out of 
other Lands then deſcended 
to-the Coparceners, then there 
muſt de a Deed. (z) But if 
the Rent be granted general⸗ 
ly (out of no land in certain 
fo: owelty of partition, pro re- 
ſiduo terræ, it ſhall be intend= 
ed out of the purparty of her 
that granteth it. 

(a) It there be three Co= 
parceners, and they make par⸗ 
tition, and one ot them grant 
twenty ſhillings per annum 
out of her part to her 2 filters, 
and their heirs foz Ggality of 
partition, the grantees are 
not joyntenants of this rent; 
but the Rent is in nature of 
Coparcenary , and afcer the 
death of the one G:zantee, the 
moiety of the Rent ſhall de⸗ 
ſcend to her iſſue in courſe of 
coparcenary, and not lur⸗ 
vive to the other, foz that the 
rent doth come in recompence 
of the Land, and therefoze 
hall enſue the nature there⸗ 
of, and if the grant had been 
made to them two of a Rent 


Of Parceners. 


| de 5. ifluant hoꝛs de 
meſme le meaſe a lau⸗ 


ter parcener, 4 a ſes 
hetres a touts jours 
pur ceo que cheſcun ve 
eur avott owelty on 
value, 


Sect. 25 2, 253, 
a yearly rent of 5 ſhil- 
lingsz iſſuing out of the 
ſame meafe to the o- 
ther Parcener, & to her 
heirs for ever, becauſe 
each of them ſhould 
have equality in value. 


Sefa.252, 


C tiel partitt- 
L. on fait per pa- 
rol eſt aſſets bone, 4 
meſme le Parcener 
q avera le rent a ſes 
heires, purront diſtrei⸗ 
ner de common dꝛoit. 
pur le rent en le dit 
meſe de le value de 20. 
8. ſi le rent ve 5. 8. 
foit averere en aſcun 


temps en queciingue 


mains q melme le 
meaſe debiendza, co⸗ 
ment que ne fuit un⸗ 
ques aſcun eſcripture 
de ceo fait enter eur d 
ttel rent. 


AW ſuch partition 
made by parol is 
good enough, and that 
Parcener who ſhall 
have the rent and his 
heirs, may diſtrein of 
common right for the 
rent in the ſaid meaſe, 
worth 20, ſhillings, if 
the rent of five ſhil. 
lings be.behind at any 
time, in whoſe hand 
ſoever the ſame meaſe 
ſhall come, although 
there never were any 
writing of this made 
between them for 
ſuch a rent. 


of twenty ſhillings, viz. to the one ten ſhillings and to the other ten ſhillings, yet ſhall they 
have the Rent in courſe of Coparcenary, and jopn in action foꝛ the ſame. 

(b) If one Coparcener be married, and foz owelty of partition the husband and wife grant 
a rent to the other two out of the part of the Feme Covert, this partition being equal, ſhall 
charge the part of the Feme Covert foz ever. 

(e) If two Coparceners by Deed indented alien both their parts to another in fee rendzing 
to them two and their heirs a Kent out of the Land; they are not joyntenants of this rent, 
but they ſhall have the rent in courſe of coparcenary,becauſe their right in the land out of which 
the rent is reſerved, was in coparcenary.. . | 


¶ Purront diſtrainer de common droit, Sc. That is, (d) in this caſe the 
Law doth give a diſtreſs, left the Gzantee ſhould be without remedy, foz the which upon the 


partition ſhe hath given a valuable recompence in Land, which deſcended, ac. And lo in the 
caſe of Dower above mentioned. | | 


b) 29 Aſſ.2 3.29.3. 9. 
17E. 3. 10. 


(e) 28.3. 26. b. 


(d) 1 Mariz Dier 91. 
E. 3. 16. and other like 
books aboveſaid. 


Sed. 253. 


CN meſm̃ ł ma- IN the ſame manner 
ner eſt, ö touts 1 it is of all manner 
maners ö tfs + tene- of Lands and Tene- 


ments 


q * 6 tene- 

ments S - Here 
C &c. ) implyeth a Caution 
W. that they be ſuch Lands 


UN 
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Lib. III. 


ments, dc. lou tiel 
rent eſt reſerve a un, 
ou a divers Parce- 
ners ſur tiel partitt- 
on, Ec. Mes tiel rent 
neſt pas rent ſervice, 
mes eſt rent charge 
de common dꝛoit ewe 
x reſerve pur egaltie 
de partition, 


C E nota que nulles ſont ap⸗ 
U pelles parceners ꝑ le com- 


Of Parceners. 


ments, &c. where ſuch 
Rent is reſerved to 
one or to divers Parce- 
ners upon ſuch partiti- 
on, & c. But ſuch Rent 
is not Rent ſervice, 
but a Rent charge of 
common right, had 


and reſerved for equa- 


lity of partition. 


Sect. 254. 


and tenements out of which 
a Rent fo: egality of parti⸗ 
tion may be granted: where⸗ 
of ſufficient hath been ſaid 
befo:e, 


'T Reſerve al un. 
Here reſervation is taken foz 
u grant, and if it be uſed upon 
the partition, doth amount in 
this caſe to a grant, which is 
wozthy the obſervation. 


+ A ND note, That none are cal- 
led Parceners by the Com- 


mon ley , mes females, ou les 
heires de females que veignont a 
terres & tenemts ꝑ deſcent. Car fi 
ſoers purchaſe terres ou tene- 
ments, de ceo ils ſont appelles 
joyntenants, c nemy parceners. 


mon Law, but females or the heirs 
of females which come to Lands or 
tenements by deſcent: for if ſiſters 
purchaſe lands or tenements, of 
this they are called Joyntenants, 
and not Parceners. 


This needs no explanation 


« [Tem ſi deux Par - 
ceners de tet en 


fee ſimple, font par⸗ 


tition eater eur, & la 
part de un vault 
pluis ij le part d lau- 
ter, ſi els kueront al 
temps de la partiti⸗ 
on de pleine age, 8. 
De 21. ans, doings la 
partition, touts dits 
demurrera, & ne ſer⸗ 
ra unques dekeat. 
Mes ſi les Tene⸗ 
ments (dont els font 
partition ) ſopent a 
eur en fre taile, @ le 
part que lun ad eſt 


Sect. 255. 


L ſo if two Parce- 
ners of Land in 


fee ſimple make par- 


tition between them 
ſelves, and the part of 
the one valueth more 
than the part of the 


the time of the parti- 
tion of full age, s. of 
21. years, then the 
partition ſhall al way 
remain and be never 
defeated. But if the 
Tenements (whereof 
they make partition) 
be to them in fee taile, 
and the part of the one 
Au 2 


T[ NOngques le parti. 
D tion touts dits 
demurrera, Sc. werevy 


it appeareth, that the inequa⸗ 
lity of the value ſhall not im⸗ 
peach a partition made of 
lands in fee ſimple between 


coparceners of full age, no 9H.5-andother the 


an exchange. 

¶ Is font concludes 
dur ant lour vies. This 
enequal partition doth ſo con⸗ 
clude the Parceners them⸗ 
ſelves, as ſhe that hath the 
unequal part, Mall not avoid 
it during her life. 

C Concludes, This 
woꝛd is derived of Con, and 
Claudo, and in this ſenſe ſig⸗ 
niffeth to cioſe oꝛ ſhut up her 
mouth. that ſhe cannot ſpeak 
to the contrary. 

Huſ= 


2 0:e chan it ſhall do in caſe Books aboveſaid. 
other, if they were at 47 —_ 


Lib. III. 


11 Aſſ. p. 2 3. 


See after tha Chapter of 
Gar. 


(g) 21E 3.34.3 8.2.E. 2. 
Baſtzrdy 19.11 Aſl. 23. 
30 Af. 7. 17E. 3.59. 


42 Aſſ. z 2.5 E. 4. 4 
E. 3. 38.15. E. 4. 2 0. 
F. N. B. 6 2. 20 Aſſ. 23. 
9H. 6. 5. 43 Aſſ. 14. 


ch) vide 2E. 2. Cuĩ in 
vita 17. 


Cap. 1. 


Hus band and wife tenants 
in ſpecial tail of certain 
Lands in Fee have iſſue a 
daughter, the wife dieth, the 
Dusband by a ſecond Wike 
hath iſſue another daughter , 
both the Daughters enter 
(where the eldeſt is only in⸗ 
heritable ) and make partiti= 
on. the eldeft daughter is con⸗ 
cluded during her life to im= 
peach the partition, oꝛ to ſay 
that the poungeſt is not heit, 
and yet (he is a ſtranger to 
the tail, but in reſpect of pꝛi⸗ 
vity in their perſons,the par= 
tition ſhall conclude;foz a par= 
tition between meer rangers 
in chat caſe is void, but the iſ⸗ 
ſue of the eldeſt ſhall avoid 
this partition as iſſue in tail. 

(g) I] $ ſeiſed of lands in 
fee hath iſſue two daughters, 
R ſe and anne, Baſtards 
eigne, and Mulicr puiſne, and 
dyeth Roſe and Anne do en⸗ 
ter and make partition, Anne 
and her heirs are concluded 
fo: ebe r. 


TT Ls et liur ba- 


ron. here it ap= 
peareth, that the wire muſt be 
party to the partition, and ſo 
are the Books to be intended 
that ſpeak of this matter. 
JT Et defeatera la 


partition, Note, the par⸗ 
tition {ſhall not be 
ſurpluſage to 
make the partition equal, but 
Here it appeartth, that it ſhall 
be avoided foz the whole, 
But of this moze ſhall be ſaid 

: in this Chapter, 
Section 264. ch) And 
though the partition be une⸗ 
qual, yet is not the partition 
boid , but voidable; foz if 
after the deceaſe of the hus⸗ 
band, the wife entreth into 
the unequal part, and a= 
greeth therrunto, this ſhall 
bind, and cherefoze Lictleron 


Of Parceners. 


melieur en annual 
value, que eſt la part 
le auter , coment q 
els. ſont concludes 
durant lour vies a 
defeater la partition, 
uncoze (i le parcener 
que ad le meinder 
part en value ad iſſue 
# devy, liſſue poit 
diſagreer a la partt- 
tio, c enter & occu⸗ 
pier en common lau⸗ 
ter part que fuſt al- 
lotte a ſa Aunt, d il⸗ 
ſint lauter poſt enter 
t occupier en com⸗ 
mon lauter part al⸗ 
lotte a (a (oer, #c. ſi⸗ 
come nul partition 
uſt eſte fait, 


Set. 256. 


C Tem fi deux par- 

ceners de tene- 
ments en fie pꝛeigne 
barons, & els & lour 
barons font partitt- 
on enter eur, i la 
part lun eſt meinder 
en annual value que la 
part lauter, durant 
les vies lour barons 
la partition eſfoyera 
en ſa foꝛce. Mes co- 
ment que il eſtopera 
durant les vies les 
barons , uncoze a⸗ 
pres la mort le ba- 
ron, celuy teme qᷓ ad 
le meinder part poit 
enter en le part ſa 


SeF.256. 


is better in yearly va- 
lue than the part of 
the other, albeit they 
be concluded during 


their lives to defeat 


the partition, yet if the 
Parcener which hath 
the leſſer part in value 
hath iſſue and die, the 
iſſue may diſagree to 
the partition; and en- 
ter and occupy in com- 
mon the other part 
which was allotted to 
her Aunt, and ſo the 
other may enter and 
occupy in common the 
other part allotted to 
her ſiſter, tc, as if no 
partition had been 
made. 


Lſo if two Parce- 

A ners of Lands in 
tee take husbands, and 
they and their Huſ- 


bands make partition 


between them, if the 
part of the one be 
leſſe in value then the 
part of the other, du- 
ring the lives of their 
huſbands, the partition 
ſhall ſtand in its force. 
Bur albeit it ſhall ſtand 
during the lives of 
their husbands, yet af- 
ter the death of the 
Husband, that woman 
which hath the leſſer 


-part may enter into 


ſoer 


UN! 
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ſoer come eſt avant- 
dit, a defeatera la par⸗ 
tition. 


C Es ſi le par- 

tition kait pe⸗ 
renter les barons kuit 
tiel, que cheſcun part 


Of Parceners. SeF.237,258. 


her Siſters part as is a- 
foreſaid and ſhall de- 
feat the partition. 


Sed. 257. 


Ut if the partition 
Baade between the 
Husbands were thius , 
that each part at the 


uleth the wozd (Defeatera,) 
—_— pꝛodeth it to be void⸗ 
Able. 


JH Erenter les ba- 


ron. his is 
miſtaken, fox the oziginal is 


Perenter eux, that is between 
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the Barons and Femes, and 
Barons , therefoze this 


tiaje of the allotment 


ai temps dallotment 


the land holden in 


fait, fuit de egal an- 
nual value, donque 
il ne poit apꝛes C- 
ſtre defeat en tielr 
caſes, 


made, was of equal 
yearly value, then 
it canriot afterwards 
be defeated in ſuch 
cales. | 


bode free denn 


fozmed. 
¶ Al temps del al- 


lotment. Hereby it ap⸗ 
peareth, that if the parts at 
ho tune of the partition be 


t 
of equal yearly value, neither the wives noz their heirs ſhall ever avoid the ſame, and the 
reaſon hereof is, foz that the hugbands and wives were compellable by law to make partiti- Books aboveſaid. 
on, and that which they are compellable to do in this caſe by law, they may do by agreement 
without pꝛoteſs of Law. If the annual value of the land be equal at the time of the partiti⸗ 
on, and after become unequal by any matter ſubſequent, as by ſurrounding; ill hugbandzy; 
oz ſuch like, ret the partition remains good. 


Judicis officium eſt, ut res, ita tempora rerum 
Quærere, quæſito tempore tutus eris. 


But if the partition be made by fozce of the Rings wit, and judgment thereof given, it 


Hall bind the Feme⸗covertg foz ever, albeit the parts be not of equal annual value, becauſe it 
is made by the Dieriff by the oath of twelve men by authozity of Law. And the judgment is 
that partition ſhall remain firm and ſtable foz ever, as hath been ſaid. (a) But a partition in () F. N.B. 256.2 59.260, 
the Chancery, where one Coparcener is of full age, and ſueth LRivery;and one other is with⸗ 21.262.263. 9H. 6. 6, 
in age and hath an unequal part allofted to her, this ſhall riot bind her at full age, foz in a 331. 

Wait directed to the Gſcheatoz to make partition, there is a Salvo jure; and there is no judg⸗ 
ment upon ſuch 4g — . Gut if ſuch a partition be equal, it ſhall bind, ſo that a part of 


pite be allotted to xvery of the Coparceners, foz to that end there is an 


expzeſs Proviſo in the Writ. (b) Ind this partition map be avoided either by Scire fac in the 
Chancery, 0z by a wiit De partitione facientla at the Common Law at her full age. 


C [ Tem ſi deux parẽ⸗ 

nets ſont ac. le pu⸗ 
iſne eſteant deins lage 
de 21. ans, c partition 
eſt fait enter eux, iſſint 
que la purparty que eſt 
ullot al putſũ f d mei⸗ 
dꝛe value & la purpar⸗ 
ty lauter en ceſt caſe le 


Sect. 258. 


Lſo if two coparce- 


ners be, & the yon- 


geſt being within the 
age of 21. years, parti- 
tion is made between 
them, ſo as the part 
which is alloted to the 
e of leſs va- 

ue than the part of the 


HD befow in the 
caſe of the eme 
Covert, (c) ſo it 


3 
9H. 6. 5. and other the 


(b) vide 21.3. 31. 


(e) 43 Aſſ. 4. 


is in the caſe ot the En- H. 6.5. 6. E. 3.12 


fant, fox ik the partition 
be equat at the time of the 
Allotment, it hall bind 
him fox ever, becauſe he 
ts compellable by Law 
to make Partition and 
he not habe his 
age a Partitione facica- 


day 


$E.3.24.10H.4.5. 
31 Aſſ. x 6.2 1 H. 9.25. 


Lib. III. 


vide Sect. 402.403. 


Britton f. 6 5, 66. & 301. 
Fleta lib. 2. cap. 14, 


Cap. 1. 


da, and though the 
partition be une⸗ 
qual and the infant 
hath the leſſer part, 
pet is not the parti⸗ 
tion void, but vord= 
able by his entry, 
koz if he take the 
whole p2ofiig of the 
unequal part, after 
his full age, the 
partition is made 


good foꝛ ever. And 


therekoze Littleton 
chere giveth him a 


caveat. That in that 


caſe he take not the 
whole pꝛofits of his 
unequal part, net= 
ther ſhall an une⸗ 
qual partition in the 
Chancery bind an 
Jnfanr as appear= 
eth befoze.. But a 
partition made by 
the Kings wait De 
partitione facienda, 
by the Sheriff by 
the Dath of twelve 
men, and judgment 
thereupon given , 
ſhall bind the Jn= 
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le puiſne durant k temps 
de ſon nonage, ct aurt 
quaunt l vient a pleine 
age, S. de 21. ans, poit en⸗ 
ter en la purpartp a [a 
ſoer allot d defeatera la 
partition. Mes bien ſoy 
gard tiel Parcener quant 
el vient a la plein age, que 
el ne pꝛeign a ſon uſe de⸗ 
melne touts. les pꝛolits 
des terres ou tenements 
que a luy fuet᷑ allots. Car 
donques el ſoy agreea a la 
partition a tiel age, en quel 
caſe la partition eſtopera 
c demurra en la kozce: 


Mes peraventure les pꝛo⸗ 
fits de la moity el poit 


pꝛender, relinquiſant les 
p2ofits de lauter moiety a 
la ſoer. 


fant, though his part be unequal, Cauſa qua ſupra. 


Sect. 259. 


Sect. 259. 


other; in this caſe the 
youngeſt during the time 
of her nonage, and alſo 
when ſhe cometh to full 
age, s. Of 2 1. y ears, may en- 
ter into the part allotted 
to her ſiſter, and ſhall de- 
feat the partition: but let 
ſuch Parcener take heed 
when ſhe comes to her full 
age, that ſne taketh not to 
her own uſe all the profits 
of the lands or tenements 
which were allotted unto 
her: for then ſhe agrees to 
the partition at ſuch age, 
in which caſe the partiti- 
on ſhall ſtand and remain 
in its force: but peradven- 
ture ſhe may take the pro- 
fits of the moiety, leaving 
the profits of the other 
moiety to her ſiſter, 


T Te Law hath pzovided 

fo the (lafety of a mans 
oz: womans eftate, that “ be= 
foze their age of 21. pears 
they cannot bind themſelves 
by any deed, oz alien any land, 
goods, 02 chattels. 


Age de 21. ans, 
Bekoze this age, a man oꝛ wo⸗ 
man is called an Enkant. 


¶ Fait. ga dum, Anglice, 
a Deed, and ſigniſieth in the 
common law, an Inſtrument 
conſifting on thee things, viz. 
Waiting, Dealing, and Deli⸗ 
very compzehending a bar= 
gain oꝛ contract between pars 
ty and party. man oꝛ woman, 


It is called of the Civilians, 


Literarum obligatio. 


J Feoffement. Ot 
this woꝛd, ſufficient hath been 


CTC cft aſcavoir 

que quant il eſt 
dit, que males ou fe- 
males ſont de pleine 
axe, ceo ſerra enten⸗ 
due de age de 21. ans, 
car ſi devant tiel age, 
aſcun fait ou feoff- 
ment, grant, releaſe, 
confirmation, obliga- 
tion, ou auter ſcrip- 
ture ſoit fait per al⸗ 
cun de eur, fc. ou ſi 
aſcun deins tiel age, 
ſoit Bapylife ou recet- 
vera aſcun hame, cc. 
tout ſerve pur nient, 
c poit eſle avoyde 


Nd it is to be un- 

derſtood, that 
when it is ſaid, that 
males or females be 
of full age, this ſhall 
be intended of the age 
of 2.1, years, for if be- 
fore ſuch age any deed 
or feoffment, grant, 
releaſe, confirmation, 
Obligation, or other 
writing be made by 
any of them, &c. or if 
any within ſuch age 
be Bayliff or Recei- 
ver to any man, &c. all 
ſerve for nothing, and 
may be avoided. Al- 
Auxi 
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auxi home devant le ſo a man before the ſaid beloze in the fir# Chap⸗ 

dit age, ne ferra my ſaid age ſhall not be ** pa — 

jure en un Enqueſt Ys {wor n in an Enqueſt 2 inthe Tomi —— 8 Lincoln 
110 Sc, | beyance of a thing that lies W 

2 1 | in grant, and not in &ivery, 
which cannot paſs without Deed,as Advowſons, Services, Kents, Commons, Reverſſons, 
2 Wy like. Ok this alſo, ſufficient likewiſe hath been ſaid in the firſt Chapter of the fir{t 

OR. a ; . p 

q Releaſe, C onfir mation, Sc. Ot theſe ſhall be ſpoken hereafter in their pꝛoper 
places and Chapters, | 

q Oblig Aton is a word of his swn nature, ot᷑ a large extent, but it is commonty taken 
in the common Law, foz a Bond containing penalty, with condition foꝛ payment of money, 
qzto do, 02 ſuffet ſome act oꝛ thing, ec. and a Bill is moſt commonly taken fo; a ſingle Bond 
without condition. ; 
| q Ou auter ſcripture ſoit fait per aſcun de eux, Sc. here by this (&c.) is 
implied, ſome exceptions out of this generality, (d) as an Infant may bind himſelf to pay foz (d) 18E. 4.2.2 1H. 6.3 f. 
his neceſſary meat,dzink, apparel, neceſſary phyſick, and ſuch other neceſſaries, and likewiſe foz Lib.9.t.37. Pinchons caſe; 
his yoo teaching 02 inſtruction, whereby he may pꝛoſit himſelf akterwa ds: but if he bind 
himſelf in an obligation, oz other Wziting, with a penalty foz the payment of any of theſe, 
that Obligation {hall not bind him. (e Aiſo other things of neceſſity ſhall not bind him, as a (e) 3E.4.4.9H.6.5. 
preſentation to a Benelice; foz otherwiłe the Laws ſhall incur againſt him. Alſo ik an Jnfant, 7 7E-3.9.29Afl.2 f. 2Mar, 
be an Executoz upon payment of any debt due to the Teſtatoz, he may make an acquittance, Dier 104, 109. 
dut in that caſe a releaſe without payment is void; and generally whatſoever an Infant is 
bound to do by Law, the ſame ſhall bind him, albeit he doth it without ſuit of Law. But of 
this F Bayh f ou? this little taſte ſhall ſuifice. - 

ayliff ou receiver al aſcun home, (Sc. wy this (Sc.) many thi 
; 2 . : y things are 

implied, as that by Bayliff is underſtood a ſervant that hath adminiſtration and —— ot — br 4 
lands, goods, and chattels, to make the beſt benefits foz the owner, agz=in@ whom an gion of 64 4E ; 39.46k.3. 
account doth ite foꝛ the profits which he hath raiſed oz made, oz might by his indury oz care Account 40. ol. 2. ib. 4 5. 
have reaſonably raiſed oz made, his reaſonable charges and expences deducted. (f) Bur one 6 R. a. ibid. 2 E. 3. ro. 
under the age of 21. years ſhall not be charged in any ſuch account, becauſe by intendmen of (f) 18K. 3. Infant 9. 7E. z. 
* 3 his full age he hath not skill and ability to raiſe oz make any ſuch impꝛovement — ip 8 

An account againft a Receiver, is when one receiveth money to the uſe of another, to ren⸗ he 
der an account; but upon his account he ſhall not be allowed his expences and charges. g) (8/ #3%-2-31-458-3-v. 
Ind therefoze a man cannot charge a Bayliff ag a Receider, becauſe then the Bayliff ſhouid ***27 
loſe his expences and charges. 

In an account again the Receiver, the Plaintiff muſt declare by whoſe hands the Defen= ch) 3oE. f. Account 127. 
dant received the money, which he ſhall not do in the caſe of a Baplitf. (h) But in ſome cafe 47 * 3 s. 
in an action of account againſt one as Receptor denariorum, he ſhall habe allowance of his . 533500007, 
„ — 14 - 2 the p2ofit he received, oꝛ might reaſonabiy re= 1. 8 

; ovi aw i r meine 
Trave and Traffick, pi e in favour of Merchants, and foz advancement of Lib. iatrat. 17. 5,19. 

As if two joynt Merchants occupy their tock,goods, and merchandizes in common to their 
common pꝛolit, one of them naming himſelf a Merchant, ſhall have an account againft the o⸗ 
ther naming him a Merchant, und ſhall charge him as Receptor denariorum iptius B. ex qua- 
cunque cauſa & contractu ad communem uriljtatem ipſorum A. & B. provenien' ſicut per legem mer- 

— rationabiliter monſtrare poteri:. | | 

(i) Jl there be two joyntenants 02 tenants in Common of Lands, and the one make the 47g. 4 
other hig Bapliff of his moiety, he ſhall have an action of account againft him as Baplif : 2 - * 
and fo are the books to be intended, that ſpeak of an action of account in that caſe. No 
1 Do as there be but thꝛee kinds of wꝛits of Account, viz. againſt one as Gardian whereof 
— hath ſpoken befoze in the chapter of Socage. Che ſecond againſt one as Bavliif: 

— th 7 — Receiver, as here it appeareth. (k) Foz a man ſhall not be charged in an (k) r3E.3.Account 76. 

* urveyoz, Controujer, Ippꝛentice, Reve, 0z Heyward. And to maintain an actt= 475-3.10id.;;.35.3.46, 
on of account, there muſt be either a pꝛivity in deed by the conſent of the party, foz (1) a= 35-4-6-b.E-N.B. 10 d. 
ey —4.— 0; 2 wꝛong — — account doth lie, oꝛ a pzivity in Law ex proviſione 7 — prEY 39. 

85 e a as a ain a a . 8 N. B. PI. Om. 542, 
hae Chapter of — 9 rdian, ac. whereof ſufficient hath been ſpoken in 26 4.12 a6 


Ne 


Lib. Hl. Cap.1- 


¶ Ne ſerra jure en un Enqueſt, Sc. wy this (&e.) is implied a maxin in Law, 


(m) Bract. l. 5. f. 340. b. 
(n) 13. 3. Ley 5 o. , 
(o) 26E.3.63.2 Martz 
Dier 104, 105. 


5.91. 
Bra&.l.2.f.124.Brit, 
fol.73-74-& fol.19. 
Fleta lib.x.cap.27. 

(q) 11H. 6. 40. 1 H. 7. 25. 
15E. 2. 2. 

(r) 46.3. 10. 9E. 4. 24. 
I 5E.4-2,2 TH, 3. 22. 


(m) quod m 
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t jurare non poteſt. Foz example, (n) In Jnfant cannot make his Law of Non 


ſummons : o) And therekoze the default ſhall not grieve him, foz ſing the mean to excuſe 
(p) vide devant cap. de the default is taken away by Law, the default it ſelf ſhall not pꝛejudice him. But yet this 
H & cap. de Feal- rule hath an exception, That (p) an Infant when he is of the age of 12. years ſhall take 
ey,Sef.8 the Oath of Allegiance tothe Ring: and this was, as Bratton ſaith, Secundum leges Sandi 
Edwardi. But indeed ſuch was the Law in the time of King Archur, (q) An Jnfant cannot 
upon his Oath make his Law in an action of debt. (r) Ind the husband and wife of ful 
age fo: the debt of the wife, defoze the coverture ſhall make their:Latw, 


FT Aterre en 
1. fee ſimple 
eſt allot a la file 


pui ſue. It is firlt to 
be obſerved upon this 
whole caſe, that the fee 
ſimple land is allotted 
to the youngeft daugh= 
ter, and the land entai⸗ 
led to the eldeſt. This 
partition prima facie is 
good, & herein the par= 
tition differeth from the 
exchange, where in the 
exchange the eſtates 
muſt be equal. ö 

But vet this parti⸗ 
tion by matter ſubſe⸗ 
quent map become 
voidable, (as Littleton 
here puts the caſe) the 
eldeſt Coparcener hath 
dy the partition and the 
matter ſubſequent bar= 
red her ſelf of the right 
in the fes (imple lands, 
inſomuch as when the 
voungeſt ler alieneth 
the fee ſimple lands, 
and dieth, and her i= 
ſue entreth into half 
he lands entailed ; yet 
hall not the eldeſt en= 
ter into half of the 
Lands in fee ſimple 
upon the Jliene; fo; 
by alienation, the pꝛi⸗ 
vity of the ſtate is des 
ftroped- 


} | 
¶ Le puiſne file 
alien lu terre en 
fee ſample, Gc. 
The ſame Law it is 
ol the poungeſt daugh⸗ 
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C |Tem ſt terres ou 

Tenements ſoyent 
dones a un home en le 
taile, quel ad tant des 
terres en kee ſimple, & 
ad iſſue deux files, d 
vevie, & (es deux files 
font partitton enter eur, 
iſſint que la terre en fe 
{imple eſt allot a le file 
puiſne en allowance des 
terres x Tenements 
tailes allottes a le file 
eigne, ſi apꝛes tiel par⸗ 
tition fait, la puilne 
file alienaſt ſa terre en 
fee ſimple a un auter en 
fee, d ad iſſue fits ou file 
ſt devie, liſſue poit bien 
entrer en les Tene⸗ 
ments tailes c cur tener 
q occupier en purparty 
oveſque fon Aunt, Et 
ceo eſt pur deux cauſes : 
un eſt, pur ceo que liſſue 
ne poit aver aſcun re- 
medie de la terre alien p 
ſa mere, pur ceo que la 
terre fuit a luy en fee 
ſimple, a pur tant que il 
eſt un de les heires en 
tafle , q nad my aſcun 
recompence de ceo que 
a luy affiert de les Te- 
nements tailes, il eſt 


Lſo if lands or tene. 

ments be given to a 
man in tail, who hath 
as much land in fee fim- 
ple, and hath iſſue two 
Daughters, and die, and 
his two daughters make 


partition between them, 


ſo as the Land in ſee. 
ſimple is allotted to the 
younger daughter, in 


allowance for the Lands 


and Tenements in Tail 
allotted to the elder 
daughter, if after ſuch 
partition made,the yon- 
ger daughter alieneth 
her land in fee ſimple to 
another in fee, & hath iſ- 
ſue a ſon or daughter & 
dies, the iſſue may enter 
into the lands in tail, and 
hold and occupy them in 
purparty with her aunt, 
And this is for 2 cauſes : 
one is, for that the iſſue 
can have no. remedy for 
the land fold by the mo- 
ther,becauſthe land was 
to her in fee ſimple, & in 
as much as ſhe is one of 
the heirs in tail, hath no 
recompence of that vc 
belongeth to her of the 
lands in tail, it is reaſon 

reaſon 


UM 


Of Parceners, 


that the hath her por- 
tion of the lands tai- 
led, and namely when 
ſuch partition doth 
not make any diſcon- 
tinuance. 

q But the contrary 
is holden M. 10. H. 6. 
s. that the heir may 
not enter upon the par- 


Lib. III. 


teaſon que el eit ſa 
purparty ö les tents 
tailes, & noſmement 
guant tiel partition 
ne fait aſcun Ddiſcon- 
tinuance. 

Mes les contra⸗ 
ry eſt tenus M. 10 H. 
6 8. que le heire ne 
poit enter fur k Par⸗ 


| Sec 261. 


ter had a gift in tail, fo: the 
Re verſton expectant upon an 
eſtate taile is of no account in 
Law, foz that it may be cut 
off by the Tenant in taile. 
Dtherwile it is of an eſtate 
fo: life oz pears. Ffin this 
caſe the poungeſt Daughter 
alien part of the Land in Fes 
ſimple,and dieth , ſo as full 
recompence fo: the Land en= 
tailed deſcends not toher iſſue, 
the ſhall waive the taking of 
any pzofits thereof, and enter 


173 


tener que ad la terre 
taile, mes eſt mis a 
Formedon, * 


cener who hath thein- 
tailed land, but 1s put 
to a Formedon. * 


into the Landentailed, fo: the 
iſſue in tail ſhall never bebar⸗ 
red without a futi recompence 
though there be a warranty 
in Deed oz in Law deſcended, 


It᷑ on the other ſide the eldeſt Coparcener alien the land entailed and dieth » heriſſue ſhall 
have a Formedon alone foz the whole land entailed; foz ſo long as the partition continueth in 
fo:ce ſhe is only inheritable to the whole land in tail. 


q Et nad my aſcun recompence. This is intended „as it appeareth , of a full 


Becompence. 


* 


¶ Tel partition ne fait aſcun diſcontinuance. and the reaſon thereof is,foz See more of this in the 


that it paſſeth not by Livery of ſeiſin, but the partition is in truth leſſe then a grant, foꝛʒ that 
it maketh no degree, but each Coparcener is in by deſcent from the common Incefto2, 


q|- Mes le contrar 4 eſt tenus, c -This is no part of Littleton, and ig contrary 
to Law, as appeareth by Littleton himlelf, and beſides,the caſe intended is not truly vouched, 


fo it is not in 0 H. s. but in 20 Hl. 6, aud 


the wap. Vide F. tit. part. 1. 


9 U N auter cauſe 

t eſt. pur ceo gil 
ſcrra rett la folly del 
eign ſoer que il voit 
ſuffer ou agree a tiel 
partition, ou le puiſne 
poit aver ſi el voile, la 
moietie de la terre en 
lie ſimple, & ſon moie⸗ 
ty des tenements en le 
taile, pur (a purparty , 
t iſſint eſtre ſure ſans 
damage. 


Sect.261. 


Nother reaſon is, 
for that it ſhall be 
accounted the folly of 
the eldeſt (iſterthatſhe 
would ſuffer or agree 


to ſuch a partition, 


where ſhe might if ſhe 
would have had the 
moiety of the Land in 
Fee ſimple, & a moie- 
ty of lands entailed for 
her part, and ſo to be 
ſure without loſſe. 


4 LF auler cuu- 
| ſe, Sc. This 


is another reaſon to pꝛove 
dy the partition the eldeſt 
daughter hath concluded her 
elt, as ig afozeſaid. - 

Son moietie des 


terres en le tail. $0; it 
a wit of Partition had 
been bought, the eideſt 
ſhould not have been com⸗ 
pelled to take the whole e⸗ 
fate in tail, foz the pꝛeju⸗ 
dice that might after enſue , 
but might habe chailenged 
the one moiety of the Lands 
in tail, and another moiety 


cf the Lands in Fee ſimple, and this ſhe might do ex proviſione legis. But when ſhe will not 
ſubmit her to the policy and pzoviſſon of the Law, but betake her ſelf to her own policy and 
$:oviſſon , there the Law will not aid her, as here by Littleton it manifeſtly appeareth. Ind 
lo it is in the other caſe. (*) Bs it᷑ a man be ſeiſed of thizxe Mannoꝛs of equal value in fee, and 
taketh wife, and chargeth one of the Mannoꝛs with a Rent charge, and dieth, ſhe may by the 
pꝛoviſlon of the Law take a third part of all the Mannoꝛs and hold them diſcharged, but if 


ſhe will accept the entire Mannoz charged, it is holden _— ſhe ſhall hold it charged. 
x 


par⸗ 


Cha pter of diſe ontinu- 


ance. Sectione. 


yet there it is but the opinion of Newton obiter, by 20 H, 6. 14. 


(*) 26 E, 3. Dower 133. 
7 E. a tit. Power 164. 
18 H. 6. 27. 


Lib III. 


Dier | Mar. 98. 


(®)r5 E. 4. 3.2. per Lit- 
tleton Ii. 4. fol 121,122. 


Bards caſe. 


(n)13 E.4. 3.42. Aſſ. 22. 


it of a Manno that is en⸗ 


Cap. 1. 


Of Parceners. 
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A partition ot lands entailed between Parceners, if it be equal at the time of the partition 
hall vind the iſſue in tail toꝛ ever, albeit the one do alien her port. 
But here it may be deman ded, that ſecing Littleton ſaith, that it ſhall be taken to be folly of 


che eldett 


. what if ſo be the eldeſt did not know of the eſtate tail either in reſpec 


Partener, c a : 
ot the antiquity thereof, oz foz want of having of the evidence,0z foz any other cauſe , what 


folly can be imputed to her 


The anſwer is. Chat it is pꝛeſumed in Law, that every one is conuſant of her right and 
title to her own land, and on the other ſide it ſhould be arrected great folly in her co be ig⸗ 
noꝛant of her own title» And therefoze the reaſon of Liccleron doth firmly hold. 


q B Sone it appeareth that 
when thr pubity of the 
eſlate is deſtroyed by the feoff= 
ment of one Coparcener, that 
upon eviction of a moiety by 
foꝛce of an entail againſt the 
other, he ſhall not enter upon 
the ienee. But in this caſe 
that Littleton here putteth , 
when the pubvity of the Kate 
remaineth, and the part of the 
one is mo — ſhall en= 
ter and hold in Coparcenary 
with her other Copartener, & 
ſo it is in the caſe of an ex⸗ 
change. By reaſon of the (c. 
in the end of this Section, 
there map two queſtions be 
juſtly demanded 3; What if the 
whole eſtate in part of thepur⸗ 
party of oneParcener be ebi⸗ 
ttedby a title paramount? whe= 
ther is the whole partition 
avoided fo: that l. ittl. here put⸗ 
teth the caſe, that the whole 
purpartpof the one is defeated 
The ſecond queſtion is, 
whether ik but part of the 
Cate of one Coparcener be 
evicted , as an eſtate in tail, 
oz fo: life, leaving a Reverſi⸗ 
on in the coparcener, whether 
that Hall avoid the partition 
in the whole? 

Co the firſt it is anſwe⸗ 
red, that af the whole ſtate 
in part of the purparty be 
rvicted , chat ſhall avoid the 
partition in the whole, be 


tire, 8: of acres of 


er the 1ike, that be ſeverail; 


(nXoz the partition in that 
caſe impleeth , fo: this pur= 
poſe both a warranty and 
a condition in Law, and ei⸗ 
the: of them is entire, and 
gibeth an entry in this caſe 
into the whole, And ſo hath 


Sect. 262. 


C Ury ſi le home 

ſoit leiſie en 
fee dun carve de ter⸗ 
re per juſt titie, a diC- 
ſeiliſt un enfant deins 
age dun auter carve, 
tad iffne deux files, 
ct mozuſt ſeiſie dam⸗ 
bideur carves, lenk. 
dong eſteant deins 
age , 4 les files en- 
tront d font partiti⸗ 
on, iſſint que lun carve 
eſt allotte al pur⸗ 
party lun, come per 
caſe al puiſne en al⸗ 
lowance dauter carve 
que eſt allotte a le 
purparty de lauter, 
ſi puis lenk enter en 
le carve dont il fuit 
diſſeiſiſt ſur ł poſſefi- 
on la Parcener que 
ud meſme le carve - 
donq; m̃ le Parcener 
poit enter en lauter 
carve que ſa ſoer ad, 
F tener en Parcena- 
ry oveſq; lup : Mes 
ſt le puiſne aliena m 
la carve a un auter 
en fee {imple devant 
lentrie lenk, d puis 
lenk. enter ſur le pol⸗ 
ſcſſton laliente, don⸗ 


Lſo if a man be 

ſeiſed in fee of a 
carve of land by juſt 
title, and he diſſeiſe 
an Infant within age 
of another Carve, and 
hath iſſue two daugh- 
ters, and dieth ſeiſed 
of both Carves, the 
Infant being then 
within age, & the 
daughters enter & 
make partition, ſo as 
the one Carve is allot. 
ted ſor the part of the 
one (as per caſe to the 
youngeſt in allowance 
of the other Carve 
whichis allotted to the 
purparty of the other) 
if afterward the Infant 
enter into the Carve 
whereof he was diſ- 
ſeiſed upon the poſ- 
ſeſſion of the Parcener 
which hath the ſame 
Carve, then the ſame 
Parcener may enter 
into the other Carve 
which her ſiſter hath, 
and hold in Parcenary 
withher.But if theyon- 
geſt alien the ſame 
Carve to another in 
fee before the entry of 
que 


Lib. II. 


que el ne poit en⸗ 
ter en lauter carve , 
pur ceo que per 
fon alienation el ad 
luy tout ouſterment 
dilmiſſe Daver al⸗ 
cun part de les te⸗ 
nements come par- 
cener. Mes ſi le 
puilne devant len⸗ 
trie lenkant fait de 
ted un leaſe pur 
terme dans, ou pur 
terme de vie ou en 
tre taple, ſavant 
la reverſion a luy, 
e puts lenkant enter, 


la peradventure au 


terment eſt, pur ceo 
que el ne foy Til 
mille 


Of Rents. 


the Infant, & after the 
Infant enter upon the 
poſſeſſion of the Al. e- 
nee, then ſh2 cannot 
enter into the other 
carve, becauſe by her 
alienation ſhe hath al- 
together diſmiſſed her 
ſelf to have any part 


of the tenements as 


Parcener. But if the 
youngeſt before the 
entry of the Infant 
make aLeaſe of this for 
terme of years, or for 
terme of life, or in Fee 
Tail, ſaving the rever- 
ſion to her & after the 
Infant enter, there per- 
adventure otherwiſe 


de tout ceo it is, becauſe ſhe hath 


que fuit en luy, mes not diſmiſſed her ſelf 
ad reſerve a lup le of all which was in her, 


Reverſion q le fx, 
cc. 


but hath reſerved to 
her the reverſion, and 
the fee, &c. 


Sec. 262. 


it been lately reſolved (o) both (o)Buſtards caſe; 
in the caſe of exchange and of Lib. 4. lol. 121. 


the partition. 

To the ſecond, if any eſtate 
of freehold be evicted from the 
Coparcener in all oz partof 


her purparty,it ſhall be avoy= 


ved in the whole. As if A. be 


ſeiſed in kes of one acre of land 


in poſſeſſion, and of the te= 
berſfon of another expectant 
upon an eſtate foz life, and he 
diſſeiſe the Reſſe fo: life, who 
makes continual claim: A. 
dyeth ſeiſed of both acres, and 
hath Iſſue two Daughters , 
partition is made, ſo as the 
one Acre is aliotted to the one 
E the otherAcre to the other , 
the Leſſee enter, the partition 


is avoided t the whole, and Y guſt R 
ſo likewiſe hath ( it been — ards caſe,ubi 
(p)Vid.5E.3.tit.vouch241 


lately reſolved, 

(q) Pet there is a diverſity 
between the warranty, ard 
the condition which the Law 
createth upon the partition , 
where one Coparcener taketh 
benefit of the condition in law 
the defeateth the partition in 
the whole. 8 
But when ſhe voucheth by 
koꝛce of the warranty in Law 
koꝛ part, the partition ſhall not 
be defeated in the whole, but 
che {hall recover recompence 
foz that part. And therein alſo 


there is another diverſity between a recovery in value by foꝛce of the warranty upon the ex⸗ 
change. and upon the partition: foz upon the exchange he ſhall recover a full recompence foz 
all that he loſeth: But upon the partition ſhe ſhall recover but the moiety,oz Half of that which 


is loſt, ts the end that the loſſe map be equal. 
Many other diverſtcies there be between exc 


4 , 


hanges and partitions, foz there are moꝛe and 


greater pꝛivities in caſe of partitions in perſong, blood, and eſtates, then there is in exchanges, 
all which were to tedious to rehearſe in this place, ſeeing ſo much as hath been ſaid herein is 
ſufficient foʒ the explanation of the the caſes of partition which Littleton hath put. 
Donque s el ne poet enter en luuter curve. Sc. Bp this is allo appzoved 
that which hath been ofcen ſaid befoze; that when the whole pſivity between Coparceners is 
deſtroyed , there ceaſeth any recompence to be expected either upon the condition in Law, oz 


warranty in Law by fozce of the partition. 
¶ Per ſon alienation el ad luy tout cuſt 
pot de les tenements come parcener Hereupon it followeth that if one Parcener (01 8.324.11.8 4.22, 
aketh a feoffment in fee, and after her feoffee is implt aded and voucheth the froffoz, (r) he may 3.14. K. 3. aid.24 


erment aiſmiſſe daver aſcun 


Have aid of yer Coparcener to deraign a warranty Paramount, but never op recover pro rata 
againſt her by fozce of warranty in Law upon the partition; foz-here Littleton ſaith,' that b⸗ 
her alienation ſhe ſhall be diſmiſſed her ſelf to have any part of the Land as Parcerer. And 
without queſtion as Parcener ſhe muſt recover pro rata, upon the warranty in Law againt 


the other Parcener. 


18 E, 2. tĩt. aid 171. 


And pet in ſome caſe the keoft of one Coparcener ſhall have aid of the other Parceners N 
to deraign the warranty paramount; and therefoze (a)if there be two Coparceners and (F em. 
they make partition, and the one of them infeoffs her ſon and heir apparent, and dieth, the ?; «ph a 


UMI 


lonne is impleaded , albeit he be in by feoffment of his 
X 


X 2 


mother, pet ſhall he pꝛay in aid of 
the 


Lib. III. Cap. 1. 


w )32 E.x. r. tit. Ad. 28 · the other Coparcener to have the warranty Paramount; and the reaſon (b) of the granting 


E. z. ibid. i 63. 


(02 H. 6.16. 


Of Parceners. Sect. 263, &c. 


of this aid is, foz that the warranty between the mother and the ſon is by Law annulled, and 
therefoze the Law giveth the ſon, albeit he be in by feoffment to pꝛay in aid of the other par⸗ 
tener to deraign the Warranty Paramount, wherein is to be obſerved the great equity of the 
Common Law in this caſe. 


Ipſz etenim leges cupiunt ut jure regantur. 


* But ik a man be ſeiſed of lands in fer and hath iſſue two daughters, andmake a gife 
in tail to one of them, and dye ſeiſed of the reverſion in fee which deſcends to both lifters, aud 
the Donee oz her iſſue is impleaded, ſhe ſhall not pzay the ayd of the other Coparcener either 
to recover pro rata, oz to ders igne the Warranty Paramount , foz that the other ſider is a 
ranger to the ſtate Tail, whereof the eldeſt wag ſole Tenant , and never partition wag 
oꝛ could be made. f . 

¶ Mes ſi le pui ſue devant lentry lenfait fait de ceo un leaſe Sc. ou en 


fee taile [avant le reverſion a luy, Kc. This ( upon that which hath been ſaid ) 


needeth no explanation, Only this is to be obſerved, that aldeit it be in the power 

in tail to cut off the reverſlon, vet if the infantenter befoze it be cut off, the Lawhath ſuch con= 
deration of this reberſton, that ſhe that loſeth it ſhall enter into her ſiſters parc, and hold 
with her in Coparcenary, fo: that the pzivity between them wag not wholly deſtroxed, 


Sec. 263. 


Lſo if there be three or ſour 


parceners, ec. font partitis Coparceners,&c. which make 
enter eur, file part dun parcener partition between them, if thepart 
ſoit defeat ꝑ tiel loyal entrie, el of the one Parcener be defeated by 
poit ent & occupier lauter terres ſuch fawfull entry, ſhe may enter 
oueſq touts les auters parteners, & occupy the other lands with all 
# eur compel? de faire novel par- the other Parceners, and compel 
tition de lauters terres, enter them to make new partition be- 
eur, fc. tweenthem of the other lands, &c. 
J Iier eux Sc. Chis (.) implyeth, that fo it is between the ſurviving parceners 

and the heirs of the other, oꝛ between the heirs of Parcenerg,all being dead, 


q [Tem ſi ſofent trois ou quater 


1 of the 
(9):4Þ.3.29.31E.3 Briefe nary , (b) foz the other 


359.5 E. 13.19. H. 6. 2 6. 
3 H. 6. 2 6.3 H. 6. Aſl. 1.37 nant dy the 


H. 6. 5. 21 E. 3. 14. 


Sect. 264. 

JT E Baron ſoy J Tem ſt ſont deux Lſo if there bo 
tient eins come parceners, d lun two parceners, & 
tenant per le curteſie. pꝛent baron, d le baron the one taketh hus- 
is is no ſeverance ſq fe ont iſſue enter band, & the Husband 
od og are eux, a la ſeme devy, a le & Wife have Iſſue be · 
2. a le moiety cap 0 wite deth, 8 che huſ 

3 © le motety com tent pÞ wifedieth, & the hu 
-_ ky Ru we le curteſie, en t᷑ cas le band keeps himlelfe 
the fate of Coparcena= parcener q ſurveſquiſf, in asTenant by thecur- 
ry, as the other Part ot le tenant ple curte- tefie, In this caſe the 
ſie bien poift faire par- parcener which ſur- 


q Vers le tenant 


tition 
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Lib. III. 


tition enter eux, ac. Et 
ſi le tenant ꝑ le curteſie 
ne voit agrter al parti⸗ 
tion deſtre fait, donq; 


le parcener que ſurvel⸗ 


quiſt poit aver zvers k 
Tenaut per le curteſi-, 
bꝛiete De partione faci- 
enda, &c. {uy cõpeller 
de faire partition. Mes 
ſi le tenant ꝑ le cucte- 
fie voile aver partition 
euter cur deſtt fait a V 
parcener q ſurveſtquiſt 
ne voit c aver. donque 
le tenant Þ le curteſie 
navera aſcũ remedy p 
aver partition, ac. Car 
il ne poit aver byiefe 
de Partitione facienda; 
pur ceo que il neſt par⸗ 
cener, car tiel bꝛiele 
giſt p parceners tant⸗ 
ſolement. Et iſſint 
poyes veyer que ble 
de Partitione facienda, 
giſt envers tenant per 
le curteſie, & vncoze 
il meſme ne poit aver 
tiel bꝛiefe. 


Of loyntenants, Sef.264- 
viveth, & the tenantby per le Curteſie briefe 


the curteſie may well 
make partitiõ between 
them, &c. And if the 
tenant by the curteſie 
will not agree to make 
partition, then the par- 
cener which ſurviveth 
may have againſt the 
tenant bythe curteſie a 
Writ De partitione fa- 
cienda, &c. & compel 
him to make partition. 
But if the tenant bythe 
curteſie would have 
partition to be made 
between them & the 
parcener which ſurvi- 
veth will not have this, 
then the tenant by the 
curteſie cannot have 
partition, &c. For he 
cannot have a Writ of 
Partitione facienda, 
becauſe he is no parce- 
ner. For ſuch a Writ ly- 
eth for parceners only, 
And ſo you may ſee 
that a Writ of Partiti- 
one facienda, lyeth a- 


gainſt tenant by the curteſie, and yet he him- 
ſelf cannot have the like Writ. 


But a Nuper and a Rationabilj parte doe lt only between tipo Coparteners on both des.. 
dath purchaſe the pace of the youngeſt, the eldeſt ha⸗ 


a wzitofPortition at the Com⸗ F N B. sr. 
Regiſtr. 


It thꝛee Coparcgners be and the ev. 
by deſtent, and the other by purchaſeſhall ha 
mon Law againſt the other middle {fer 3 Et ſie de fimiljbbs, Ind ſo it is in a farre ſtron⸗ 


ving one party 


de pariitione facten- 
da , Wc, here by 
the Kc. is impiyed that 
albeit thut the Cenant 
by the Curteſte de on 7 
in hlod yet the 
ces Be | 


the tenant by the 
teſie, becauſe he continu= 
eth the eſtate of Coparce= 
nary. 

It two 
be, and one doth alien in 


fee, they are Tenants in 
common, and ſeveral its 
of Præcipe muſt ght 
d ainſt them, and pet the 

arcener ſhall have a 
wzit of partition agatuſt 
the Aienee at the Common 
Law, Which is a larre 
ſtronger caſe then the 
caſe put 'of ” Tenant by 
the Eurteſſe. © 


| Tiel briefe gift 
pur Farceuers tunit. 


ſolement. here by it ap= 
peareth that neither the Ce= 


. urteſle, noz 
much feſſe ) the Alienee 
of a Coparcener ſhall hape 
a Mit of Particione facienda, 
at the 7 mon Law , fo, 
Littleton ſaith here, that ſuc h 
a wzit lyeth only fo: Parce= 
ners, * 
by a Parcener againſt ſtran⸗ 
gerg ag it appeareth befoze. 


nant by 


ger caſe, if there be tee C oparceners and the eldeſt taketh husband, and the hugband purchaſs 


the part of the voungeſt, the husband foz his part᷑ is a ſtranger and no 


Parcener, and yer he 


and his wife ſhall habe a wzit of Partition againtt the middle ſiſter at the Common X aw, be⸗ 
cauſe he is ſeiſed of ons parc in right of hig wife who is a Parcener. 


T Pur aver Partition c. here by this ce. his included all others that be Eran- 


2 
Coparceners 


175. 


partitione, (c)3. E. 3.47.9. E. 3. if. 


fac. clearly Iyeth againſt. 16. E. 3. Ald. 12 9. 16. F. 3. 
N r= ibid. 144. 


8, E.2 5. 


t it may be bought ( E. 4745. 


Mari. 92. 


gers in blood, whether they come to their eſtates be Purchaſe oz by ac in Law- Sin 
Littleton wzote , by the Statutes (d) one Joyntenant oz Tenant in common may have 
wit of Partition againſt the other, and therefoze at this day the A lienee of no Paxcener 
may have a wzit of Partition againft the other Parcenxr , becauſe they axe Tenants in com⸗ 
e abe been attempred in fozmer Parliaments (*) but gzevadey not untill (- Non Par 1. R. 2. fu. 32. 
latte tutes. = | a | 
(e) The Tenant by the Curtefſe ſhall have a wzit of Partition vpon the 1 of /e. grocke tit Partitiong:, 
32. H 9. 


che Ha t 32. H.8 
cap. 32. Vid Seck. 290. 
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Lib. III. Cap 1. 


Of Parceners. 


Sect. 265. 


32. H. 8. ca. 32. fo} albeit he is neither Joyntenant noz Tenant in Common, fe that a Præci- 


lieth againſt the Parcener and tenant by the Courteſte as hath been ſayd, pet he is in 
8 22 as another Tenant foz life. 


f) Mich.7, & 8. Eliz. 


(f) It there be thire Coparceners and a ſtranger purchaſe the part of one of them, he 


Bendloes inter Wotton and one other of theToparceners ſhall not joyne in a writ of partition, neither by the Common 


& Cooke. 


Law, non by foꝛce of the ſtatute, fo: the wozds of the Pzeamble of the ſtatute be (And none 


Dier 3. Muriz 128.4. & of them by the Law doth or may know their ſeveral parts, bsc. and cannot by the laws of this Realme 


7 Eliz. 242. 


make partition thereof, without other ef their mutuall aſlents.&c. 


Now in this caſe the one of the Plaintifes, viz. the Parcener may have a wit of Parti⸗ 


tion at the Common Law , and the other Parcener being a purchaſer may have it be the 


ſtatute and therefoze they ſhall not joyne in one wꝛit, 


Chap 2. 


7 Es il covi- 
ent en le De- 
claration de 


faire mention de le cu- 


eb. ar B. 4.6. [toe amel ſaid Littleton 
> pie Com. 25. b. in Buck. (2) That he in his Declara- 
le 8 Caſe. vi. Sect. 8. ver» tion muſt make a mention of 
the Cuſtome, as to Tay, That 
the land is of the Tuffome of 
Gavelkind, but he {hall not 
pꝛeſcribe in it. Ind ſo is itof 
Burgh Engliſh, and theſe two 
varie in that point krom other 
— — —_—_ 
y are generally a R 
taketh knowledg of theſe two. 
Inch) Domeſday it is thus 
ſayd,Duo fratres tenuerunt in 
paragio, quiſque habuir aul am 
ſuam, & potuerint ire quo vo- 
luerint. 


¶ Auxy tiel cuſtome 
eſt en auters lieux de 


Angleterre. t this ſuffi 

cient hath been ſaid befoze. 
x North Gates. 
e el 

(i) Lamb. verbo Welſh- (1) of the Daxon 

i which fgnifieth Peregrinus, o 
men. Silyeſter Oiraldus exterus.foz the Saxons ſoc 41 2 
ed them becauſe in troth they 
were ſtrangers to them, being 
the remain of the old and an⸗ 
tient Wzittons , a wile and 
warlike Nation inhabiting 
in the weſt part of England, 
Theſe men have kept their 


See before all the Anci- 
ent Authors of the Law 
concerning Gavelkind, 
ubi ſupra. 

Lambert verbo Terra 


ſus finem. 


(h) Borocheſhire, 
Hartford, 


pozper Language fo: above theſe 
men, Saiſons, (that is) Maxons. 


Parceners by Cuſtome. 


C Arceners p 
le cuſfome 
ſont lou 

hoe ſeiſte en fee ſim⸗ 

ple, ou en fte tatle de 
tert ou tenements q̃ 
ſont de tenure appel 

Gavelkind deins le 

Countie de Rent, c ad 

iſſue divers fites @ de⸗ 

vie: tielx tet᷑ ou tene⸗ 

ments diſcenderont a 

touts les fits per le 

cuſtome , & ovelment 
enheriteront & fieront 
ꝑtition enter eur per 
le cuſtome, ſicome fe- 
males fieront, & bte 
de Partitione facien- 
da giſt en ceo cas, ſi⸗ 
come enter females, 
mes il covtent en la 
declaration de faire 
mention d le cuſtom. 

Auxy tiel cuſtome eſt 

en auters lieux Den⸗ 

gleterk. Et auxi tiel 
cuſtome eſt en Nozth 


And the 


Sect. 265. 


Arceners by 
the Cuſtome 
are, where a 


man ſeiſed in fee ſim. 
ple, or in Fee taile of 
Lands or Tenements 
which are of the Te- 
nure called Gavelkind 
within the Countie of 
Kent, and hath iſſue di- 
vers ſonnes and die, 
ſuch Lands or Tene- 
ments ſnall deſcend to 
all the ſons by the Cu- 
ſtome, and ſhall equal - 
ly inherit and make 
partition by the cuſ- 
tome, as females ſhall 
doe,and a writ of Par- 
tition lieth in this caſe 
as between females, 


but it behoveth in the 


Declaration to make 
mention of the Cuſto- 
me. Alſo ſuch Cuſtome 
is in other places of 
England, and alſo ſuch 
cuſtome is in North- 
Wales, &c. 


thouſand years paſt, and they to this day call us Engliſh- 
e cuſtome as our Puthoz here ſaith was in 


Nozth wales, was alſo in Ireland, foz there the Lands alſo (which is one mark of the an⸗ 
zent Bittons) were of the nature of Gave lkind; but were by their Brehon Kaw the Ba⸗ 


ſtards 


UMI 


Lib. III. Of Parcenrs by Cuſtome. Sec. 266,267, 


ad 


ſtards inherited with their legitimate ſong , as to the Battards that cuſtome wag aboliſhed, Vide Seck rz. 
And agreeing with Lictleton in this point, ſee an old Statute ; * Aliter ufiratum eſt in Wallia, Stat. Walli, an. 12 F 7; 
quam in Anglia, quoad ſucceſſionem hæreditatis, eo quod hæreditas partibilis eſt inter heredes 
maſculos, à tempore cujus non extitit memoria partibilis extitit, Dominus Rex non vult quod con- 


ſuetudo illa abrogetur, ſed quod hæreditates remaneant 


conſuevit, & fiat partitio illius ſicut fieri conſuevit. | 

¶ #Parceners per le (uſtome, 9c. nell ſaiv Littleton by the Cuffome, foz ſons 
are Parceners in relpect of the cuſtome of the Fee oz Inheritance, and not in reſpec of their : : 
perlons > as Daughters and Siſters , ec. be (h) Er faut participes quaſi parrem capientes, Bec, (h) Bract. ii. 5. fo. 42 3; 
ratione ipſius rei que partibilis, &c. & non ratione perſonarum, quæ non ſunt quaſi unus hæres, dc 


unum corpus, ſed diverſi hæredes, ubi tenementum partibile eſt inter plures cohæredes petentes qui 


deſcendunt de codem ſtipite & ſemper ſolent divid ad antiquo. 


T|Tem il v ad aut 

partic quel eſt dau⸗ 
ter nature et dauter 
foꝛme que aſcuns des 
partitions avantdits 
ſont. Sicome home 
ſeiſie de certeine Ter⸗ 
res en fee ſimple, ad il⸗ 
ſue deux files & leigne 
eſt marp, le piere do⸗ 
ne parcel de ſes terres 
a le baron ove a file en 
fcankmariag,@ moꝛuſt 
ſeiſie ö remnant, le 


quel remnant eſt de 


pluis greinder value 
per an,q ſont les Ter- 
res dones en Frank- 
mariage. 


T TN cel caſe le 

baron ne le fee 
avera riens pur lour 
purpartie de le dit 
remnant, ſinon que 
Ils voile mitter lour 
Tres dones en frank- 
mariage en Hotch- 


pot oveſque le rem- 


Sec. 266. 


Lſo there is ano- 
ther partition 
which is of anotherna- 
ture, & of other form 
then any of the parti- 
tions aforeſaid be. As if 
a man ſeiſed of certain 
Lands inFee ſimple, 
hath iſſue two Daugh- 
ters, & the eldeſt ismar- 
ried, & the father giv- 
eth part of his Lands to 
the Husband with his 
Daughter in Frank- 
mariage, & dieth ſeiſed 
of the remnant, the 
which remnant is of a 
greater yearly value 
then the lands given 
in Frankmarriage. 


Sed. 267. 


N this caſe neither 

the husband norwife 
ſnall have any thing, 
for their purparty of 
the ſaid Remnant, un- 
leſſe they will put their 
lands given in Frank- 
marriage, in Hotchpot, 
won the remnant ofthe 


partibiles inter plures cohæreder ſicut fieri 


q Ona parcel de 
ſes terres ale 
Baron ove ſa file en 
frankmarriage. 
Here it appearech ; That 
a gift in frank marriage may 
be made after marriage, as 
hath been ſaid in the Chap= 
ter of Fee tapl. 


¶ Le quel remnant 


et de pluis greinder 


valus per au, & c. aumit 
that the lands given in 
Frankmarriage are of great= 


er value then the lands de(= 


cended in Fee ſimple, Shall 
the other Diſter have any 
remedy again the Doners 2? 
it is plain ſhe ſhall nat, be= 
cauſe it is lawfull fo: a man 
to diſpoſe of his own lands 
at his will and pleaſure. 


J I; Neel caſe le Ba- 
E ron ne le Feme a. 
vera riens pur lour 


Brit.cap.71. 
Fler.lib. 5.cap. 9. 


(i)s H.3:breve $80. 


pur 2 ze Ve . (i) This «4 E.r.quper Obiit; 5. ad- 
i Fra all judge 4 E. 3. 49. 


Pins facie be intended a * 
ficient adbancement, & there⸗ 
foze the remnant ſhall deſcend 
to the other Toparcenex, only 
with this pzoviſton in Lam 
I acite anuexed.that if the Do⸗ 

nees 


10 Aſſ. p.14. 
Vider 3E. 3. 38. & 3 o. Aſſ.· 
Bract. lib. 2. ol. 77. ; 
Lib. 5.fol428.Brir.ca.72. 

Fleta lib.6.cap.q7. 


c) Glanvil, lib. 7. cap. 5. 


nees will put the Land into 
Hotchpor,then ſhe ſhall out of 
the remnant make up her 
part equal, but the Doneys 
muſt do the firft act, and in 
the mean time the whole fee 
Umple land deſcends to the 
other. Ind this is warran= 
ted here by Littleton, viz, 
Char the Donees ſhali have 
nothing foz the purparty of 
the remnant . unleſs they 
will put their lands given in 
Frank- marriage, in Hotch- 
pot, ſo as the Donees mult do 
the firſt act, and moꝛe expꝛeſ⸗ 
ly after in this Chapter, 
where he directly ſaith, that 
the other Siſter ſhall enter 
into the remnant, ard them 
to occupy to her one uſe, un⸗ 
leſs the husband and wife 
will put the lands given in 
krank⸗mariage, into Horch- 
pot. Ind herewith agreeth 
Fleta, who ſaith , Cum dicat 
tenens Excipiendo, quod nonte- 
netur petenti reſponderequia A. 
participem habet, gc. replicari 
poterit a petente quod prædict. 
A. tenet quandam partem in 
maritagium de communi hære- 
dit', nec vult illud in partem 
ponere. And hete ate thre 
things (that J may ſpeak 
once fo; all) to be obſerved. 


nant de la terre ovel⸗ 
q; ſa ſoer. Et ſi iſſint 


us ne voplent tayre , 


bonqs le puiſne poet 
tener d occupier m le 
remnant d p2end2a a 
luy les p2ofits tantſo- 
lement. Et il ſemble 
que ceſt parol ( Horch- 
pot) eſt in Engliſh, A 
Pudding, cat en tiel 
Pudding neſt commu⸗ 
nement miſe un choſe 
tantſolement, mes un 
choſe oveſq; aut᷑s cho⸗ 
ſes enſemble. Et pur 
ceo il covient en tiel 
cale de mitter les 
Terres dones en 
krankmariage, ovel⸗ 
que les auters terres 
en Hotchpot, ſi le Ba- 
ron, # la feme voilent 
aver alcun pt en les 
auters tcrres. 
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land with her Siſter. 
And if they will not 
do ſo, then the youn- 
geſt may hold and 
occupy the ſame rem- 
nant, and take the 
profits onely to her 
ſelf, And it ſeem- 
eth that this word 
( Hotchpot )is in En- 
gliſh A Pudding, for 
in this Puddiug is not 
commonly put one 
thing alone, but one 
thing with other 
things together. And 
therefore it behoveth 
in this caſe to put the 
lands given in frank- 
marriage with the 
other Lands in Hotch- 
pot, if. the Husband 
and Wife will have 
any part in the other- 
Lands. 


Firft , That in this ſpecial caſe where there be two daughters, one of them only (hall inherit 
the lands in fee ſimple. Secondly, that in this caſe there iyeth no wit of Partition, be⸗ 
cauſe non tener inſimul & pro indiviſo. Thirdly , It the Parcener to whom the land in fer 
Kmple deſcended , will not put the lands in Hoichpot, then may the Donees enter into the fer 
imple lands, and hold them in Coparcenary with her. RES 

And it ſeemeth by our old Boks,(k) That by the ancient Law there was a kind ot re⸗ 


Bracton, lib. 2. fol. 6o. 


— ſemblance hereof concerning gods. Si autem poſt debita deducta & poſt deductionem expenſarum 
eta, lib. 2. cap. 3. - 


OED . neceſlariz erunt, id totum quod tunc ſuperfuerit dividatut in tres partes, quarum una pars relin- 
ENB.3:2.20 ag. quarur puert; ſi pueros habuerit defeunctus. Secunda, uxori,fi ſuperſtes fuerit, & de tertia parte ha- 
31 E. 3. Reſp.6o 31 Af. 14 beat teſtator liberam diſponendi facultatem: fi autem liberos non habeat, tunc medietas defuncto. & 
17 Ez. Derinuetr y E. 3.47. alia medietas uxori: ſi autem ſine, uxore deceſſerit, liberis exiſtentibus, tunc medietas deſundto, & alia 
x Ex. Detinue 56. + medieras liberis tribuatur : ſi autem fice uxore & liberis, tunc id totum defuncto remanebit. 
21H. c. tit. Rationab. parte And by the Law befoze the Conqueſt it * was thus pzovided, Sive quis in curia, five morte tepen- 


Bonorum 6. tine fuer? intenſtat mortuus, dominus tamen nullam rerum ſuarum partem / præter eam quæ jure de- 
3 0 0.68. betur) herioti nomine fibi aſſumito, verum eas judicio ſuo uxori, liberis & cognatione proximis 
— . juſtz pro ſuo cuique iure diſtribuito. 

1 EAC. 7E. lar. But it appeareth by the Kegiger,(1) and many ot our Books, Chat there muſt be a cuſtome 
A e alledged in ſome County, ec, to inable the wife oz children to the Mrit De rationabili parte ho- 


(m)3 E. 3. Detinue 156 norum, and ſo hath it been reſolved in Parliament. (m) But ſuch child:en as be reaſonably 
40 E.. 1t. advanced by the Father in his life- time with any part of his gods , ſhall have no further 
part of his gods, fozthe wozds of the Writ be, Nec in vita pattispromoti fuerunt. 

Note, the cuſtome of London ig, That if the Father advance any of his children with any 
part of his gods, that all bar them to demand any further part, unleſs the father under his 
hand, oz in his laft Will doexpzeſs and declare, that it was but in part of advancement, and 
then that child ſo partly advanced, ſhall put his part in Hotchpor, with the Executoꝛs & Mi⸗ 
dow, and have a full third part of the whole, accounting that which was fozmerly given unta 
him as part thereof. Ind this is that in effec, which t he Civilians call Collatio bonorum. 


q E 


UM 
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¶ Et il ſemble que ceſt parol | Hotchpot Jeſt ex Engliſh,a —_— 
Littleton both here and in other places ſearcheth fox the lguiffcation of words, in all, Art 


ce. 
rts a 


thing molt neceſſary, foz ignoratis termjai; ignoratur 8e ars. Vide foz Etymelogies, Sect. 93. 119. 


137.1154164. 204.234, &c. 


q Hulſpot oꝛ Hot pot, is an old Saxon word, and ügniſieth 
here ſpeaks. Ind the French uſe Horchpor foz a commixion of divers things together. J 


flanifieth here metaphozically in pactem impoſitio. In Engliſh we uſe to ſay Hodgepodge; in 24 E.3.27.F.N.8.262. 
Regiſt. z20.Fletal.6.c.47 
Mich. 1oE.1.coram Rege 
Hereford in Theſaur. 


Latin Farrago oz Miſcellaneum. 


ſo much ag Lirtleton 


Che reſſdue of this Medion nerdeth no explication. 


Sos 268: 


C TT ceſt terme (Yotchpot) 
L neſt fozſque un terme ſimi⸗ 
litudinarie, & eit a tant adire, 
ceſtaſcavoir, de mitter les terres 
ed Frankmarriage 4 les auters 
terres en fe üümple enſemble, & 
ceo cit a tiel entẽt de conuſter le 
value de touts les terres, 3. de 
les terres dones en Frankmar⸗ 


rfage, & de le remnant que ne. 


fueront dones, d donq; partition 
ſerra fait en le fozme que enſutſt. 
Sicome mittomus que home 
ſoit ſeiſie de 30 acres de terre 
en fie ſimple, cheſcun acre de va- 
lue de 12 d. per an, d que il ad 
iſſue deux fils, @ lun eſt covert 
de baron, & le pier dona 10 acres 
De les 30 acres a le baron, ove 
ſa file en Frankmarriage, d mo- 
ruſt ſeiſie de le remnant, danques 
lauter ſoer entra en la remnant, 
B. en les 20 Acres, d tux occupler, 
u ſon nſe demelne, ſinon que le 
baron c ſa feme volle mitter les 
10 aàcres dones in Frankmar⸗ 
riage, ove les 20 acres en 


Dotchpot, ceſtalcavoir, enſem⸗ 
ble, qt donque quant le value de 
cheſcun acre eſt conus, ceſtaſca⸗ 
voir, que cheſcun acre vault per 
an, 4 eſt aſſeſſe, ou enter eur 
agꝛee, que cheſcun acre vault per 
an 12 d. donques le partition 


Nd this term Hotchpot] is 
IA but a term ſimilitudinary, & 
is as much to ſay, as to put the 
lands in Frankmarriage, and the o- 
ther lands in Fee ſimple together, 
and this is for this intent, to know 
the value of all the lands, ſcil. of 
the lands given in Frankmarriage, 
& of the remnant which were not 
given, and then partition ſhall be 
made in form following. As put the 
caſe that a man be ſeiſed of 30 A- 
cres of land in Fee ſimple, every 
Acre of the value of 12 d. by the 
year, and that he hath iſſue two 
Daughters, and the one is Covert 
baron, and the Father gives 10 A- 
cres of the 30 Acres to the Huſ- 
band with his Daughter in Frank- 
marriage, and dietli ſeiſed of the 
remnant, then the other ſiſter ſhall 
enter into the remnant, viz. into 
the 20 Acres, and ſhall occupy 
them to her own' uſe, unleſs the 
husband and his wife will put the 
10 Acres given in Frankmarriage, 
with the 20 Acres in Hotchpot, 
that is to ſay, together, and then 
when the value of every Acre is 
known, to wit, what every Acre 
valueth by the year, and is aſſeſſed 
or agreed between them, that eve- 
ry Acre is worth by the year 12 
pence. Then the partition ſhall be 

Y 5 ſerra 


Vide Brit. ca. 72. 4.3.43. 
t 6 E. 3.30. 10 E. 3.38. 
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| fait. en tiel fozme, ceſtaſca* made in this manner, vi. the 
hens 2 @ ſa feme-averont Husband and Wife thall have be- 
guſtee les ro fctes dones a tux fides the 10 acres given to them in 
en Frankmarriage 5 acres en ſe⸗ Frankmarriage 5 Acres in ſeveral- 
peraltie ve Its 20 Acres. d lau- ty of the 20 Acres, and the other 
ter ſoer avera e remnant, 8. 15 fiſterſhall have the remnant, ci. 


acres de les 20 acres pur (a pur⸗ 
partie, iſſint que accomptant les 
10 àcres que le baron & ſa keme 


15. Acres of the 20 Acres for her 
purparty, ſo as accounting the 10 
Acres which the Baron and Feme 


ount per le done en Frankmar⸗ 
riage, d les auters 5 acres de 
les 20 acres, le baron q ſa feme 
gat autant en annual value, que 
lauter ſer ad. 


A d herewith in expꝛeſs terms agreeth Bracton, Britton, and Fleta, and all the BW a- 
TA 'boveſaid,and many others. And it is wozthy the obſervation (u), that after this puc- 
ting into Yotchpot aud partition made, the lands given in Frankmarriage are become as the 
other Lgndg which deſcended from the common Pnceſtoz,and of theſe lands if ſhe be implead⸗ 
ed (o) the ſhall have aid of the other Parcener. as if the ſame lands had deſcended. So the 
reener that hath a Rent granted to her fo: owelty of partition, ag is afozeſaid, Hath 
ent, as if it had deſcended to her from the Common Ynceoltoz, | 


have by the gift in Frankmariage, 
and the other 5 Acres of the 20 
Acres, the husband and wife have 
as much in yearly value as the q- 
ther ſiſter. | 


Bra&.lib.2.fol:77.lib.s. 
fol. 42 8.Brit.cap.72.% 
Fleta lib. s. cap. 47. 

4 E. 3.49.10 K. 3. 37. 
(n) o E. 3. 37. 10 Aſſ. 14. 
4 E. 2.49. 

(0)29 Aſſ. 23. 


the 


a 


Sect. 


C & iſſiut touts foits fur 
, tiel partition, les terres 
dones en . Fratfkmarriage de⸗ 
margent a les dontes & a lour 
heires ſolonque le foꝛme de le do⸗ 
ne. Car ſi lauter Parcener avait 
riens de ceo que eff dane en 
Frankmarriage » de ceo. enfue- 
toit knconveniens, 6 choſe en- 
counter reaſon; que la ley ne voſt 
luffer, Et ia caule que les ter- 
res dones en - Frankmarriage 
ſexront — — — 
uant e dane fterres ou tene⸗ 
ments en Fraykmarriage ove 
ſa file; ou ove Alter couſin, il eſt 
entendus per ia lep que tiei do⸗ 
ne fait per tiei Parol (Frank- 
marriage eſt un avancement, 4 
pur avancement de (a file, ou de 
ſon auter cofin, 6 nolmement 
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A ſo always upon ſuch par- 
A. tition the Lands given in 
Frankmarriage remain to the Do- 
nees and to their heirs accordi 
to the form of the gift, for if the 
other Parcener ſhould have any of 
that which is given in Frankmar- 
riage : of this would enſue an in- 
convenience , and a thing againſt 
reaſon, which the Law will rot 
ſuffer, ' And- the reaſon why the 
lands given in Frankmariage ſhafl 
be put in Hotchpot, is this, when 
a man giveth lands or Tenements 
in Frankmariage with his Davgh- 
ter, or with his other Couſin, it is 
intended by the Law that fuch, 
gift made by this word(Frankma- 
riage) is an advancement, and for 
advancement of his Daughter, or 
of his Couſin, and namely, when 
quant 
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quant le donoz st ſes heires nave- 
ront aſcun rent ne lervice de eur, 
fi non que ſoit fealty, tanque le 
quart degree ſoit paſſe, ac. Et pur 
tiel cauſe la Icy eſt que el avera 
riens de les auters terres ou te⸗ 
nements diſcendus a lauter par- 
cener, #c. finon que el voile mit⸗ 
ter les terres dones en krankma⸗ 


riage en Hotchpot, come eſt dit. 


Et ſil el ne voile mitter les terres 
dofis en Frankmariage en Yotch- 
pot, donque el navera riens del 
remnant, pur ceo < ſerra entendu 
per la ley que el eſt (uffictentment 
Avance, a que advancement el ſoy 
agree q luy tient content. 


the donor and his heirs ſhall have 
no Rent or ſervice of them, but 
fealty until the fourth degree be 
paſt. And for this cauſe the Law 
is that ſhe ſhall have nothing of 
the other lands or tenements de- 


ſcended to the other parcener, &c. 


unlefs ſhe will put the lands given 
in frankmarriage inHotchpor,as is 
ſaid, And if the will not put the 
lands given in Frankmarriage in 
Hotchpot, then ſhe ſhall have no- 
thing of the remnant, becauſe it 
ſhall be intended by the law, that 
ſhe is; ſufficiently advanced, to 
which advancement ſhe agreeth 
and holds her ſelf content. 


IE ceo enſueroit inconvenience & choſe encounter reaſon gue la 


178 


ley ne voet ſuffer. | ; 
Quod eſt inconveniens aut contra rationem non permiſſum eſt in lege. Yereby it appeareth, ag Regule: | 
it hath been often noted, (o) that an argument ab inconvenienti aut ab eo quod cft contra racfo- (o) Vide Seck. 173.135. 
nem, is foꝛcible in law. (p) Nihil enim quod eſt inconveniens eſt licitum. : . - * 
F Tanque le 4, degree fort pas, Gc. Here by [&c.] is implied haw the degrees 2 


Gall be accounted, whereof ſufcient hath been ſaid befoze- Se. 20. 


C Eſme la ley 
eſt penter les 
heires de les dons en 
frankmarrtage, 4 les 
auters parceners, cc. 
ſt les dontes en frank- 
marriage deviont de⸗ 
pant lour aunceſtoz, au 
devant tiel partition, 
ac. quant a mitter en 
Hotchpot, dc. 


C ET nota que do⸗ 
nes en Frank- 
marriage fueront per 


Sea 270. 


He ſame law is, 
between the 
heirs of the donees in 
irsnkmariage, and the 
other parceners , Sc. 
if the donees in frank- 
marriage die before 
their anceſtor or be- 
fore ſuch partition, 
Sc. as to put in Hotch- 
pot, Sc. 


Se. 271. 


Ad note that gifts 
in Frankmarriage 
were by the Common 
Y y 2 


reſtoꝛ, 02 ſurvive the Bn= 


theſe e (ec. 
1 22 — 
implied chat if eicher 
the Donees die befoze theBn= 


celto;, and die befoze ſuch a 
partition, oz if the Donees 


and all the Parceners die be⸗ 
— he Marc ie 


| upon the 
putting into Hotchpor, their 
iCues {hall have the ſame be= 
nefit to put the lands into 
Hotchpot, foz that benefit is 
heritable, and deſcendible to 
the iſſues. 


JCoOntiaue 5 Ce + By 
this {&c. ] is to be un⸗ 
derſteod thac-befozr the Dta= 


. tute it wag a fee fimple, and 


Lib. III. 


(q)t - H. 4. 1 1.31 E. 3. 
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ſince the ſlatute a fe tail. S o 
as it is true, that (q) the gifts 
bo continue (as our Zutho: 
here ſaith) but not the eſtates. 
Joꝛ the eſtate is changed as at 
large appeareth in the Chap= 
ter of eſtates in tail. Ind al⸗ 


tinue, ac. 


beit our Authoꝛ here ſaith that a | 
ſuch gifts have been always ſince uſed and continued, yet now they be almoſt grown out of 
ule, and ſerve now pzincipally foz Mot caſes and queſtions in Law that thereupon were wont 


ts riſe. 


4 He lands 
given in 
-  Frank= 


marriage , and the 
lands in Fe ſim⸗ 
ple muſt move from 
one and the ſame 
Anceſtoꝛ, koz the 
lands given in 
Frankmarriage are 
in reſpec of the ad= 
vancement accoun= 


ted in law as hath 


ſaid, as if the ſame 


had deſcended krom 


the ſame Anceſtoz 
who died ſeiſed of 
the kee (imple lands, 
and there is not 
reaſon to bar the 
Dons of her fuil 
part of the fee ſim⸗ 
ple lands that de⸗ 


ſcended from ano=" 


N Nemy per 
le donor, Gc. 
Pere ¶ Nec. ] implieth 
no moze but that 
Donoz that made 


Sef.. 272. 


C Tem, tiel mitter en 

1 Hotchpot, ac. eſt lou 
les auters terres ou Te⸗ 
nements q ne fuere dones 


en frankmariage diſcen⸗ 


dont de les donoꝛs en 
Frankmariage tantſole- 


ment, car ſi les terres di⸗ 
ſcenderont a les files per 


le pier le dono2, ou per le 
mere le dono2, ou per le 
frere le donoz, ou auter 
anceſtoꝛ, c nemp per le do⸗ 
noz, cc. la auterment eſt, 
car en tiel cas el a quel 
tiel done en frankmarrt- 
age eſt fait avera ſa part 
ſicome nul titel done en 
frankmariage uſt effe fait, 
purceo que el ne fuit a- 
vance-per eur,Fc. eins per 
un auter, qc. | 


la common ley devant 
le Statute de Meſtm 
ſecond, & tout temps 
puis ad eſte uſe q con- ſince uſed and conti- 


Law before the Sta- 
tute of Weſtm.ſecond 
and have been alwaies 


nued,&c. 


Lſo ſuch purting in 
Hotchpot, &c. is 
where the other lands or 
tenements which were 
not given in frankmariage 
deſcend from the donors 
in frankmarriage only, for 
if the lands ſhall deſcend 
to the daughters by the 
father of the donor,or by 
the mother. of the donor, 
or by the brother of the 
donor of other anceſtor, 
and not by the donor, &c. 
there it is otherwiſe, for in 
ſuch caſe, ſhe to whom 
ſuch gift io frankmariage 
is made ſhal have herpart 
as if no giſt in frankmar- 
riage had been made, be- 
cauſe that ſhe was not ad- 
vanced by them, &c. but 
by another, &c. 


the gift of Frankmariage, the other two [Sec.] in this Section need no explanation. 


* 
. 


Y this Se- 

18 ction and 
the [&c. ] 

Herein ſome Have 
gathered. that the 
value of the lands 
Gall be accounted 
as they were at the 
time of the gift in 


Sel. 273. 


C I Tem ſt home ſetiſie 

de zo acres de terre 
cheſcun acre de ovel an⸗ 
nual value eiant iſſue 
deux files come eſt avant: 
dit, & dona 15 acres de 


Lſo if a man be ſeiſed 

of 30 acres of land 
every acre of equal annu- 
al value, and have iſſue 
two daughters as aſore- 
ſaid, and giveth 25 acres 
ceo 


ceo a le baron ove ſa file 
en frankmartage, d mo- 
ruſt ſeiſie de les auters 
15 acres, en ceſt cale lau⸗ 
ter ſoer avera les 15. a- 
cres iſſint diſcendus a luy 
ſole, & le baron d ſa teme 
ne mitteront en tiel cas 
les 15 acres a eur dones 
en Frankmarriage en 
Hotchpot, pur ceo que les 


tenements dones en frak-. 


marriage ſont de aury 


grand d de bone annual 


value, come les auters 
terres diſcendus, ac. Car 
ſi les terres dones en 
Frankmarriage ſont. de 
tant egal annual value, 


que le remnant ſont, ou 


de pluis value, en vaine 
a nul entent tielx te⸗ 
nements dones en frank- 
marriage ſerra mis en 
Hotchpot, cc. pur ceo que 
el ne poet riens aver de 
les auters terres diſcen⸗ 
dus. ac. car ſi el aũoit al⸗ 
cun parcel de les Tene⸗ 
ments diſcendus, don⸗ 
ques el avera pluis de an⸗ 
nual value que ſa ſoer, fc. 
que la lep ne voit, c. Et 
ſicome eſt parle en les ca- 
ſes avautdits de deur files 
ou de deux parceners, en 
m le maner eſt k ſemblable 
cas lou ſont pluſo2s foers 
ou pluſo2s parceners, fo- 
longs ceo que le caſe c le 
matter eſt, ccc. a 


hereof to the Husband 
with his daughter in 


frankmarriage, and dies 


ſeiſed of the other 15 4a- 
cres.In this caſe the orher 
Siſter ſhall have the 15 a-; 
cres ſo deſcended to her a- 
lone, and the husband and 
wife ſhall not in this caſe 
put the 15 acres gtven to 
them in frankmariage in- 
to Hotch pot; becauſe the 
tenements given in frank - 
mariage are of as gteat & 
good yearly value as the 
other Lands deſcended, 
&c. for if the Lands given 


in frankmariage be of e- 


qual or of more yearly 


value then the remnant, 


in vain and to no purpoſe 
ſhall ſuch Tenements gi- 
ven in frankmarriage be 
put in Hotchpot, &c. for 
that ſhe cannot have any 
of the other Lands de- 
ſcended, &c. for if ſhe 


ſhould have any parcel of the other 


the lands deſcended, then 


ſhe ſhall have more in 


yearly value than her Si- 
ſter, &c, which the Law 
will not, &c, And as it is 
ſpoken in the caſes afore- 
ſaid of two Daughters or 
of- two Parceners; in the 
ſame manner it is in like 
cafe where there are more 
Siſters or more Parceners 
according as the caſe and 
matter is, & c. 
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Frank martiage, 
but it is ciear that 
the value fhall be 
accounted as it 
was at the time of 
the Partition, fo? 
if the Donoz purs 
chaſe moze Land 
after the gift, o: 
if the land given 
in Frankmarriage 
be by the ac of 
God decayed in 
value, oz if the 
remnant of the 
lands in Fee ſim= 
ple be impieved 
after the gift , 02 
© converſo, the Law 
ſhall adjudge. ot 
the value as it 
was at the time 
of the Partition, 
Cunleſs it be by 
the pꝛoper Act oz 
defatfit of the par= 
ties) as hath been 
faid befoze tn the 


former - Chapter. 
And 


collected upon this 


Section that the 


reverſion in fee of 
the lands given 
in Frank⸗marri⸗ 
age {ſhall only de⸗ 
ſcend to the Do⸗ 
nee, foz otherwiſe 

Hiſter 


tent, Oc. 40 
it is a Maxim in 
Law, Lex non præ- 
Cipir inutilia quia 
inutilis labor ftul- 
tus. 
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Regula: 
ves Sed 194,579. 
Lib 53. fol. 89. 


Lib. III. 


EI Aq pla 14. 


13. E. z. tĩt. Tail 26. 
6. 30. b. 4 H. 3.49, 50. 


Brad.lib.2.fpl.77. 


Cap.2, Of Parceners by Cuſtome. Se@.274,o5 c. 


Sed. 274. 


C .d eff aſcavoire, que Terres 

ou tenements dones en 
frankmariage ne ferra mile en 
Hotchpot, fozſque ou Terres dil- 
tende en fee ſimple, car de terre dil⸗ 
cendus en fee taite- Partition ſerra 
fait, ſicome nul tiel done en frank: 
martiage ut eſte fait. 


J. 


AN it 15 to be underſtood, that 

Lands or Tenements given 
in Frankmarriage ſhall not be put 
in Hotchpot, but where Lands de- 
ſcend in Fee ſimple, for of Lands 
deſcended in Fee tail partition 
ſhall be made, as if no ſuch giſt in 
Frankmarriage had been made, 


OR of Rands intailed the Done in Frankmarriage ſhall have as much part ag 
the other Coparcener, becauſe over and belides the Land given in Frankmarriage, 


the Jae in tail claimeth per formam doni, and both of the Parteners muſt equall 
inherit by kozce of the gift, & voluaras Donatoris, Ec. obſervetur, Par auallę 
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& ITem nuls Certes ſerta mile A 


een Hotchpot ou auters finon 
terres que fueront done en frank- 
martage tantſolement: Car ſi 
aſcun Feme ad alcuns auters ter⸗ 
res ou tenements per aſcun auter 
Done en taile, el ne unques mit- 
tera tiel Terre iſſint done en 
Hotchpot , mes el avera ſa pur- 
partie de le remnant diſcendus, gc. 
S. a tant que lauter Parcener a- 
vera dſt remnant. 


＋ DR if the Ancel>oz infeolfeth one of his Daughters of part of his ſand, oꝛ purchaſe 
E lands to him and her and their he irs, oꝛ giveth to her part of his lands in Tail ſpe⸗ 
ing this ſhall have a full part in the remnant of the 
Ec. into Hotchpot, ig only anpꝛopziated to a gitt 


cial oz general, the notwithſtand 
lands in Fe lmple, foz the benefit af 


Lſo no Lands ſhall be put in 
Hotchpot with other Lands, 


but Lands given in Frankmarriage 


only : for if a woman have any 
other Jands or tenements by any 
other gift in tail, ſhe ſhall never 
put ſuch Lands ſo given in Hotch- 
Pot, but ſhe ſhall have her purpar- 
ty of the remnant deſcended, &c, 
(videlicet) as much as the other 
Parcener ſhall have of the ſame 
remnant. 


in Frankmarriage, (quia ma titagium cadit in partem) which {hall be (as is afozeſaid) accounts 


ed as parcelof his advancement. 
Se. 


I Tem un auter Partition poet 

eſtre fait inter parceners , 
que vartaſt de les Partitions a- 
vantdits. Sicome y ſont trois 
Parceners, & le puiſue voet a- 
ver partition, & les auters deur 
ne voillont-, mes voilent tener 


en parcenarie ceo que a eur affi- 


276. 


Lſo another partition may be 
made between Parceners, 
which varieth from the Partiii- 


ons aforeſaid. As if there be three 


Parceners, and the youngeſt will 
have partition, and the other two 
will not, but will hold in parce- 
nary that which to them belon- 

ert 


LINAL 
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ert ſans partit᷑, en ceſt taſe ſi ũ pt 
foit alot en ſeveralty al pu:ine ſo⸗ 
er ſolonque ceo aue el doit aver, 
donquies. les auteis patent tener 
le remnant en parcengrie, 
occupier” en common fans parti⸗ 
tion {| els voilent, & iel parti⸗ 
tion eſt aſſets bone. Et ſi apes 
lane ou le mulnes Parceaer 
volle faire partition inter eur , 
de ceo que ils teignont, ils pot- 
tut teo bien faire quant a kur 
pleiſt. Mes lou partition ſerra 
fajt per fozce de Bzieke de Par- 
titione facienda, la auterment eſt 
tar la covient que cheſcun Parce⸗ 
ner -avera ſa part en leveralty, 


ic. br 

C Pluts ſerf dit des parcens 
en le Chapter ve Joyntenants , 
E auxy en le Chapter de Tenants 
in Common. ä | 


H Eee it is to be obſerved, That this partition is god by conſent, foz Conſenſus tollit er- 24 H. . tit Partit. i. 
Ir orem, but if it be by the Rings wit, then every Parcener muſt have his part. 
here pou way ſep that modus & conventio vincunt legem. 


geth, without partition: in this 
caſe if one part be allotted in ſeve - 
ralty to the youngeſt ſiſter, accor- 
ding to that which ſhe ought to 
have, then the others may hold 
the remnant in parcenary, and oc- 
cupy in Common without Parti- 
tion if they will, and ſuch partition 
is good enough. And if afterwards 
the eldeſt or middle parcener will 


make partition between them of 


that which they hold, they may 
well do this when they pleaſe. But 
where partition ſhall be made by 
force of aWrit of Partitione faci- 
end, there it is otherwiſe, for there 
it behoveth that every parcener 
have her part in ſeveralty, &c. 
More ſhall be faid of parceners 
in the Chapter of Joyntenants, & 
alſo in the Chapter of Tenants in 
Common. ay | 


And 


ad. A Here by this I dc. ] is implied another kind of ſeveralty than 
our Fnthoz hath mentioned, and that is, That the one Parcener ſhall have the land in ſeve= 


ralty from the Feaſt of Eaſter,until the gule of Auguſt, (that is, rhe fir@ of Auguſt 


other in ſeveraley 


,) and the 


krom thence until the feaſt of Eafter, oz the like, & fic alternis vicibus to them 


and their heirs in perpetuum, whereof {uffxcient hath been ſpoken befote. 


Regula. 


Chap lll. of Yoyntenams, Seck. 257. 


JMI 


C 12 font, 

ſicome home ſei⸗ 
ſie de certain Terres 
ou Tenements, fc. 
tenfeoffe deux. trois, 
quater, ou pluſozs, a 
aver 4 tei a eur pur 
term de lo:r dies, ou 
a terme de auter vie, ꝑ 
koꝛet de quei feoffinent 
ou leaſe tis ſont ſei⸗ 


T Oyntenants are, as 
E a man be ſeiſed 
of certain Lands or 
Tenements, &c. and 
infeoffeth two, three, 


four, or more, to have 


and to hold to them 


for term of their lives, 


or for term of ano- 
thers life, by force of 
which feoffment or 


Gould he. Joynt' ſont ſicome Flet lib. 3. ca. 4. 10. 
home ſeiſie de certaine tetres & li. 6. ca. 47. 

ou tenements, c. & ent en- 

fcoffe deux ou trois, ou qua- 

ter, ou pluſors a aver & tener 

a eux & a lour heires ou leſſa 

8 eux pur terme de lour vies, 

ou pur terme dauter vie, per 

force de quel feoffement, ou 
leaſe, &c. The erroz may 
eaſlly be perceived by that 
which is in pzint , vz. >! 
koꝛce of which feoffment oz 
leaſt, 6c. Ergo there oo 


TT His agreeth not with badges: 
- the Pziginal , fog it Brir.ed.35.% fo. 1723 


Lib. III. 


7E. 4. 29.11 H. 4. 2 6. 


Flet. lib. 5. ca. 47. 
Stadt. lib. 5. fol. 435 4. 


30. 3.2. 1 7Aſſ. 14. 

14 Afl. 2. 5 Aſl. p. 30. 

t oE. 3. 47. 10 Aſl. 22. 
2H. 8. tit. Diſſeiſ.b. 77. 
28 Aſſ. 2 1. 2 7Aſſ. 30. 
12E. 4.9. 7E. 4. 7. b. 

38 Aff. 7. 2 1 H. 7. 35. 
29Aſſ. 5 9.8 1H. 8. 2 5. 
35H. 6. 61. 21. 4. 4 6. 


1 5E. 15. F. N. B. 179. g· 


(a) 30 E. 3. 2. 


Of Parceners. 


Sec. 278. 


be feoffment and leaſe ſpoken ſieg, tiels ſont Jopn⸗ leaſe they are ſeiſed, 


LED 


of _—_ aiſo Jorntenanes [enants.. theſe are Joyntenants, 


by other conveyances than 

Veteran here mentioneth, ag by Fine, Recovery,Bargain and Sale, Releaſe, Tonfirmation, 
Fc. So there be divers other limitations than Littleron here ſpeaheth of: As if a Rent 
charge of ten pounds be granted to A. and B. to have and to Hold to them two, viz. to A. until 
he be married, and to B. until he be advanced ro ja Benefice, they be Joyntenants in the 
mean time, notwithſtanding the ſeveral limitations: and if A. die befoze marriage, the rent 
ſhall ſurvive ; but if A. had married, the rent ſhould have ceaſed foz a moiety, & ſic e converſd 
oa the other fide. : i | 
; 1 fron having ſpoken of one kind of Tenants pro indiviſo, viz. of Parceners, cometh 
now to another, vis Joyntenants, and firſt of Joyntenants of Freehold. At an Alien and a 
Subject purchaſe lands in fee, they are Joyntenants, and the ſurvivozfhip ſhall hold plate, 
Et nullum tempus occurrit Regi, upon an office found. 

q Jeyni eu11s. So called, becauſe the lands oz tenements, ac. ate conbryed to them 
joyntiy, conjunctim ſeoffati, æc. oz qui oonjunctim tenent, and are diſtinguiſhed from ſole oz ſe⸗ 
ver al Tenants,from Parceners, and from Tenants in Common ec. and anciently they were 
called Participes, & non hæredes. And theſe Joyntenants muſt joyntly implead and joyntly 
be imoleaded by others, which pzoperty is common between them and Coparceners, but 
Joyntenants have a ſole quality of ſurvivo:ſhip , which Coparcenozs have not. Lirtlecon 
having now ſpoken of Parceners and Joyntenants of right,doth next ſpeak ot Joyntenants 


by wꝛong. 


71 is to be obſerved, That 
' * ſome Wiſſeiſozs be Ce⸗ 
Rants of the land, and ſome 
be no Tenants of the lands, 
and both of theſe kinds Lit 
tleton here ſpeaketh. 


＋ Sc. In the firſt &c. 
nothing is implied but four 
oz five, 02 moze, but in the 
latter ( c.] many things be 
to be underf@d, as of Diſ⸗ 
ſeiſozs that be no Tenants, 
ſome are Coadjutozs, where= 
of Littleton here ſpeaketh, 
ſome Councellozs , Com⸗ 
manders, ac. when the diſſet= 
fin is not to be done to any 
of their uſe. Filo if A. 
diſſeiſe one to the uſe of B. 
who knoweth not ot it, and B. 
aſlent to it, in this caſe till 
the agreement A. was Te- 
nant of the land, and after 
agreement B. is Tenant of 
the land, but both of them be 
Diſſeiſozg: fez omnis ratiha- 
bitio -retrotrahitur & mandato 


equi paratur. And it is worthy of the 
ſceing Coadjutozs, Councello:s, Commanders, at. 


Set. 278. 


Tem, ſi deur ou 
trois, dc. diſſeilont 


un aut daſcun terres 


on Tenements a lour 
uſe demeſne: donques 
les Diſſeiſours font 
Joyntenants. Mes 
ſils diſſeiſont un auter 
al uſe dun de eur, 
donques ils ne font 
Joyntenants, mes ce⸗ 
luy a que uſe le diſſei⸗ 
ſin eſt kalt eſt ſole 
tenant, # les auters 
nont riens en le te- 
nancte, mes ſont ap⸗ 
pels Coadjutozs a le 
diſſeiſin, ac. 


* 


A Lſo, if two or 
three, &c. d.ſſeiſe 
another of any lands 
or tenements to their 
own uſe, then the diſ- 
ſeiſors are ſoyntenants 


But if they diſſeiſe a- 


nother to the uſe of 
one of them, then 
they are not Joynte- 
nants, but he to whoſe 
uſe the diſſeiſin is 
made, is ſole Tenant, 


and the others have 


nothing in the Tenan- 
cy, but are called Co- 
2djutors to the Diſſei- 
ſin, Kc. 


the obſervation, and implieth alſo in the latter (&c.) that 
are all difleiſo:s, that albeit the Dilſeils; 


which is tenant dieth, yet the Iſſiſe lieth againſt the Coadjutoz, Councelioz, Commander, 
and the Tenant of the land though he be no diſſeiſoz. Fo * * 


IF man diſſeiſeth 


fon agreeth to the dilleilin it is ſaid, That 
diſſe; ln made by the ſtranger, the reve 


7 


(a) The Demandant and others in a Præcipe did diſſeiſe the Tenant ts the uſe of the o⸗ 
thers. and the wꝛit did not abate,fo: the Demandant wa 
in the land foz that he was but a Coadjutoz. 
| Tenant foz lite co the uſe 


S a IDiſleiſoz, but gained no tenancy 


of him in the reverſton, and after he in the reber⸗ 

he in the reverſſoniga Diſſeiſoꝛ in fee, foz by the 

rũon was divelted which(lap they Xannor be reveſted — 
t. 


Lib. III. 


Of Joyntenants. 


Sect. 279, 280. 


the agreement of him in the Reverffon, foz that it maketh him a wong doer, and thertfoze no 


relation of an eſtate by wzong can heiß him. 


¶ Coadiutor. Coadiucor eſt 


glice, a fellow helper, 


C nota q̃ diſ- 

ſeiſin eſt pꝛo⸗ 
perment lou un home 
entra en alſcun terres 
ou tenements lou ſon 
entre neſt pas con- 
geable, c ouſta celuy 


Sect. 279. 


Ad note that diſ- 

ſeiſin is properly 
where a man entreth 
into any Lands or Te- 


nements where his en- BR 


try is not congeable, 


& ouſteth him which 


qul auxiliatur alteri, and is derived a Coadiuvando. . An- 


JT is delcription of a dil 

ſeilin and the (&c.).in 
this place is underſtood only 
of ſuch Lands and Tene= 
ments whereinto an entre 
may be made, and not of 
ents,Commons,ec. where= 
of ſufficient- hath been ſaid 
befoze in the Chapter of 
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KBents, and ſo in effect Little» 2E. 4.2. 34Aff 11. 12. 


que ad Franketene⸗ hath the Freehold. ron deſcribed it befoze the E- — 0.24) 
ment, c. & c. dition of his Book. And note . fleny Tang 7 afl e. 


| here that every entry is no 1 A2 f. 
dillein, unleſs there be an ouſter alſo of the freehold, And therefoze Littleton doth not ſet 125.3 fit. A8. 5 a7 7 
down an entry only but an ouſter alſo, and as an entry and a claymer,oz taking of pꝛoſits, ac. Aff. 15.5 Af. 1.1 8E. 2. 
' Now as there be Joyntenants by diſſeiſin, ſo are there Joyntenants by abatement, intrus Af. 74. | 
fon, and uſurpation, all which are included in the latter, ec. | 


UMI 


celuy que ſurveſquiſt 
avera ſolement len⸗ 
tier tenancte ſolonqʒ 
tiel eſtate que il ad, i 


is, that he which ſurvi- 
veth ſhall have only 
the entire tenancy ac- 


cording to ſuch eſtate 


Sed. 280. 
CLC eff alcavolr Nd it is to be un- COT le joynture ſoit 
que la nature derſtood, that the continue, G. 
de joyntenancie eſt q nature of joyntenancy Here by this ( cc.) many 


points of Learning are to be 


obſertied, as that it is pzoper 


to joyntenants only to have 


Lands by þ pry; | 
Survivo: of other Tenants 
pro indiviſo ſhall have the 


le joynture ſoit con- as he hath, if the joyn- whole by @urvivoz, but on= 
tinue, ic. Sicome ſi ture be continued, gc, 2 1 


trois Jopntenants 
font en Fee ſimple, # 
lun ad iſſue d devie , 
uncoze ceux que ſur- 
veſquont averont les 
tenements entier, c 
liſſue navera riens. 
Et ſi le 2. joyntenant 
ad iſſue c devie, un⸗ 
co2e le tierce que ſur⸗ 
veſquiſt avera les te⸗ 
nements entier, d eur 
avera a luy d a ſes 


As if three Joynte- 
nants be in Fee Sim- 
ple, and the one hath 


iſſue, and dyeth, yet 


they which ſurvive 
ſhall have the whole 
tenements, and the iſ- 
ſue ſhall have nothing. 
And if the two joyn- 
tenants have iſſue and 
dye, yet the third 
which ſurviveth ſhall 
have the whole tene- 
2 2 


to n 


Omnes feoffati ſunt ſimul ha- Bract. lĩb. . fol.: 62 


ſed 8e quilibet eorum totum ha- 
beat cum aliis in communi, 8 
cum unus moriatur non deſcen- 
dir aliqua pars hæredi morien- 
tis nec ſeperata nec in commu- 
ni ante mortem omnium ſed 
pars illa communis per jus ac- 
creſcendi accreſcit ſuperſtiti- 
bus de perſona ad perſonam 
uſque 1 ſuperſtitem. 
But although Survivozlhip 
be pzoper to Joyntenants , 
vet it is not pꝛoper quarts 
modo (that is) omni, ſoli & 
ſemper, fog there may be 

Foyn= 


ca. 4. &c. 10. 4 


b. 
bendi tc tenendl nec totum nec Brir cap. 1 2 
partem ſeparatam nec per ſe, 50 


Lib. Ill. 


e dn though it here 
e not qa - — wig F 
vipoz on both ſides. As if a 
2 fetteth 1 A. and 
B. during the life of A. if B. 
dyeth, A. ſhall have all by the 
Durvivo:, but if A. dyeth, 
B. ſhall have nothing. 
Two oz moze map habe a 
Truft oz an Authozity com⸗ 
mitted to them joyntiy, and 
yet it ſhall · not ſurvive. But 
herein are Divers diberſities 
to be obſerved : Firſt there is 
a dihoerſtty between a naked 
Truſt, o an S$uthonty, and 
a Truſt.oꝛ Authezity zopned 
to. an eſtate o intoreſt 


condly, thtre is a diver t 
between Authozities created 
dy the party foꝛ pꝛivate cau⸗ 


les, and Nuthozity created by 


cb) 39 Aſſ. p. 15. 

30H. 8. tit. deviſe B. 
Dyer 3Eliz. 180. 4 9E. 3. 

16.2 Eliz. Dyer 177. 25 l. 
Dyer 371.4 Eliz. Dy. 2 10. 
10H. 4. 2. & 3. 14 H. 4. 34. 
39H. 6. 42. 31 Aff 20. 

33H. 8. joynt. Br. 6 2. 

30H. 8. condition Br. 190. 
6c) 38 H. 8. Dyer 92. 
27H. 8. fol. 6. 


(4) Paſch. 45 Elĩz. iu the 

Kings Bench between 
King & Hobbes. 

On 


(e)21R.2.judgment.263; 


KLaw-foz-execution-of Juſtice. 


Of Joyntenants. 


cheives a touts jours. 
Hes auterment elt 
de Parceners. Car ſi 
trois parceners ſont; 
F devant aſcun partt- 
tion fait, lunadifſue > 
devie, ceo que a luy at- 
fiert diſcendza a ſes 
coheires, iſſint q̃ ils a⸗ 
veront ceo per diſcent, 
& nemp per ſurvivop, 
come joyntenants a- 


Seck. 281. 


ments to him and to 
his heirs for ever, but 
otherwiſe it is of Par- 
ceners, for if three par- 
ceners be, and before 
any partition made 
the one hath iſſue and 
dieth, that which to 
him belongeth ſhafl 
deſcend to his iſſue, & 


f ſuch Parcener die 


without iſſue, that 
which belongeth to 
her ſhal deſcend to her 


coheires, ſo as they ſhall have this by deſcent & 
not by ſurvivor, as Joyntenants ſhall have, &c. 


As to· example, (b) if a man devile that his two Executoꝛs ſhall ſell his Lands , it one of 


them dye the Survivo: ſhall not ſell it, 


de ſold, there the 
thar he, that ii 


| if he had deviſed his Lands to his Exetutoꝛs to 
Survivor ſhall ſell it, which diverſttr is implyed by our Buthoz, fox he ſaprth, 
iveth ſhall have the entire'Terancy. 


It a man make a Letter of Attomey to two, to do any ack, if one of them dye, the Surbivoz 
hall not do it; but if a Venire facias be awarded to four Cozoners to impannei and return 
a Jury, and one of them dye, yet the other ſhall execute and return the ſame. 

It a Charter of Feoffment (c) be made and a Letter of Attoznep to four oz th:ee joyntly 


02 ſeverally to deliver ſeiin, two of them cannot make livery, becauſe it is neither by them 
four oz thzee joyntly.noz any-of them ſeverally : but if the Sheriff upon a Capias directed to 
himmake a warrant to faur oz thzee joyntly oꝛ ſeverally to arreſt the Defendant, two of them 
may atrreſthim.. becauſe it is fo: the execution of Juſtice (d) which is pro bono publico, and 
therefo:e ſhall;be mgze-fabourably expounded, than when it is only foz private, and ſo hath it 


been adjudged,” Jura publica ex privaropromiſcue decidi non debent. | 
¶ £7. 4ev1e.. Note there is a natural death and a civil death, and Littletons Eaſe is 


Sea. 


CLC come le ſurvivo2 tient 

1 lieuenter joyntenants, en 
meſine le manner kl tient lieu en⸗ 
ter eur queux ont joynt eſtate ou 
poſſeſſion ove auter de chattel 
real on perſonal. Sicome (lt leas 
de terres outnts ſoit fait a plu⸗ 
fo2s pur terme des ans, celuy J 
ſurveſquiſt. de les lellees avera 
les tenements a lup entier, du⸗ 
rant k terme, per foꝛce de meſme 
le leas. Et it un chival ou un au⸗ 


to be intended ot both, and therefoze (e) if two Cenants be, and one of them en into 
Religion, the Þurvivo: ſhall have —2 x: | 2 * 


281. 


A ND as the Survivor halfs 
place between joynrenants, 

in the ſame manner it holdeth 
place between them which have 


joynt Eſtate or Poſſeſſion with 


another of a Chattell, Real 
or Perſonall. As if a Leaſe. of 


Lands or Tenements be made to 
many for term of years, hie 


which ſurvives of the Lellees, 
ſhall have the Tenements to him 
only during the terme by dau 


UMI 


UMI 
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ter chattel perſonall ſont done a the ſame leaſe. And if a Horſe, or 
pluſo2s, celuy que lurveſquiſt a- any other chattel perſonal be gi- 


vera le chival ſolement. 


ven to many, he which ſurviveth 
ſhall have the Horſe only. 


7 H van it is manikekt that Hur bivoz holdeth place, regularly as well between Joynte= 
nants of Goods and Chattels in polleſſon oz in right, as Joyntenants of Jnheri= 


tance of Freehold, 
q Chattel 


Litcleron teacheth twokold, viz. real, and perſonal, and putteth examples of both. 


4 EE meſme le 
| ., Maner eſt de 
Debts 4 duties, FC. car 
{i un obligation ſoit 
fait a pluſozs pur un 
debt, celuy q - ſurveſ- 
quiſt avera tout le debt 
ou dutie. Et iſſint eſt 
dauters Covenants & 
Contracts, #c. 


Sef. 282. 


JN the ſame manner 
it is of Debts and 
Duries, &c. forif an O- 
bligation be made to 
many for one Debt, he 
which ſurviveth ſhall 
have the whole Debt 
or Duty. And ſo it is 
of other Covenants 
and Contracts, &. 


CM 71Ow he ſpeaketh of 
| Debts 2. Duties , 
Covenants, Con⸗ 

tracks, Ec, 


¶ Dets & Duties, 


Sc. were by koꝛce of this 
(&c.) an exception is to be 
made of two Joynt — 
chants, fo: the Wares, 

chanvizes, Debts, oz Dutirs 
that ther have as joynt Mer⸗ 
chants oꝛ Parceners ſhall not 
ſurvive, but ſhall go to the 
Execiztozs of him that decea⸗ 


ſeth, and this is per legem Mercatoriam, which (at hath been ſaid) is part of the Laws of this 
At alm foz the advancement and continuance of Commerce and Trade which is pro bono pu- 
blico, foz the rule is, That Jus accreſcendi inter Mercatores pro beneficio commercii locum nog 


haber. 


And to the latter (&c.) in this Section the like exception mut be made. 


CI Tem aſcfis joyn- 
tenants potent 


eſtre que potent aver 


Joynt eſtate, et eſtre 
joyntenants pur terme 
de lour vies, & uncoze 
ils out ſeveral inhert- 
tances, Sicome ter- 
res ſoyent dones a 
deur homes d a lez 
heires de lour deur 
£o2ps engendzes, en 
ceſt caſe les Donees 
ont jopnt eſtates pur 
terme de lour deur 
vies, et uncoꝛe ils oũt 


Sed. 283. 


L ſo there may be 

ſome joyntenants 
weh may have a joynt 
eſtate, and be joynte- 
nants for term of their 
lives, & yet have ſeve- 
ral inheritances. As if 
lands be given to two 
men & to the heirs of 
their two bodies be- 
gotten, In this caſe the 
donees have a joynt e- 
ſtate for term of their 
two lives, & yet they 
have ſeveral inheri- 


tances, for if one of 
33 2 


. 1 
7 . : 
. 
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4 157 ont joynt e- vide ec. 250. 


ſtate pur terme 
de lour deux vies, 
Sc, Rote, albeit they habe 
ſeveral Anhericances in tail, 
and n particular Eſtate fo: 
their lives, yer the Inheri⸗ 
tance doth not execute and ſo 


, for 
ants in Com⸗ 
non ot the Inheritance in 
tail. | 

¶ Sicome home & 
feme potent aver, 
Sc „ Were a 


diverſity vide Weſtcots caſe, 


is implyed , when the E= Lib.2{fol.60.6t. 


ſtate of Inheritance is lis 
mited dy one — . 
S 


oz Catell, whereof cometh the wozd uſed in Law (f) Catalla, and is as (gj Regiſt. Orig.r 39,747; 
Bra&. lib.2.39.H.6.35. 
Stanford.Pr.45. 


er= F. N. B. 1 1. E. 28 E. 3.7 


E 


Lib. III. 


Vide I 2E.4 2 b. 


1) 3H. 6.2. b. 


g) Weſcots caſe, ubi ſu- 
pra. 


Ibidem 7H. 6. 


Cap. | 2. 
2 Scale it is, there are 
80 ares to — 


ons 6 a . 4 


d in leve- 
of Gates off their paxti⸗ 
cular eſtates a e dictinck and 


5 if 


a Leaſe be made to two men 
= . of theix lives, and 


anteth H the 
| — to eu, 


to the heirs of their two > 
dies the joynture is ſevered, 
and they are Tenants in 
22 in poſſeſſion. And 
Feuer f lyed that 
in eo Ke — ere 
n ween the 
eſtats foz lives, and the ſe= 
beral inheritances,fq; in this 
caſe wry — con ver — 
way the Jnhexitances | 
ter their 1 it ig 
2 A tion 
1 75 , 


ol fs is 
air as Hall be 1 — 


k a man ow ka 
rt life 52 1525 
1 25 the 


— fo; lite 5 to a ran- 
ger and 3 their heirs, 1 
are not — of the 


reverſion , but the on 


ig by act of Law executed foz 
the one moiety in the Te⸗ 
nant foz life, and fo; the or 
ther motety he holdeth it ſtill 
fo: life the wy) june uh that 
moiety of the Gꝛan 
Ind ſo it 18, 
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ſeveral. {uheritances , 


n car ſi lun des ponfes 


ad iſſue, devy, lauter 

que ſurveſquiſt avera 

taut ꝑ le ſux vino pur 

terme de fa. vie, et fi 

celuy que e 
aurt ad iſſur, & 


dongues riſſue del 9 
avera lun moietie, et 


liſſue del auter avera 
lauter moietie D la ter- 
ve, © its tiendzont ig 
terre enter eur en com⸗ 
mon, # ne font pas 
joyntenants, mes font 
tenants en common. 
Et la cauſe pur q tielx 
Donees en tiel cas ont 
E. joynt eſtate pur terme 
de lour vies, eſt Þ ceo 
que al commencement 
les tres fueront dones 
a eur deux, leg queur 
parolx ſans pluis dire 
font. joynt eſtate a 
eur pur terme de lour 
vies. Car ſi home voit 
lefler Tre a un auter ꝑ 
fait gu ſans fait, nient 
feaſant mention ql e- 
ſtate il averoit, # de 
ceo fait liverie de lei⸗ 

ſin, en ceg caſe Ie 1 
ad eſtate pur terme de 


wo we la hie, & iſnt entant 


Gꝛantæ. 

'Jt- It Lefſte fox life Wen 
his Eſtate to him in the re⸗ 
verſion and to a ſtranger, the 
_ Is 12 is ſevered, and 

eberſion executed foz 
oh one moirty by the act of 


a 


que les terres fueront 
Dones a eux, ils ont 
joint eſtate pur terme 
de lour vies: & la cauſe 
pur que ils averont ſe⸗ 
veral inberitances eff j 
ceo, entant que ils ne o 
poiẽt aũ ꝑ nul poſſibi- 


Sep. 283. 


the Donees hath iſſue 
and die, the other 
which ſurviveth ſhall 
have the whole by the 
ſurvivor for term of his 
life, & if he which fur- 
viveth hath alſo iſſue, 

and die, then the iſſue 
of the one ſhall have 
the one moiety, & the 
iſſue of the other ſhall 
have the other moiety 
of the land, and they 
ſhall hold the land be- 
tween them in Com- 
mon, and they are not 
jointenants but are te- 
nants in common, And 
the cauſe why ſuch 
Donees in ſuch caſe 
have a joynt eſtate for 
term ot their lives, is, 
for that at the begins 
ning the lands were gi. 
ven to them two, wc 
words without more 
ſaying make a joynt e- 
ſtate to them tor term 
of their lives, Forifa 
man will let land to 
another by Deed or 
without deed, not ma 
king mention what 6+ 


eſſex ſite he ſhall have, and 


of this make livery of 
ſeiſin, in this caſe the 
Leſſee hath an eſtat 
for term of his lit ng 
ſo in as much as the 
Lands were given to 
them, they have 3 
nt eſtate. for term 
of their lives, and the 
reaſon. why they ſhall 
have ſeveral Inhe- 
lity 


Lib. III. 


lity un heire enter eur 
ingender, ſicame hame 
gt feme patent aver, cc. 
donque la {ep voet que 
lour eſtate c lour en⸗ 
h:ritance ſqit tiel came 
reaſon voet, ſolonq; la 
fazme & effect des pa⸗ 
roir del done. & ceo ct 
a les heixes q lun en⸗ 
gendꝛa de ſon coꝛps ꝑ 
alcun de ſes femes, 4 a 
les heires i laut en⸗ 
gendza de ſon co2ps Þ 

aft de (es femes, fc. 
Ilſint il co vient ꝑ ne- 
ccffitie de reaſon que 
tis averont . [everair 
enheritances. Et en 
tiel cas (i liſſue dun 
des donees apzes la 
moꝛt des donees devie, 
iſlint que il nad aſcun 
iſſue en vie de ſon co2Þ 
engendze, dauque le do⸗ 
no2 au fon heire poit 
enter en la moiety com 
en ſon reverſion, gc. 


coment q̃ laut des da⸗ 


nes ad iſſue en vie, ce. 


Gt la caule eſt, que en- 


tant que les enheri⸗ 
tances ſont ſeveral, ac. 
le reverſion de eur en 
lep eſt ſeveral, ac. Fle 
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ritances is this, inaſ- 
much as they cannot 
by any poſſibility have 
an heir between them 
ingendred, as a man & 
woman may have, &c. 
the law will that their 
eſtate and inheritance 
be ſuch as is reafona- 
ble,. according to the 
form and effect of the 
words of the gift, and 
this is to the heirs wb 
the one ſhall beget of 
his body by any of his 
wives, & to the heirs 
which the other ſhall 
beget of his body by 
any of his wives, &c. 
So as it behoveth by 
neceſſity of reaſon that 
they have ſeveral in- 
heritances. And in this 
caſe if the iſſue of one 
of the donees aſter the 
death of the donees 
dy, ſo that he hath no 
iſſue alive of his body 
begotten, then the do- 
nor or his heir may en- 
ter into the moiety as 
in his reverſion, &c. al- 
though the other do- 
nee hath iſſue alive, 
&c. and the reaſon is, 


Sect. 283. 


I a man maketh a Leaſe 
koꝛ lite and granteth the re= 
verſlon to two in fee, the Leſ= 
ſes granteth his eſtate to one 
ol them, they are not joynte⸗ 
nants of the reberſton, foz 
there is an execution of the e⸗ 
ſtate foz the one moiety, and 
an eſtate foz life, the reverſion 
— the other of the other moie⸗ 


4 

Here Littleton hath well 
reſolved a doubt, fox of an⸗ 
cient time it hath been ſaid 


ch) That when lands have (h) r7E.3/51.78.13E.5: 
been given to two women , 39.50E. 3. Statham. tit. 
and to the heirs of their two 9 


bodies begotten (which caſe 
our Juthoz putteth in the 
next Section) that the hus= 
band having iſſue ſhould be 
Tenant by the Curteſſe li⸗ 
ving the other ſifter , foz that 
as lome held the inheritance 
was executed, and that the 
ſiſters were Tenants in com⸗ 
mon in poſſeſſion, and conſe⸗ 
quently the husband to be 
Tenant by the Curteſle , 
which he could not be if the 
woman had a joynt eſtate foz 
term of their lives: and like= 


wiſe it was ſaid (i) that the (i) 44E.z.taile r3.3 Af 

Iſſue of the one ſhould reco⸗ 3 . | 
r ; orbets caſe. lib. 1. f. 8. 84. 

ver the moiety in a Formedon —— er 24. 

See before in the Chap» 

ter of Ten. by the cur- 

tokie Sectione. 


living the other ter. But, 
Verba ſunt hæc, and Littleton 
grounding himlelf upon good 
Aut hoꝛity in Law hath clear⸗ 
ed this doubt. 


J Nient feaſant 
mention quel eſtate il 
averoit, Here Littleton 
addeth materially (not ma⸗ 


king mentton of what eſtate) 
fox (k) if in the pꝛemiſſeg 


lands be letten , oz a rent (4) Pl. Com. in Throck- 
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ne. 5 0. E. 3. Feoffments 
Faits. 97. 


ſyrvivo2 nel iſſue del foraſmu h as the inhe- granted T : mortons caſe. 
auter ne tiendza pas —— ſeveral, &c. ment is ——— — 


lieu daver lentiert᷑. 


the reverſſon of them 
in law is ſeveral, &c, 


and the ſurvivor of the iſſue of the other ſhall 


hold no place to have the whole. 


life paſleth, but if the Haben- 
dum limit the ſame fo: years 
02 at will, the Habendum doth 
qualifie the general intend⸗ 
ment of the pzemiſſes ; Ind 
the reaſon of this is, fo: that 
it is a maxime in Law, That 


ehery mans grant ſhall be taken by cantktucion or Katy mo@ forcible againſt himſelf Aeg uk. 
eve: conce iſio fortiſſunè contra d : rem — 5h 2. het fo to be Ty 

aan that no wzong be thereby dene, faz it ig anather maxime in Law, Quod legis conftructto 
non facit injuriam 28 J therefoze if Ga foz life maketh a Leaſe gensrally, this onus 


| 


— — —65U4G ' “k 2 — —— —— l.—. = 


- 
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(1) 8E. 3. 427. tit. Feoffm. 
& Fairs 73. 30H. 8 tit. 
Joynt. B. 5 3 Dier.fol. 361, 
Pl. Com. 1 60. 


Bracton. 


Ariſtot. 1. Metaphyſ. 


Virg. 1. Georg. 


pier 14 El. 309. 
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taken by conffruction of Law, an eſtate fo: his own life that made the leaſe,foz if it ſhould be 
a lraſe foz the lite of the Leſſee, it ſhould be a wzong to him in the reverſion, And lo it is if 
Tenant in tail make a Leaſe generally, the Law ſhall contrive this to be ſuch a Leaſe as he 
may lawfully make, and that is foz term of his own life, fo2 if it ſhould be foz the Leſſee, it 
thouid be a diſcontinuance, and conſequently the ſtate which ſhould paſs by conftrugion of law 
Could wozk a wzong, : F 

¶ Et i ſſint entant que les terres fueront dones aeux ils ount joynt e- 


ft ate pur lour Die. This is plain, but with this exception, Unleſs the Habendum doth 
otherwiſe limit the ſame. And therefoze if a leaſe be made (1) to two, Habendum to the one foz 
life, the remainder to the other foꝛ life, this doth alter the general intendment of the pꝛemiſſes, 
and ſo hath it been oftentimes reſolved. And ſo it is if a Leaſe be made to two Habendum the 
one moiety to the one, and the other moiety to the other, the Habendum doth make them tenants 
in Common, and ſo one part of the Deddoth explain the other, and no repugnancy between 
them, Et ſemper expteſſum facit ceſſare tacitum. 


q Per nul poſſibilitte. Here it is to be obſerved, Chat where the Gꝛant is impoſli= 
ble to take effect accoꝛding to the Letter, there the Law ſhall make ſuch a conſtruction as the 
gift by poſſibility may take effect, which is wozthy of obſervation. Benignz faciendz ſunt in- 
terpretationes cartarum propter fimplicitatem Laicorum, ut res magis valeat quam pereat. 


C Iſint il covient per neceſſitie ae reaſon, The reaſon of the Law is the life 
of the Law,foz though a man can teil the Law, yet if He know not the reaſon thereof, he ſhall 
ſoon foꝛget hig ſuperficial knowledge: but when he findeth the right reaſon of the Law, and 
ſo bꝛingeth it to his natural reaſon, that he compzehendeth it as his own, this will not only 
ſerve him foz the underftanding of that particular caſe, but of many other, Foz Cognitio legis 
eſt copulata & complicata. Ind this knowledge will long remain with him, all which is plain⸗ 
ly implied by the wozds, and (&c.) of our Authoꝛ in this Section. | | 


Et en tiel caſe ſi liſſue dun des Donees apres la mort des Donees 


devie, iſſiut que il nad aſcun iſſue en vie de ſon corps engendres, donques 


le Donor ou ſon heire poet enter en le moietie. This is miſtaken in the impꝛint⸗ 
ing, and varieth from the oꝛiginal, which is, Si lun Donee ou liſſue dun les Donees apres la mort 


des Donees devie, iſſint que il nad aſcun iſſue, &c. Foz it is ebident, that if the one Donee him 


ſelf dieth without iſſue, the Inheritance doth revert foz a moietp, and after the deceaſe of the o⸗ 


ther Donee, the Donoz may enter into that moiety, and whether the Iſſue of the one Done 


dieth without Iſſue at any time either in the life of the other Donee, oz after his deceaſe it is 
not material, foz whenſoever no Iſſue is remaining of the one Donee, ſo as the ſtate tail is 
ſpent,the Donoz may after the deceaſe of the ſurviving Donee enter into that moiety. 

Et la cauſe eſt, que eutant que les inheritances Sc. Liittleton in this 
Chapter hath often ſaid, Et la cauſe eſt, which is woxthy of obſervation, fo: then we are truly 
ſaid to know any thing, when we know the true cauſe thereof : Tunc unumquodque ſeire dici- 
_ cum primam cauſam ſcire putamus : Scire autem proptie eſt rem ratione & per cauſam cog- 
noſcere. 


Felix qui potult rerum cognoſcere cauſas: 


And therefoze all Students of Law are to apply their pzincipal endeavour to attain there = 
unto, all which is implyed by the wozds and ſeveral dc. in this Section. | | | 

Here the cauſe of the entry of the Donoz into a moiety in this caſe ig, Chat inaſmuch as the 
Inheritance is ſeveral, the reberſtan is ſeveral. Therefoze upon the ſeveral determination of 


the eſtate in tail, the Donoz may enter, and the Law termeth a reverſſon to be expectant non 


the particular Eſtate, becauſe the Donoꝛ oꝛ Leſſoz oz their heirs after every determination of 
any particular Eſt ate, doth expect oꝛ look fo: to enjoy the Lands oꝛ Tenements again. 

q Le reverſion de eux en ley eſt ſeveral, &c. hereby, and by this (&c.) is 
implyed, That upon one joynt oz entire gift oꝛ Leaſe there is one joynt oz entire reverſton, 
and upon ſeberal Gifts 02 Leaſes there be ſeveral reverſiong. And this is to be underſtood 
of the reverſion in the Donoꝛ oꝛ his heirs. But albeit the Gifts oꝛ Leaſes be ſeveral, yet if the 
Donoꝛs oꝛ Lefſo:s grant the reverſfon ts two oz moze perſons and their heirs, they are Joyn⸗ 
tenants of the reverſion. And ſo it is of a Remainder : and therefoze if a gift be made to two 
men and the heirs of their two bodies begotten, the remainder to them two and rheir-hecrs, 
they are Joyntenants for life, Tenants in Common of the ate tail, and Joyntenants of 2 


UMI 
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ler ſiuple in reminder, tos they are joent turchaſeis of che e ſimple, and theremainder in 
X6 is a new oxeatiꝭ eſtate, but the reberſion remaining in the-Danoz, oꝛ his heirs; is a part 
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of his ancient Fee flmple. 
| Se. 284. 
< JT ; T ſicome eſt Nd as it ĩs ſaid of C — giverh lands 44. 3. tit. taile. i 3! 
Dit De males, Males, in the ſame woman, and the heirs 


en me le maner eſt manner it is where or thetr thee bodies begotten, 


tou terre eſt done a land is given ts two In ain caſe ther have ſeve- 
females, ales females, and 40 the mart park ron 


hies Siour deur coꝛps heirs of their ewo bo- may liep marry both 
engendꝛes. | dies engendred, Nn the canner mares — 
both in præſenti, and the Law 


will never intend a poſſibility upon a poſſibility, as firit to marry the one, and then to marry 

the other. Secondly, the foꝛm of the gift is, To the heirs of their thee bodies, which is not 

voſſible, and therefoze they ſhatl have ſeveral Jnheritances, And ſo it is, if a gift he made to 

one man and to two women, mutatis mutandis. In the ſame manner, if a, git᷑t in tail be made | 

to a man and his mother, (m) oꝛ to a man and his filter, oꝛ to him and his aunt ac. in this (m) 13E.2.39.78.4.:6. 


JMI 


and like caſes, albeit the gift is made to a man and a woman, yet they 


have ſeveral inheri⸗ 


tances, becauſe they cannot marry together, and are within the rule and-reaſon of our Au⸗ 


o 


C JTanſi terres foy- 
ent dones a deux 
gt a les heirs de lun 
de eur, ces eſt bone 
Japnture, d dun ad 
Eanktenenent, & lau- 
ter ad:fce male: Et 
g celup que ad le fee 
Devie, celuy que ad tc 
frauktenement avera 
lentiertie per le ſur- 
no; | Pur terme Þ ſa 
maner eſt, lou Tene- 
ments ſont danes a 
DEUX & les heires del 
cozps Aun DEeUT en⸗ 
gends, kun ad frank- 
Zenemettt, c lauter ad 
fee taile, ac. 


eſtate in poſſeſſion, the wozds in the wait be true hat he was 


Set. 286. 


A* if lands be gi- 
A ven to two and 
to the heirs of one of 
them, this is a. good 


Joynture, and the one 


hath a freehald, & the 
other a fee ſimple. And 
if he which hath the 
the freehold ſhallhave 
the-entierty by ſurvi- 
vor for term of his life. 
In the ſame manner it 
is, Where tenements 
be given to the heirs 
of the body of oneof 
them engendred, the 
one hath a Freehold, 
and the ther a Fee 
tail, &c, 


che (Cc. ) in the end 

of it, they are Joyn= 
tenants to life, and the Fee= 
fimple oꝛ eſtate tail is in 
of them, and becauſe it is by 
one and the ſame conbeyance, 
E 
er not evetuted 
to all plirpoles, as hath been 
It a ine beiebied to two, 
(n) ardivithe/heirs-of one of 
them, by kozce whereok he is 


C B. this Section, and 


(a) 4E. 3.9. 11H. 4. 55: 
31. 3. Scire facias 19. 
29H. 3. Mord B.; 9. 


ſeiſed, hethet hath fee dieth, 4E. 3.37. 


and after the Joyntenant for F. N. B. 196. & 219. 
life dieth, and a stranger a= 4E. z. Itinere Derby. 
dates; in this caſe the heir 24.3. 70. 


may either ſuppoſe the fe ſim⸗ 


ple executed, and have an aſſiſe 


——— r 
ich uit i R. pater 
Fair ſeiſitus die quo obiit in do- 
minico ſuo ut de feodo, which 
cannot be ſaid of him that 


.-hath but a remainder expe⸗ 


ſtant upon an cate £03 life, 
but in reſpect that he is ſeiſed 
of a fe fmple, and of a joynt 


ſeiſed in Dominice ſuo ut de feodo. 


Likewiſe the heir may have a wꝛit of Right, which alſo in ſome ſozt-p2oves the Fee ſimple 
executed, oꝛ the heir map have a Scire facias to exetute the Fine, by which the heir * 


Lib. III. Cap. 3 = 
that the fee was not executed, 02 he ma maintain a wit of Intruſion where the heir mabeth 

the like ſuppoſition, and ſhall termita Remainder. And vet when land is given te two and 

o the heirs ol one of them, he in the remainder cannot grant away- his fee fimple, as hath don 


did. 


(Laime, rien: 


per diſcent 
deſtate en Fee ſimple, d 
lun graunt un rent charge 


de fon compuigui- 


F. N. B. 2 04. E. 207. 7H. 56. 2 
13H. 7. 22. 10E. 3. 34. on, Sc. By which 


19R.2.cit.Charge rs. (&.) is implyed, Chat 
3. f. d. vide Sect. 289. ſo it is if one Foynte= 
nant acknowledge a 
Keeogniſance oz affa= 


tute, oz ſuffereth a judg-- 


ment in an Icon of 
Debt, gc. and dieth, 
| befoze execution had, it 
hall not be executed af= 
terwards. But if exe= 
cution be ſued in the 
life of the Conuſoz, it 
hall bind the furvivo;, 
and it is further im⸗ 
plyed, That both in 
the caſe of the Charge 
and of the Recogni= 
ſance, Dtatute, and 
Judguwent, if he that 
chargeth, ac. ſurvive, 


2 man be noſſeſſed of cer⸗ 


{p) iE. z. tit. Execution I a Uilleine pur⸗ 

Statham. chaſe lands, and bind 
himſelf in a Kecogni= 
ſance, if the Rozden= 
ter befoze execution, the 
Toꝛd ſhall avoid: the 
ſame, as it hath been 
- ſaid. 


But otherwiſe it is 

if he had made a Keaſe 

. fox pears, foz the rea⸗ 
ſon that Lictleron here 

vieldeth in this Se- 

AA two Jopnte⸗ 
(q) 14H. 5. 22. Pl. Cem. 242 "pet _—_ 
263.b.in Dame Hales them grant to LS thac 


calc 
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Sea. 286. 


- C]Tem {i deux joynte- 


naunts ſont ſeiſies 


per (on fait a un auter 
- hozs. de ceo, que aluy ał⸗ 
'fiert, en ceſt caſe durant 
la vie le Gzanto2z, le 
Rent charge eſt effectual : 
Mes | apzes ſon veceſle 
le gratnt' le rent charge 
eſt void, quant a charger 
la terre, car celuy- que 


ad la terre per le ſurvt- 


voz tiendza tout la terre 
diſcharge, / Et la cauſe 
eſf, pur ceo que celuy 
que ſurveſquiſt clapma d 
ad la terre per le ſurvi⸗ 


fre ſimple, & devant al⸗ 
. Cun partition fait , lun 
charge ceo;que a luy ał⸗ 
fiert per ſon, Fatt, dun 
Rent charge, cc. d puis 


moꝛuſt ſans iſſue, per que 
ceo que a lup affiert dil 
cend a lauter Parcener , 


en ceſt caſe: lauter Par- 


cener tiendza la Terre 
charge, dc. pur ceo que 


il vient a cel moietie 


per deſcent come heire, ac. 


A Lſo if two. Joynte- 
Anants be ſeiſed of an 
eſtate in fee ſimple, and 
the one grants a Rent. 
charge by his deed to a- 


nother out of that which 


belongeth to him: in this 
caſe during the life of 
the Grantor; the Rent 
charge is effectual, but 
after his deceaſe the 
grant of the rent charge 
is void, as to charge the 

land, for he which hath 
the land by ſurvivor, ſhal 
hold the whole land diſ- 
charged. And the cauſe 
is;for that he which ſur 

viveth elaimeth & hath 


the land by the ſurvivor; 


& hath not nor can claim 
any thing by deſcent 
from his companion, &c, 
But otherwiſe it is of 
Parceners, for if there be 
two Parceners of Tene- 
ments in fee ſimple, &be- 
fore any partition made 


the one chargeth that 


wen to her belongeth by 
her Deed, with Rent 
charge, &c. & after dieth 
without iſſue, by which 
that which belongeth to 
her deſcends. to, the o- 
ther parcener, in this 
caſe the other parcener 
ſhall hold the land char- 
ged, &c. becauſe ſit 


came to this moiety by deſcent, as heir, &c. 
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if he pay to him ten pound befoze Michaelmas, that then he ſhall hahe his term, the Gzant 

dreth before the day, 1. S. pays the ſumme to his Grecatozs ot the day, pet he ſhall not habe 

the term, but the Survivo? ſhall hold place, foz ic wag but in nature of ' a Conmunicari= 

on, but if he had made a Leaſe foz years to begin at Michaelmas, it thoutd have bound, the 

Syrvivey. ; | e ou on © 
Ind where Littleton putteth the caſe of a Rent charge, It is ſs likewiſe implied, that if Vide Sed ats. 

one Jayntenant granteth a Common of Paſture, oꝛ ot Tyrbary, o of Eltovers, '02 a Cozo 

0z ſuch l ke out of his part, oz a way over che Land, this ſhall not bing the Survisz ; bz i 

is a maxim in Law, that Ins accreſcendi præfertur oneribus; and there is angther maximt; 

that Allenaus rei præfertur juri acereſcendi. N 5 Fer l i 
It one Joyntenant in Fee ſimple be indebted to the King, and dyeth, cr) atter his deceaſp (4 Aff 5.50 Al. 8. 

no extent ſhall be made upon the Land in the hands of che Hurvivoz:- 85 N F. N. B. 1.49. d. Pl. Com. 324 
It a recovery be had againſt one Joyntenant who dyeth befoze execution, the $urvivour 

ſhali not avoid this recovery, becauſe that the right of the moiety is bound by it. . 
It᷑ one Inyntenant in kee, take a leaſe foz years of an eſtranger by Deed indented and dy⸗ 

eth, the Durvivour ſhall not be bound by the Concluſſon, becauſe he claims above it, and 


not under it. 


Et la cauſe pur ceo que celuy que ſurve ſtquiſt claim & ad la terre 


per Fur vi vor, &c here again Littleton ſheweth the reaſon: and the cauſe wherefoze the 
DSurvivaue ſhall not hold the Land charged is, foz that he claimeth the Land from the firff 
Feoffoz and not by his companion, which is Lirtlerons meaning when he ſaith, (that he clai⸗ (074 E. 4. 1. b. is E. a. 
meth by Hurvivozz) Foz () the ſurviving Feoffee may pleade a feoffment to himſelf with⸗ Brie fes 30.3E.2.Enry77. 
out any mention ot his joynt Feoffee . And this is the reaſon, That if two Joyntenants be 75 E.3. 28.33 6.3.26. 
in fee, and the one maketh a Leaſe foz years, reſerving a Rent and dyeth, the ſurviving Fe⸗ _— 1 46 E. 3. 77 
offee (t) ali have the Me verſion by urvivour, but he ſhall not hade the Rent, becaùſe he (() * * 2. & 3Eliz. 
claimeth in from the firſt Feoffoz which is paramount the Kent. It there be two Jopnte⸗ 12 lib. r. fol oe. . 
nants in Fee, and the one Joyntenant grant a Rent charge out of his pare and after re⸗ vide lib. 6. fol, 78,75. 
teaſeth to his joynt companion and dyeth, he ſhall hold che Land charged#oz vhat he is oüt et 
the reaſon and cauſe ſet down by Littlecon, becauſe He claimerh not bySurvivoz in ag much aß 
the relcaſe pzrventeth the ſame. Ind of this opinion wag Lietletan himſelf (u) befoze the G (uv); 2 8.6.5.2: 
2255 ot 83 2 m_ 758 that ri ot Wh C. de Joyntenauts in fee,and A. char= 9 Eliz.Dyer oy: _ 
geth his part, and then releaſeth to B. and his hei dieth, that the(w) charge is nod fog (#)37 H.. cit. alienation, 
Ever, becauſe in that caſeB.cannot be in from the A ene eh 2 he ackey, Br. 3 . 10 £4.35. 3 
nion at the time of the Releaſe made, and ſeveral witz of Fræcipe mutt be bzought againtt 2 fl 6 2 b. per eis. 
them. Ind albeit the Releaſe of one Joyntenant to the teſidue of the Joyntenants makes no 3; * a 
degree in ſuppoſition of Law, neither is there any ſeveraleſtate between them, but the effate 33 E.z.Avowry 195: 
of him that releaſeth is as it were extinguiſhed and dzowned in their eſtate and poſſeſſion, fo 14 8.4.2. 
as one Præcipe iyeth againſt them, yet ſhall they hold the Land charged as is aſoꝛeſaid. As if 
Teaant foz life grant a Kent charge, and after ſurrendzeth his eſtate to the Leſſoz,albeit th e 
eſtate charged be dzowned,ond the Lefloz is not in by him, yet he ſhall hold it charged. 
Mes auterment eſt de 'Parceners Car [i font deux Parceners. (dc. 

2 is —_ * _ Es by Cuſtome as of Barceners by the Commoy 

aw, and here is implped the reaſon of the diverffcy,foz that the Surviboz doth claim above 
the charge, and the heir by deſtent under che charge. y Di n 


Sec. 287. 
q [Tem ſi ſont deur A Lſo if there be Pl teſtament, 
joyntenants des two Joyntenants " &c, Either in 


terres en Fee ſimple of Land in Fee ſimple waiting oz nuncupative ac= 
deins un burgh, lou within a Borough, 2 . 

les terres & tenemts where Lands and Te: IU #4cauſe eff pur 
font diviſables per nements are diviſible © —— deviſe poer 
teſtament, d i lun de by Teſtament, and if Pere "fect mes a- 
les dits deux jopnte- the one of the ſaid two pres te mort le deviſor 
nants deviſe ceo gue Joyntenants deviſeth S per ſa mort tout 1a 


a lup affie th terre maintenant de- 
y affiert per ſon that which to * be- 1 
| 92 com» 


Lib. III. 


kl. Com. Fulmerſtentenſe. 


— 
Cap. 3. 
compagnion, Sc. pere 
both their claims commence at 
one inſtant, and alt h an 
Infant, Eft Unum indiviſibile 
tempore quod non eſt rempus 
nec pars , ad quod ta- 
men partes temporis oounectun- 
tur, and that, inſtans cſt finis u- 
nius temporis, & Principium al- 
terius. Pet in conſideration of 
Law there is a pꝛioꝛitp of time 
in an inſtant, as here the 
Sur vibaꝛ is pꝛeterred befoze 
the deviſee,foz Littleton ſaith, 
that the cauſe is that no de⸗ 
viſe can take effec till after 
the death of the Deviſoz, and 
by his death all the Land 
p;elently cometh by the Law 
to his Companion. Where= 
by it appeareth, that Little- 
ton by theſe wozds, Poſt mor- 


tem & per mortem, though 


they jump at one inſtant, yet 
alloweth pziozity of time in 
the inftant which he diſtin⸗ 
guiſheth by per and poſt. Ind 
the reaſon of this pꝛiozity 
is, that the Survivour 
claimeth by the firſt Feoffoz 
(as hath been ſaid) and 
therefoze in judgement of 
Aaw his title is paramount 
the title of the Deviſee, and 
conſcquently the deviſe void, 


and the rule of Law is, that, 


Jus accreſcendi prefertur ulti- 


ma voluntati: 
Two Femes joyntenants of a Leaſe fo: years, one of them taketh husband, and dyerh, 


vet the terme lh. 
vive, pet the 


LE. s. Executors 108+ 


(x) Fleta lib. 2. eap. 3 o. 
Bracton lib. 2. fol. so. 
Britton fol. 178. 
Lamb. fol. 1 19.68. 


Of Joyntenants. 


teſtament, #£.# mos 
ruſt, ceo deviſe eſt 


voide. Et la cauſe eſt 


pur ceo que nul de⸗ 
viſe poit pꝛender ef- 
fect, mes apzes la 
mo2t le deviſoꝛ, c per 
ſa mo2t tout la terre 
maintenant revient 
per la lep a fon com⸗ 
panion, que ſurvel⸗ 
quiſt per le ſurvivoz, 
le quel il ne claime, ne 
ad riens en la terre 
per my le deviſo2, 
mes en fon dzoft de- 
meſne-p le ſurvivo? , 
ſolonque le courſe de 
lep, c. c pur cel cauſe 
tiel deviſe eſt voide. 
Mes auterment eff 
de Parceners ſeiſies 
des tenements devi- 


fables en tiel caſe de 


deviſe, qc. Cauſa qua 
ſupra: 


Sec. 285. | 


longeth by his Teſta. 


ment, &c. and dyeth , 
this deviſe is void. And 
the cauſe is for that 
no deviſe can take ef- 
fect till after the death 
of the Deviſor: and 
by his death all the 
Land preſently com- 
eth by the Law to his 
companion, which ſur. 
viveth by the Survi- 
vor, the which he do:h 
not claim, nor hathany 
thing in the Land by 
the Deviſor, but in his 
own right by the Sur- 
vivor according tothe 
courſe of theLaw.&c, 
and for this cauſe ſuch 
deviſe is void. But o- 
therwiſe it is of Parce- 
ners ſeiſed of Tene- 
ments deviſable inlike 
caſe of deviſe, &c. (au- 


ſa qua ſupra. 


ſurvive , foz though all Chattels reals are given to the husband, it᷑ he ſur⸗ 
urvivoz between the Joyntenants is the rider title, and after the martiage 
the Feme continueth ſole poſſefſed, ke if the husbanddyeth, the Feme ſhall have it, and not 
the exetutoꝛs of the husband. but otherwiſe it is of perſonal gods. 
AI a man be ſeiſed of a houſe, and poſſeſſed of divers heirelomes, that by cuſtome habe gone 


with the houſe from heir to heir, and by his will d-viſeth away rhe heirelomes, this debiſe is 


void; fox ag Littleton here ſaith, the Will taketh effect after His death, and by hig death the 
heirelomes by ancient cuſtome are veſted in the heir, and the Law pzeferreth the Cuſtome be= 
ke the Debiſe. Ind ſo it is if theLo2d ought to have a Herriot when his Tenant dieth, ard 
the Tenant deviſeth away all his gods, vet the Loꝛd ſhall have his Herriot fo: the reaſon a= 
fozeſaid. Ind it hath been anciently ſaid, that theHerriot ſhould be paid befoze the Moꝛtuarꝝ. 
(x)Imprimi; autem deber quiliber qui teſtaverit, dominum ſuum de meliore re quam habuerit recog- 
noſcere, t poſtea Eccleſiam de alia meliore &c-wherein the Loꝛd is pꝛełerred, foz that the tenure 
is of him. This duty to the Lozdis very ancient, fo: in the Laws befoze the Conqueſt ir 
is ſaid, Sire quis in curia, five morte repentina fuerit jnteſtar* mortuus, Dominus tamen nullam 
rerum ſuarum partem ( przter eam que jure debetur herioti nomine) ſibi atſumito. | 

In the Saxon tongue it is called Heregeat, as much to ſay (as I take it) as the Lozds 
Uefte , foz Here is Lo2d, and gear is Ueſte, Eut let us return to Littleton, 

Mes auterment eſt de Parceners jerjes des tenements deviſable 


en tiel caſe, del deviſe. 6c. 923 ſupra. 
The reaſon is evident, fo: that there is no Survivoꝛ between Coparceners, but the part 


of the one is deſtendidle, and conſequently may be deviſed. - 
; it, 


Lib. III. 


C — ile comile- 
ment dit, q cheſẽ 
Toyntenant eſt lei⸗ 
ſie de la t ert᷑ i il tient 
Topntment, per my c 
per tout, & ceo eſt au- 
tant adire < il eſt ſet- 
ſle ꝑ cheſcun parcel 
q tout, Fc. ct ceo eſt 
voter, car en cheſcun 
parcel & per cheſcun 
parcel, & per touts 
les terres F. tene- 
ments il eſt Joynt- 
ment ſeiſte oveſqz ſon 
companion. 


Sed. 288. 


Lſo it is common- 

ly ſaid, that every 
Joyntenant is ſeiſed of 
the land which he 
holdeth joyntly Per 
my & per tout, and this 
is aſmuch to ſay as he 
is ſeiſed by every 
parcel & by the whole, 
&c. and this is true, for 
in every parcell, and 
by every parcell, and 
by all the lands and te- 
nements he is joyntly 
ſeiſed with his com- 


panion. 
another purchaſe lands to them two and their heirs, J may en 


ter into a moietp. 
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7 12 eſt commune 

ment dit, &c. Chat 

is. It is the common opinion, 
and Communis opinio is 0 
god authozity in Law, A 
communi obſervantia non eſt 
recedendum, which appeareth „ig. Bra en lib. $4306 
here by Lictleton, r 

¶ Per my & per Flealib.z.cap.4. 


40 E. 3.40. 1 8 E. z. bre. 
Foul, Et fic torum tener & 81.35 H.6. 39. 


nihil tener, s. totum con- vid. the Second part of 
jnnRim,8& nihil per ſe ſepera- the Inſtitutes upon the 6. 
tim, And albeit they are ſo — — =_ —_— 
ſeiſed (as foz example where _—_—_— 1 
there de two joyntenants in 34. 
fee ) yet to divers purpoſes 

each of them hath but a right 

to a moiety, as to enfeoffe, 

give, oz demiſe. oz to foꝛfeit 

oz loſe by default in a Przci- 


- mp Villeine and (Y vid. s E. 3. 4. 
Pe. At my villrine (y) and 7. 4. 29. 1 . Eli. Dyeris z: 


vid. 595. 


Ind where all the jorntenants joyne in a feoffment, every of them in judgement of Law do 
give but his part. It an Alien and a ſubject purchaſe lands joyntly, the King upon office 
found ſhall have but a moirtie. And Littleton afterwards in this chapter ſaith that one joyn= 
tenant hath one moiety in Lam, and the other the other moiety, Indtherefoze if awo jopnte⸗ . a 
nants be (2) and both they make a feoffment in fee upon condition, and that foꝛ bzeach there= (2) Pl. Com. in Browning: 
of one of them ſhall enter into the whole, yer he ſhall enter but into a moisty, becauſe no more elo. 
in judgment of Law paſſeth from him; and ſo it is ofa Gift in taile oz a leaſe foꝛ life, c. 


Vet every joyntenant may warrant the whole, (a) 


paſſeth from him. 


becauſe a man may warrant moze then (a) vid. the ſecond part of 


the Inſtitutes upon the 6 


Ik two joyntenants make a feoffment in fee (b) and one of the Feoffoꝛs die, the Feoffes can= *aprer of the Statute of 


not pleade a feoffment from the ſurvivoz of the whole, becauſe each of them gave but his part, DER and the other 


but otherwiſe it is on the part of the Feoffees, as hath been ſaid befoze, 
And where two joyntenants be, the one of them (c) may make the other his Bailiffe of his 


books aforeſaid. 
(c)21 E. 3. 60. 


moiety , and have an Action of account againſt him. And one jopntenant (4) may let his (d) r 1 H. 3.60. 33. 
part foz years oꝛ at will to his companion. „ 


AM two joyntenants by of certaine lands, and the one of them by ' Deed indented (e) bar⸗ 
gaineth and ſelleth the lands, andthe other joyntenant dyeth, and then the Deed is inrolied, 


(e)s E. s. tit. Fait iaroll. 
9 Br. 


there ſhall paſſe nothing but the motety which the bargainer had at the time ot the bargain. 


C [Tem {i deux join⸗ 


tenants font ſei⸗ 


lies de certain ter⸗ 
res en fi ſimple, lun 
leſſa ceo que a luy afft- 
ert a un eſtranger pur 
terme de 40. ans, & de⸗ 
vie devat le term com⸗ 


8 64d. 28 9. 


'A ſo if two ſoynte- 
A nants be ſeiſed 
of certain lands in fee 
ſimple, & the one let- 
teth that to her belon- 
geth to a ſtranger for 
terme of fortie years, 


and dieth before the 


T TYEr force de 
meſme le dit 
leaſe, Gc. e 
By this (c.) is impli= (H Vid. Sect. 2 56. & 660, 
ed, That where our Au- & Seck. 2. 
thoz ſpeaketh of Joynte= 
nants ſeiſed in fee, that ſo 
it ig if two be ſeiled fox 
life and one make a Leaſe 
to begin pelently, oz 


A244 2 in 


Cop 3- 
in faruro,and dieth this Leafe 
ſhall bind the ſurvivo: , ag it 
(g)31 H. 4.90.14. H. 8. 6 hath been adjudged. (g) And 
17.8.4 5.4.8. ff 6.2. if one Joyntenant grant 
eee. . ee veſturam terræ, 02 herbagi- 

* 3. Execution 56. p at nd di⸗ 
11. El. Dy. 28 5. P. Com 160 Um tetræ, £02 yeates, a * 
a Temps E. 1 Aſſ. 422. 20, eth this ſhall binde the ſurbi⸗ 
H. 6 4. H. 7. 1 3. 10. H. 7. Voz, foz ſuch a Lefſce hath 
bs right in the land. So it is if 
two Joyntenants be of a 
water, & the one granted the 
ſever all Piſchatie. 


Lun leſſa. The 

one on. At 1. — 

ch)s. E. 3.3 8.3 9. 8 2. nants be of an owlon , 
>£.3.20.21.17.84.3.37.b and(h)the one preſenteth to 
22.E.3;9.30.E.3.16, the Church, and his Clerke 
11-H.4-54 15. E. 3. Dar. ig admitted e inſtituted, this 
preſentment. 11. 10 E.. in reſpect of the pꝛibity ſhall 
94-1-H.7.1 Þ.2-R-3.Quar. not put the other out of poſ⸗ 
26 H.8 br. Preset. leſſion, but if that Joyntenant 
27. N. 8. fo. 1 1. 5. H 7.8. that pzeſenteth dieth, it (hall 
6.E.4.10.b.Do&. & Stud. ſerve fo: à title in a Quar 
116.34.8.6.40.20.E.3, impedit bzought by the Sur= 
Au. imp. 63. F. N. B. 34. V. yevos. But vet it one Joyn= 
tenant o2 Tenant in Com⸗ 


Lib. III. 


mon pꝛeſent, oz if they pꝛeſent 
feverally, the O:zdinary may 


either admit oz retuſe to admit 
ſuch a Preſentes, unleſs they 
joyne in pꝛeſentation, and af= 
ter the (ix moneths he mar in 
that caſe pꝛeſent by Lapg. 
Baut if two 0 moe Co⸗ 
(i) Brac. Ii fo. 2 36.244. PAarceners be, (i) and ther 
247. Brit. fo. 2 23.4 5 .Edw. cannot to pꝛeſent, the 


agree 
3 Fines 41.1 3 eldeft all pꝛeſent, and if her 
imp. 176. 3 fl. H. 6.9 f E. 3. iter dot (Rt 
#.59.5 H. g. 10. F. N d. * 
34. V. 


biſturbe her, the 
ſhall have a Quare impedit 
againſt her, and ſo ſhall the 
Iſſue and the Aſſignee of the 
eldeſt, and yet he is tenant in 
Common with the poungeff. 
Ind in the ſame manner the 

Curteſie of the 


pzeſent , and the other two 
pzefent joyntly oz feverally , 
the Ordinary may 

them all, fo2 the eldeſt did 
not pzefent alone but the and 
one other of her lifters. But 
now let us returne toLirtleton: 


Of Joyntenants. 


mence, ou diens k kme, 
en ceſt caſe apꝛes (on 
deceaſe le Leſſ poet 
ent # occupter ta mo- 
iety a luy Lefle durãt 
le terme dc. coment q 
le Leſſee navoit ungs 
pofſeſſion de ceo en la 
vie le Leſſoz. ꝑ foꝛce 
de meime k leaſe, cc. Et 
le diverſitie perenter ł 
caſe ve grant de Rent 
charge avantdit. q ceſt 
caſe eff c, car en grant 
de Rent charge ꝑ jopn- 
mets demurget touts 
foits come fls fueront 
ade vant, ſans ceo que 
aſcun ad aſcun dꝛoit 
daver aſcun parcel de 
les tenements kfozſque 
eur meſmes, # les Te⸗ 
nements font en tiel 
plyte, come ils fueront 
devant le charge, dc. 
Mes ou Leaſe eſt fayt 
per un Joyntenant a 
un auter per terme des 
ans, #c. matntenaunt 
per fo2ce de ic Leaſe le 
leſſee ad dzoit en meſm̃ 
la terre, ceſtaſſavoir 
de tout ceo que a ſon 
leſſour affiert, # daver 
ceo per fo2ce de meſme 


refufs le Leaſe durant ſon 
terme. Et ceo eſt la di⸗ 


verlitie. 


Seck. 289. 


terme beginneth, or 
within the terme, in 
this caſe after his de- 
ceaſe the Leſſee may 
enter and occupy the 
moiety let unto him 
during the term, &. 
although the leſſee 
had never the poſſeſſi- 
on thereof in the liſe 
of the Leſſor, by force 
of the ſame leaſe, &c. 
And the diverſity be- 
tween the caſe of a 
grant of a Rent charge 
a foreſaid, & this caſe, 
is this, for in the grant 
of a Rent charge by a 
Ioyntenant &c.the te- 
nements remain al- 
wayes as they were 
before, without this 
that any hath any 
right to have any par- 
cel of the tenements 
but they themſelves, 
& the Tenements are 
in the ſame plight as 
they were before the 
charge,&c. But where 
a leaſe is made by a 
I9yntenant to another 
for term of yeares, &e. 
2 by force of 
the Leaſe, the Leſſee 
hath right in the ſame 
Land(videlicet) of all 
that which to the Leſ- 
ſour belongeth, & to 
have this by force of 


the ſame Leaſe, during his term. And this is the diverſity. 


Sekt. 


UMI 


Lib. III. 


C 1 Te joyntenants 

( (ils voilent ) 
poient faire par- 
tition enter eur, & la 
partition eſt aſſets 
bon, mes de ceo faire 
ils ne lerront com⸗ 
pels per la ley. Mes 
fils voylet fair par- 
tition de lour pꝛoper 
volunt & agreement, 
le partition eſtoteraen 
la foꝛce. 


Of Joyntenants 


Sect. 290. 


L ſo joyntenants 

(if they will) may 
make partition be- 
tween them, and the 
partition is good e- 
nough, but they ſhall 
a compelled to 
doe this by the Law, 
but if they will make 
partition of their own 
will and agreement ; 
this partition ſhall 
ſtand in force. 


Sect. 290,291. 187 


J Oient faire par- 
litton. But this 
partition muſt be (k) by Deed (x) vi Sec. 2 59.318, 
as hath been ſaid befoze. But 
joentenants fo: years may(Ly (Ur s. El. Dyer 350. 
make partition without Deed, 
Illis ne ſerra compell. erb. 
This is true regularly, but by 
the cuſtome of ſome Cities # 
WBooughs one joyntenant o: 
tenant in Common map com- (m) 1. H. 2. ca. 1. 3 2. H. 8. 
pell his companion by wꝛit of 32. vi. Sect. 264.24. 
partition grounded upon the —— 17. Ei. 

2 40. er I 
cuſtome —— den adjudge. 2 __ 
But lincel Note JOYN= 13. fl. pyer a ob. vi. be- 
tenants a Cenants in connnbn fore in che Chapter ot 

— P 
generally are compeilable to Partition, many boekes 
make partition by wzit framed cited concerning this 


upon the Statutes (m) of 3 1. &œ 32. H. 8B. as befoze Hath been ſaid Ind alboic they be now "ef f 
eompellable to make partition, yet ſeeing they are compellable _ they mult purſue the 4 - 2 1 


Statutes and cannot make partition by Parol, fox that remaine 


Lirtlerons Yuthozicy herein it ſeemeth to me that if one j 


diſſeiſe another, and the Diſſeiſee bzing his aſſiſe foz the moiety, 
Ptainrife pꝛavethj it, yet no judgment ſhall be given to hold inleveraity.foxthen at the Com⸗ 


Late. nd by fo. aq; ä 

| Aſſ. 17. 10E. 3. . 

oz tenant- in Common a Af. 1,14 K 
in this cafe, though the po 162.20 E.z, 


. 62 28. Aſſ 35. 


won Law there might have deen by compulſton of Law a partition between joyntenantg and 3. Aſſ. 10. 7. H. 6. 4. 
tenants in Common, and by rule of Jaw the Plaintiffe muſt Have judgment actoꝛding to ag — . 5 


his pleint oz demand, 


112. Lib. 5. fo. i 2. & 13. 


It two Joyntenants be (n) ot land with Marranty, and they make partition by wiiting,the 1corrices Caſe. 
warranty is deſtroyed , but if they make partition by Wꝛit of partition upon the Statute , (n) 29. E. f. tit. Gran. 
the warranty remaineg, becauſe they are compell able vhereunto. 


'C — ſi un joynt 


eſtate ſoit fait de 
fre a le baron & a fa 
fem # a- un tierce ꝑ⸗ 
ſon, en ceo cas le ba- 
ron & fa ſem nont 
en ley en lour dꝛoit 
kozſq; le moiety, Fc; 
ct le tierce plon ave- 
ra tat cde le baron & 
fa feme ont, 8. lauter 
moiety.Fc. Et lx cauſe 
eſt, pur ceo q; le ba- 
ron à ſa keme ne font 
fozfque un perfon en 


Ses. 291. 

Lſo ifa joynt e- 
A ſtate be made of 
land to husband and 
wife, and to a third 
perſon, in this cafe the 
husband & wife have 
in law in their right 
but the moiety, & the 
third perſon ſhall have 
aſmuch as the hus- 
band and wife, vic. the 
other moiety, &c. And 
the cauſe is, for that 
the husband and wife 
are but one perſon in 


1 1 E baron & [a 


feme nont en ley 


en lour droit forſquele 


moiety Sc. William 

p o)Mich.z3.E.3. 
Oele and loan his wife (o) Rege Salop.in Tbelu 
purchaſer lands to them | 
William Ocle was attainted 


Birrerly and his . 


Hawkins the heirr of the ſaid 


Ioan in a Petition to the 
Ring diſcloſeth this whole 
matter, and upon a Scire facias 
against ths Patentee hath 


judgment to — the 


Lib. III. 


vid. Sect. 565. 


(pBract. li. 5. fo. 4 1 6. 
20 Hl. 3. Diſcont 532. 


Cap. 3. 


lands foz the reaſon here 
peelded by our Jttho:. 

But if an eſtate be mad? to 
a man and a woman & their 
heires befoze marriage, and 
after they marry,the husband 
and wike have moietpes be= 
tween them, which is im- 
plied in theſe woꝛds of our 
Authoꝛ, Baron & ſa feme 


¶ For [que un per ſon 
en Ley. Brad. ſaith (q) vir 
& vxor ſunt quaſi unica per- 
ſona, quia caro una & ſanguis 
unus. It hath bin ſaid, that 
if a reverſton be granted to 


a man & a woman and their 


(q)a. Mar. Dyer 149. 
3-Mar.Dyer.122. 
22 H. 8. Dyer 32. 


(r) 40 Aſſ. p. y. 


c. com. 43. Nichols 
caſe 


47H. 7. 


(t) 11 E. 3 Cui in vita 9. 
16 E. 3. ibid ʒ 6 E. 3. ibid. 
20.35 Aſſ. Pl. 13. 


31 H. 6. tit. Ent Congeable the a 
241.645 F. N. lk. and died the wife and the other Joxntenant were Joyntenants of the right, 


heires and befoze attoznment 
they entermarry, and then 
attoznment is made. That 
the husband and wife ſhall 
hive no moietyes, in this 
caſe no more than if a C harter 
of Feoffment be made to a 
man and a woman, with a 
Letter of Btturney ts make 
Livery, they entermarrp, & 
then Livery is made ſecu 
formam chartæ, in which caſe 
it is ſaid, that they have no 
moietyes. But certain it is, 
that if a feoffment were made 
befoze the Cat. of 27. H. 8. of 
uſes to the uſe ofa man (q) e 
a woman, and their heires, & 
they entermarry and then the 
Dtatute is made, i the hus⸗ 
band alien it is god fo: a 
moiety, fo: the Statute exe⸗ 


cutes the poſſeſſion accozding to 


It᷑ an eſtate be made to a Willeine and his wife (r)being 


Of Joyntenants. 


ley, & ſont en ſem- 
blable caſe , ſicome e- 
ſtate ſoit fait a deux 
Joyntenants , ou lun 
ad per tozce de joyn⸗ 
tut lun motety en ley, 
ct lauter lauter moei⸗ 
ty. dc. En melme le 
manner eſt lou eſtate 
eſt fait a le baron & a 
fa feme, d as auters 
deux homes, en tiel 
cas k baron 4 ſa fer 
nont fo2lqp la tierce 
part, c les auters 
deur homes les au⸗ 
ters deur parts, fc, 
Cauſa qua ſupra, 


P ſerra dit 
Del matter tou⸗ 
chant joyntenancy , 
en le chapter ve Te⸗ 
nant en common, > 
tenant per Elegit, 4 
tenant per ſtatute 
Merchant. 


Seck. 291. 


law and are in like caſe 
as if an eſtate be ma de 
to two Joyntenants, 
where the one hathby, 
force of the joynture 
the one moeity in law, 
& the other the other 
moeity, &c. In the 
ſame manner it is 
where an eſtate is 
made to the busband 
and wife, and to two 
other men, in this caſe 
the husband and wife 
have but the third part 
& the other two met 
the other two parts; 
&c.Cauſa qua ſupra. 


Ore ſhall be ſaid 
Jof the matter 
touching joyntenancy 
in the chapter of Te- 
nants in Common and 
tenant per Elegit, and 
tenant by Statute 
Merchant. 


ſuch quality, manner koꝛm and condition, as they had in the 
uſe, ſo as though it veſt during the covernure, yet the Þ of Parliament executes ſeveral 
morities in them, ſeeing they had ſeveral moieties in the uſe. 


free, and to their heirs, albeit they 


have ſeveral capacities,viz.theUilleine to purchale fo: the benefit of the Loꝛd, and the wife for 
her own, yet if the Loꝛd of the Uilleine enter, and the wife ſurviveth her husband, ſhe ſhall 
injoy the whole Land, becanſe there be no moteties between them. 


A man makes a Leaſe to A. and to a Baron and Femme, viz. to A. fo life, to the husband in 
tatle, and tothe Feme foz years, in this caſe it is ſaid, Chat each of them hath a third part 
in reſpect of the leveraltie of their eſtates. | | 

It a Feoffement be made to a man and a woman, and their heirs with warranty, (f) and 
they entermarxy, and after are impleaded and vouch and recover in value, moieties ſhall not 
be between them,foz though ther were ſole when theWarranty was made,notwithſtanding at 
the time when they recovered and had execution, they were husband and wife,in which time 


they cannot take by moieties. 


Albeit Baron and Feme (as 


Littleton here aith) be one perſon. in Law, ſo as neither of 


them can give any eſtate oz intereſt to the other, vet if a Charter oz .Feoffment be made to the 
wife , the-hugband as atturney to the Feoffoz may make livery to rhe wife, and ſo a Feme 


covert that hath power to (ell Land 


will, may ſell the ſame to her husband, becauſe t hey 


are but Inſtruments foz others , and the ſtate paſſeth from the Feoffee oz Deviſer. F 
It a huſband, wife, and a third perſon purchaſe Lands to them and their heirs (t) and the 
husband befoze the Statute of 32. H. 8, cap. 1.had aliened the whole Land to a — oik 
andift : 
had 


had died, the other Joyntenant ſhould have had the whole right bz ſurvivoz, for that they 
might have zopned in a Writ of Right, and the dilcontinuance ſhould not Have barred the en= 
try of the Survivoz,foz that he claimed not under the diſcontinuance , but by 1 
mount above the ſame by tho fir} leotfmtne, which is woꝛthy of obſer hation. ut it the huſ⸗ 


band had made a feoffment in ſee dut of the moitty,and he and Hig mile had died, their motety 


Muld not have ſurvived unto the other. : 2. 

And foz the better underſtanding of this diverſity divers things are.wozthy of obſervation 

Firſt, that a right of action and a right ot entry may ſtand in Joynture, fot at the Com=- _ : 
mon aw the alienation of the husdand was a dilcontinuance to the wife ofthe onemoiety, Vide Seck. 30ꝛ. 
and a diſſeiſin of the other, ſo as after the death of the husband, the wife hath a/ right of Action 
t the one moietp, and the other Joyntenant a right of E ntry into the other but they are Jopyn⸗ 
zeaaiits of the tight, becauſe they may joyn in a wit of Right · ag 7 A 

Secondly, Chat a right of Action oz a bare right of entry cannot ſtand in joynture with a 
Freehold oz Inheritance in poſſeſſion, and therefoze if the husband make a feoffment of the 
moiety , this was a diſcontinuance of that moiety, and the other Jopntenant iemained in * Vid. the Statue of 35 
polleſſion of the Fier hold and Inheritante of the other moiety, which koꝛ the time was a ſe⸗ H-8.2.it is nor diſcontinu- 
verante of the Joynture , and ſo are all the bos which ſæmed to vary among themlelveg, at this day. 
clearly reconciled. | | : 

It two Jopntenants be of a rent, and the one ot them diſſeiſe the Tenant of the Land, ne ä 
(u) this is a ſeverance of the Joynture foz a time, foz the moiety of the rent is ſuſpended dy o -—-— Brace- 
unity of poſſeſſion, and therefoze cannot and in Joyature with the other moiety in poſſeſſion. ES 
And this is to be obſerved, That there ſhall never be any Survivor, unleſs the thing be in 
zoynture at the inſtant of the death of him that firft dieth : foz the rule is, Nihil de re accreſcir 
ei qui nihil in re quando jus accreſceret, habet. 3 1 | 

iſo if a man deviſeth Lands to two, to have and to holdto the one foz life, and the other * ms 1.1 2 35 
fo: pears, they are no Jopntenants, foz a ſtate of Fr@hold cannot ſtand in Joynttire with a 8 
term foz yrars : and a reberſſon upon a Fxehoid cannot tand in joynture with a Freer hold 
and Inheritance in poſſeſſion, as ſhall be ſaid in the next Chapter. Neither can a Seifln.in 
the right of a politick capacity, ſtand in Joynture with Deiſin in a natural capacity, as 
(hall be (aid hereafter, | * 

It two Femes be jointly ſeiſed, and they take Barons, and the Barons joyn in an alie⸗ 
nation and die, the wi ves ate Joyntenants of the right, and may joyn in a Writ of night, and 
vet they may hade ſeveral Writs of Cui in vita at their election, but when they habe recoberey 
in thoſe ſeveral Writs, they ſhall be Joyntenants again. But if the Ba had altened ſe⸗ 
verallp, this had been a ſeverance of the Joynture foz a time, foz the reaſon afozeſaid. ; 

It two Joyntenants, the one foz liſe, and the other in fee, loſe by default, the one ſhall have 
a Writ of Right, and the other a Quod ei deforceats and yet when they have ſeveral= 
ly recovered, they ſhall be Joyncenants again. So it is if two Joyntenants be diſſeiſed and 
an Iflile is bzought, and the one is ſummoned and levered,and the other recover the moiety ; 
and afcer another Aſſiſe is bought, and he that recovereth is ſummoned and ſevered, and the 
other recover, albeit they ſebevally recover, yet they are joyntenants again. vid. N it ca "MF 

And in all caſes where the joyntenants purſue one joynt remedy, and the one is ſunumoned che lat ar er. 
and ſevered, and the other recover, he that is ſummoned and ſevered ſhall enter with him: bat 10 H. 6.10, 31 14.6. tit Eu- 
where their remrdies be ſeveral, there the one ſhall not enter with the other till doth habe res tre congeable, 46 E 1.21 
covered, and the ſame Law is of Ccpatceners. If lands (w) be demiſed fo: life,the remain= Þ-3 B. . 10. 37 H. C. U. 
der to the right heirs, of l. S. and of I. N. I. S.hath iſſue and dieth, and after I. N. hath iſſue (04 E. 3. 29,18 B. 3. 22. 
and dieth, the iſlues are not joyntenants detauſe the one moiety veſted at one time, and the B.. 
other moiecy veſted at another time. Add yet in ſome caſes there may be joyntenants, and 
pet. the eſtate may. veſt in them at ſeveral times ; FEE N (x)r781.Dyer Brents caſe 

It a man (x) make afeoffment in fee to the uſe of himſelf and of ſuch wife as he ſhould Tag N 
afcerwards marry, foꝛ term of their lives, and after he taketh wife , they are joyntenants, 
and yet come to 171 Eſtates at ſeveral times. _ | » 

Ind ſo it is if I diſc iſe one to the uſe of two, aud the one agrees at one time, and the 8= 
ther at another, yet are they joyntenants- ; 
In this Section are thzee (c&c. ) the firſt and ſecond art at large explained befoze, the laff 

intended where moze parties take then-this, 


CHAP, 


Elet. Iib. 3. cap. 4 


Lib. III. Co. Of Tenants in Common. 


Sect. 292. 


Chap. 4. Of Tenmts in C ommon. 


4 Enants en Common 
ſont ceux, que ont ter⸗ 
res ou tenements en 

Fe ſimple, Fie tail, 
ou pur terme de vie, tc. les queux 
ont tielr terres ou Tencments 
per leverall titles, & nemp per 
joynt title, & nul d eur ſcavoit de 
ceo ſon ſeverall, mes ils doient 
per la Ley occupier tiels terres 
ou Tenements en Common & 
pro indiviſo a pꝛender les pꝛoſits 
en Common. Et pur ceo que 
is aviendzont a tielr terres ou 

Tenements per ſeverall titles & 

nemy per un joynt title, & lour 

occupation # poſſeſſion ſerra per 
la - ley perenter eux en Com- 
mon, ils font. appels Tenants en 

Common. Sicome un home en- 

feoffa deux Joyntenants en Fee , 

tt lun de eur alien ceo que a luy 

aftiert aun auter en Fee, oꝛe le A- 

liente q lauter Joyntenant ſont 

Tenants en Common, pur ceo 

que ils ſont eins en tiels Tene⸗ 

ments per ſeverall titles, car la⸗ 
lienze vient eins en la moietie 
per la feoffment dun des Joynte- 
nants, a lauter Jopntenant ad 
lauter moietie, per fozce de k pꝛi⸗ 

mer keoffment fait a luy, et a 

fon compagnion, dc. Et illint 

ils ſont eins per (everall titles, 
ceſtaſcavoir, per ſeverall Feoffe- 
ments, dc. | 


— 


Def. 292. 


Enants in Common are 
they which have Lands 
or Tenements in Fee- 

ſimple, Fee tail, or for 

terme of life, &c, and they have 
ſuch Lands and Tenements by ſe- 
veral titles, and not by a joynt ti- 
tle, & none of them known of this 
his ſeverall, but they ought by 
the Law to occupy theſe Lands 
or Tenements in common, and 
pro indiviſo , to take the profits 
in Common, And becauſe they 
come to ſuch Lands or Tenements 
by ſeveral Titles, and-not by one 
joynt Title, and their occupation 
and poſſeſſion ſhall be by Law be- 
tween them in Common , they 
are called Tenants in Common, 
As if a man infeoffe two Joynte- 
nants in Fee, and the one of them 
alien that which to him belong- 
eth, to another in Fee, now the 
Alienee and the other Joyntenant 
are Tenants in Common, becauſe 


they are in ſuch Tenements by 


ſeveral titles, for the Alienee com- 
eth to the moiety by the Feoff- 
ment of one of the Joyntenants , 
and the other Joyntenant hath 
the other moiety by force of the 
firſt feoffment made to him and to 
his Companion, &c, And ſo they 
are in by ſeverall Titles, that 
is to ſay, by ſeverall Feoft- 
ments, &c, 


which are only by purchaſe and vy joynt title, ſpeaketh now of Tenants in Com⸗ 


[| 1 Ittleton having ſpoken of Parceners which are only by deſcent, and of Joyntenants 


; mon, which may be by thzee means, viz. by Purchaſe, by Deſcent, 02 by Pzeſcrip= 
tion, as hereafter in this Chapter ſhall appear. 


q Os 


Lib. III. Of Tenants in Common. Sef#.293,294: 


< Ou pur terme ae vie, Sc. Here [ &c.] implieth pur terme dauter vie, oz foz term 
of years, oz foz any other fixed Inheritance in the Law. 

And here appeareth, that the eſſential difference between Joyntenants and Tenants in com⸗ 
mon, is that Joyntenants have the Lands by one joynt Title, and in one Right, and Te⸗ 
nants in common by ſeverai Titles, oz by one Title and ſeveral Rights, which is the reaſon 
that Joyntenants have one joynt Freehold, and Tenants in common have ſeveral Freholds, 
only this pꝛoperty is common to them both, viz. that their occupation is individed, and nei⸗ 


ther of them knoweth his part in ſeveral. 


The Example that Littleton putteth in this 


cation. 


Secion is perſpicuous, and needeth no expli⸗ 


Sect. 293. 


CLC eſt aſcavoir, que quant 


il eſt dit en aſcun Lieur, q̃ 
home eſt ſeiſie en ker ſauns pluis 
dire, il ſerra entendue en Fee 
ſimple, car il ne ſerra entendue 
per tiel paroll (en fx) que home 
eſt ſeiſie en kee taile, ſinon que ſoit 
mis a ceo tiel addition, fx taile, 


ac, 


AN it is to be underſtood 5 
A. that. when it is ſaid in any 
Book, that a man is ſeiſed in fee, 
withoyt more ſaying , it ſhall be 
intended in fee ſimple, for it ſhall 
not be intended by this word {in 
fee] that a man is ſeiſed in fee tail 
unleſs there be added to it this 
addition Fee tail, &c. | 


CT His is evident, and ſecundum excellentiam, it ſhall be taken foz the higheſt and belt fee, 


and that is Fee ſimple, 


¶ Addition in fee taile Sc. gere is implied a Maxim in Law, viz. that Additia 
probat minoritetem, as is vulgarly ſaid, the younger Son giveth the difference, | 


Sect. 294. 


C ]Cem, ſt 3. Joyntenants ſont, 

un de eur alien ceo que a 
lup affiert a un auter home en 
fee, en ceſt cas laliente eff tenant 
en common ovelq les auters deux 
Jopntenanrs, mes uncoze les au- 
ters deux Joyntenants ſont ſeiſies 
des deux parts jopntment que 
remaine, c de ceux deux parts 
le ſurvivoz enter eur deux tient 
lieu, qc. 


Lſo, if three Joyntenants bes 
and one of them alien that 


189 


vide Sect. 295. 


vide devant. Sec.. 


which to him belongeth to ano- . 


ther man in fee.In this caſe the a- 
lienee is Tenant in common with 
the other two Joyntenants,but yet 
the other two Joyntenants are ſei- 
ſed of the two parts which remain 
joyntly, and of theſe two parts the 
Survivor between them two hold- 
eth place, &c. 


JT bis needeth no explication, only the [&c.] in the end of this Section implie th that the 
ſame Law is where there be moze Joyntenants then thꝛe. 
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C ITTem ſi ſoient deur Jop nte⸗ 


Cap. 4. Of Tenants in Common. Sec. 2 95, 296. 


Sect. 295. 


nant en fre, c lun dona ceo 


que a luy affiert a un auter en le 
taile, & lauter done ceo que a luy 
affiert a un auter enle tatle , les 
dontes ſont tenants en common, 


ac. 


vide Sect.3 eo. 


Lſo if there be two Joynte- 
nants in fee, and the one gi- 

veth that to him belongeth to a- 
ther in tail, and the other giveth 
that to him belongs to another in 
tail, the Donees are Tenants in 


common, &c. 


4 Tobe [Sc. in the end of this Section implieth, that ſo it is when a leaſe foꝛ life, oz pur au- 


ter vie is made, foz in that caſe alſo the Leſſ&s are Tenants in common. 


C1 terr 
ſont 
dones A 2. 
homes, Sc. 
Df this ſuffi⸗ 
cient hath been 
ſpoken in the 
Thapter (a) of 
Joyntenants. 
Mes ft 


terres ſont 
dones à 2. 


Abbes, Gc. 
In this caſe of 
the two Abbots 
in reſpect of 
their (ſeveral ca⸗ 
pacities, albeit 
the wozds — 
| „ Jopnt, pet t 
b) H. 7. 5. 6. t 6H. 7. 1 f. b 
„ Law Gb doth 


fa) ect. 283. 


5H. 7. 25. 18 E. 2 7. adjudge them 
49 E. 3. 2 f. b. to be ſeverally 
Vide Sect.2 oo. ſeiſed. 

The [ &c. 


in the end o 
this Section 
implieth, that 
ſo it is of any 
(c) body Poli⸗ 
tick oz Cozz 
pozate be they 
regular, as dead 
perſons in law 
(- whereof our 
Authour here 
ſpeaketh) 02 
Secular; as if 


(c)4H.7.45. 18E.3.27.b. 


Seck. 296. 


C Es ſi terres ſont 

dones a 2. homes 
q les heires de lour deur 
cops eſtgeydzes, les do⸗ 
nies ount joynt eſtate pur 
terme de lour vies, & ſi 
cheſcun de eur ad iſſue & 
devy, leur iſſues tiendꝛont 
en common, #c. Mes ſi 
terres (ont dones, a deur 
Abbes, licome al Abbe de 
Weſtminſter, @ al Abbe de 
S. Albon, a aver q tener 
a cur # a lour ſucceſſoꝛs, en 
ceſt cas ils ont mainte⸗ 
nant al commencement 


eſtate en common, & nemy 


joynt eſtate. Et la cauſe 


elt, pur ceo que cheſcun Ab- 


be, ou auter Soveraigne 
de meaſon de Religion, de⸗ 
vant que il fuit fait Abbe, 
au Soveraigne, dc. il fuit 
kozſqꝭ come mo2t perſon 
en ley, & quant il eſt fait 
Abbe, il eſt come un home 
perſonable en ley tant- 
ſolemt a purchaſer c aver 
terres ou tenements, ou 


Ut if lands be given to 
two men, and to the 
heirs of their two bodies 
begotten, the Donees have 
a joynt Eſtate for Term of 
their lives, and if each of 
them hath iſſue & die, their 
iſſues ſhall hold in Comms, 
&c. Bur if lands be given to 
two Abbots, as to the Ab- 


bot of Weſtminſter, and to 


the Abbot of Saint Albans, 
to have and to hold to them 
and to their Succeſſors. In 
this caſe they have preſent- 
ly at the begining an eſtate 
in Common, and not a joynt 
eſtate. And the reaſon is for 
that every Abbot or other 
Soveraigne of a houſe of re- 
ligion, before that he was 
made Abbot or Sovereign, 


&cc. was but as a dead perſon 


in law, and when he is made 
Abbot, he is a man perſon- 
able in Law only to pur- 
chaſe and have lands or Te- 
nements or other things to 
the uſe of his Houſe, and 

auters 
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auters choles al uſe 
de ſa meaſon, d nemy 
a (on pꝛaper ule, come 
auter ſecular home 
poit, c pur ceo al com- 
mencement de tour 
purchaſe ils ſont te- 
nants en common, d 
ſi lun de eur Devie, 
Labbe que ſurveſquiſt 
navera my tout per le 
Survivour , mes le 
Succeſſo2 de Labbe 
que mozuſt tiendꝛa le 
moiety en common 


not to his own proper 
uſe, as another ſecular 
man may, and there- 
ore at the beginning 
of their purchaſe they 
are Tenants in com- 
mon, and if one of 
them die, the Abbor 
which ſurviveth ſhall 
not have the whole 
by ſurvivor, but the 
Succeſſor of the Ab- 
bot which is dead, ſhall 
hold the moiety in 
common with the Ab- 


lands be giben to two Bi⸗ 
opa, to have and to hold to 
them tws and their Succeſ⸗ 
lozs : Albeit the Bi ſhops 
were never any dead perſons 
in Law, dut alwaies of ca= 
pacity to take, pet ſ&ing they 
take this'Purchaſe in their 


Politick capacity, as Bi⸗ 


Hops, they are pꝛeſentiy Te= 
nants in Common, decauie 
ther art ſeiſed in ſeveral 
rights, foz the one Biſhop is 
ſeiled in the right of his Bi= 
ſhopꝛick of the one moiety , 
and the other is ſeiſed in the 
right of his Biſhopzick of 
the other moiety , and ſo by 
ſeveral Titles and in ſeveral 
Capacities, whereas Joyn⸗ 
tenants ought to have it in 


ove Labbe que ſurvel⸗ bot that ſurviveth, dne and the ſame right and 
. C , and b nd 
quitt, ac. &c. kunt jorne Tiste. The une 


Law is if lands be given to 


two Parſons and their Succeſſoꝛg, oz to any other ſuch like Eccleſiaſtical bodies Politick, 


02 Jacozpozate, as hath been ſaid, f 
It a Coꝛrody be granted to two men and their heirs, 


in this caſe becauſe the Cozrody is 


incertain and cannot be ſevered, it ſhall amount to a ſeveral grant to each of them one Coꝛ⸗ 
rody, foz the perſons be ſeveral, and the Coꝛrody is perſonal, 


C ]Tem, fi terres 
ſoient dones Aa 


un Abbe, a a un 


Secular home, a aver 
t teñ a eur, 8. al Ab- 
be, & a ſes ſucceſſdꝛs, 
t al Secular home a 
lup d a les heires, 
donques ils ount e⸗ 
ſtate en common, Cau- 
ſx qua ſupra. 


Sect. 297. 


Lſo,it lands be gi- 
ven to an Abbot 
and a Secular man, -to 
have and to hold to 
them, vi. to the Ab- 
bot and his Succeſ- 
ſors, and to the Secu- 
lar man, to him and to 
his heirs, They have 
an eſtate in common, 
Cauſa qua ſupra. 


4 AP ſo it is if lands be F.N.B.q491.16 E.3, 
given to the Parſon Joindre in action 27. 

of Dale, and to a Lay=man , 16 Af-p-1-2 R. 3. 16. 

to have and to hold to them, 314 


that is to ſap, tothe Parſon 
and his Hucceſſo:s, and to 
the Lay-man and his heirs, 
they are peſently Tenants 
in Common foz the cauſes 
abobeſaid. Hoof a Bilhop, 
ac. Er fic de imilibus. 

It lands be giben to the 
King and to a Subject, TC 
have and to hold to them and 


to their heirs, yet they are 
Tenants in Common, 8nd 


caſe, fo 
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© pl. com . in Seig. Barkleys 
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not Joyntenants, foz the Ring is not ſeiſed in his natural Capacity, but in his Royal and 
Politick Capacity, in jure Coronz, which cannot ſtand in Joynture with the ſeiſin of the 
Subject in his natural Capacity. Solikewiſe if there be two Joyntenants and the Crown 
deſcend to one of them the Joynture is ſevered, and they are become Tenants in Common. 
But if lands be given to A. de B. Biſhop of N. and to a Secular man to have and to hold to 
them two, and to their heirs. In this caſe they are Joyntenants, foz each of them take the 
lands in their natural capacity. | 

JE lands be given to Joha Biſhop of Norwich and his Succeſſozs, and to John Overal 
Doctoꝛ of Divinity and his heirs being one and the ſame perſon, he is Tenant in Common ) 13 H. 5.14.4 6H. 7.17. 
(d) with himſelf. But our Authoꝛs rules do not hold in Chattels, Reals oz Perſonals; foz ,4 52; 45K. 3 25. 
if a Leaſe foz years be made, 02 a Ward granted to an Ybbot and a Secular man, 02 to a Bi⸗ 
ſhop and Secular man, 0z if gods be granted to them, they are Joyntenants, becauſe they 
take not in their Politick Capacety. Ak _ 

2 ect» 


UMI 


11 Aſſ. Pl. 1 6. 


45 E. 3.12. 44Aſſ. 11. 


21 E. 4. 2 2. b. 


1E 4.22. b. 


;E 
1 


34k. 1. Quar. imp. 179. 
10 Eliz. Dier 28. 
22E. 3. 6. Feoffm. 1 1 6. 
GE. 3. 56. 29. 3. 38. 
9 E 3. 16. 17E. 3. 3. 
18 E. 3.43. 43. 3. 26. 
2 Aſſ. 8. 33H. 6. 5. a. 


83.23.67. 
emps E. 1. Feoffm. 115. 


4 A the reaſon ig, de⸗ 


cauſe they have ſederal 
Frehoids , and an occupa⸗ 
tion Pro indiviſo. 
ere is to be obſerped, that 
the Habendum doth fever the 
pzemifſes that Prima facie 
ſeemed to be joynt, foz an 
expꝛeſs eftate controlis an 
implied eſtate, as hath been 
laid. 


AP the like Law is, ik 
the feoffment be made of 
a third part, oz a fourth part, 
dc. Ind if there be an Ad⸗ 
vowſon appendant, they are 
alſo Tenants in common of 
the 2dvowlon. Ind albeit 
it is ſaid chat ſuch a feoff- 
ment of a moiety oz third 
part, ac. is not god with= 
out wiiting, foz that (as thep 
ſap) a man cannot create an 
uncertain eſtate in land by 
Parol, pet is the Law clear 
that ſuch a feoffment is g@d 
by Parol without waiting , 
and ſuch an uncertain E= 
ſtate ſhall paſs by Livery, 
and ſo it apprareth in our 
Books. 


Cap. 4. Of Tenants in Common. Sec. 298, c. 


Sect. 298. 


C Em „ ſi terres 

ſotent dones a 
deux a aver 4 tener, 
8. lun moiety a lun & 
a ſes heires, q lauter 
moiety a lauter d a 
ſes heires, ils ſont te⸗ 


nants en common. 


Sec. 299. 


C Tem, ſi home ſei⸗ 

ſi de certain ter⸗ 
res enfeoffa un auter 
de le moiety de meſme 
la terre fans aſcun 
parlance de allign⸗ 
ment ou limitation 
de meſme le motety en 
ſeveralty al temps del 
keoffment, donques 
le feoffec 4 le feoffo: 
tiendꝛont lour parts 
de la terre en com- 
mon. 


Lſo, if lands be 

given to two to 
have and to hold, s. the 
one mo:ety to the one 
and to his heirs, and 
the other moiety to 
the other, and to his 
heirs, they are Tenats 
in common. 


Al, if a man ſeiſ- 
ed . of certain 
Lands infeoff another 
of the moiety of the 
ſame land without any 
ſpeech of aſſignment 
or limitation of the 
ſame moiety in ſeve- 
ralty at the time of 
the feoffment, then the 
Feoffee and the Feot- 
for ſhall hold their 
parts of the land in 
common. 


It a Uerdict find that a man hath ( Duas partes manerii,&c. in tres partes diviſas;) this ſhall 
not be intended to be in Common, but if che Uerdict be in tres partes dividendas, then it ſeems 
eth that they are Tenants in common dy the intendment of the Uerdict. 5 

But if a man be ſeiſed of a Mannoz whereunto an Idvowſon is appendant, and maketh 
a feoffment of 3 Acreg parcel of the Mannoꝛ together with the Advowſon to two. To have 
and to hold the one moietp together with the moiety ol theBdvowſon to the one and his hcirs, 
and the other moiety together with the other moiety of the Idvowſon to the other and his 
heirs, this cannot be god without Deed; fox the Feoffoz cannot annex the Idvowſon to theſe 
Th:e acres, and diſannex it from the reſt of the Wannoz without Deod, 


Sect. 300. 


C [© Tel aſcavoir,que en meſme A Nd it is to be underſtood, 


le maner come eſt avantdit 


that in the ſame manner 3s is 


de tenants en common, de terres aforeſaid of Tenants in common 
ou tents en Fee ſimple, ou en fie ot lands or tenements in Fee ſim- 
tazle, en melme le maner poit eſtre ple, or in fee tail, in the ſame 


De 


UMI 


Of Tenants in Common. 


Lib. III. Sect. 301. 


de tenants a terme de vie, Si⸗ manner may it be of Tenants tor 


come deur joyntenants ſont en term of life. As if two Joyntenants 
fie. & lun leſſa a un home ceo que be in fee, and the one letteth to 
a luy affiert pur terme de vie, c one man that which to him belon- 
lauter joyntenant lefſa ceo que geth for term of life, and the other 
a luy affiert a un auter pur terme Joyntenant letteth that which to 
De: vie, ac. les deux Leſſees ſont him belongeth to another for term 
Tenants en common pur lour ot lite, &c. the ſaid two Leſſees are 


vies,Fc, 


Tenaats in common for their 


lives, &c. 


vid. Sect.29 3. where this is ſufficiently explained bekoꝛe. 


C T Tem, fi home lef- 

8 ſa terres a deur 
homes pur terine de 
lour vies, lun granta 
tout ſan eſtate de ceo 
que a lup affiert a un 
auter, donques lauter 
tenant a terme de vie, 
E ceiuy a que le 
graunt eſt fait ſont 
Tenants en common, 
durant ie temps que 
ambiveur les leſſtes 
ſont £ vie. 

q Et memorandum, 
que en touts auters 
tiels caſes, coment 
que ne ſont icy ex⸗ 
pꝛeſſement moves ou 


ſpeciſies, ſi ſont £ ſem⸗ 


blable reaſon, ſont en 
ſemblable ley. 


Sed. 30 1. 


Alis. if a man let 
lands to two men 
for. term of their lives, 
and the one grants 
all his eſtate of that 
which belongeth to 
him to another, then 
the other Tenant for 
term of life, and he 
to whom the grant 1s 
made are Tenants in 
common during the 
time that both the leſ- 
ſees be alive. 

And memoran- 
dum, that in all other 
ſuch like caſes al- 
though it be not here 
expreſly moved or 


ſpecified if they be in 


like reaſon, they are 
in the like Law. 


4 A ſoit is if lands be 
letten to two foz term 
of their libeg, Et corum alte- 
rius diutius viventi, and one of 
them granteth his part to a 
ſtranger whereby the joyu= 
ture ig ſevered, and dieth, 
here ſhall be no ſurvivoz, but 
the Leſſee ſhall enter into the 
moiety and the ſurvivoz ſhall 
have no advantage of thele 
woꝛds, Et corum alterius diu- 
tius viventi foz two cauſes; 
Firſt, foz that the Joyntuxe 
is ſevered. Secondly , foz 
that thole wozds are no moze 
than the Common law would 
have implied without them, 
and Ex preſſio corum quæ ta- 
cite infunt vihil operatur. 
JOY it appeareth, that in 
caſe of leaſes fo: life it is 
moze beneficial foz the Leſſoz 
to habe the joynture ſevered, 
than to have it continue, 


Si ſoient en ſem- 
blable reaſon ſont en 


ſemblable ley. were Li- 
tleton citeth one of the Max⸗ 


img of the Common law, that whereſcever there is the like reafon, there is the like law, 
Ubi eadem ratio, ibi idem jus, oz Ubi eadem ratio, ibi idem jus eſſe deber, foꝛ Ratio eſt anima egi. 
And therefoꝛe. Ratio poteſt allegari deficiente lege. But it muſt be Ratio vera & legalis, & non 
apparen:. Ind here it appeareth that Argumentum a ſimiſi ig god in law; Sed fimilicado legalis 


eſt caſuum diverſoruw inter ſe collatorum ſimilis ratio, 


diſſimilium diſſimilis eſt ratio. 


quod in uno ſimilium valet, valebit in aſtero, 


Seck. 


30 Aſſ. 1 8. 


vid. Sect.: 
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Lib III. 


vid 33H.6.4.b- 


(a)Vid.Se4.340,275, 
439.440, 462, 463,464. 
432,482,648, 720, 729. 
Vid.SeR. 170. 


vid. Seck. 8. 7 H. 3. 


* H.5.9.- 


Cap. 4. 


N Q7 deux Joynte- 
Onants en fee, &c. 
This needeth no explanation, 
¶ Et ſur ceo.caſe un 
queſtton poet ſurder , 


Sc. Here Littleton maketh 
a queſtion and ſheweth the 
reaſons on both ſides, & con= 
cludes with a Quzre. When 
Littleron maketh a queftion, 
and ſheweth the reaſon on 
bath ſides, the latter is ever 
his own, (a) and the better. 
Wut Time hath made this 
queſtion without quaſtion, 
fo: now all agree, That the 
zoynture is ſevered foz the 
time, accoꝛbing to the latter 
opinion here ſet down in Lir- 
tleton, whoſe reaſons are un⸗ 
anſmerable: foz many times 
the change of the freehold 
makes an . alteration oz 
change of the reverſton. g if 
Tenant in tail, 02 the huſ- 
band feiſed in the right of his 
wife, 02 tenant foz life make a 
leaſe koꝛ life of the Reſſee, in 
ebery of theſe caſes the Leſ⸗ 
(oz doth gain a new reverſton 
by wzong , as ſhall be ſaid 
moze at large in the Chapter 
of Diſcontinuance, and if the 
eder bꝛother grant the re⸗ 
verſfon ( expectant upon a 
rte hold) fox lie, it (hail 
cauſe poſſeſſio fratris, as hat 
been ſaid. | 


q Per meſme le rea- 
ſon le reverſion que eft 
dependant ſur meſm le 
franktenew' eft ſever 


de le Joynture, Gc. 

It two Joyntenants in 
tes be, and they. doth joyn in 
a: Leaſe to an Ybbot and a 
ſecular man foꝛ term of their 
lives, here the reverſion that 


is dependant upon ſeveral 


Free holds is ſevered. Ind ſo 
it is if they joyn in a leaſe to 
two ſecular men, to habe and 


- to hold the one moiety to the 


Of Tenants in Common, 


Sec. 302. 


C Tem „ & deur 

Jopntenants en 
Fee ſont, q lun Leſſa 
ceo que a lup affiert 
a un aut pur terme 
de la vie, le Tenant 
g terme de vie durant 
ſa vie, & laut᷑ Joyn⸗ 
tenaunt que ne leſſa 
paſſe, ſont Tenants 
f common. Et fur ceo 
caſe un queſtion puit 
ſurder, ficome en tiel 
caſe mitt omus que le 
leſſoꝛ ad iſſue & devie, 
vivant lauter Joyn- 
tenant ſon compant- 
on, & vivant le tenant 
a terme de vie, te que- 
ſtion poet eſtre tiel: 
Di le reverſion de la 
motetie que le lefſo2 
avoit diſcendꝛa al iſſue 
le leſſoꝛ, ou que lauter 
joyntenant avera cel 
reverffon per le ſur- 
vivoꝛ. Aſcuns ont dit 
en ceſt caſe, que laut᷑ 
joyntenant avera cel 
reverſion per le ſurvt- 
voz, & lour reaſon eſt 
tiel, S. que quant les 
Joyntenants kuer ont 
Joyntment ſeiſtes en 
fee (imple, dc. coment 
que lun de eur fiſt e⸗ 
ſfate de ceo que a luy 
affiert pur terme de 
ſa vie, a coment que il 
ad ſever le franktene- 
ment de ceo que a luv 


Sec} 302. 


Lſo, if there. be 
two Joyntenants 
inFee, and the one 
letteth that re him be- 
longeth to another for 
term of his life, the 
Tenant ſor term of lite 
during his life, and the 
other Joynten. which 


did not let, are Tenants 


in Common. And up- 
on this caſe a Queſtion 
may ariſe, as in ſuch 
caſe admit that. the 
Leſſor hath iſſue and 
die, living the other 
Joyntenant his Com- 
panion, and living the 
Tenant for life, the 
Queſtton may be this, 
Whether the reverſiõ 
of the moiety which 
the Leſſor hath ſhall 
deſcend to the iſſue of 
the Leſſor, or that the 
other Joyntenant ſhall 
have this reverſion by 
the Survivor. Soe have 
ſaid in this caſe, that 
the other Joynten. ſhall 
have this reverſion by 
theSurvivor:and their 
reaſon is this, Ss. That 
when the Joynt' were 
joyntly ſeiſed in Fee 
ſimple; &c. although 
that one of them make 
an eſtate of that to him 
belongeth for term of 
his life, and although 
that he hath ſeverd the 

affiert 


affiert per le leaſe, un⸗ 
co2e il nad ſever le fee 
ſimple-, mes le fee 
ſimple demurt a eur 
joyntment come il fuit 
adevant. Et iſſint 
ſemble a eux, que lau⸗ 
ter Joyntenant que 
ſurveſquiſt, avera le 


reverſion per le Sur⸗ 


vi vour, ac. Et auters 
ont dit le contrary, c 
ceo eſt lour reaſon, 5. 
que quant lun des 
Joyntenaunts leſſa 
ceo que a luy affiert 
a un auter pur terme 
de ſa vie, per tiel 
Leaſe le Franktene- 
ment eſt ſever de le 
joynture. Et per m 
le reaſon le RBeverſi- 
ou que eſt dependant 
ſur meſme le Frank- 
tenement, eſt ſever de 
le Jopnture. Auxp 
ſi le Leſſour uſt re- 
ſerve a luy un annu⸗ 
al Rent ſur le Leas, 
le Leſſo2 ſolement a⸗ 
veroit le Bent, ac. le 
quel eſt un p2oofe q̃ le 
reverſion eſt ſolement 
en luy, d que lauter 


nad riens en cel re⸗ 


verſion, cc. Aury ſi 
le Tenant a terme de 
vie fuit impleade, ac. 
c fiſt default apzes 
dekault, donques le 
Leſſoz ſerroit de ceo 
ſolement receive a de⸗ 
fender ſon dꝛolt, c 


freehold of this which 
to him belongs by the 
leaſe, yet he hath not 
ſevered the fee ſimple, 
but the fee ſimple re- 
mains to them joyntly 
as it was before. And 
ſoitſeemeth to them, 
that the other Joynte- 
nant which ſurviveth 
ſhall have the reverſi- 
on bythe ſurvivor, &c. 
And others have ſaid 
the contrary, and this 
is their reaſon, s. that 
when one of the Joyn- 
tenants leaſeth that to 
him belongeth, to ano- 
ther for term of his 
life, by ſuch Leaſe the 
freehold is ſevered frõ 
the joynture. And by 
the ſame reaſon the 
reverſion which is de- 
pending upõ the ſame 
freehold is ſever'd fro 
the Joynture. Alſo if 


the leſſor had reſerv d 


to him an annual rent 
upon the leaſe, the leſ- 
for only ſhould have 
had the Rent, &c. the 
which is a proof, the 
reverſion is only in 
him, and that the o- 
ther hath nothing in 
the reverſion, &c. Alſo 
if the Tenant for term 
of life were implead- 
ed, & maketh default 
after default, the leſſor 
ſhall be only received 
for this, to defend 
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one fo: life, æ the other moiety 
to the other foz life, foz both 
theſe caſeg are warranted by 
the authozity of Lictleron. 

It two Joyntenants be of 
a leaſe foz twenty one years, 
and the one of them letteth his 
part foz certain years, part 
of the term, the Joynture is 
ſevered, and ſurvivoꝛ hold⸗ 
eth not place, foz a term fo2 
a (mall number of years is 
as high an intereſt, as foz 
many moꝛe pears, and ſo was 
it reſolved Hil. 18 El.Reginz,in 
Communi Banco , * which J 
wy ſelf heard. 


It two Coparceners be in 


fee, and the one makes a leaſe 
fo life, this is no ſeverance of 
the Coparcenary , fcz not= 
withſtanding the Lo2d ſhall 
make one avow2y upon them 
both, 

Wut if two Joyntenants 
be, and one maketh a leaſe foz 
life,this is a ſeverance of the 
FJoynture, as Littleton here 
taketh jit and ſeveral avow= 
ries ſhall be made upon them. 


¶ Auxy ſi le Leſs; 
ſor uſt reſerva annual ” 


rent, le Leſſor ſolement 
avera le reut, Sc. wut 
if two Joyntenants make a 
leaſe foz life, reſerving a rent 
to one of them, the rent ſhall 
tnure to them both, becauſe 
the reverſion remains in 
joynture, unleſs the reſervati= 
on be by Deed indented, and 
then he only to whom it is 
zeſerved ſhall have it. But if 
they make a leaſe by Ded in⸗ 
dented , reſerving oz ſaving 
the reverſion to one of them, 
that is void, becauſe they had 
the reverſion befoze, but the 
rent is newly created. 

And ſo it is if ſuch a Leſſee 
fo: life ſhould ſurrender to one 
of them, it ſhall enure to them 
both , foz that they Have a 

opnt reverſion. But if the 
eſſee grant his eſtate to ons 
of them, no part of it ſhall e⸗ 
nure to his Companion, be⸗ 
cauſe fo the moiety belonging 
to his Companion, it is in eſle 
| in 
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Hill, 18 Eliz. 


An 16.2 


EA 25. 1 5E. 3. Br. 2 8. a. 
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38H. 6.24, b. 2 R. 3. tĩt. 
Extinguiſhment 2. 


(t) W. z. cap 3.20 E. 1. 
Stat, de Deſenſione Juris. 
23K. 2 cap. 16. 


Cap.. 
in him to whom the grant is 
made, the reverſion to the o⸗ 
ther in kee. 

It two Joyntenants make 
a leaſe foz life, the remain= 
der to his Companiou in fee, 
this is a god refainder of 
His moiety to his Tompani= 


on. 
le 


T Donques 
feolfor ſerra de ceo 
ſolement receive, Sc. 

¶ Receive, Receit, 
Receptio, ig in many caſes 
where a perſon party to a 
Writ, oz an eſtranger there= 
unto, to whom a reverſtou 
oz remainder appertaineth, 
Gall in fault of another 
perſon be received to defend 
His oz her Freehold oz In⸗ 
heritance, the Law faith, 
admirtatur, &c. Ind this 
admiſſion oz receipt is gives 
by ſundzy Statutes, (f/ (and 
this is that which the Ci⸗ 
vilians call, Admiſſio tertiæ 
perſonæ pro intereſſe.} Et in 
caſibus prædictis quæ concur- 
runt Actiones: Una inter pete n- 
tem, dc tenentem, & alia juter 


tenentem jus ſuum aſtenden- 


te m, St petentem. 


¶ Pur ceo. que un 
Fr inktenement ne po- 
et per nature de Joyn- 
ture, ente annexe a 
un reverſion. Aànd this 
is the pzincipal reaſon, and 
of this ſufficient Hath been 
ſaid in the Chapter of Joyn= 
tenants, Sci.291, 


Wo Ge - This &c. in the 
end ol this Section, impli⸗ 
eth any other heir lineal oz 
collateral. 
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ſon Compaignion en 
ceſt caſe en nul man⸗ 
ner ſerroit receive, le 
quel pꝛove le reverſi⸗ 
on del moietie deſtre 
tantſolement en le 
Lefloz : Et ſic per con- 
ſequens, ſi le Leſſour 
mozuſt vivant le Lef- 
ſee pur terme de vie, 
le reverſion Diſcend2a 
al hetre de Lefiour 
d nemp devitendza a 
lauter Joyntenant p 
le ſur vivo, Ideo quæ- 
re. Mes en ceſt caſe 
ſi celuy Joyntenant q 
ad le kranktenement 
ad iſſue d devie, vi⸗ 


'vant le lefſo2 c leſſee, 


donques il ſemble, que 
meſine liſſue ava ceſt 
moietie en Demefn?, 
q en fre per Diſcent, 
pur ceo que un Frak- 
tenement ne poet per 
nature de Joynture e- 
fire annexe a un rever⸗ 
ſion. ac. il eſt certain. 
q celuy que leſſa fuit 
ſeiſie ve la moletie en 
ſon demeſne come de 
fre; i nul avera aſcun 
joynture en ſon Frak- 
tenement, Ergo ceo 
dilcendꝛa a ſon iſſue, 
fc, Sed quære. 


Sec. 30 3, 


bis right,and hisCom- 
panion in this caſe in 
no manner ſhall be re- 
ceived, the which pro- 
veth the reverſion of 
the moiety to be only 
in the Leſſor : and fo 
by conſequent if the 
Leſſor dieth, living 
the Leflee for term of 
life, the reverſion ſhall 
deſcend to the heir of 
the Leſſor, and fhall 
not come to the other 
Joyntenant by the 
ſurvivor, Ideo quære. 
But in this caſe if that 
Joynten. which hath 
the Freehold, hath 
Iſſue, and dies living 


the Leflor and the 


Leſſee, then it ſeemeth 
that the ſame Iſſue 


ſhall have this moiety 


in Demeſne, and in fee 
by deſcent, ſor that a 
Freehold cannot by 
nature of Joynture 
be annexed to a Re- 
verſion , &c. And it is 
certain, That he which 
leaſed was ſeiſed of 
the moiety in his de- 
meſne as of Fee, and 


none ſhall have any 


Joynture in his Free- 
hold, therefore this 


ſhall deſcend to his Iſſue, &c. Sed quære. 


Seck. 


C Es > illint 

loit q la ley ẽ 
ceſt cas eſt tiel, que ſi 
lelſo: devy vivant le 
Leſſee, # vivant lauter 
joyntenant , que ad le 
fraktenerfint de lauter 
motety, que le reverlio 
* al iſſue del lel⸗ 


title q̃ alcũ d eux 
— aver per le ſurvi⸗ 
vo, qc le dꝛoit ble joyn⸗ 
ture anient, d tout ou⸗ 
ſterment defeat a touts x 
jours. En meſmele « 
maner eſt, ſi celup joyn- 
tent que ad le frakte- 
nement devy, vivãt le 
lefſo2,8 le leſſee, ſi la ley 
ſoit tiel q fon fraktene- 


oY Dengue [Lit le joyn⸗ 


ment c fee q il ad en le 
moietp, dilcendꝛa a ſon 


iſſue, donques le joyn- 
tute (fa defeat a. touts 
jours. . 


C a 
tenants ſont, 4 


lun releſſa p ſon fait 
a un d ces companions 
tout le dꝛait que il a- 
voit en le terre, don⸗ 
ques ad celup a que 
le releaſe eſt fait le 
tierte part de les ter⸗ 


. Of Tenants; in eee Set. 393,304 


Sef. 303. 


ut if it beſo that 4 
Bi la w in this caſe 
be ſuch, that if the leſ- 


for die, living the Leſ- 


ſee, & living the other 


joyntenant which hath > 


the freehold of the 0+ 
ther moiety, that the 
reverſion all deſcend 


to the iſſue of the Leſ- 


ſor, then is the Joyn- 


ture & title which any 
of them may have by 
the Survivor, and tlie 


ight of the Joynture 

en away, & altoge- 
— defeated for ever. 
In the ſame manner it 
is, if that Joyntenant 
which hath: the. free- 
hold die, living the leſ- 


ſor & the leſſes, if the Joy 
Law beſo: as his free - long 
hold and fee which he n 

hath in the moiety 


ſhall deſcend to his ii- 


tue, then the Joynture — 
ſhall, by defeated e ever. 


Seck 304. 


Nea if three joyn- * "Us 


tenants be, and 5 
he one. releaſe" by his 


deed to one of his com- 


pamons: all the right 

which he hath in the 

Land, then hath he to 

whom the releaſe is 

made the third part of 
Cec 


Peg ft le 


joynture (s - 
tle, Gc. & le droit de le 


Joynture anient, Sc. 


And the reaſon is this, fo: 
be ſevered at 


eth, ſome fay that his part 
Hall to his Compa= 
: fo; by "bis death the 


leaſe "wag determined; Ind 
others hold the contrary, and 
28 — is,. — that 


Rang 


a I 


2 this cal IT 


tingui „ fo; then the 
—— enure to 
companion alſo, and he 
the Per wy, him that maherh 
the Kelraſe. (a) But if he 
had releaſed to the other two 
then had it wought ud de= 

gre 


vid Sed. 2917 


El. Dier 263.19 KH. 6. 17? 


his (a) 40E.3.41.138E.3.tir. 
is in Garr. 35 E. 3. releaſe 43. 


122 H. 6. 42. 14 E. 3. Briefe 
28 19H. 6. 17. 33 H. 5. 5. 
28H. 6. 2. 37H. 83. Alienati- 
on 38.8 H. 4.8. 10E. 4. 3. 
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but in ſuppolition of xeg foxce de le dit the Lands by force of 

Law, foz many purpoſes they —_——_ il fon com- the ſaid releaſe, and he 

to whom the Releaſe is made | . | 

as n ſaid) ſhall de panion, teignet les &c his companion ſhall 
ed in from the Ar ke= auters deux parts en hold the other 2 parts 


» as they ſhall deraign _ | in; 
zen wakrantr fo; rhe joynture. Et quant in joynture. And 2s to 
— -, . Al tierce part, que il the third part which 


ad per foxce de Re- he hath by force of the 
leaſe, il tient cel tierce releaſe , he holdeth 
part ove luy m & ſon that third part with 
companion en com- himſelf and his com- 
mon. panion in common. 


(b) s Elia. Dier 263. 
ts. 5. 17. 


Wook , bes rhat He to whom 
the refeale is, is — My z 
& per tour of the ſes and inhe- 
ritante, as hath dern ſaid in the Chapter of joyntenants. Ind note, the like I at is n 
Coparcrners : and further if there be two Coparceners, and the one hath ifſue twenty hs 
ters, and dieth, the other mar releaſe to any one of the daughters her whole part, albeit the co 
_— the —_ is hath not an equal part, but fo; the pzivity, and the individed eſtate, che 
alk is good. | 

But ik two Foyntenants be of twenty Acres, and the one maketh a fesſtment of his part 
in —— the other cannot releaſe his entire part, but only in two eres, foz that 
the is ſevered fo; the reſidue. | 


Sec. 3os. 


7 JS 47. ennene | ES eſt aſcavoir, q Nd it is to be obſer- 

path _,Aſcun foits un re⸗ ved that ſometimes 

lte pine... date. (e) And it is to leaſe pꝛendza effect, & a Deed of Releaſe ſhall 
TY —— Bi tirera pur mitter leſtate take effect and enure to 
1 1 2 — —— fiſt — re⸗ = = _ of 9 
Chapter of Releaſes, de war of mireer le- ale, a celup a que le re. which makes the releaſe 
f ab. Swat dy leaſe eſt fait, ficome en to him to whom the re- 
it. le cas avantdit, & auxi leaſe is made, as in the 
llcome joynt eſtate (oit caſe aforeſaid, and alſo as 
fait a le bars @ ſa feme, if a joynt eſtate be made 
Fa la tierce perſon, g la to the husband and wiſe, 
tierce perſon relefſa and to a third perſon, and 
tout ſon dꝛoit que ii ad the third perſon releaſe 
a le baron, adonque ad all his right which he 
le baron la motette que hath to the Husband, 
le tierce avoit, g la teme then hath the husband 
de ceo nad riens. Et ſi the moiety which the 
en tiel caſe le tierce re- third had, & the wife bath 
leſſla a la teme nient nothing of this. And if ig 
noſmant le baron en le ſuch caſe the third fle- 
releaſe, donques ad la leaſe to the wife not na · 
feme le moietie que le ming the husband in the 
tierce avoit, ac. x bars Releaſe, then hath the 
nad riens de ceo foꝛſque wife the moiety won the 
: en⸗ 


90 I. 1. 4. b. 21 C. c · b. 


UMI 


Lib. III. 
en dꝛoit ſa feme;, pur 
ceo que en tiel caſe le 
releaſe urera de fair e- 
ſtate a celup a que le 
releaſe eſt fait, de tout 
ceo que affiert a celuy 
que fait le releaſe, Ic. 


third had, &c. And the 
husband had nothing 


in this caſe the als 
ſhall enure to make an 
eſtate to whom the re- 
leaſe is made of all 


that which belongeth to him which maketh fer 


the releaſe, &c, 


C Hen aſcun cas 

un releaſe ure- 
ra de mitter tout le 
dꝛoit © il q fait le re⸗ 
teaſe ad a celuy a que le 
releaſe eſt fait : Si⸗ 


come home ſeifi ie de. 


certeine tenements eſt 
diſſeiſie per deur dil⸗ 
ſeiſo2s, ſi le Difleiſte 
ꝑ ſon fait releſſa tout 
ſon dꝛoit, cc. a un des 
diſſeiſors, donque ce⸗ 
lup a que releaſe eſt 
fait avera et tiendza 
touts les tenements 
à lup ſolement, et ou- 
ſtera ſon companion 


de cheſcun occupati⸗ 


on de ceo. Et le cauſe 
eſt, pur ceo q ſes deur 
dilleiſoꝛs fueront eins 
encounter la lep, et 
quant un de eur happe 
le releaſe de celuy que 
ad dꝛoit dentre, dc. 
ceſt dꝛoit en tiel cas 
veſfera en celuy a que 
le releaſe eſt fait, et eſt 
en tiel plyte, ſicome ti 
q avoit dꝛoit avoit 
enter, et luy enkeoffa 


Sed. 306. 

Nd in ſome caſe 

a releaſe ſhall en- 
tre to put all the right 
which he who maketh 
the releaſe hath, to 
him to whom the re- 
leaſe is made. As if a 
man ſeiſed of certain 
Tenements is diſſeiſed 
by two diſſeiſors, if the 
Diſſeiſee by his Deed 
releaſe all his right, 
&c. to one of the dil- 
ſeiſors, then he to 
whom the releaſe is 


| | by 
made ſhall have and which are judicial acts. 2 (s) Fits N. B. 5, in 


hold all the tenements 
to him alone, and ſhall 
ouſt his companion of 
every occupation of 
this. And the reaſon is, 
for that the two Diſ- 
ſeiſors were in againſt 
the law, and when one 
of them happeth the 
releaſe of him which 
hath right of entry, 
&c. this right in ſuch 
caſe ſhall veſt in him 
to whem the releaſe 
is made, and he is in 
like plire, as he which 


Cccz2 
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between a releaſe which en⸗ 


ures by way of mitter leſtare 


ctwherrof Littleton here ſpeak= 
eth) and a releaſe that ha 


_ by way of 
Foz a teleaſt e 
ogy — of i 


— . 


_ _— —_ ; 0: 
the hugban 
2 take benefit, as here= 


fad: Gall more at large be 


196 


bh Here Littleton purſueth 


* the —— part ot — 
iſton, viz. w a releaſt 
hall enure by m4 Mirter 
le droit. 


¶ Diſſeiſee per deux 


diſſei ſors, Sc. ye lite 
Law is where there de two 
zoynt Abbots 0z Jntruders 


by a 
tation to a ; Church, and ther 
Clerk is admitted, inſtitu⸗ 
ted, and inducted, and the 
rightful Patron releaſeth — 
one of them, this ſhall enur 


to them both, fox that the u⸗ 
Curpers come not in meerly by 


Ind therefoze an uſurpation 
ſhall work a Remirrer to one 


that hath a fozmer right. 

¶ Donques celuy a 
que le veleas eſt fait a- 
vera et teignera tout s 
les tenements Sc. pers 


inheritance is 

to whom the 9 is 225 
and all the ſtate that the o⸗ 
ther diſſeiſoꝛ had wholly debe⸗ 
ted : foz right and —_ 
cannot conſiſt together, but 
the wzongfull eſtate 


place to 


11 R. 2. a. quate imp. 1447 
4 


the reaſon hereof 45 400 ah 


as hath. been ſaid, the D 


ſeiſoz to whom the relegſc 
wos 


ce) Brit. ſol. t 16.26 Af. 
pl. 9.39 E. 3.29.2 1H. 6. 
41.22 H. 5. 22.7 E. 4. 25 · 
51.4.6. 1 1H. 7. 12. 
20H. 7. 5 21H. 7. 18. 

12 . 4. tit. diſcontin.1. 
9H. 6. 3 7. 1 H. 6. 5 2. 


was made was ſeiſed Per my 
& per tout, whereunto when 


the right comech- it excludeth 
t 


he wiong: (e) foz right which 
is lawful, and wrong that is 
conitrary to Law cannot ſtand 
together. 

q En tiel plite ſicomt 
il que avoit aroit, a- 
vost enter & luy enfe- 


offe, Oc. Chis (&c.) doth imply that this is true \ 


ac. Et la cauſe eſt, 
pur ceo que il q avoit 


adevant eſtate per 


tot, S. ꝑ difſeilin, ac. 


ad oze per le releaſe. 
un eſtate dzoitu⸗ 
rel. 
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hath the right had en- 
tred and infeoffed him, 
&c. And the reaſon is, 
for that he w before 
had an eſtate by wrong 
s. by diſſeiſin, &c. hath 
now be the releaſe a 
rightſul eſtate. 


ecundum quid, but not ſimpliciter; foz ag 


to the holding out of the joynt diſſeiſoz, it amounts to as much as if he had entred and infeof= 
fed him to whom the releaſe is made, but it doth not amount to an entry and feoffment ſimplici- 
ter to all purpoſes, as ſhall be ſaid hereafter in his pzoper place in the Chapter of Releaſes. 


q 2 Lirtleton ſpeaketh 

of the third kind of re⸗ 
leaſes. Ind the reaſon of this 
diverſity (uwplied in the (&c.) 


in the end of this Section) be⸗ 


twesn the diſſeiſozs and tbeir 
keoffees ig,fo: that the feoffeg 
coming in by title and pur⸗ 
chaſe, are intended in law to 
Have a Warranty (which is 
much eſteemed in Law) and 
therefoze left the Warranty 
ould be avoided, the releaſe 

U enure to both the feoffeeg 

in favour of Purchaſo:s, and 
ſo the right and benefit of e⸗ 


Nc) 208H.3.AT432. 1AM. veryoneſaved. (i) And in an= 


11.9 Aſl. 1 5. 2 1 Aſſ. 28. 

2 Aſſ. 68. 32. 2A fl. 54. 
43 Aſſ. 17. 40. 3. 24. 
0B. 3. 1. K. a. entre 
Gong · 16.13 E. 3. tit. 
Aﬀlyg-:12Afl.20. 


cient time if the Diſſeiſoʒ had 
made a Feoffment in fee, oz a 
gift in tail, oz a leaſe foz life, 
and the Feoffe, Dons, oz 
Leſſes had continued in ſeiſin 
quietly a year and a dap, the 
entry of the Difſeiſes had not 
deen lawful upon him; and 
the reaſon was, koꝛ the benefit 
and ſafeguard of the Warran⸗ 
ty, which was intended by 
Ls) Gould have been ve= 
ſtrored by the entry, But 
hereof alſo -moze ſhall be ſaid 
in his pꝛoper place in the 
Chapter of Releaſes. 


Sed. 307. 


C L en aſcun cas 

. Un releaſe ure- 
ta per dop dextin⸗ 
guiſh nent, d en tiel 
caſe tiel releaſe apde⸗ 
ra la joyntenants a q 
le releaſe ne kuit fait, 
auribien come lup a 
q le releaſe fuit fait. 
Sicome un home 
ſoit diſſeiſe, c le diſ⸗ 
ſeiſo2 fait feoffment 
a deur homes en fie, 
ſi le diſſeiſee releſſa 
per ſon fait a un de 
les feoffees , donques 
cel releaſe urer a am- 
bideur les feoffees 
pur ceo q̃ les feoffees 
ont eſtate per le ley, 
5. per feolfment , 4 
nemp per - tozt fait a 
nulluy, Fc. 


Sed. 308. 


Nd in ſome caſe 

a releaſe ſhall en- 
ure by way of extin- 
guiſhment, and intuch 
caſe ſuch releaſe ſhall 
aid the Joyntenant to 
whom the releaſe was 
not made, as well as 
him to whom the re- 
leaſe was made. As it 
a man be diſſeiſed, and 
the Diſſeiſor makes a 
feoffment to two men 
in fee, if the diſſeiſee 
releaſe by his Deed to 
one of the Feoffees, 
this releaſe ſhall enure 
to both the Feoffees, 
for that the Feoffees 
have an eſtate by the 
Law, s. by feoffment , 
and not by wrong 
done to any, &c. 


CN meſme le maner eſt, (ile IN the ſame manner it is, if the 


', diſleiſo2 fait un leaſe a un 


D iſſei ſor maketh a releaſe to a 


home pur term̃ de ſa vie, le remain⸗ man for term of his life, the re- 


der 


UM 


UMI 
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D.roufter @ un auter en fee; ile 
diſſciſee releſſa a le tenant a terme 
de vie tout ſon dꝛoit, qc. cel releaſe 
urera auxibien a celup en le re- 
mainder come a le tenant a term 
de vie. Et la cauſe eſt, pur ceo que 
le tenant a terme de vie vient a 
ſon eſtate per courſe de ley; & pur 
ceo cel releaſe urera q pꝛent effect 
per vop dextinguichment de dꝛoit 
de celup que releſſa c. Et per cel 
releaſe le tenant a term de vte nad 
rluis ample ne greinder eſtate, 
que il avoit devant le teleaſe fait 
a lup, d le dꝛoit celuy que releſſa 
eſt tout ouſterment ertinct. Et 
entant que ceſt releaſe ne poit 
enlarge ie ſtate de le Tenant a 
terme de vie, i eſt reaſon que cel 
releaſe urera a celuy en le remain⸗ 
der, ac. | 

C Pluis ſerra dit ve Releaſes 
en le Chapiter ve Releaſes, 


mainder over to another in fee, if 
the diſſeiſee releaſe to the Tenant 
for term of life all his right, &, 
this releaſe ſhall enure as well to 
him in the remainder, as to the te- 
nant for term of life. And the rea- 
ſon 5s, for that the Tenant for life 
cometh to his eſtate by courſe of 
law,and therefore this releaſe ſhall 
enure and take effect by way of 
extinguiſhment of the right of him 
which releaſeth, &c. And by this 


releaſe the tenant for life hath no 


ampler nor greater eſtate than he 
had before the releaſe made him, 
and the right of him which releaſ- 
eth is altogether extinct. And iuaſ- 
much as this releaſe cannot inlarge 
the eſtate of the tenant for life, it 
is reaſon that this releafe ſhall en- 
ure to him in the remainder, &. 

More ſhall be ſaid of Releaſes 
in the Chapter of Releaſes, 


q $6 El releaſe urera auxihien a celuy en le remainder, come a le te- 
4 


nant a terme de vie, Sc. Ot this and the ret of this Section, foz avoiding 
repetition, mo:e ſhall be ſaid in his p:oper place in the Chapter of Releaſes. 


Tout [on droit, Sc, here by this (c.) is implied, title, demand, and other wozdg 
which may transfer the right, ec. Alſo here is implied of, in, at to the land, 0 


Sedt. 309. 


C Tem ſi ſoient deux parceners. 

g lun alien ceo que a lup af- 
fiert a un auter, donques lauter 
parcener 4 laliente ſont Tenants 
en Common. 


L ſo if two Parceners be, and 
the one alieneth that to her 
belongeth, ro another, then the o- 
ther Parcener and the Alienee are 
Tenants in Common. 


Chis is evident and needeth no explication. 


Sea. 310. 


C [Tem nota que Tenants en 

common poient eſtre per title 
de Preſcription, ſicome lun & ſes 
Aunceſtozs , ou ceux que eftate il 


Lſo note that Tenants in 
Common may be by title of 
Preſcription, as if the one and 
his Anceſtors, or they whoſe eſtate 


ad 


Lib ll. Cap. 4+ | 
ad en un moiety ont tenus en com⸗ 
mon melme le moiety, ove lauter 
2 que ad lauter moiety # ove 
es Aunceſtoꝛs ou ove ceux que e⸗ 
tate il ad Pro indiviſo, de temps 
dont memozy ne curt, ic Et di- 
vers auters manners popent fait 
& cauſer homes deſtt Tenaunts 
en Common, que ne ſont tey ex⸗ 


11. 3. Tranf. 2112.13 E. 3. 
Brieſe 674.8 H. 6. 1 6. b. 
ib. Intrat.⁊ 3. 


H. . 1 vB, 


preſles, ac. 


9 Of this, beſides Littlcron, dave ts good authozity in Law) as OD fo; all his other 
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he hath in one moiety, have holden 
in common the ſame moiety with 
the other tenant which hath the 
other moiety, and with his Ance- 
ſtors, or with thoſe whoſe ſtate he 
hath undivided, time out of mind 
of man. And divers other man- 
ners may make and cauſe men to 
be Tenants in Common, which 


Ses. 311. 


are not here expreſt, Sc. 


caſes thoughout his thee Books, but Joyntenants 
cauſe there is ſurvivo: between them, but not between Tenant in Common. 


The two (&c.) in this Dection are evident. 


C A this Section we learti 
I. two things: Firſt, that 

in real Actions, and in 
Actions alſo that are mixt 
with the perſonalty, tenants 
in Common ſhall ſeder in J= 
&>ion, becauſe they have ſebe⸗ 
ral freeholds, and claim in by 
ſeveral titles, and therefo:e ag 
thep {hall be ſeberally by o⸗ 
thers impleaded, ſo ſhall ther 
ſeverally implead others in 
all real andmixt Actions, un⸗ 
leſs it be in caſe: of neceſſity 
fo: a thing entire, as hereaf= 
ter in this Chapter ſhall ap⸗ 
pear. Ind Litcleron here pur⸗ 
teth the caſe of the Aſſiſe 
whichis mixt with the perſo⸗ 
naltp, and therefoze he nod⸗ 
eth not to put any caſe of any 
ek quod reddat; foz if it 
ſo in caſe of Aſſiſe; a fortio- 

xi, in Wzits of higher nature, 
which is neoveſſarily implyed 
in the tec.) Now of fuirs that 
ſound in the reality, and of 
perſonal Actions; Littleton 
ſpeaketh hereafter in this 
Thapter. The ſecond thing 


here to be learned, is the di= 
verſity between Tenants in 
Common, and Joyntenants, 
which both of it ſelf, and upon 
that which hath been ſaid, is 
apparenec, 


SeZ. 311. 


CI Tem en aſcii cas 
Tenants en Com- 
mon doyent aver de 
lour poſſeſſion ſeveralr 
Actions, en aſcun cas 
ils ioyndꝛont en un A⸗ 
ction. Car ſi ſont deux 


Tenants en Common, 


ct ils ſont diſſeiſies, ils 


dopent aver deux Aſſi⸗ 


ſes, c nemy un Alliſe, 
car cheſcun de eur co⸗ 
vient aver un Alliſe de 
ſon moiety, dc. Et la 
cauſe eſt, pur ceo que 
tenants en Common 
fuerout ſeiſies, Fc. per 
feveralr titles. Mes 
auterment off de Joyn⸗ 
tenants, car ſi ſopent 


vint- Joyntenants , # 


ils ſont diſſeiſies,ils a- 
veront en touts lour 
nolmes fozſque un Aſ⸗ 
ſiſe. pur ceo que ils nõt 
loꝛſque un joynt title. 


» be= 


Aue in ſome caſe 
tenants in Com- 
mon ought to have of 
their polleſſion ſeveral 
ations, & in ſome ca- 
ſes they ſhall joyn in 
one action. For it two 
tenants in common be, 
and they be diſſeiſed, 
they muſt have two 
Aſſiſes, and not one Aſ- 
ſiſe; for each of them 
ought to have one Aſ- 
ſiſe of his moiety, &c, 
and the reaſon is, for 
that the Tenants in 
common were ſeiſed, 
dec. by ſeveral titles, 
But otherwiſe it is of 
Joyntenants, for if 20. 
Joyntenants be, and 
they be diſſeiſed, they 
ſhall have in all their 
names but one Aſſiſe, 
becauſe they have not 
but one joynt title. 


Seck. 


UMI 
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.C | hab ſi ſolent trois Jopnte⸗ 


nants, & un releaſe a un de 
ſes companions tout le dꝛoit que 
il ad, dc. & puts les auters deur 
ſont viſleiſtes ve lentiertie, ac. en 
ceſt cale les deux auters aderont 


ſeveralx Aſſiſes, ac. en ceſt foxme, 


8. ils averont en lour ambideux 
nolmes, un Aﬀile de les deux 
parts, #c. pur ceo que les deur 
parts 11s teignont joyntment al 
temps de le diſſeiſin. Et quant 
a le tierce part, celup a que le re⸗ 
leaſe fuit fait, covient aver de ceo 
un Alliſe en ſon nolme demeſite , 
pur ceo que il (quaunt a meſme le 
tierce part) eſt de ceo Tenant en 
Common, ac. pur ceo que il vient 
a cel tierce part per foꝛce del Re- 
teaſe , 4 nemy tantſolement per 
fo2ce del jopnture. 


and one releaſe to one of his 
llows all the right which he 
hath,” &c. and aſter the other two 
be diſſeiſed of the whole, 8c, In 
this caſe the two others ſhall have 
ſeveral Aſſiſes, &. in this man- 
ner, s. They ſhall have ig both 
their names an Aſſiſe of the two 
parts, &c. becauſe the two parts 
they held joyntly at the time of 
the diſſeiſin. And as to the third 
part, he to whom the releaſe was 
made, ought to have of that an 
Aſſiſe in his own name, for that 
he (as to the ſame third part) is 
thereof Tenant in Common, &c:; 
becauſe he commeth to his third 
part by force of the Releaſe, and 
not onely by force of the Joyn- 
ture, 


A Lſo if three Joyntenants be, 
e 


„ is es which ever doth Ulaltrate the Wule) 4nd is evident of l 
Mok ond ret en oo 


Sed. 


CI Tem quant a ſuer des Acti- 

J ons que touchant le real- 
tie, p ſont diverſities perenter 
parceners que ſont eins per di⸗ 
vers diſcents, d Tenaunts en 
Common. Car ſi home ſeiſie de 
tertaine terre en fee ad iſſue deur 
files d mozuſt, d les fries en⸗ 
tront, ec. Fcheſcun de eux ad il⸗ 
ſue un fits, a devieront ſauns par⸗ 
tition fait enter eur, per que 
jun molety diſcendiſt a le fits dun 
Parcener, æ le auter motety diſcen⸗ 
viſt al fits dauter parcener, & ils 


313. 


A Lſo to the ſuing of Actions 

which touch the re alty, there 
be diverſuies between Parce- 
ners which are in by divers de- 
ſcents, and Tenants in Common: 
For if a man ſeiſed of certain land 
in Fee, hath iſſue two Daughters 
and dieth , and the Daughters 
enter, &c. and each of them 
hath iſſue a ſon, and die with- 
out partition made between them, 
by which the one moiety deſcends 
tothe ſon of the one Parcener, and 
the other moiety deſcends to the 
entront 


e Vide $eR.241; 


Lib. Ill. Gap.4-- : 


o 


entront q occupiont en common c 
ſont difleiſies, en ceſt caſe ils ave- 
ront en lour deux nolmes un Iſlile 
& nemy deur Aſſiſes. Et la cauſe 
eſt, que coment que ils veignont 
eius per divers viſcents , c. un⸗ 
Pt ſone Parceners & biet de 
artitione factenda giff enter eux. 
tils ne ſont, parceners eyant. te- 
rve ou CT, tant{vlement a 
ſeiſin a poſſeſſion de lour meres, 
mes ils ſont Parceners pluis ey- 
unt relpett a leſtate que diſcendiſt 
de lour apel a lour meres , cat 
ils ne poyent eſtre Parceners ſi 
jour meres ne fueront Parceners 
a devant, ac. Et iflint, a tiel 
reſpect & consideration 8. quant 
a le pʒimer viſcent que fujt a laur 
meres ils ont un title en Parce⸗ 
narie, le quel fait eur Parce⸗ 
ners. Et auxt ils ne ſont forſque 
come un hefre a lour common 
Aunceftozs, S. a lour ayel de que 
la · terre dilcendiſt a lout meres. 
Et pur ceux cauſes, devant parti⸗ 


tian enter eur, ac. - ils averont 
un Alliſe, coment que iis veighont 


eins p ſeveralx diſcents. 
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Sed. 314. 


Son of the other Parcener, & they 
enter and occupy in common and 


be diſſeiſed, in this caſe they ſhall 


have in their two names one Aſſi- 
ſe,& not two Aſſiſes. And the cauſe 
is, tor that albeit they come in by 
divers deſcents, &. yet they are 
Parceners, and a Writ of Partition 
lieth between them, And they are 
not Parceners, having regard or re- 
ſpec only to the ſeiſin and poſſeſſi - 
on of their mothers, but they are 
Parceners rather, having reſpect to 
the eſtate which deſcended from 
their grandfather to their mothers, 
for they cannot be Parceners if 
their mothers were not Parceners 
before, &c. And ſo in this reſpect 
and conſideration, s. as to the firſt 
deſcent, which was to their mo- 
thers, they have a title in Parcena- 
ry, the which makes them Parce - 
ners. And alſo they are but as one 
heir to their common An ceſtors, s. 
to their grandfather, from whom 
the land deſcended to their mo- 
thers. And for theſe cauſes, beſore 
partition between them, &c. they 
ſhall have an Aſſiſe, although they 
come in by ſeveral deſcents. 


is, at which hath been ſaid in the * Chapter of Parceners, is ebident: where 
g | + — — bad, — ol — and — — this 2 


which are here either xxyzelſed oz implyedzag the ftudious-and diligent Veader will obſerve. 
Sed. 314. 

JL Neeft caſe guant CI Tem ſi ſont Lſo if there be 

E. ale rent et liver deux Tenants two Tenants in 


de 2 1 ile averont en Common de cer⸗ 

e Aſſiſes & quant a tain Terre en fie, 
leſperuer ou le Chival & ils doneront cel 
terre a un home en 
le tail, ou leſſeront 
a un home pur term 


deux 


orlaue un Aſiſe. 
704 fot 2 under⸗ 
Fanding . Hereof it is to be. 


Common-of certaine 
Land in Fee, and 
they give this Land 
to a man in Tail, 
or let it to one for 
term of Life, ren- 

de 


UMI 


i 8-0 
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nants in Common be, Pl. Cem. Hill & Granges 
and they grant a rent ce 171. ide. Sec. 219. 


de vie, rendant a eur 

annuelment un cer⸗ 
teine rent, a un liver d 

Pepper, a un eſperuer, 

ou un chival, a ils ſont 
ſeiſies de ceſt ſervice, # 
puis tout le rent eſt a- 
derere, q ils diſtreigne⸗ 
ront pur C,@ le tenant 
acur fait reſcous. En 
ceſt cas quant a le rent 
t liver d Pepper tis a- 


veront deux Alliſes, & 


quant a leſperuer, ou ł 
chi val foꝛſq; un Aſſiſe. 
Et la cauſe pur q ils 
averont deux Aſſiles , 
quant a le rent d liver 
de Pepper, eſt ceo, en⸗ 
fant q ils fueront te- 
nants en common en 
ſeverall titles, a quant 
ils fieront un done k k 
tatle ou leas pur term 
de vie, ſavant a eur le 
reuerſion, g rendant a 
eur certeine rent, ac. 
tiel reſervatiõ eſt inci⸗ 
dent a lour reverſio, & 
pur ceo q faur rever- 
ſion eſt © common, a ꝑ 
ſeverall titles, ſicome 
lour poſſeſſion kuit de⸗ 
vant le rent, a auters 
choſes que potent eſtre 
ſeveres, & fuerũt a eur 
reſerves ſur ł done, ou 
{ur le leas, queur ſont 
incidents per le lep a 
lour reverſion, tiels 
choſes iſſint reſerves 
fuerdt de la nature del 
reverſion, Et entant 
qt reverſion eſt a eur 


dring to them yearly a 
certain rent, and a pound 
of Pepper, and a Hawke, 
or a Horſe, and they be 
ſeiſed of this ſervice, and 
afterwards the whole 
Rent is behind, and they 


diſtrain for .this, and the 


2 maketh ·˖ Reſcous. 


In this caſe, as to the Rent 


and pound of Pepper, 
they ſhall have two Aſſi- 
ſes, and as to the Hawke 
or the Horſe but one Aſ- 
ſiſe. And the reaſon why 
they ſhall have two 
Aſſiſes as to the Rent and 
pound of Pepper, is this, 
inſomuch as they were 
Tenants in Common in 
ſeveral titles, and when 
they make a gift in taile 
or leaſe for life, ſavin 
to them the Reverſion, 


and rendring to them a 


certaii rent, & c. ſuch 


reſervation is incident to 


their reverſion, and for 
that their reverſion is in 
common and by ſeveral 
titles as their poſſtcſſion 
was before the rent, and 
other things which may 
be ſevered, and were re- 


ſerved unto them upon 
the gift or upon-the leaſe 
which are incidents by be 


the Law to their reverſi- 
on, ſuch things ſo reſer- 
ved were ofthe nature of 
the reverſion. And in as 
much as the reverſion is 
to them in common by 
ſeveral titles, it beho- 


demand "one, thing again the oꝛder of na⸗ 


expꝛeſſe 


of twenty Millings 
per annum out of their 
Land, the Szantee 
chall have two rents 
0z twentp ſhillings, 
foz that every mans 
grant ſhall be taken 
moſt ſtrongip againf 
himſelf, and therefoze 
they be ſeveral grants 
in Law. 

But if ther two 
make a gift in taile, a 
mow fo; ——— 

ing twenty ings 
rent to them and their 
heirs, ther Half have 
but one 20 ſhillings » 
fox they Mall habe no 
moze then themſelves 
teſerved: and the Do= 


nee 02 Leſſer ſhall pay 


bur twenty Hillings 
accoꝛding to their own 
reſervation , 
And albeit the reſer⸗ 
vation of Vent ſeve⸗ 
rable be in jopnt 
wozds, yet in relpect 


8 ok the ſeverdl rever= 


ſons, the Law makes 


thereof a ſeverance. 


Now foz the rent, as 
— 7 5 — 
ings oz a pound o 
Pepper may be ſeve⸗ 
red the one Cenant in 
Common may have an 
aſſiſe fo; the moiety of 
twenty chillings, E the 


moiety of a pound of 


Pepper, de medietate 
unius librz piperis, but 
he cannot have an aſ⸗ 


fſeof ten (ſhillings, oz vide 16 AfHPI. 6. E. 3: 
pipe- Joyadreen action 27. 


de dimidio libre 
ris. But foz the Hawke 
dz Hozle, albeit they 
Tenants in Com- 
mon, ther (hall joyn 
in an Aſſiſe, foz o⸗ 
therwiſe they Chould 
be without remedy , 
foz one of them cannot 
make his plaint in 
Iſſiſe of the moiety of 
a hawke,oz of a Yozle, 


foz ths Raw will ne= 


ber ſuffer any man to 


eure 


Lib. III. 


Regula. 
vide Sect. 1297 


(Lib. 5. fol z 7. 


Regula. 


Regula. 


(03 E. 3.19.2. 


38 E.3. 35. 
Regula. 


(m)s H. 7.8 13 E. 2. 
quar. imp. 170. 33 H. 6. 
11.6 E. 4. 1 0. 15 E. 3. 
Darr.preſentment 10. 
(n)6 H. 4. 6.7. 45 E. z. 
10.30 H. 6 Aſl. 39. 
18. E. 3.56. 


29 E. 3. 5 1.43 E. 3.24. 
46 E. 3.27.5 H. 4. 3. 
14 H.4 31.3 H. 6. 57. 
12 H. 6. 2 2.22 H. 6. 14. 
18 E. 4. 30. 2 R. 3.16. 
to H. 7. 27.2 1 H. 7.2 2 
27 H. 6. 35 21 E. 4. 12. 


tute 03 teafort , ag before it 
appearech by Litrletbt,Scfion 
129. Lex enim ſpectat naturæ 
ordinem. Yiſo the Law will 
neber enfozce a man to de⸗ 
mand that which he cannot 
tecover, and a inan tannot 
recover (il ) the molery of a 
Hawke,Hozſe, oz of any other 
entire thing: Lex neitimem co- 
git ad vana; ſeu inutilia. But in 
that caſe they ſhall 1 in an 
aſſiſe; and the keaſon is Ne 
Curia Domini Regis deficerer 
in juſtitia exhibendazoz lex non 
deber deficere conſequentibus 
io juſticla mag Hg nd If 

| chould nst jopn, they 
Gould have datum & inJurt- 
am, and pet ſhould habe no re⸗ 
medy(*Jby Lam, which ſhould 
be inconvenient: but the Law 
will, chat in every cale where 


a man is wꝛonged and enda⸗ 


mage d, that he ſhall have a 
remedy. Aliquid conceditur, ne 
in juria remaneret impunita, 
uod alias non concedererur. 
(m) and Tenants in CTom⸗ 
mon ſhail joyn in a quatre im- 
pedit, betauſe the pot ſentation 
to the Jdvowſon is entire. 
(n) iſo Tenants inCon= 
mon of aSeignio:y lhall joyn 
in a Writ of right of Ward, 6 
Baviſhment of ward foz the 
body,becaule it is entive 


Ii two Tenants in Common 
ant in ¶ 


Mard, and the one 


Of Tenants in Common. 


en common per ſeverat 
titles, il covtent que le 
rent, a le liver de Pep⸗ 
per, queux poyent eſtre 
ſevets, ſopent a eux en 
common, & ꝑ ſeverall 
titles c de ceo ils ave⸗ 
ront deux Aſſiſes, g 
cheſcun de eur en fort 

tze feta ſon pleynt 
ö k motety del k tent, 
le moiety del liver de 
Peppet, mes de lelper⸗ 
ver, ou de chival que 
poyent eſtr fevers.'ils 
avcront foꝛſque un Al⸗ 
ſiſe, car home ne poſt 
faire un pleint £ Aſſife 
dt moiety dun efper- 
ver, ne bt moiety dun 
chival, ac. En meſine 
maͤner eſt d auter rents 
# dauters ſervices ij 
Tenants en Common 


Selb. 315. 
veth that the rent and 
the pound of Pepper 
which may be ſevered 
be to them in common 
and by ſeveral titles. 
And ot this they ſhall 
have two aſſiſes, &each 
of them in his Aſſiſe 

ſhall make his plaint of 
the motety of the rent, 
& of the moiety of the 
pound of Pepper. But of 
the Hawke or of the 
Horſe which cannot be 
fevered, they ſhall 
have but one Aſſiſe; 
for a man cannot make 
a plaint in an A ſniſe of 
the motety of aHawk, 
nor of the moiety of a 
Hor ſe, &c. In the ſame 
manner it is of other 
Rents & of other Ser- 
vices which Tenants in 


ount en groſſe per di⸗ Common have in groſs 


vers titles, Fc. 


by divers titles, &cc. 


be of the wardſhip of the body, and one doth raviſh t 
releaſes to the rabiſher, this ſhall be in benefie — 


-Tenant in Common, and he {Yall recover the whole, and this reteaſe ſhall not 5 
2 to him. Ind lo it is ik two Cinants in Ceamon be of an — they 


bzing a 
w ntment. 


e 
Nonſuit, the other wall recover. 
It is ſuid that Cenants in. Common 


are im pedit, and the one doth relea ſe, yet the other ſhall ſue fozth, and recover the 
nts in Common ſhalt not joyn in a derinne ot Charters; and if the one be 
tall joyn in a Warranti C hartæ hut ſever in Moucher. 


J Moretie de chival Sc. Here is implyed., oꝛ any other entire rent 02 ſervice. 
Fer divers titles, &c. Chat is, by ſeveral titles,and not by one joynt title, 


as hath been ſaid. 


[| Veront tiels a- 
A tions perſonel g 
joyntm en touts /our tenants en common nant in common may 


noſmes, ce Be this äveront tiels actions have ſuch Actions per. 
per⸗ 


Seo. 315. 


Tem quant al 
actions perſonels 


.x Lioasto Actions 
A perſonals, Te. 


UMI 


Lib. III. Of Tenants in Common. Se@.316, 
pſonals joyntment ſonals joyntly in all 2 7 —— 


e touts lour noſis , 
ſicome de treſpas, ou 
de offence que touche 
lour tenements en 
common, ſicome ve 
bzuſer lour mealons , 


ß enfriender de {our 


cloſes, de paſture, de⸗ 
gaſter & dekouler des 
herbs & d couper lour 
bois, ö piſcher en lour 
piſcary, & hujuſmo⸗ 
nants en common a⸗ 
vctont un action 
jointment, c recove- 
ront joyntment lour 
damages „ 
que laction eſt en le 
perſonaltie, # nemy 
en le realtie, fc. 


pur ce 


their names as of treſ- 
paſſe, or of offences 
which concern their 
Tenements in Com- 
mon; as ſor brea- 
king their houſes, 
breaking their Cloſes, 
feeding, waſting, and 
defouling the graſs, 
cutting their woods , 
jor fiſhing in their 
Piſcary, and ſuch 
like. In this caſe Te- 
nants in Common ſnall 
have anAction joynt- 
ly, and ſhall recover 


joyntly their dama- 


ges, becauſe the Action 
is in the perſonal- 
ty, and not in the 
realty, &c. 


Actions joyntly. And it is to 
be obſer bed, that where dama= 
ges are to be recovered foꝛ a 
w2ong done to Tenants in 
Common, oz parceners on a 
perſonall Action, and one of 
them dye, the ſurbiboꝛ of them 
{hall have the action; fo: albeit 
the p2operty 02 eſtate bs ſeve⸗ 
ral between them, yet ( as is 
appeareth by Litt.) the perſo⸗ 
nal action is joynt. 
¶ Et hujuſmod:. 

Hereby is implied a diver= 
ficy between a Chattel in poſ⸗ 
ſeſton,# a perſonal Chole in 
action belonging unto them. 
As it two Tenants in Com⸗ 
mon be of land, + one doth a 
treſpaſs therein, ot this action 
they are joyntenants, and the 
ſurbiboꝛ ſhall Hold place. Do 
it is if two tenants in Com⸗ 
mon be of Manno, and they 
make a Bapliff thereof, æ one 
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vid. Sect. 219,320.32 2; 


22 H.6.1 2.38 E. 3.7. 
13 E. 3. Account 126. 


of them dreth the ſurvivoz ; 3. 13 


ſhall habe the Action of Ic⸗ 
count, foʒ the Action given un⸗ 
to them fo: the arrerages up= 
on the Account was joynt. So 


it ig if two tenants in Common ſow their land, and one doth eat the ſame with his cattle 3 
though they have the Coꝛn in Common, yet the action given to them foz treſpaſs in the ſame is 
joynt & ſhall ſurvive. Foz the treſpaſs and damage done to them was joynt; all which here is 
implied by Lirtleton, who ſaith, that they ſhall have an Action joyntly, and the ſame Kaw 


is of Coparceners, 


But if two Tenants in Common be of gods, as of an hoꝛſe, oꝛ of any other gods perſonal, 
there if one dye, his Executoꝛs ſhall be Tenant in Common with the furvivoz. 
q Et nemy en ta realtie, Sc. It two tenants in Common be of an Jdvowſon, 4 32 E. 3.5. 17 E. 3. 1 f. 
a ſtranger uſurp, fo as the right is turned to an action, and they bꝛing a wit of Quare 3 H. g. Quare Imp. r. 
impedit which concerns the realty, the ſix months paſs, and the one dieth, the writ ſhall not 14. H. 4.12.9 H.s 30. 


abate, but the ſurvivoz ſhall recover, otherwiſe there ſhould be no remedy to redꝛeſs this wzong, 
Ind lo it is of Coparceners, and this is one exception out of our authoꝛs rule. 

(*) But if thꝛee Coparceners recover land and damages in an Aſſiſe Mortdanceſtor, al⸗ 
beit the judgment be joynt that they ſhall recover the land and damages, vet the damages 
being accefſozy, though they be perſonal, de in judgment of Law depend upon the Free⸗ 


hold, being the pꝛincipal which is ſeveral, And though the wozds of the judgment be 
joynt, yet {hall it be taken foz diſtributive, And therekoze if two of them dye, the intire 
damages do not ſurvive, but the third ſhall have execution accozding to her poztion; and 


this is another exception out of our Juthoꝛs rule. 
fozce of an Klegit, and two of them had dyed, the third ſhould have had the whole by ſurvivoz , 
till the whole damages be paid. 

It the Zunt and Piece jopn in action of waſte, koꝛ waſt done in the life of the other ſiſter 
the Junt ſhall recover the damages only, becauſe the ſame bel 
Ind ſome hold the damages in that caſe to be the pꝛincipal. 


oy be ſi deux tenants en 
common font un ieaſe de 


Sects 316. 


D & 


But if all thꝛee had ſued execution by 


Lſo if two Tenants in Com- 
mon make a leaſe of their Te- 


d 2 lour 


22 H. 4. 14.37 Hf. 6. g. b. 
to El. Dier 279. F. N. B. 3 5. 
9 E. 3. 39; 37. Pl. Com. 
Seig. Barkleys caſe. 

(*) 14 E. 3. Execution 75 
45 E. 3. 3. b. 


45 Eg. 3. b. 4 E. 3. 14. 2 
4 IH 4.16. b. 3 5. H. 56. 23. 

r b. 11 E. z. Waſt. 115. 

ongs not by Haw to the Niece, : 


did 9. 3. 36,33. Pl. Com. 
Scignior Barkleys caſe. 


vide Sect. 259, 290,247, 
264. 19 Aſſ. p. 1. 30 


lour tenements a un auter p term 
des ans. rendant a eur certaine 
rent annualment durant k terme, 
ſi le rent ſoit aderere, ac. les te- 
nants en com̃on averont un actt- 
on de debt envers le leſſee, t nemy 
divers actions, pur ceo que laction 
eſt en la perſonalty. 


Lib. III. Cap. 4. Of Tenants in Common. Sec. 3 17, 318,313. 


nements to another for tetme of 
years, rendring to them certain 
Rent yearly during the terme, it 
the rent be behind, &c.the Tenants 
in Common ſhall have an action of 
debt againſt the leſſee, and not di- 
vers actions, for that the action is 
in the perſonalty, - 


This upon that which hath been ſaid is evidene. 


Sect. 317. 


4 Es en avow2y pur le dit 
rent ils covient ſever , 
Car ceo eſt en le realty come te 
aſſiſe eſt ſupra. 


Ut inan Avowry for the ſaid 

rent they ought to ſever : for 
this is in the realty, as the Aſſiſe 
is above. 


This being an, addition to Littleton, albeit it be conſonant to Law, yet I omit it 


Sekt. 318. 


C [Tem tenants en common 
popent bien faire partition 
enter eux ſils voilent, coment 
gue ils ne ſerront compelles 
de fair partition per la ley, mes 
ſils font enter eur partition per 
lour agreement & conlent, tiel par- 
tition eſt aſſets bone, come eff 
adjudge en liver daſſiſes, | 


Lſo tenants in common may 
A well make partition between 
them if they will , but they ſhall 
not be compelled to make partition 
by theLaw; but if they make parti- 
tion between themſelves by their 
agreement & conſent, ſuch partiti- 
on is good enough, as is adjudged 
in the book of Aſſiſes. 


Ok this ſufficient hath been ſaid in the chapter of Parceners and Joyntenants. 


¶ En le liver daſſiſes. This bak is of great authozity in law, and is ſo called 


vetauſe it pzincipally containeth the pꝛoceedings upon Writs of Iſſile of Novel diſſeifiv,whicy 
in thoſe dayes was Feſtinum i frequens remed ium. 


Sect. 319. 


q — ſicome y ſont tenants 

en common de terres 4 te⸗ 
nements, Kc. ſicome eſt avant- 
dit: En meſme le maner p ſont de 
chattels reals # perſonals, St- 
come leaſe ſoit fait de certain 
terres a deux homes pur terme 
de 20, ans, c quant ils font de 


Lſo as there be Tenants in 
Common of Lands and Te- 
nements, &c. as aforeſaid; in the 
ſame manner there be of chattels 
reals and perſonals: As if a Leaſe 
be made of certain Lands to two 
men for terme of 20 years, and 
when they be of this poſſeſſed, tlie 
ceo 


UMI 


JMI 


Lib. III. Of Tenantsin Common. Se. 3 20, 321. 


ceo poſſeſſes, un de les leſſtes grant 
ceo q̃ a luy affiert durant le terme 
a un auter donque melme celuy a 
que? grant eſt fait, et lauter tien⸗ 


one of the Leſſees grant that which 
to him belongeth to another during 
the terme, then he to whom the 
grant is made, and the other ſhall 


dꝛont 4 occupieront en common. 


hold and occupy in Common. 
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q 'E " Rant ceo que aluy affiert. The ſame Law it is, if the one Leſſee in this caſe vide Sec. 31; 
I make a Leaſe of part of the terme, the ſecond Leſſee and the other are Tenants in 

Common, as hath been ſaid in the Chapter of Joyntenants. The (&c.) in the Section im⸗ 

plieth other hereditaments whereof men may be Tenants in Common, whereof ſufficient hath 


been ſaid betoze. 


you ſi deux ont 

joparment le 
garde de coꝛzps & de 
kre dun enkant deins 
age, a lun ö eur gran⸗ 
ta à un auter ceo que 


-a luy affiert de m̃ 


le garde, Donque le 
grantee et lauter que 
ne granta pas a⸗ 
veront & tiendzont 


Sect. 320. 


75 — if two have 
joyntly the ward- 
ſhip of the body8 land 
of an infant within 
age,& the one of them 
grant to another that 
which to himſelf be- 
longeth of the ſame 
ward, then the gran- 
tee,& the other which 
did not grant ſhall 


HE*tby it appeareth that 16 E. tit Ad, 


there may be Tenantg in 
Common as well of Thattels 
teal entire, as wardſhip of the 
body, ac. as of chatteis perſo= 
nal, as a Hawke 6: aYozſe. At 
two Tenants in Common be ot 
aSetgniozy,4t a ward fall, they 
are Tenants in Common of 
the wardlhip as well of the 
body as land. And ſo it is if 
the land it ſelf eſtheatto them, 
they ſhall beTenants in com= 
mon thereof, andſo it is of 
Parceners. 


ceo en common, have and hold this in 
fc. common, &c, 


Sed. 


CI N meſme le maner eſt de 
chateur perſonals: Si⸗ 


come deux ont joyntment per 


done ou per achate un chival ou 
bocke, ſtc. c lun grant ceo que a 
lup afficrt de meſme le chival ou 
boefe a un auter: Donques le grã⸗ 
tte, 4 lauter que ne granta pas , 
averont & poſſiveront tiels cha⸗ 
teur perſonals en common. Et en 
tiels caſes , ou divers perſons 
ont chateur reals ou perſonals 


en common & per divers titles, ſi 


lun de eux moruſt les auters que 
lurveſquont, navera ceo per le ſur⸗ 


( &c. ) implieth any other 
entire chattel. 


32T. 


N the ſame manner it is of chat. 
tels perſonals, As if two have 
joyntly by gift, or by buying a 
horſe or an oxe, &c. and the one 
grant that to him belongs of the 
ſame horſe or oxe to another, the 
Grantee and the other which did 
not grant ſhall have and poſſeſs 
ſuch chattels perſonals in Com- 
mon: And in ſuch caſes where di- 
vers perſons have chattels real or 
perſonal in common, and by di- 
vers titles, if the one of them dieth 
the other which ſurvive ſhall not 
have this as Survivor, but the exe- 
vivoz 


q En common c. Mere vid. devant. Sect. 3 13 


Fid. devant. Sect. 3 15. 


17 E. z. Account 122. 


Lib. III. Cap. 4. Of Tenants in Common. Sec. 3 22,323. 


vivoz, mes les erecutozs c eluy q cutors of him which dieth ſhall 
moꝛuſt tifd2it & occupiet᷑ Toveſqz hold and occupie this with them 


eur q ſurveſquot , ſicoe lour teſta- which ſurvive, as their teſtator did 
to? fiſt ou devoit en ſa vie, ac. pur or ought to have done in his lite 
ceo q̃ lour tivles & dꝛoits t t fuerõt time, &c. becauſe that their titles 
& rights in this were ſeveral, &c. 


This is evident enough, and thereof ſufficient hath been ſaid: 


ſeverals, Fc. 


r terme deans, 


Sc. Foz one year, 
Half a year, cc. 
¶ Lun occupie tout 


t5 miſt lauter hors de 


poſſeſſion. Theſe are words 
materially added, foz albeit 
one Tenant in Common 
take the whole p;ofits, the 
other hath no remedy by 
Law againſt him, foz the 
taking of the whole p2offits 
is no ejeccment: But if he 
d:ive aut of the land any of 
the Cattel of the other Te= 
nant in Common, oꝛ not ſuf- 
fer him to enteroz occupie the 
Land, this is anejectment 02 
expulſlon, en he may. 
Have an E jectione firmz fo; the 
one tnoiety, and recover da⸗ 
mages foz the entry, but not 
koꝛ the mean p;ofits. 

¶ Ejectione firmæ 
de lu moiety, Sc. here 
by this and the other /&c. ) 
in theſe two Sections, are to 
bo underſtood divers diverſt= 
ties between Actions which 
concern right and intereſt , 
(as of Kjectione firmæ, E ject- 


* 8 n ment " gard,quare e jecit infra 
45 E.3.13.22 H. 6. 30.58. ter un 

32 H. 6. 1 6. 2 E. 4.23. 
14 E. I. 5. 18 E. 4. 30. 
37 H. 6. 33. 21 E. 3 29. 


upon an expulſſon oz eject⸗ 
ment) and Actions concern= 
ing the bare taking of the 


2 Aſſ. at. 47 E. 3.22 · b. gzofits riſing off the Land, oz 
to N. 7.16. F. N. B. 117. a. dotng ot CTreſpaſs upon the 
Land, as here by the exam⸗ 
ples do appear; foz the right 
is ſeveral, and the taking of 
the pzofits in Common. The 
ſecond diverſity is between 


Sect. 322. 


q — en le caſe a- 

vantd, ſicoe deur 
ont eſtar en common 
pur term Das, dc. lun 
occupier tout, & miſt 
lauter ho2s de poſſeſ- 
ſion q occupation, fc. 
doqs celup, q eſt miſe 
hoꝛs de occupation a- 
vera envers lauter 
bꝛief de e ject. firmæ, 
de la moiety, #c. 


Sect» 

CH m̃ le maner 
eſt lou deur 
teignont le gard des 
terres ou tenements 
durant le nonage d 
enkant, ſi lun ouſta 
lauter de ſon poſſeſſi⸗ 
on, il que eſt ouſte a⸗ 
vera brieke de Eject⸗ 
ment de gard de le 
moietp, ac. pur ceo q 
ceux choles ſont cha⸗ 
teur realx, & popent 
eſtre appoztions F 
ſevers, dc. Mes nul 
Action de Treſpas , 
ceſtaſcavoir , Quare 


Lſo in the caſe a- 
fore ſaid, as if two 
have an eſtate in Com- 
mon for term of years, 
&c. the one occupy all 
& put the other out of 
polleſſion & occupati- 
on,he which 1s pur out 
of occupation ſhall 
have againſt the other 
a writ of Ejef7:one 


firmæ, oſthe moiety &c. 


the ſame manner 
it is where two hold 
the wardſhip of lands 
or tenements during 
the nonage of an In- 
fant, if the one ouſt the 
other of his poſſeſſion, 
he which is ouſted ſhall 
have a Writ of Eject- 
ment de gard of the 
moiety , &c. beeauſe 
that theſe things are 
chattels reals, & may 
be apportioned & ſe- 
vered,&c.but no Acti- 
on of Treſpaſs (vi g.) 
Quare clauſum ſuum 


23 
1 


clauſum ſuum fregit, Fregit, & herbam ſuam 
& herbam ſuam, &c. Sc. conculcavit, & con- 


Cone 


JMI 


Lib. III. Of Tenants in Common. 


conculcavit & con- 
ſumpſit, &c. & hujuſ- 
modi actiones &c, 
lun ne poit aver en⸗ 
vers lauter, pur ceo 0 
eheltun de eur poit 
eutrer d occupier en 
common, ac. per my F 
tout les Terres & 
tenements queux ils 
teignontk en com⸗ 
mon. Mes (i deur 
ſont poſleſſes de 
chattels petfonatr en 
common per divers 
titles, licome dun 
chival, ou Breof, ou 
Wache, dc. ſi lun 
pꝛent ceo tout a lup 
hos 5 poſſeſſion 
dauter, lauter nad 
nul aut remedie 
mes de pzender ceo 
de luy que ad fait luy 
le tozt, pur occupier 
en common, dc. quant 
if pott velr ſon 
temps, #c. En meſm̃ 
le manner eſt de chat- 
tels realr, que ne 
poyent eſtre ſevers, 
ficome en le caſe a- 
vantdit, que deux 
font poſſeſſe dun gard 
bd cozps dun enfant 
deins age, ii lun 
pꝛent fenfant hos 
de poſſeffton dautet, 
luuter nad alcun 


remedie p afcun a⸗ 
| 


ctton per la lep, mes 
de pzend tlenkant 
hozs ve le polleſſion 
dau quaunt i1 veir 


ſon temps. 


ft 2 Me Sc. 8 hbujuf« 
— attiones, . 
one cannot have a- 
gainſt the other; for 
that each of them may 
enter and occupy in 
common &c. per my 
& per tout, the Lands 
& Tenements which 
they hold in common. 
But if two be poſſeſ- 
ſed of Chattels perſo- 
nals in common by 
divers titles, as of an 
Horſe, an Ox, or a 
Cow, vc. if the one 
take the whole to 
himſelf out of the 
poſſeſſion of the o- 
ther, the other hath 
no other remedy but 
to take this from 
him who hath done 
to him the wrong, 
to occupy in com- 


mon, &c. when he 


can ſee his time, &c, 
In the ſame manner 
it is of Chattels re- 
als, which cannot 
be ſevered, as in the 
caſe aforeſaid , where 
two be poſſeſſed of 
the wardſhip of the 
body of an Infant 
within age, if the one 
taketh the Infant out 
of the poſſeſſion of 
the other, the other 
hath no remedy by 
an action by the Law, 
but to take the Infant 


out of the poſfeſſion pe 


of the other when he 
ſees his time. 


Sel. 323. 


Chattels reals that ate aps 
poztionable oz ſederable, as 
Leaſes foz years, wardſhip of 
tands.antereſt of tenements dy 
Elegir , Starure merchant , 
Staple, ec. of lands & tene= 
ments, ¶Chatteis realgenfire, 
as wardihip of the body, aM il⸗ 
tain foz pears, ac: foꝛ if one a ⸗ 
nant in common take away 
the ward oz: the MAillain, xe. 
the other Hath no remedy by 
action, bat he may take them 
again. nocher diverſity is 
between Chattels reals and 
Thattrls perſonals fo2 if one 
Tenant in Common take alt 
theChattels perſonals;the o⸗ 
ther hath no remedy by action, 
but he may take them again: 
and herein — — — is 
concerning Chattels reals en⸗ 
tire, a Thattels perſonal fo: 
this purpoſe. But of Chatteis 
entire, as of a ſhep, hozſe, oꝛ 
any other entire C hattel, real 
oꝛ petſonal, no ſurvivoꝛ ſhall 


— ro ng 22 21 B. 4.11. 12: 


them in Common: 

nants in Common {ali not 
joyn in an E jectione firmæ, noꝛ 
in a Writ of jectione de gard, 
| fe ejecit infra termiaum 
&c.foz that theſe Adions con= 
— ol Lands which 
are 


It tue Tenants in Com- Ba briefe 


mon de of a Mannoꝛ, to the 
which wall and fray doth be= 
long a 6vay doth happen, they 
are Tenants in Common of 
the ſame, g if the one doth take 
the tray, the other hath no re= 
niedy by action, but to take him 
again. But if by pzefcription 
the one is to have the firſt 
beat happeningas afttay,#the 
other the ſecond, there an acti= 
on lieth if the one takes that 
pertains to the other. 


the one deſtroy the old Doves 


totaliter amiſit: Foz the whole 
fight is deſtroyed, & there= 
foze he cannot in bar plead 

Tenancy 


10 H. 4. Treſpaſi 178. 


two Cenants in Com- 47 E. 422. b. 


r 
5 


Lib. III. Cap.. Of Tenants in Common. Seck. 324. 


Tenancy in Common. Ann ſo it is it two Tenznts in Common be ot a Park, and one dex 
Kroyeth all the Deer, an Action of Treſpaſglieth. | 7 | 
4. 2 Treſpaſs 233 (e) It to Cenants in Common be of Hand and of Mere ſtones, pro merit & bundis, à the 
(003 H. 5. 1 2 l. f. 3. o ue take them up and carry them away, the other ſhall have an action of Treſpaſs, Quare v1 & 
armis again him in like manner as he ſhall have foz the deſtruction of Doves. 8 
d)r3 EZ. Treſpaſs 212. (d) If two Tenants in Common de of a Folding, and the one ot them diſturb the other to 
: 9R.2.Br.927.11 E.3. exec hurdleg, he ſhall have an action of Treſpaſs Quarev1 & armls, foz this diſturbance, 
Treſpaſs 212. Vi. 11 H. (e) At two ſeveralowners of houſes have a River in Common between them it one of them 
42. cozrupt the River, the other ſhall have an action upon his Tale, 
(% 3 H. 2.26. ¶ It two Cenants in Comuton, oꝛ Jayntenants be of an houſe oz mill, and it fall in decay, 
(Yk. N. B. 25. Reg 163. and the one is willing to repair the ſame, and the other will not, he that is willing ſhall have a 
writ de reparatione facienda, and the Writ ſaith, Ad reparationem & ſuſtentationem ejuſdem do- 
mus teneantur, where it appeareth that owners are in this caſe bound pro bono publico to 
maintain houſes and mills which are foz habitation and uſe of men. 2 
x7 Fla. tit. Account 22. Ik one joyntenant oz Tenant in Common of Land maketh his companion his Baylif of 
8 E 2.Acccunt1ts. his part, he ſhall have an Nd ion ot Account againſt him, as hath been ſaid. But although one 
3 —— 8 b. Tenant in Common oz joyntenant, without being made Bayliff take the whole pꝛofits, no 
he pap + «6. action ot Account lieth againtt him; foz in Iction of Account he mult charge him either ag g 
; E.3.27.39 E 3.5.82. F. Guardian,Wapliff,oz Receiver, as hath vren ſaid befoze, which he cannot do in this caſe, un⸗ 
N.B.118.i.10H.7.16. leſs his companion conſtitute him hisBayliff. Ind therekoꝛe all thoſe Books which affirm 
2 E.q.25. that an Action of Account lieth by one Tenant in Common oz joyntenant againſt another, 
mut be intended when the one makes the other his Bayliff: lot otherwiſe never his Bayi;ff 
to render an account is a god plea. | 
W. 2. cap. 23. It᷑ there be two Tenants in Common of a Wed, Turbary Piſcaty, 02 the like, and one 
b of them doth waſte againſt the will of his companion, his companion ſhall have an Icion of 
waſte , and he that did the waft befoze judgment, hath election either to make his part in 
certainty by the Sheriff and the oath of men, at · 02 that he grant, That from thencefozth he 
= K ſhall not do waſte but acco:ding to his poꝛtion, ac · and if he make choyce of a certain place, then 
67 . . the place waſtedſhall be aſſigned to hi. (g) Put this extends not to Coparceners ; becauſe 
Waſt. 35. F. N. B. 39. dF. they were competied to mak a partition by the Common Law: and this, as it is ſaid, dath 
N. B. 49. i. extend as well to Tenants in Common, and joyntenants foꝛ lite as to an eſtate of Inheri⸗ 
tance. But if one Tenant in Common, oz: Joyntenant ot a Dovehouſe deſtroy. the whole 
Light of Doves, no action of Walty doth lie in that cale upon the ſaid Statute (h) as fome do 
ay oy e 
(h)47 E. 3.2 2. 50 E. 3. 3. It lands be given to two, and the heirs of one of them, and the Tenant foz life doth waſte , 
10 * * : pm he that hath the Inheritance ſhall have no action of waſte by theDtatute ofGlouceſter,but upon 
5 - K. ; + 1 7 theDScatute of W. z. he ſhall have an Action of waſte. And it is to be known, that ane Tenant 
„ in Common may infeolf his companion, but not releaſe, becauſe the Freehold is ſeveral. Joyn⸗ 
tenants may releaſe, but not infeoff,becauſe the Fre hold is joyntʒ but Coparceners map both 
infeofk and releaſe, becauſe their ſeiſin to ſome intents is jovnt, and to lome ſeveral, 


„ 
CI Tem quant un home voile Lſo when a man will ſhew a 
mer un feoffment fait a luß Feoffment made to him, or a 


ou un done en le taile, ou un leale gift in tail, or a leaſe for life, of any 
Þ terme de vie dalcun kres ou te- lands or tenements, there he ſhall 
nemets, la il dirra ꝑ fozce de quel ſay, by force of which feoffment, 
. feoffmetit, done, ou leas il fuit ſei- gift or leaſe, he was ſeiſed, &c. but 
lie, #c. mes lou un voil plead un where one will pleade a leaſe or 
leas ou grant fait a luy de chattel grant made to him of a chattel real 
real ou perſonal, la il dirra, per or perſonal, there he ſhall ſay, by 
fozce de quel il fuit poſſeſſe, c. force of which he wa poſſeſſed &c, 
I Pluts ſerra dit de tenants More ſhall be ſaid of Tenants in 
en common en le chapter de Re⸗ Common in the Chapter of Relea- 
leaſes, & tenant per Eelegit. ſes and Tenant by Elegit. - 


q IE fi us 7 l e ifie , Sc. Seiſie ig a woꝛd of Art, and in pleading is only applyed to a 
Freehold at leaſt, ag poſſeſſe foz diſtinuion ſake is to a Cha ttel real oz — , 
12 5 


4 


sk Ments, 


Lib. IIl. Of Eſtates upon Condition. Sec. 3 0 5. 


As it B. plead a feoffment in fee, he concludeth. Virtute cujus prædict B. fuit ſeiſitus, c. But 

it he plead a leaſe foz years, he pleadeth, Virtute cujus pradic 

ſionatus, and fo of Chatte is pertonal, /irtute cujus fuĩt inde p | ' 
And this haideth not only in cale ok Lands oz Tenements which lie in livery, but alſa, 

dv2wſfons, Commons, Fc. and other things that lie in grant, whereof a man 

hath an eſtate foz life oz inheritance. | 
Ziſo when a man pleads a leaſe fo 

not co plead any entry, foz he is in actual ieiſin by the livery it ſelf. 


3 life, 02 any higher eſtate which) th by Liver, he is 


rwilx it is of a leale 


foz years, becauſ? there he is not actually poſſeſſed until an entry. 


— — — — 


— 
— 


C States que 
homes ount 

| en terres ou 
tenements ſur con- 
dition ſont de deux 
maners, ſcilicet, ou 
113 ont eſtate {ur con- 
dition en fait ou (ur 
condition en ley, dc. 
Sur condition en 
fait eſt, ſicome un 
home per kait endent 
enkeoffa un auter en 
Fee ſimple, reſer⸗ 
vant a lup & a 'ſes 
heires annitalinert 
ccrtaine rent payable 
a un feaſt, ou a di⸗ 
vers feaſts-per an, 
fur condition que ſi le 
rent ſoit aderere, ac. 
que bien liſt al feoffo2 
& a ſes heires en mel⸗ 
me les terres ou te- 


nements de enter, ac. 


ou (i tert ſoit alien 


a un home en kee ran⸗ 


dant a {up cerftatiſe 
rent, ac. d fil happa 
que le rent ſoit ade- 
rere per un ſemaigne 
apes alcun jour de 
payment de £20, ou 


Chap. 5. Of Eſtates upon Condition. Secd. 325. 


States which mẽ 
E in lands or 

Tenements upon 
Condition, are of two 
ſorts, vi g. either they 
have eſtate upon Con- 
dition in Deed, or up- 
on Condition in Law, 
&c. upon Condition in 
Deed is, as if a man 
by Deed indented, en- 
feoffs another in Fee 
ſimple, reſerving to 
him & his heirs year- 
ly a certain rent pay- 
able at one Feaſt or di- 
vers Feaſts per annum, 


on Condition that if 


the rent be behind, &. 
that it ſhall be law ful 
for the Feoffor and his 
heirs into the fame 
Lands or Tenements 
to enter, &. 
if it happen the Rent 


to be behind by aweek 


after any day of pay - 
ment of it, or by a 
Month after any day 


of payment of it, or 


by half a year, &c. 
rhat then it ſhall be 


lawful to the Feof- 
Zee 


the parte. 
ſubdivideth 
And 


＋ Or Condition. 


Littleton 


Eſtates abſelute, 


now beginneth to entreat of 
Eſtates upon Condition. ,, 


And a Condition annexed ro 
the reality, whereof Littleton 
Here Ceaberh in the legal un⸗ 
derſtanding eſt modus, a qua= 
lity annexed by him that hath 
Eftate, in e right to 
the ſame, whereby an Eftate, 
ec. map either be defeated oz 
inlarged, oz. created upon an 
incertain event. Conditio di- 
citur, cum quid in ca ſum incer- 
tum qui poteſt tendere ad eſſi 

aut non eſſe confertur. | 


¶ Sur condition en 
fait ; que eſt facti, that 
is, upon a condition expꝛeſ⸗ 
ſed by the party in legal term 
of Law 5 


q Ou ſur Condition 
en ley, Ge. quæ eſ juris, 
that is, tacitè created by Law 


without any woꝛds uled by 


arty. Again, Littleton 
onditiong in 
dend ( though not in expzeſs 


woods) into Conditions pꝛe⸗ 
.cedent (of which it is ſaid, 


itio adimpleri deber priuſ- 


quam ſequatur effectus) am 


conditions ſublequent, Again 
of conditions in ded.ſome be 
afftrmative, and ſome in the 
negative: © ſome in the affir= 
mative, whichimply a nega⸗ 
tive: ſome make the eftare 
whereunts ther are annexed, 
boipable by entry oz claim; 
and ſome make threftate oy 

ipſo 


us B. intravit & ſuit inde poſſei - 
poſſeſſionatus. 


101 


Glanvil lib. i o. cap. 2. 

% Bra. lib. 2. ca. 3. 6, 7. &c. 
having lib. 4. fol. 2 13. Brit. c. 36. 
defoze ſpoken of & fol. 29,99. 114,130, 
205, 206, 207, 249. 
Fleta lib. 3. cap. 5. & I. 3. 
cap. 5. Mirr. c. 2. Sect. 15, 


Lib. III. 


Mir. cap. 2 · Sect. 15. & 17. 


(bhaoAſſ. 1 1. 20H. 6. 30, 
31. 6H. 7. 7. 19H. 6.76. 
20H. 6. 32. 22H. 6. 46. 
Fl. Com. Rid welys caſe 
fol.70.& Hill & Grau- 
ges caſe fol. 73. 


Lib. 4. fol. 72,7 3. 
boroughs caſe. 


4s Aſſ. 5. 13 Elia. Dier 
229. 


(<)Bendleecs in Treſp. 
4 & 5 Ph. & Mar. 


Cap. 5. 
ipſo fado, without entry 02 
* 


m. 

Alſo of conditions in deed, 
ſome be annexed to the Kent 
reſerved out of the land, and 
ſome to collateral ats, ec. 
ſome be ſingle, ſome in the 
conjunctive, Tome in the diſ= 
junctive , as ſhall evidencly 
appear in this Chapter, 
where the examples of thele 
diviſtons ſhall be explained in 
their pꝛoper place. 
Conditions in. Law moze 
hall be ſaid hereafter in this 
Chapter. Þ 

A Sur condition en 
fait, eſt ſicome un home 
per fait indent, Gc. 
Here Littleton putteth ont 
example of ix ſeveral, kinds 
— conditions. Thatiis, art. 

a (imple condition in deed, 
Secondlp, ot 2 ſub⸗ 
ſequent to the Eſtate. Chird⸗ 
ie, a condition annexed to the 
rent, ac. Fourt hip, a condi⸗ 
tion that defeateth the eſtate. 
Fikthle, a condition that de= 
feateth not the eſtate before 
an entry. And laſtle, a con⸗ 
dition in the affirmative , 
which implieth a negative (as 


Of Eſtates 


per un mois apzes al⸗ 
cun jour de paym̃t de 
ceo, ou ꝑ un demy, cc. 
que adonques bien lir- 
roit a le feoffo2 a ics 
helres dentrer,f#c. En 
teur caſes ſi le rent ne 
ſoit pay a tiel tẽps ou 
devant tiel temps li⸗ 
mit & lpecifie deins te 
condition compziſes e 
lendenture, donques 
poit le feoffo2 ou ſes 


heires enter en tielr 


terres ou tenements, 


eur en fon pztmer e- 
fate aver @ tener, a de 


ceo ouſte le feoff tout 
net. Et eft appelle e⸗ 
ſtate ſur condition, pur 
ceo que leſtate le feof- 
fre eſt defeaſible ſi le 
condition ne foit per- 
kom, ac. 


do appear by the expzeſs wozds of Littleton, 


4 


oz in kee. 


Seck. 325. 


for and his heirs to 
enter, &c. In theſe 
caſes if the Rent be 
not paid at ſuch time 
or beſore ſuch time 
limited and ſpeciſjed 
within the Condition 
compriſed .in the In- 
denture, then may 
the Feoffor or his 
heirs. enter into ſuch 
Lands or Tenements, 
and them in his, for- 
mer eſtate to ha ve and 
hold, and the Feof- 


fee quite to ouſte 


thereof, And it is 
called an Eſtate vp- 
on Condition, be- 
cauſe that the ſtate 
of the Feoffee is de- 
feaſtble if the Con- 
dition be not perform- 


ed, &c. 


behind 0zunpadd impliech a negative) viz, not poi. Bl which 


Rent a luy certaine rent, Sc. Here by this ($c.} is implird to; life, in tail, 


Et en caſe ſi le rent ne ſoit pay a tie! temps, We. donques poit le fe- 
offor ou ſes herres enter „Oc + Be this Section, and by the [c.) therein contained 


fx things are to be underfk@d. 


Firſt here our Authoꝛ ſaith, Si le rent ſoic arere, that though the Rent be behind and not 
paid, ſb)vet if the Feoffoz doth not demand che ſame, xc. he ſhall never re-enter, becauſe the 


land is t 


pzincipal debtoz, foz the Rent if 


out of the land, and in an Iſſiſe foz the Rent 


the land ſhall be vat in view; and if the land be eviced by a title paramount, the Kent is 


Boided 3 and after ſuch ebictian- the perſon of the Feoffee ſhall not be 
fox the perſon of the Feoff# waß only charged with the 


the land. | 


' "Secondly, the demand mult be made 
is the place of demand appointed by J 
It the 2 u leaſe foz' years, 


minſter, and 


ſhall demand the Rent upon the land, and not at the Kings 1R 
the Law without expzeſs wozds da int the Leſle in th 
| ings Receipt, ſo in caſe of a Hubjett, 


aw. 


charged therewith. : 


Rent in reſpec of the grant out of 
upon the land, becauſe the land is the debtoz, and that 


rending a Rent payable at his Receipt at Weſt- 
the Ring granteth/the reverſfon to another, and his heirs, the Gtantee 


ipt at Weſtminſter, fog ag 
ings caſe to pay it at the 


Law appoints the demand to be on the land. 
It there be a houle upon the ſame, he muſt demand the Rent at the houſe. And he can⸗ 

not demand it at the back⸗ don of the 

be made at the mo notozious place. 


0 no. | : s z 
* Sidric the Feoffes be in the Hall,oz other part of the houſe pet the Froffe ned not (c) but 
come to the foze: don, fox that is the place appointed by Law, albeit the don be open. 


, but at the foze⸗ do, becauſe thy demand muſt ever 
Ind it is not material whether any perſon be there 


(4) FE 


Lib. Ill. upon Condition: Seck. 335. 202 


. (a) If the kroffment were made of a wod only, the demand muſt de made at the gate gf (d)ts Eliz.Dier 329; 
the wood, oz at ſome high way leading thzough the:wod, oz other moſt notaious place, - Aud 
it one place be as notoztous as another, the froffoz: hath election to demand it at which he 
will; and albeit the Feoffe be in ſome other part of. the wad ready to pay the Reatzyet that 
Hall not avail him. Et fic de ſimilibus. 31 . | ; £473 
- Thirdly, And ik the Feoffoz demand it on the ground at 8 place which is not moſt notori⸗ 
ous, as at the back-dez of a houſe, gc. and in pleading the Froſtos alledge a demand of the 
ent generally at the hauſe, the Feoſtet may txaberſe the demand, and upon the evidenee it 
ch ell be found foz him, foz that it was a boid demand. 5 | ; 
Fourthly,Jf the Bent be reſerved to be paid at any place from the land, vet it is in taw a Lib.4.Boroughs caſe. 
Bent, and the Feoffoz muſt demand it at the place appointed by the parties, obſerving that fol 73. l. Com. o. 
which hath been ſaid befoze concerning the moſt-notozious place, | ++ 5 1988 
Fifthly, All this is to be underffod when the Feoffe is abſent; fox if the Feoffe cometh 
to the Feoffoz at any place upon any part ot the ground at the, day of payment , and offer 
his Rent, albeit ther be not at the moſt notoꝛious plate, noz at the laſt inftane, the Feaffoz 
is bound to receive it, as eiſe he ſhall not take any advantage of any demand of the Kent foz 
that dap. 87 80 & 4 | FA 10 us 
« Sixthly, Therefoze the plate ot demand being nam known,it is further to be known what 
time the Law hath appointed foz the ſame, This partly: appeareth by that which hath been 
{aſt ſaid-, Faz albeitthe laſt time of demand of the Rent is ſuch a convenient time befo:e 
the Sun ſetting of the laſt day o payment, as the maney may be numbꝛed and received; 
notwithſtanding, if the tender be made to him that is to receive it upon any part of the 
tand at any time at the laſt day of payment, and he refuſtch, the condition is ſayed t o that 
time; foz by the expꝛeſs reſervation, the money is to be paid on the day indefinitely 3 and 
convenient time befoze the laſt inſtant, is the uttermoſt time appointed by Law, to the in⸗ 
tent that then both parties ſhould meet together, the one to demand and receive, and the 
other to pay it, ſo as the one ſhould not gzevent the other. But ik the parties meet upon 
any part of land whatſoever, on the ſame day, the tender ſhall ſave the Condition foz ever foz 
that. time. . 7 RET YT F 7 - p 1 | 
And if the reſervation of the Rent be (as here Littleton putteth the cale) at certain feaſts,” Lib.;.fol.114. Wades © 
with condition, that if it happen the Rent to be behind, by the ſpace of a week after any dap caſe. Pl. com. Hill & 
of payment, ac. In this caſe the Feoffoz yeedeth not demand it on the fraſt day, but the Granges caſe 169, 172: 
uttermoſt time foz the demand is a convenient time (as hath been ſaid)befozethe laft day of the H. 6. 30, 31.6. 7. 3. 
week, unleſs befoze that the Feoffee met the Feoffoz upon the land, and tender the Bent , ag 


is afozeſaid, | 
Aa Rent be granted ble-at a cextain day, ang if it be behind, and demanded,” that Mich. 40 & 41 Elis. inter 
0. Gag ſhall em bo ir: In this cale the Sfafrte * 40 & 41 Eli. in 


h 
of the husband ſhall enter foz the condition bzoken 3 hut it is impoſſible fox him to have the 7.64. 


niſh, and pzeſentiy the Fate ig veſted in the wife An ; 
2. In reſpec of Neceſſity. It Ceſtuy and vefoꝛe the Sta⸗ 
tute of 27 H. 8B. had made a feoffmenc i Foz the con⸗ 
dition bzoken, now he (hatf 
be ſeiſed of th Anceſtoʒ had 
ſome what at the m he hath en⸗ 


at the time ot the condition m ret. a köß 

ken, he ſhall be dene whdle eſtate in the land, and that alſo wr nec ity; fo2 by the 
Feolfment in fee of Ceſtuj que uſe, the whole eſtate aud right was drveffed gur of the Feof= 
kerne * therefore of neceſſity the Fxoffoz mut gain the whole eftate by hig entre fo: the 
ondition vzoken,.  -_ - _ EEE, 5 „ 1 
Cenant in ſpecial tail hath iſſue, md his wife dieth / Tenant in tail maketh a feofment'in 


JMI 


Lib. III. 


15A. 1 2. 


8 H. 7. 7. 


1H. 6.3. 


45 Aſfſ. 47. 13 E. 4 4. 
2H. 5. 7. b. 3 Aſſ. 1 5. 
11H. 25. 16 Aſſ. 45. 


vide Sec. 232. ; 
I9E.z.tit,barre 280. 
19R.2.done rent 10. Pl. 
Com. 524. 


(oz ol. 3. tit. Covenant 3. 


Cap. 5. Of Eſtates Seo. 3 26,3 27. 


have but an effate foz life as Tenant in tail apres poſſibility of iſſue extinet by the re-entry, 
and yet he had an eftate tail at the time of the Feoffment, and that alſo foz neceſſity. 


3. In ſome caſes the Feoffoz by his re-entry ſhall be in his fozmer eftatr , but not in re= 


ſpect of ſome callateral qualities. 2s if Cenant by homage Inceftrel maketh a Feoffmenc 
in kes upon condition, and entreth upon the Condition bꝛoken, it ſhall never be holden by Þo= 

Anceſtrel again, And ſo it is if a Copyhold eſcheat, and the Loꝛd maketh a Feoffment 
hoy upon condition, and entreth foz the condition bzoken, And the reaſon in both theſe 
caſes is, foz that the cuſtom oꝛ pꝛeſcription fox the time is interrupted. | 

Lord and Tenant by fealty and Rent, the Lom is in ſciſin of his Rent, the L od granteth 
his DSeigniozy to another and to his heirs upon condition, the Tenant attozneth and pay= 
eth his Kent to the Gꝛantee, the Condition is bzoken, the Lozd difrainech fox his Rent, and 
Reſcous is made, he ſhall be in his fozmer eftate, and yet the fopner ſeiſin ſhall not enable 
him to have an Aſſiſe without a new ſeiſin. 

It Tenant in tail make a Feoffment in fee upon condition, and dirth, the iſſue in tail 
within age doth enter foz the Condition bzoken, he ſhall be firſt in ag Tenant in fee imple, 
as heir to his father, and conſequently and inftantly he ſhall be remitted. But if the heir 
be of full age, he ſhall be remitted, becauſe he might Have had his Formedon againſt the Fe= 
offer, and the entry foz the Condition is his own ac. But moze ſhall be ſaid hereof in his 


pꝛoper place in the Chapter of Remitter- 
It a man make a Feoffment in fee o 


foz bzeach thereof. he ſhall enter into Black acre, this is god, 
It Tenant foz life make a Feoffment in fee upon condiion, andentreth fox the Condition 
bꝛoken, he ſhall be Tenant foz life again, but ſubject to a foxfeiture, fox the (tate is reduced 


but the fozfeiture is not purged. 


Se. 326. 


Black acre and White acre, upon condition, &c. and 


C E meſme. le manner eſt JN the ſame manner it is,if lands 


ſi terres ſont dones cn le 


fo:e ſpecifled. 


ILT la terre tener 

tanque ils ſoy- 
ent ſatesfres ou paies, 
de le rent aderere, Oc, 
By this it is implied, that if 
ſuch a feoffm. be made reſerv= 
ing(b)(foz example)8.Warkg 
Kent at the Feaſt of Eaſter, 
with ſuch a Condition as is 
afazeſaid, the Feoffoz at the 
feaſt day demands. the rent, 
the Feoffs payeth unto him 
6.-MWarks parcel of the Rent, 
the Feoffoz entreth into the 
lands, and taketh the pzofits 
towards ſatisfaction. Akter⸗ 
wards the Feolffes doth ten⸗ 
der the two Marks reſidue of 
the Kent to the Feoffoz upon 
the land, who refuſeth it. It 


tion, &c. 


Sect. 327. 


C Es lou feoff: 

VI ͤ ment ct fait 
de certaine terres re⸗ 
ſervant certaine rent, 
ac.ſur tiel condition q̃ 
ſt le rent ſoit aderere, 
que bien lirroit al feof- 
fo2, e ſes heires, den⸗ 


-trer, & la terre tener 


tanq; ils ſofent ſatil⸗ 
fies ou payes de le 
rent aderere, acc. En 
ceſt caſe ſi le rent ſoit 
averere, 4 le feoffo2 ou 
ſes heires enter, le 


be given in tail, or let for term 
tail, ou leſſes a term de vie ou of lite or for years, upon condi- 
des ans, fur condition, gc. 


¶ Sur conditian, Sc. Chis implirth the ſeveral kinds ot Conditions in Deed be⸗ 


Ut where a feoff- 
ment is made of 
certain Lands reſer- 
ving a certain Rent, 
&c. upon ſuch condi- 
tion, that if the Rent 
be behind, that it ſhall 
be lawful for the feof. 
for and his heirs to en- 
ter, & to hold the land 
until he be ſatisſied 
or paid the Rent be- 
hind, &c. In this caſe 
if the rent be behind, 
and the feoffor or his 


feoffee 


UMI 


JMI 


Lib. III. 
feoffe neſt pas ex⸗ 


clude de ceo tout net, 
mes le feoffo2 avera 
& tiend2a la terre 8 
pꝛendza ent les þ20- 
fits tang il ſoit ſatif- 
fie de le rent aderere, 
quant il eſt ſatisfie, 
donq; popet le feotfer 
re-enter en meſm̃ la 
tert, a ceo tener come 
il tenoft adebant. Car 
en tiel cas le fcoſfo2 
avera la tre foziq3 en 
manner come pur un 
diſtres, tanqz il ſoit 
ſatisfie de le rent, dc. 
coment que il pꝛendze 
les pꝛolits en le men 
temps a (on uſe de- 
meſne,Fc. 


ehr profits in nature of a Diſtreſg. And therefoze if a man ma 
ſervation of a rent and ſuch a condition. It᷑ he enter upon 


upon Condition. 


heirs enter. the Frof- 
fee is not altogether 
excluded from this, but 
the Feoffor ſhall have 
and hold the land, and 
thereof take the pro- 
fits until he be ſatisfied 
of the Rent behind; 
and when he is ſatiſ- 
fied, then may the Fe- 
offee re-enter into the. 
ſame Land,and hold it 
as he held it befote. For 
in this caſe the Feoffor 
ſhall have the land but 
in manner as for a di- 
ſtreſs, until he be ſa- 
tisfied of the Rent, &c. 
though he take the 
profits in the mean 
time to his own-uſe, 


Ges: > 8 


Sec. 328. 


hath been adjudged that the 
Feoffer upon the refuſal may 
enter into the land; fo: when 
the Feoffoꝛ is ſatisfied either 
by perception of the pzofits, 
oz by payment; oz tender and 
refuſal, oz partly by the one: 
and partly. by the other, the 
Feoffee may re-enter into 
the land. And this is with= 
in the wozds of Liitleton, 
VIZ. ( Uotil he be ſatisfied, ) 


203 


Dnd albeit the Feoffoz had 


accepted part of his rent, vet 
he may enter foz the Conditi= 
on bꝛoken, and retain the land 
until he be ſatisfied of the 
whole. All which is wozthy 
of obſervation, 


Et en tiel caſe le 
Feoffor avera le terre 
Forſque en maner come 
un diſtreſſe tang;il ſoit 
ſatisfie de la rent Sc. 
By this it appeareth, that 
the Feoffoz by his re⸗entry 
gaineth no eſtate of Freehold, 
but an intereſt by the agree= 
ment of the parties to take 


maketh a Leaſe foz life, with a re⸗ 


the condition bzoken, and take 


offts of the land Quouſque, c. he ſhall not have an action of debt fox the rent Arere, foz - 
—— freehold of che Leder doth continue, and therefoze the book (c) that ſeemeth to the (<)30E. z. fol. 
contrary is falſe pzinted ; and the true caſe wag of. a leaſe fox 


wards in the ſame page of the leafe. 
ut herein alſo a diverfity wozthy | 
foz years, reſerving a rent, with a condition that if the refit be beh 


eears, as it appeareth after= 


the obſervation is implied, viz 80 a man make a Leaſe 30k. 3. . vide ſemblable 


that the Leſſoz ſhall 


27H.$.4.43E.3.31. 


rx=enter, and take the p:ofits until thereof he be ſatisfied, there the pzaffrs ſhall be counted 3:AfCpl.26, 
as a parcel of the ſatisfaction ; and during the time that he lo taketh the p2oficg,he ſhall not 1. le ſtatute de Mer. 


Have an action of debt fo: the rent, foz the ſatigfacion whereof he caketh 
the condition be, that he ſhall take the d until the Feoffoz be ſatisfied oz paid of the rent, 


without ſaying {thereof J oꝛ to the like effect, there the pꝛoũ ta ſhall be accounted no part of the cem valorem, &c. 


i ton, ca p. 6. and obſerve 
the pꝛofits. But if theſe words, Quaod inde 


percipere poſſint dupli- 


word [Inde.} 


ſatisfaction, but to haften the Leſſoz to paꝝ it; and as Littleton here ſaith, that until he be ſa⸗ Ec ca. 7. without this 


tigfied, he ſhall take the pzofics in the mean time to hig aon uſe, © - 


C | divers pa- 

rolx (enk au⸗ 
ters) y ſont, queux ꝑ 
vertue de eur melmes 
font eſtates ſur con- 
dition, un eſt le parol 
Sub conditione: Si⸗ 
come A. enfeoffa B. 


Selk. 328. 


Lſo divers words 
(amongſt others) 
there .be which by 
vertue of themſelves 
make... eſtates. upon 
condition, one is the 
word ( ſub condit.) as if 
A. infeoff B. of cer - 


JUJere in this and the 

next two Sections 
Lirtleton doth put four ex⸗ 
amples of wo:ds that make gub conditione. 
Conditions in Ded, and (>)Mariz,Dier 138. 
firft, Sub conditione. This 27H. 2. 15. 13H. Centr. 
is the molt expzeſs and pzo= Cong. 57. 29 Aff. 23A fl. 
per Condition in Dæd and 1. 40 Aſſ. 13. Bracton 


zun ubi ſupra. Flet. lib. c. 9. 
therefoze our Juthoz begin= Brit. cap. 36. & ubi ſupra. 


meth with it. 
¶ Talem redditum, &c. 
This 
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Lib. Ill. 


Vide Sect. 325. 


Proviſo. vid. Sect. 22 o. 
Dier 28 H. 8. fol. 1 3. 

27H 8. fol. 14, 15. 

13H. 4. Entre Cong. 537. 
Seignior Cromwels caſe. 
Lib.2 fol.71,72.at large. 
35H.8.tit.Condition, 

Ir. Lib. 8. 85. Frances 
calc. 


27 U.. 19, &c. 
Ita quod. 

Plet. lib. 4. cap. 9: 

Bracton ubĩ ſupra. 

Britton ubi ſupra. 


6 E.2.Entrie Cong. 65. 
2E. a. Aſſ. 3 20.adjudged. 

Quad ſi contingat. 
Paſch. 37 Eliz. Rot. 2 54- 
inter Sayet & Hares 
in Com. banco. 


* 


Cap. 5 

This tec.) inpli- 
other rent 
eg ſum in grols; 02 
an con- 
dition whatſoever, 
vither to be per= 
femed by the Fe⸗ 
offee, (whereof our 
Buthoz here put= 
teth his caſe) o by 
the Feoffoz,and ex⸗ 
vendeth to all kinds 
of conditions in 
_ befo:e ſpeci⸗ 

d. 


7 [De ſo ſemper 


4 B. ſolvat tc. 

uthoꝛ putteth his 
cafe where a Proviſe cometh 
alone. Ind ſo it is if a man 
by Jndenture letteth lands 
fo: pears , pꝛobided alwaies, 
and it is covenanted and a= 
greed between the ſaid Pars 
ties, That the Leſſee ſhould 
not alien, and it was adjudgd 
that this was a condition by 
foꝛte of the Proviſo; anda co= 
—— dy kozce of the other 


worde. = 
Thig-wozd Proviſo ſhall be 
alſo taken ag a limitation oz 


qualification, as hereafter in 


his pꝛoper place ſhall be laid. 
And ſometime it ſhall amount 
to a Covenant, All which do 
appear by the authgzities in 
the margent 

Foz the[&<.)inthisStci= 
on, explanation is made in 
the Section next befoze. 


¶ Ou fueront tiels. 


conditione, quod idem B. 
& hæredes ſui ſolvant ſeu 
ſolvi faciant præfat A. & 
hæredibus ſuis annuatim 
talem redditum, &c. En 
ceſt caſe ſans aſcun-pluis 
dire le Feoffte ad edat 

ſur condition. boy 


Of Eſtates; . 


ve certaine terre, baben- 
dum & tenendum eidem 


Sed. 329. 


xp ii les pas 
| rols fueront 
tielr, Proviſo ſemper 
quod prædict. B. ſol- 
vat, ſeu ſolvi faciat 
prefato A. talem red- 
ditum, & c. ou kfue⸗ 
ront tielr, Ita quod 
prædict. B. ſolvat ſeu 
ſolvi faciat præfato 4. 
talem redditum, &c. 


C 


En teur caſes ſauns 


pluis aire , le Feollre 
nad . eſtate fozſq; fur 
condition, iſſint que 
fil ne perkozmaſt le 
condition, le teoffo2 F 
ſes hetres popeut en⸗ 


tert. 


Gr. 


Sect.3 29, 3301 


tain land, To have and to 
hold to the ſaid B. and his 
B. & hæredibus ſuis, ſub! heirs, upon condition that 
the ſaid B. and his heirs 
do pay or cauſe to be paid 
to the aforeſaid A. and 
his heirs, yearly, ſuch a 
rent, &c. 
without any more ſaying; 
the Feoffee hath an eſtat 
upon condition, 4 


In this caſe, 


Lſo if the. words 
were ſuch, Pro- 
vided alwaies that the 
aforeſaid B. do pay or 
cauſe to be paid to the 
aforeſaid A. ſuch a 
rent, &c. Or theſe, ſo 
that the ſaid B. do pay 


or cauſe to be paid to 


the ſaid A. ſuch arent, 
&c. In theſe caſes 
without more ſaying, 
the Feofſce hath bit 
an eſtate upon condi- 
tion: ſo ag if he doth 
not perform the con: 
dition, the Feoffor and 
his heirs may enter, 


1 * 


Ita quod. Chis is the third condition in Deed; whereof our Juthoz makes mention. 


q Tod fi contin- 
| 2 c,, 
This is the fourth condi⸗ 
tion in Deed, ſet down by our 
Authoz. 2 
¶Dentrer, &c. 
Yereby it is evident, That 


"Sed. 330. 


C Im auters pa⸗ 

rols ſont en un 
faſt queur caufont 
ies Tenements  e- 
ſfre Conditionalg. 
Sicome ſur titel fear 


* — * * 
BY - KK 
- 


LSO' there Ve 
{\ other words in 
a Deed which cauſe 
the Tenements to be 
conditional: As if up- 
on ſuch 4 Feoffment 

ment 


UN 


| em + IT ſome wo:ts of themſelves do 
ment un Bend eſt re rent be reſerved to make a Condition, and ſome 


ſerve al Feoffoz, &c. the teoffor, cc. and (her (whereof our Tubes, 

& puis ſoit mitte en afterward this word is — — — vide Se K. 31. 
1 | tteth an exa d t 

le Fait ce parol, Quod put into the Deed, 5 — —— Nestes 

ſi contingat redditum that if it happen the without a conclufton e clauſe 


prædict' retro fore in aforeſaid rent to be of re-entry. And mang timeg ,qc 5 St Fler lib. 4 c. 


; : i . Si) m iti 
parte vel in toto, quod behind in part or in (Ng — 2 5 


runc bene licebit a le all, that then it ſhall be hereafter ſhall be ſaid in this 
feoffo2 4 a les heires lawful for the teoffor Chapter. | 


- - z Inct{e poteſt donationi md- 
deitr, ac, ceo eſt un and his heirs to enter, Aus cbedd ie de cauſa. * Scjrg * 4 Mar. Dier 131.b. 
fait ſuc condition. Xe. Tnis is a Deed up- 90d (ut) modus eſt, (fi)condi. Bubi ſupra, 
g on condition tio (quia)cauſz, 

| : Condirio is explained before. 
f 1 Modus is at this day pꝛoperiy 
taken foz a modification, limitation cz qualification,foz the which ulſo the Lam hath appoint⸗ 
ed apt wozds : and becauſe Littleion ſpeabeth of this alſo in the end of this Chapter, I will 
relerv2 this matter to its pꝛoper place, where the Reader ſhall perceide excellent matter ot᷑ 
learning touching this point. 

Cavſa, The cauſe oz conſideration of the Gꝛant, and herein there is a diverſity between a 
gift of tands and a gift of annuity, oz ſuchlike. Foz example, At a man grant aa annuity 
pro una acra tertæ, in this caſe this wozd Pro ſheweth the cauſe of the Sꝛant, and therefo:s 
amounteth to a condition; foz if the acre of land de eviced by an elder title, the I-nnuiry ſhall 
ceaſe, foz ceſſante cauſa, ceſſat effectus. £ 8 12 | 

Ind ſo if an Bunuity be granted pro decimis, Bec. if the Gzantes be unjuftly dillurbed of the EA. 20.3 2 fl. 3. Apnu 30. 
Tithes, the Innuicy ceaſeth. Ind ſo it is if an annuity be granted pro coniilio, and the 14.4.4. 15E.4.2.b. 
Gꝛante refuſe to give counſel, the annuity craſeth. So if an annuity be granted quod præſta- Hl. s. 23. 5. a. tit. An. 44. 
ret conſilium, this makes the grant conditional. * 411.3. 19. 32E 1.Avow- 

But it A. pro conſilio impenſo, c. make a feoffment oz leaſe foz life, of an acre, oz pro una = MEM 22 22E. 4. 
acra terræ, &c. albeit he denieth Counſel, oz that the acre be evicted, pet A. ſhall not re-enter ; — 5.4.2 * 5. N 
foz in this caſe there ought to be legal woꝛds of condition oz qualification; foz the cauſe oz con⸗ - 
fideration ſhall not avoid the ſtate of the feoffee ; and the reaſon of this diverlity is, fo: that \— 
fate of the Land is executed, and the annuity executozy. | 

And prt ſometime incaſe of lands oz tenementg ( Cauſa) ſhall make a Condition. 2 if Flet. lib; cap. 14 34 Aff 
a woman give lands to a man and his heirs , cauſa matrimonii prælocuti, in this caſe if ſhe 1.40 Affi. 
either marry the man, oz the man refuſe to marry her, ſhe ſhall have the land aguin to her and (05 . Cui in vita 34. 
to her heirs; (e) but of the other ſide, if a man give land to a woman and to her heirs, cau- Condit. Br. j H. A. i 
ſz matrimonii prælocuti, though he marry her, 02 the woman refule , he h li not have the 
land3 again; foz' it ſtands not with the modeſty of womtn- im this kind, to ask advice of 
learned Counſel, ag a man way and ought; + Ind the rather, koz that in the caſe of the. + 12k. 1. 7. Feoffmeut & 
woman, che may aver the cauſe (0z the reaſon afeꝛeſaid) although it be not contained in the Falte: 114. F.. 8.205. 
Dee), yea though the feoffment be made without Dead. 5" , ad fo 

It a man maketh a feoffment in fee ad faciendum, oz faciendo, oz e intentione, oz ad effectum, ciend. ea intentione, &c. 
03 ad propoſ tum, that the feoffes ſhall do oz not do ſuch an ac, none of theſe woꝛds make the Pier 133. 7 H. 4 22. 
ate in the land conditional; foz in the judgment of the Law they are no words of condition, , Pl Son dien 
and ſo it was reſolved, Hill. 18 Eliz.in Com. Banco, in the caſe of a common perſon 3 dut in the; 4 — 4 
caſe of the Ring, the ſaid oz the like woꝛds do create a Condition; and ſo it is in the caſe ofa. Dudt. & Stud. lib. 2. c. 34. 
Will of a common perſon, which caſe I my ſelf heard and obſerved. 27H. 1.1 8.2.3 2 E. 3. Breve 

But oz the avoiding of a leafe foꝛ years, ſuch pꝛeciſe wozds of condition are not fo ftrictly” 291. 
required, as in caſe of freshold and inheritance. () Foz if a man by Deed make a leaſe et (f) 7 E.s. pier 79. 

a Mannoꝛ foz years, in which chere is a clauſe, ( Aod the ſaid Leſſee (hall cootinualiy dwell up- — 
on the capital Meſſuage of the ſaid Mannor, upon pain oi forſeiture of the (aid term) theſe wozds ff cnt: 
gmount to a Condition. | : 2 3% ; Ad 

And ſo it is it ſuch a clauſe be in ſuch a leaſe,” Quy4 aon licebit, ta the Lee, dare, vendere, Quod non licebit. 3 E. c 
vel concedere ſtatum, & ſub pœna forisfatturz, this amounts to make the leaſe foz ptarg defea> Dier 65,66. 4 Mar. 18. 
dle, and ſo it was adjudged in the Court of Common Pleas, (g) in Queen Elizabeths time; (g Hil 40 kl. Rot. 1610. 

and the reaſon of. the Court was, Chat a leaſe foz vs of was but a Contra, which may be= Wrer Brown & Ayer. 


4 ( id. Pl. 142. Br. 
gin by word, and be word map be dilſolv ed.. ——— 


Kt. 


Pro 24. 3.34. 


Lib. III. Cap.5. Of Eſtates upon Condition. Sec. 33 1. 


Seft. 331. 


C Es il eff diverſity per⸗ 

enter ceſt parol ( con- 
tingat, &c.) & les parols pꝛochein 
avantdits. Car ceux parolx, (ſi 
contingat, &.) ne valent riens 
a tiel condition, ſi non que il ad 
ceux parolx lubſequents, que bn 
liſt at feoffo2 d a ſes heires den⸗ 
trer,#c. Mes en les caſes avant- 
dits, il ne beſoign per la ley, de 
mitter tiel clauſe (ſcilicet) que le 
Feoffoz & ſes heires poyent en⸗ 
trer, #c. pur ceo que ils poyent 
faire ceo per fozce des parols a- 
vantdits, pur ceaque ils impꝛeig⸗ 
nont a eur melmes en Ley un 
condition, ſcilicet, que le Feoffo2 
@ les heires poyent entrer, dc. 
Uncoze il eſt communement ule 
en touts tiels caſes avantdits 
de mi tter les clauſes en les faits 
ſcilicet, {i le rent ſoit aderere, ac. 


que bien lirroit a le Feoffo2 d a 


les heires dentrer, c. Et ceo eſt 
bien fait a cel intent pur decla⸗ 
rer q expꝛeſſer a les lays gents 
que ne ſont appziſes en la Ley, 
de le manner & le condition de 
le feoffment, ac. Sicome home 
ſeiſie de terre, leſſa meſme la ter- 
re a un auter per fat indent, pur 
terme des ans rendant a lup cer- 
tain rent, il eſt uſe de mitter en le 
fait, que ſi le rent ſoit arere al 
jour de payment , ou per un ſe⸗ 
maigne, ou per un mois, #c. que 
avonque bien lirroit al Lefloz a 
diſtreiner, ac. uncoze le lefloz poit 
diſtreiner de common dꝛolt pur le 
rent arrere, ac. coment que tiels 
parols ne unque fueront miſes en 


le Fait, ac. 


Ut there is a diverſity between 

this word, ſi contingat, Sc. and 
the words next aſore ſaid, &c. For 
theſe words, Si contingat, Sc. are 
nought worth to ſuch a condition, 
unleſs it hath theſe words follow- 
ing, That it ſhall be lau ſul for the 
Feoffor add his heirs to enter, 
&c. but in the caſes aforcſaid, 
it is not neceflary by the Law ro 
put ſuch clauſe, ſcilicet, that the 
Feoffor and his heirs may enter, 
& c. becauſe they may do this by 
force of the words aſoreſaid, ſor 
that they contain in themſelves a 
condition, ſcilicet, that the Fe- 
offor and his heirs may enter, 
& c. yet it is commonly uſed in 
all ſuch. caſes aforeſaid, to put 
the clauſes in the Deeds, ſcilicet, 
if the Rent be behind, &c. that 
it ſhall be lawful to the Feoffor 
and his heirs to enter, & c. And 
this is well done, for this intent, 
to declare and expreſs to the Com- 
mon people who are not learned 
in ithe Law, of the manner and 
condition of the Feoffment, &. 
And if a man ſeiſed of Land let- 
teth the ſame Land to another by 
Deed indented for term of years, 
rendring to him a certain Rent, 
it is uſed to be put into the Deed, 
that if the Rent be behind at the 
day of payment, or by the ſpace 
of a week or a month, &c. that 
then it ſhall be law ful to the Leſ- 
ſor to diſtrain, &c. yet the Leſſor 
may diſtrain of common right for 
the Rent behind, & c. though ſuch 
words were not put into the 
Deed, &c. 
q Ils 


Lib. Ill. 


upon Condition. 


Sect. 338. 


i [ Ls ne beſoigne per la ley de meiter tiel clauſe, Ge. Qu dubitationis cau- 


ſa tollendz inſeruntur, communem legem non lædunt. Et expreſſio eorum que tacite inſunt, 


vihil operatur. 


¶ Per un mois, Oc. gere albeit the tlauſe ot diltreſs be added, Chat if the Rent be 
behind by the ſpace of a week oz a month, that the Leſſoz may diſtrain, yet he may diſtrain 


within the, week oz month, becauſe a diſtreſs is incident of common right to every rent ſervice. 
Ind the woꝛds be in the affirmartve, and therefoxe- cannot reſtrain whith in incident of 


common right. 


- 


The other (8c) in this Section, upon that whith hath bren ſaid are evident. 


Sed. 


C [Cem ſi feoftment ſoit fait ſur 

tiel condition, que le feof: 
fo2 paya al feoffꝶ a certaine jour, 
gc. 40. k dargent, que adonque 
le feoffee poit re-entrer, ac. en 
ceo cas le feoffee eſt appell tenant 
en mo2tgage, que eſt autant @ dire 
en Francois come moztgage , > 
en Latin, Mortuum vadium, Et 
fl ſemble que la cauſe , pur que il 
eſt appelle moztgage, eff, pur 
ceo que il effoit en awerouſt ſi le 
feoffo2 voyet payer al jour limite 


tiel ſumme, ou non: et ſil ne papa 


pas, donque le terre que il mit⸗ 
ter en gage fur condition de pay- 
ment de le money, eſt ale de lup a 


. touts jours, & iſſint mo2t a luy 


ſur condition, ac. 4 (il paya le 
money, donqz eſt le gage mozt 
quant a le Tenant, Fc. 


332. 


IE. if 2 feoffment be made upon 
ſuch condition, that if the feoffor 
pay to the feoffee at a certain day, 
&c. forty pounds of money, that 
then the feoffor may re-enter, &cc. 
In this caſe the feoffee is called Te- 
nant ig morgage, which is as much 
to ſay in French as mortgage, and 
in Latine Mortuum vadimm.Andit 
ſeemeth that rhe cauſe why it is 
called mort is, for that it is 
doubtful whether the feoffor will 


pay at the day limited ſuch a fum, 


or not: and if he doth not — — 
the land which is put in ptedge up- 
on condition for the payment of 
the money is taken from him for 
ever, and ſo dead to him upon con- 
dition, &c. And if he doth pay the 
money, then the pledge is dead as 
to the Tenant, e. | 
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M Ortgage is derived cc) of two French wozds, viz, Mort, that is mortuum, and Gage, that (c) Glanvil lib. to. c. 5c. & 
/ 3 is, Vadium, oz pignus. And it is called in Latin mortuum vadium, opmortgagium.. Mow lib. f 3. cap. 26.27. 

it is called here Mortgage, oʒ mortuum vadium, both foz the reaſon here oppjeſſed 'by Licclerao, 

as atſo to diſtinguiſh it from that which is called vivum vadium. Vivum autem dicitur vadiums 

quia nunquam moricur ex aliqua parte quod ex ſuis proventibus acqulratur: Ygif a man h 

an hundzed pounds of another, and maketh an eftate of Lands unto hin une 'hehath regri= 

ved — — on of — —1 75 — of the Lands, ſo ag in this ca niiher money 

noz land dieth, oz is lot, (w 1rtleton ſpoken (d. belege in this hapeer) and , 
therekoze it is called Vivum vadium. Yaſh 09 s 9 H vid. Seck. 327. 
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UMI 


Lib. III. 


27K. . 15. b⸗ 


i. c. fo. 51 Frances caſe, 


Cap.ĩ. 


C JT Tem come home poit faire 

leolfment en fee en Moꝛt⸗ 
gage, (flint home poit faire done 
en tail en Yoztgage , et un leas 
pur terme Þ vie, ou pur terme des 
ans en Moztgage, 4 touts tiels 
tenants ſont. appels tenants en ca 
Dortgage,ſolong les eſtates, que ding 


ils ont en la terre, fc. 


tleton) and theſe things being 
obſerved, 


on 

where it is Here ſaid, that the 
heir map tender al jour aſſeſſe, 
c. herein is implyed, that 


Of Eſtates mY 


Set. 333. 


gage, 


Sec. 333,334. 


Lſo as a man may make a fe- 
offment in fee in Mortgage, fo 

a man may make a gift in Tail in 
Mortgage, and a Leaſe for term of 
life, or for term of years in Mort- 
And all ſuch tenants are 
called tenants in Mortgage accor- 
ing to the eſtates which they 


| have in the land, &c. 
This Section upon that which hath bern ſaid needeth no farther explanation, 


Sec. 334. 


ITem ii  feoffe- 
ment ſoit fait en 
moztgage ſur condi⸗ 
tion que le feoffoz 
payera tiel ſumme a 


w tiel jour, ac. come eit 


enter eur per lour 
falt endent accoꝛde 
et limit, coment q̃ le 
feoffo2 moꝛuſt devant 
le jour de papment, 
#c. uncoꝛe {ile heir le 
feoffo2 paya meſme 
le ſumme de mony a 


meſme le jour a le 


feaffee , ou tender a 
lup les denlers, @ le 
feoffee ceo refuſa de 
receiver, donc poit 
k heire entrer k ter⸗ 
re, et uncore le con⸗ 
dition eſt, que ſi le 
fecoffour papera tiel 
ſumme a tiel jour, cc. 
nient feaſant men⸗ 
tion en le condition 


Lſo if a feoffe- 
ment be made in 
mortgage upon condi- 
tion that the Feoffor 
ſhall pay ſuch a Sum 


at ſuch a day, &c, as 


1s between them. by 
their Deed indented, 
agreed, and limited, 
although the Feoffor 
dyeth before the day 
of payment, &c, yet 


if the Heire of the 


Feoffor pay the ſame 
Summe of Money at 
the ſame day to the 


Feoffee, or render to 


him the Money, and 
the Feoffee refuſe to 
receive it, Then may 
the Heire enter into 
the Land, and yet the 
condition is, that if the 
Feoffor ſhall pay ſuch 
a Sum at ſuch a day, 
&c, not making men- 
dalcun 


Lib. III. 


daſcun payment deſtre 
fait per lon heire, mes 
pur ceo que le heire ad 
intereſſe de dꝛolt en le 
condition, ac. c lentent 
fuit foꝛſque que les de⸗ 
niers ſerront paies al 
jour alleſſe, dc. et le 
feoffte nad pluis dam⸗ 
mage, ſi il ſoit pay 
per k heir, que (il fuit 
pay per le pier, ac. Et 
pur ceſt cauſe , ſl le 
heire papa les dent- 
ers, ou tendera les 
denfers a le jour al⸗ 
ſeſſe, ac, c lauter ceo 
rekuſa, il poit entrer, 
Fc. Mes ſi un eſtrager 
de ſa teſte demelne, que 
nad aſcun intereſſe, cc. 
voile ten der les avant⸗ 
dits deniers al feoffce 
a le jour alleſſe, le Fe- 


upon Condition. 


tion in the condition 
of any payment to be 
made by his heir, but 
for that the heir hath 
intereſt of right in the 
condition, &c. and the 
intent was but that the 
money ſhould be paid 
at the day aſſeſſed, &c. 
and the feoffee hath no 
more loſs if it be paid 
by the heir, than if it 
were paid by the Fa- 
ther, &c. therefore if 
the heir pay the mony 
or tender the mony at 
the day limited, &c. & 
the other refuſe it, he 
may enter, &c. But if a 
ſtranger of his own 
head, who hath not a- 
ny intereſt, &c, will 
tender the aforeſaid 
money to the Feoffee 


Seck. 334. 


the Extcutozs 02 Admini⸗ 
ftratozs of the Moztgagoz, 
o2 in default, of them the 
Oꝛdinary may alſo tender, 
as thall be ſaid (f) hereat᷑⸗ 
ter in this Chapter, But 
what if the Condition had 
been; if the Moztgagoꝛ oz 
his Yeirs did pay, ec. and 
he dyed befoze the day with⸗ 
out Heir, ſo as the Condi⸗ 
tion became impoſſible, here 
it is to be obſerved, That 
where the Condition be⸗ 
cameth impoſſible to be per⸗ 
founed by the Ad of God; 
as by death, ec. the (ate of 
the Feoffes ſhall not be a= 
voided, as ſhall be ſaid here= 
after in this Chapter. Ind 
therefoze the Law Here ina= 
bleth the Heir (of whom no 
mention was made in the 
Condition) to perfozn the 
Condition, left the Inheri⸗ 
tance ſhould be loſt, wherein 
divers diverſities are wozthy 
of obſervation. 

Firſt, Between a Condi⸗ 
tion annexed to a State in 
Lands oz Tenements upon 
a Feoffment, Gift in Tail, 
c. and a Condition of an 
Obligation, Kecognizance , 


(f) vide Sec 337; 


offee neſt pas tenus de at the day appointed, oz ſuch like. (g) Fo: if a (g) Pl Com. 456. 
ceo receiver. the Feoffee is not Condition annexed to Lands Wrothes rn 
3 poſſible at the making of 3. 15H. 1. 14.3. 
bound cO receive it. the Condition, and become 38H. 6.2.3. 
| impoſſible by the ad of God, 
Be pet the ſtate of the feoffee, ac. 
chall not be avoided. As if a man maketh a Feoffment in Fee upon Condition, that the 
+ Feoffoz ſhall within one year go to the City of Paris about the Affaius of the Feoffee , 
and preſently after the Feoffoz dyeth, ſo ag it is impoſſible by the Ad of God , that the 
Condition ſhould be perfo:med, yet the Eſtate of the Feoffee is become abſolute ; foz 
though the Condition be ſubſequent to the State, vet there ig a Pꝛecedency befoze the Re⸗ 
entry, viz. the Perfozmance of the Condition, And if the Land ſhould by conſtruction of 
Law be taken from the Feoffee, this Chould wozk a Damage to the Feoffee, fo: that the 
Condition is not perfozmed which was made fo: his Benefit. Ind it appeareth by Littleton, 
that it muſt not be to the Damage of the Feoffee : and ſo it is if the Feoffoz ſhall appear in 
ſuch a Court the next Term, and befoze the day the Feoffoz dyeth, the Eſtate of the Feotfee 
is abſolute, (h) But it a man be bound by Becognizance 0z Bond with condition that h) 15H. 5. 16.21 Hl. 6 
he ſhall appear the next Term in ſuch a Court, and befoze the Day the Conuſee oz Obs barre 60. 18k 4.17. 
ligoz dyeth , the Recognizance oz Obligation is ſaved , and the reaſon of the diverfity 9E1iz.262.Dier li.;. 
is, beeauſe the State of the Land is executed and ſettled in the Feoffee, and cannot be 22. Laughters caſe. 
redeemed back again but by matter ſubſeqgent , viz. the perfozmance of the Condition, 335-2, 
But the Bond oz Kecognizance is a thing in Acion and Executozy, whereof no advantage 
can be taken until there be a default in the Obligoꝛ; and rherefoze in all caſes where a Con⸗ 
dition of a Bond, Recognifance, ec. is poſſible at the time of the making of the Condition, te li 4 c „ fea: 
and befkoze the ſame can be verfoꝛmed the Condition becomes impoſſible by the It of God, & Brix ubf f. _ 
oz of the Law, oꝛ ok the Oblige, ac. there the Obligation, ec. is ſaved. But if the Con⸗ 6 
dition of a Bond, ec. be impoſſible at the time of the making of the Condition, the Dbligatiz 
on, ac. is ſingle. Ind ſo it is in caſe cf a feoffment in fee with Condition ſubſequent, that is 


impoſſible, che tate of the feolfee is abſolute, but if GE pꝛecedent be — — 
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Lib. Il. Cap. 5. Of Eſtates Seck. 3 34. 


fate oz intereſt ſhall grow thereupon, And to illuſtrate theſe by examples, vou ſhall under⸗ 
14 fl. U. 28. 10H. 5. 22: Rand; Jf a man be bound in an Obligation, gc. with condition that if the Obligoz do go 
48.7.8.8E.4-1-28H.8.25--from the Church of Dt. Peter in Weſtminſter to the Church of St. Peter in Rome within ther 
Lid. f. fol. 22. Laughters outs, that then the Obligation ſhall be void. The Condition is void and impoſſible, and the 
caſe & 75-.39E.3-55 Obligation ſtandeth good. | 
12 r And ſo it is, ii a feoffment be made upon condition that the feoffce ſhall go as is afozeſaiv, 
ä the ſtate of the feoffee is abſolute, and the condition impoſſible and void, 
pl. Co. Full ers caſe 272. If a man make a leaſe foz life upon condition, that if the Leſſee goto Rome as ig afozcſaid, 
* Pl. that then he ſhall have a Fee, the condition pꝛecedent is impoſſible and void, and therefo:s 
no fee ſimple can grow to the Leſſee. 


35H. 6. tit. barre 262. It a man make a feoffment in fee upon condition that the feoffee ſhall re-infeoffe him be⸗ 
37.6. Barre 60.2E.3- f qe ſuch a dap, and befoze the day the feoffoꝛ diſſeiſe the feoffee, and hold him out by fozce until 
5.9 liz. Dier 262. the day be paſt, the Rate of the Ftoffee is abſolute, foz the Feoffoz is the cauſe wherefoze t he 
CIT condition cannot be perfoꝛmed, and therefoze ſhall never take advantage foz non=perfozmance 


(i)gH.7.4-30H.8.Dier. therrof. (i) And ſo it is if A. be bound to B. that J. 5. chall marre Jane &. befoze ſuch a dap, 
42.1 pay = — pr0re- and befoze the day B. marry with Jane, he Gall never take advantage of the bond, fo: that he 
Rion 10, H. 7. 1. Hhimſelk is the mran that the condition could never de perkouned. Ind this is regularly true 
in all caſes. 
Ovi. Bracton. Britton. But it is commonly holden / k) that if the condition of a Bond, ac. be againſt I aw that 
Fleta ubi ſupra. Bracton the Bond it ſelf is bold. | e 
* po = pe But herein the Law diſtinguiſheth between a condition againſt 1 aw fo; the doing of any 
e act that ig Malum in ſc, and a condition againſt Law (that concerneth not any thing that is 
148.8.23.4:E.3.6.23- ma lum in ſe) but therefoꝛs is againſt Law, becauſe, it is either repugnant eo the ſlate, oꝛ againſt 
ſome maxim oꝛ rule in Law. And therefoze the common opinion is to be underſtood of Ton⸗ 
2H.4 9. ditions againſt Law foz the doing of ſome act that is malum in ſe, and vet therein alſo the 
Law diftinguiſheth. I if a man be bound upon condition that he ſhall kill I. S. the vond is 
vl. com. Browning vod. 2 N 
caſe 13 3. But if a man make a Feoffment upon condition that the Feoffee ſhall kill I. S. the eſlate is 
abſolute, and the condition void. 

It a man make a Feoffment in Fer, upon condition that he ſhall alien, this conditton is re⸗ 
pugnant and againſt Aab, and the ſtate of the Froffee is abſolute (whereof moze ſhall be ſaid 
in his pꝛoper place.) But if the Feoffee be bound in a Bond that the Feoffee oz his Heirs 
Hall — Chan this is good, foz he may notwithſtanding alien, it he will fozfeit his bond that 

he hi th made. 8 | 
46 54 * — So it is, if a man make a Feoffment in Fee, upon condition that the Feoffee ſhall not take 
20 f. . - thepzofits of the land, this condition is repugnant and againf law, and the ſtate is abſolute, 
pl. Com. in Brownings Wut a Bond with a Condition that a Feoffee ſhall not take the pzofits, is god. It « 
caſe 13 3.4. 2 7.8. man be bound, with a Condition to inkeoffe his Wife, the Condition is void and againſt 
Law, becauſe it is againſt a Maxime in Law, and yet the Bond is good; but if he be 
bound to pay dis Wife money, that is good, Et fic de fimilibus, whereof there be plentiful 
Authozities in our Boks | 


vide Seck. 325. q Tenders les deniers al jour aſſeſſe, Gc. Note, hereby is implyed,that albeit 
convenient time befoze ſun-ſet be the laſt time given to the Feoffoz to tender, vet if he tender it 
to the perſon of the Moꝛtgagte at any time of the day of payment; and he refulech it, the condi⸗ 
tion is ſaved fo: that time. 


I port enter, Sc. and ſo mar his heir after his death. 


BY SeQ.gor. J Mes ſi eſtranger de ſa teſte demeſue que nad aſcun intereſſe, Gc. 


3 8 Voile tender les avantdits deniers al feoffee al jour aſſeſſe, le feolſee neſt 


Altwicke pro terrisin PAS ſenus de ceo receiver. Nota, be this period and the (ic. j it is implyed that it t 
1 . Woꝛtgagoz die, his heir within the age of 14. years (the land being yolden in ef — 
* Annuity 5  33H.6.18 next of kin to whom the land cannot deſcend being his Gardian in Socage, may tender in the 
| name of the heir,brcanſe he hath an intereft as Gardian in Socage. Yilo if the heir be with= 
— age of 21 INOS the — * —.— 2 4 — Loꝛd of whom the land is 

map he tender intere! c when the condition is perf 
med. foz theſe in reſpect of their intereſt are not accounted — ” N 1 
But it the heir be an Jdeot of what age ſoever,any man may make the tender fo; him, in re 
— — his abſolute diſability; and the Law in this caſe is grounded upon charity, and lo in 
caſes. 

468.6.tit.barre 166. ¶ Le Feoffee neſt pas tenus de ceo receiver. And note, that Licteron Caith, 


E.x tit. Annuity 51. : ve: | 
+ I. Julgment 354 that he is not bound to receive it at a rangers hand. But it any Stranger in the — 


UMI 


Lib III. 


good ſatisfaction ; andthe MWoztgagoz 

pms INES — Omnis — — & 

the Moztgagoz 03 his heir may dilagree thereunto if he will, 
Sea. 335- 


Cx GT memozan- 

dum queen tiel 
cas, lou tiel tender de 
le money eſt fatt, 4c. 
& le fcolfee de receiver 
ceo refuſa, per que le 


feoffo2 ou les heires 


entront, ac. donque le 


feoffee nad aſcun re⸗ 


medy daver le money 
per le common ley, 
pur ceo que. il ſerra 


rette ſa folly que il re⸗ 
fuſa le money quant 


un loyal tende de ceo 


kult kalk a 15 


But if 
——— it, but cake iſſue upon ih tender, — — 
fo; delivery of a 100. quarters, i 


dos the monep foz ever. 


AI a man be bound in 200. quarters of wheat 
tender at the day 100:quarters,cc. he ſhail not plead uncore 
of the condition, yet they be Bona p 
And the reaſon wherefozt in the 
not loft by the tender and refaſat;is net only foz 
and.therefoze is not loft by the tender and 
by Law foz the ſame. Aud in nds Li 

fngle bond — 
make a ee of — — Zehe 
the leſſer ſum at the day, and the O 
medy by Law to recover it, becauſe it 
Statute 0z Recogaizance;being 
diigation, Stature, o Vecogni 
party ſhall not be 1 to lead. that 
Tourt: — — the Oblige 


Wut if a man make a 


a releaſe to him and his heirs, aldbei 
this amounts in Law toa F 


Money, moneta, E moneta Angliæ. 
tither of: Gold ox üer, is of two lozts, viz; II 


brcau(e 


—— 


Jance, And i 


upon Condition. 
of the Yoztgago? 83 his heir (without his conſent oz gzivity) tender ths money, & the Pozt= 


Nd be it remem- 

bred that in ſuch 
caſe, where ſuch teder 
of the money is made, 
&c, and the feoffee re- 
fuſe to receive it, by i 
which the feoffee or 
bis heirs enter, &c. then 


the ſeoffee hath no re- 


medy by the common 
Law to have this mo- 
ney, becauſe it ſhall be 
accounted his own fol- 
ly that he reſuſed the 
money, when a lawful 
tender of it was made 
unto him. 


a Fatute oz 


Sect. 33 5. 


25 — there= 


JT Ender de le mo- 


ney eſt fait, Sc. 
Here is implyod, at the due 
time and place acco;ding to 
thx condition. 
q Entront, Oc. viz, 
into the lands oz tehiements. 
4 Dongue le feoffee 
nad aſcun remedy da- 
ver le mo 12 per le com- 


— 22 

becauſe the money ig 
— — and the 
keollet hath no remedy there= 


FJ an obligation of an hun- 
dzed pound be made with con⸗ 
— — 


if the © 
albeit it be the parcel 


pot non liberat offerentem. 


of 100. 1 — 


. oz foz „„ the 


Obligation, that is to ſax, ia not parcel of it, 


Tone 4 ves tht Obes, and he wake a leaſe and 55-154. 1 78-4.3.P!. 
ee collateral condicion, pet is it well gerfogies, 


—— 
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And the rea= 88. 2 tit. All. TN 


$1AT 32, 3 


— 


dim, de hath 15 9.tol. 75. H.Peyroes - 


(0) Heury Feyroes caſe. 
ubi ſupra. - 
. z1Af2;5.11H.4 33. 1H. 


Com. Fogaſſas caſe ſol. s. 


Lawful money of Englend, Lib.s.fo,114,115.Wades 


authority 


* money corned by the Kings caſe, Lib. 9. fl 78. 


Lib. III. Cap. 5. 


Of Eſtates 


Seck. 3 36. 


authozity, oz fozrein coyn by pzoclamation made currant within the N ealm, Coyne, cuna, dicitur 


a cudendo, Coyning of money. Jn 
w 


French, Coin flgnifieth a cozner, becauſe in ancient time 


ag ſquare with cozners, is it is in ſome countriegat this day. Some ſay that Coine 
dicitur a nog, id eſt, communis, quod fir amaibus rebus communis. 

not only becauſe he that hath it is to be warned pꝛovidentiy to uſe it, but alſo becauſe Nota 
illa de authore & valore admonet. Pecuniadicitut a pecus, beats, Omnes enim veterum divitiz in 


Ariſtotle lib. 5.ca. 27 
change of cattel, ec. 


(*) gH.5.Stat. 2.c2.7- 


Til faile de 
paier les de- 


niers, Oc, 

It a man make a frof= 
fement of Lands, To 
have and to hold co him 
and to his Yeirs, upon 

Condition , That if the 
, Feoffee pay to the Feoffoz 
at ſuch a diy twenty 
pounds, that then the Fez 
offee ſhall have the lands 

to him and his Yeirs: It 


12E.3 Condit. 8. 1 3. q 
d. 1. fol. 1 o. 1 2 Aſſ. 5. 


it He fail to pa mo⸗ 
F — var the 


J Le ſecond Fe- 
offee voile tender le 


umme des deniers, 


1 


Abeit the ſecond Fe⸗ 
offre be not named in the 
tender the ſumme, becauſe 
he is pꝛiby in Eſtate, and 
in judgment of Law hath 
an Eftate and Intereſt in 
the Condition, (as Lit- 
tleron Here ſaith) kfoz the 
ſalbation of his Cenan⸗ 
cp, Vid. Sect. 334. Ind 


note, he that hath Inte⸗ 


reſt in the Condition on 

the one (ide, oz in the 

—— on the other, may 
Li:5.f.114,1 15. Wade: er. | 
0 0d 6 @ 10'de obfer= 


Sect. 336. 


C [Tem ſi feoffinent 

| ſoit fait ſur tiel 
condition, Que ſi le 
Feolfte papa alFeoffo2 
tiel jour inter eux li⸗ 
mit, rx. ł adonques le 
Feoftee avera la Terre 
a luy & a ſes heires, > 
ſi faile de payer les de⸗ 
niers a le jour aſſefle, 
que adouqne bien liſt 


a le Feoffo2 ou a ſes 


heires dentrer, Fc. & 


cherefozz puts devant le jour al⸗ 


leſſe, le Feoffee venva 
la terre a un auter, & 
de ceo fait feoffment a 
lu, en ceſt caſe (i le ſe⸗ 
cond Feoffee voile ten- 
der le ſumme de les de- 
niers a le jour aſlefle a 
le feoffoz, & le feoffo2 
le ſecond Feoffee ad e⸗ 
ſtate en la terre clere- 
ment ſans condition. 
Et la cauſe eſt pur ceo 
gue le ſeconvFeoffee a⸗ 


voit intereſt en le con- 


dition pur ſalvation 6 
ſon tenancy. Et en ceſt 


caſe il ſemble que i le 


pzimer Feotfee ap2es 
tiel vender dela terre 
voile tender le mony a 


Moneta dicitur a monende, 


anichalibus conſiſtebant; and it appeareth that in Homers time there was no money, but ex= 


Nummus and 7% vb, quia lege fit, non natura. Vide * the Gatute of 9 H. 53. of the noble, 
hall noble, and farthing of gald, which is the fourth part of a noble, and that is 20. pence. 


Lſo if a Feoffment 

be made on this 
condition , That if the 
Feoffee pay to the Fe- 
offor at ſuch a day be- 
tween them limited, 
twenty pounds, then 
the Feoffee ſhall have 
the Land to him and to 
his Heirs; and if he fail 
to pay the money at the 
day appointed, that then 
it ſhall be lawful for the 
Feoffor or his Heirs to 
enter, &c. and . after- 
wards before the day ap- 
pointed the feoffee ſell 
the Land to another, and 
of this maketh a feoff- 
meat to him, in this caſe 
if the ſecond feoffee will 
tender the ſum of money 
at the day appointed, to 
the feoffor, and the Fe- 
offor refuſeth the ſame, 
&e. then the ſecond Fe- 
offee hath an Eſtate in 
the land clearly without 


condition. And the rea- 


ſon is, for that the ſe- 
cond feoffee hath an in- 


tereſt in the condition 


for the ſafegard of his 
tenancy : and in this caſe 
it ſeems that if the = 

le 


UMI 


UMI 
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le jour aſſeſſe, ic. a le ſeoffee after ſuch ſale the 
{eoffoz, ceo ſerra aſſets of the land, will tender the 
bone pur ſalvation de⸗ the money at the day abt itbeforzeigncopn,toes 


ſfate de le ſecond feof- 
fee, pur ceo que le pꝛim̃r 
Feoffee fuit pꝛivy a le 
condition, & iſlint le 
tender de aſcun de eur 
deux eſt aſſets bone, tc. 


dition, and ſo the tender of either of them two the 1 


is good enough, &c. 


q A primer feoffee, 


his feofkment pay his money to the feoffo;, 


appointed, &c. to the „ decurrancby nd as Partt⸗ 
teoffor , this ſhall —— — 
— enough for the 
afegard of the eſtate 
of the ſecond feoffee, ry 
becauſe the firſt feoffee 

was privy to the con- ht 


ney in 
of the 
it,.to 


Here it appeareth, that the firſt Feoffee may notwithſtanding 
becauſe he is party andp:ivy to the Conditcon,any 


by his tender may ſave the eſtate of his Feoffee, which in all good dealing he ought to do. 


Tem  Feoffe- 


ment ſoit fait ſur 
condition, Que ſi le 
Feoffoz papa certaine 
ſumme dargent al Fe⸗ 
offee , adonques bien 
lirroit a Feoffoz, d a 
ſes heirs dentrer: en 
ceſt caſe ſi le Feoffo2 
devie devant le pay- 
ment fait, c le heire 
voile tender al Feoffre 
les deniers, tiel ten- 
der eſt voyd, pur ceo 
que le temps deins 


quel ceo doit eſtre fait 
eſt pas, car quaunt 


le conditiou eſt, que 
ſt le Feoffo2 papa les 
deniers al Feoffee, cc. 
ceo eſt tant a dire, que 
ſi le Feoffo2 durant ſa 
vie papa les deniers 
al Feoffee, ac. 4 
quant ie Feoffa2 mo⸗ 
ruſt, donques le temps 


tender to the Feoffee 


Sect. 337. 


Lſo if a feoffment 7 Tur His diverſity is plain | 

be made upon gen with cur (x) Berks, . gn, 
condition, That if the andyer ſomewhat Hall be oba © 14 f. r. 5. . 
Feoffor pay a certain 
ſumme of maney to 
the Feoffee, then it 
ſhall be lawful” to the 
Feoffor and his heirs 
to enter. In this caſe 
if the Feoffee die be- 
fore the payment 
made, and the heir will 


daring the life of the F _ 
ppoint x 
wherein | divers — 


the money, ſuch ten 
der is void, becauſe 
the time within which van 
this ought to be done, 
is paſt. For when the there 
condition is, That if «comi 
the Feoffor pay. the 
money to the Feoffee, 
& e. this is as much to 2 
ſay, as if the Feoffor hes 

during his life pay the perten 'preſenti 
money to the Feoffee, ' 
&c. and when the feot- 


vetlently, that is, in 
b b) Ind ret (b) Lib. 6. fo. 30, 2 1. Boa- 
of a , thies caſe 33H.6.47,48: 


'of 


ubi ſupra. 


F. 


Libelll. Cops. 


(0 Beothies caſe; 


Seſgnior Cremwels caſe 
44E.3.Þ.218.4-41.2E.4; 
3.4.19H.6.67.93.70. ' p 
2K.4.4. b. 2 fl. 1. 5 b. Uma, and. it is of 
Feofee Wall re-infeoffe 


vity of 


(*) Yide Dler r48lz ü :. 
8. 


o is df his 
tog chert 


done to the 
own nature 


2 e 
. 


i 
$ 


a 


* by * 
4 — 
83872 
— 
* 


of the Froffment) and when 
 Dbligoz ma Vx rand ape 
.* 
Ceu ings Bench, 


27 
0 


1712 


} 


ath not time during his life, 
N Another diverſlty is, where 


Of Eſtates 


de le tender eſt paſſe. 


Mes. auterment eſt 


lou un jour de pay- 


, feaſfo2 devie devaunt 

le jour, donque poit 
7, le Heire tender les 
x denters, come eit a- 
vaäuntdit, pur ceo que 


le temps de le tender 
ne fuit paſſe per le 
mot del feoffoz. Auxi 
fl ſemble que en ttel 


caſe lou le feoffo2 de⸗ 
vp devant le. jour de 


payment, ſi les Eres 
cutozs de le feoffo2 
tendzont les deniers 


« al feoffee all jour de 


payment, cel tender 
eſt aſſets bone. Et fi 
le feoffee ceo refuſe, 


les heires de keolfoz 


potent entrer, FC, 


Seaio® Et le tauſe eſt, pur 


ceo que les Execu⸗ 


O tos. repzelentont le 


the Þ . four @Teſta- 
I 


ment, | foz then he 
ought to have, and cherefoze hs ou 
the Condition of an 
the Feolfo;, there 


during perfounie. 
23 the © 


Seck. 337. 


for dieth, then the 
time of the tender is 
paſt, But otherwiſe it 
is where a day of pay- 
ment is limited, & the 
Feoffor die be tore the 
day,then may the heir 
tender the money as is 
aforeſaid, for that the 
time of the tender was 
not paſt by the death 
of the Feoffor. Alto it 
ſeemeth, that in ſuch 
caſe where the Feoffor 


dieth before the day: 


of payment, if the Ex. 
ecutors of the Feoffor 
tender the money to 
the Feoffee at the day 
of payment; this ten- 
der is good enough; 
and if the Feoffee re- 
fuſe it, the heirs of 
the Feoffor may enter, 
&, And the reaſon 
is, for that the Execu- 
tors repreſent the per- 
ſon of their Teſtator, 
A 


enter, C. hath time du⸗ 


UMI 


Lib. Ill. upon Condition. Sect. 338. 


Rome, Jeruſalem,#c. In ſuch and the like caſes, the Obligez, Feoffoz, oz Feoffee hath time du⸗ 
ring his life, and cannot be haſtened by requeſt. And ſo it is if a ſtranger to the Obligation 
oz Feoffment were to do ſuch an act, he hath time to do it any time during his life. 

¶ & les executors del feoffor tendront, Oc, Ss as now it appeareth that Liv.;.01.95,97.Good- 
either the heir of the Feoffoz, oꝛ his Executozs may (when a day. is limited) pay the ma⸗ ales caſe. 
nep, and ſo alſo may the Adminiſtrata of the Feoffoz do, if the Feoffoz die inteſtate, (f) and (r) vide $e&.334. 
this may the Dzdinary do if there be neither Executoz noz Idminiftratoz, as hath bern 


ſaid. ' p 

¶ Et le feoffee refuſe, les heires del feoffor poient entrer, ©c, Nota, 
a tender by the Gxecutozs oz Adminiſtratozs, and a refuſal doth give the heir of the Feoffoz a 
title of the entry. Ind here by this (c.) is a diverfity implyed, when a tender and refuſal 
{hall give a third perſon title of entry. 2 2 ; 

It a man be bound to A. in an Obligation with condition to infeolke B. (who is a meer . 6. 16. 15.3 6H. 5. f. 
ſtranger )befoze a day,the Obligoꝛ doth offer to-infeoffe B. and he refuſeth,the Obligation is foz= 28.4.2,3.158.4.5,6. 
feit,foz the Obligoz hathtaken upon him to infeoffe him, and his refuſal cannot ſatisfle thecon= 225.4. 13. 32. z. barre 
dition,becauſe no feoffment is made, but if the feoffmenthad been by the Condition to be made 25. 7E. 2.39.9 H. 7.15. 
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ro the Dbliger,0z to any other foz his benelſt 03 behoot᷑, a tender and refuſal ſhall ſave the bond, **7-14-5.3 58.3. 


becauſe he himſelf upon the matter is the cauſe wherefo:e the condition could not be pertoꝛm⸗ 
ed, and therefsze ſhall not give himſelf cauſe of action. But if A. be 


Dier 56.lib.5.fol.z 3. 


- n Lambes caſe. 
d to B. with conditi= FR 


on that C. ſhall infeoffe D. In this caſe if C. tender, and D. refuſe, the Obligation is ſaved, 


foz the Obligoz himſelt᷑ undertaketh to do no act, but that a ranger 


ſhall infeoffe a ranger. 


And it is holden in Books, (h) that in this oaſe it ſhall be intended, that the feoffment ſhould () 2K. A. 14. 2K 4 
de made foz the benellt of the Oblige®. Some to reconcite the Books ſeem to make a difference ubi ſupra. 


between an expzeſs refuſal of the tra 
eo make perfozmance,and ths abſence 


of 


er,and a readineſs of the Dbligoz at the day and placs 
tho ſtranger; but that can make no difference. I take 


it rather to be the erroz of the Repoꝛter, and the Recozds themſMves are neceſſary to be ſeen, 
foz the Raw herein is as hath been befoze declared. 
It I infeoffe one in fee upon condition to infeoffe I. S. and His heirs, the Feoffee tenders 9.6.34. 1 
the feoffment to I. S. and he refuſeth,the Feoffoz may re-enter, foz by the expzeſs intent of the 
condition the feoffee ſhould not have and retain any benefit oz eftate in the land, but as it were 
an inſtrument to conbey over the land. : 
But in that caſe, if the condition were to make a gift in tail to I. S. and he refuſeth it; and 5-4 Eatry conge 25. 
a tender and a refuſal is made, there the fcoffoz ſhall not re-enter,foz that it was intended that 
the froffee ſhould have an Eftate in the Land. And ſo it is if a Feoffment be made upon Cons 
ne a rent charge to a ranger, if the Feoffee tender the grant, 
not re⸗ enter, becauſe the Froffee wag to retain the land, which 
points are woꝛthy of due obſervation. ; 
Here in the caſe of Lirtlerov, when the Executo:s mabe the tender, and the Froffes refuſeth; 
albeit the heir be a third perſon, yet is he no ranger, but he and the Executo:s alſo are pꝛi⸗ 


dition that the feoffee ſhall 
and he refuſeth,the feoffoz 


vies in Law, 


¶ Le perſon del teſtator, Sc. Chis is to be underiood concerning goods and 


chattels either in poſſeſſion 0z in action, & the Executoz doth moe actually repꝛeſent the perſon 


the Teffatoz than the Heir doth the perſon ol the Ynceſtoz. © Fox if a man bindeth himſeik, — 
his Executozs are bound thokgh they be not named, but ſo it is not of the Heir : Further= q | 
moze, here the Idminiſtratozs and the Ozdinary allo are implyed, as befoze hath been ſaid. = 


C LC nota, que en 

, touts caſes de 
condition de payment 
de certeine ſumme en 
groſſe, touchant ter- 
res ou tenements, ſi 
lopal tender ſoit un 


Set. 338. 


| Nd note, that in 
all caſes of con- 

dition for payment of 
a certain ſumme in 
groſs, touching Lands 
or Tenements, if law- 
ful tender be once re- 


4 T* is to be under⸗ 
Rood , that He that 
is of this RR foz e= 
$0 make any other tender, ide 562.ſequea; 


Lib. III. 


Cap. V. 


Hund:ed pounds of B. and af= 
ter moztgageth the land to B. 
upon condition foz payment 
thereof. Af A. tender the 
monep to B.. and he refuſeth 
it. A. may enter into the 
Land, and the land is freed 


Of Eſtates 


touts temps apzes. 


oz ever of the condition, but 
pet the debt remaineth, and 
- tnay ve recovered by Action of Debt. But ik A. without any loane, debt oz duty pꝛeteding, 
infeoffe B. of Land; upon Condition foz the payment ot a hundzed pounds to B. in nature of 
a gratuity oz gift: In that caſe, if he tender the hundzed pound to him accoꝛding to the Con= 
dition, and he refuſeth it, B. hath no remedy therefoze; and ſo is our Juthoz in this and his 
other caſes of like nature to be underſtood, 


Aera tiel 
ſumme ati- 
el jour, Sc. dere 


18. . fol.. lib. g. ſol. 26. ig itplyed that this 


Goodales caſe. 19H. 6.54. papment ought 


20E. 3. Acoount Pl. 7 o. 


to be 
reall and not in ſhew 
02 appearance. Foz if 
it be agreed beaween 
the Feoffoꝛ and the 
Exetuto:s of the Fe= 
offee that the Feotfoz 
Gall pay to the Exe⸗ 
cutozs but part of the 
money, and that pet 
in appearance the 
whole ſum Ktail be 
paid, and that the re⸗ 
due ſhall be repaid, 
and acco:dingly at the 
day and place, the 
whole ſum is paid, and 
after the refidue is re= 
paid, this is no perfo;= 
mance of the Conditi⸗ 
on; fox the Cate ſhall 


not be deveſted out ok 


the heir which is a 
third perſon, without a 
true and effedual pay= 
ment, & not by a ſha= 
dow oz colour of pap⸗ 
ment; and the agree= 
ment p:ecedent doth 
— the payment ſub⸗ 


alſoit appeareth, that 


elent the Lace 
the Ceſtatoꝛ, than the 
Heir doth to the Ante⸗ 
oz; fo: though the Ex= 
ecutoꝛ be not named, pet 


caule dariter duty. 


Sed. 339. 


C I Tem ũ le feoffee en 
moꝛtgage, devant k 
jour de payment que 
ſerroit fait a luy face 
ſes Executoꝛzs & devie, 
& ſon heire enter en le 
terre come il devoit, ac. 
il ſemble en ceſt cas que 
le Feoffo2 doit payer le 
money al jour aſſeſſe al 
Erecutozs, et nemp al 
heire le Feoffee, pur ceo 
que le money al com- 
mencement trenchaſt al 
Feoffee en manner come 
un duty, et ſerra en- 
tendue que leſtate kult 
fatt pur caufe de le 
pꝛompter de le money 
per le Feoſfee, ou 2 
t 
pur Cle paym̃t ne ſerra 
kait al heire, come il 
ſemble. Mes les pa⸗ 
rols del condition pop⸗ 
ent eſtre tiels, que le 
payment: ſerra fait al 
heire, come fi le condi⸗ 
tion fuit, que fi le Feof- 
fo2 papa al Feoffee, ou a 
ſes heires, tiel ſumme 
a tiel jour, dc. la apes 


Sect. 339. 


foits refuſe, celuy q ſufed, he which ought 
duiſſoit tender k mo- to tender the mony is 
ney eft d ceo aſſouth. & of this quit and fully 
pleinm̃t diſcharge per diſcharged for ever at- 


ter. 


Lſo if the Feoffee in 
mortgage betore the 
day of payment which 
ſhould be made to him, 
makes his Executors and 
die, and his heir entreth 
into the land as he ought, 
&c, It ſeemeth in this 
caſe, that the Feoffor 
ought to pay the money 
at the day appointed to 
the Executors, and not to 
the heir of the Feoffee, 
becauſe the money at the 
beginning trenched to 
the Feoffee in manner as 
a duty, and ſhall be in- 
tended that the eſtate 
was made by reaſon of 
the lending of the money 
by the feoffee, or ſor ſome 
other duty; and therefore 
the _—_— ſhall not be 
made to the heir, as it 
ſeemeth ; but the words 
of the Condition may be 
ſuch,as the payment ſhall 
be made to the heir, As 
if the Condition were, 
that if the Feoffor pay to 
the Feoffee or to his 
Heirs ſuch a ſumme 5 
a 


UMI 


Lib III. upon Condition. Sec. 3 40. 310 


la mo2t le fecoffee, (il 
mozuſt devant k jour 
limit. ł paym̃t doit eſtt᷑ 
fait al here al jour al⸗ 


ſuch a day, &c. there 
aſter the death of the 
feoffee, if he dieth be- 
fore the day limited 


- Law appoints him to receive 


the money,but ſo doth not the 
Law appoint the heir to re= 
ceive the money unieſs he be 
named. 


land which he may aſſign over; and where there may be aſſi 


the effate,vet the Executoꝛs cannot be Aſſignees, becauſe Aſſignees were o 
condition to be aſſigners of the eſtate, and ſo it was reſolved, (v) Mich, a3 & 24 Eliz. by the 149-2. 


ney tothe Heir of the firlt Feoffee, oꝛ to the ſecond 


ſelle, at. the payment ought to , 1 gre tre fas 411 | 
| be made to the: Heir 2% A/ Jour aſſeſſe, Sc. 

5 | | And here it appeareth that if 
at the day appointed, &c. the condition upon the mozt= 
: | gage be to pay to theMoztga= 
ge 02 his heirs the money, Ec. and befoꝛe the day of payment the moztgagee dieth, the feoffoz 
cannot pay the money to the Executozs of the Moztgages : foi Littleton ſaith, that in this cale 3 | 
the payment ought to be made to the heir. Et hoc caſu deſigvatio unĩus perſanz eſt excluſioalteri- Vid-li.s.fo.96.Goodales 
us, d ex preſſum facit ceſlare racitum. Ind the Law ſhall never-feck out a perſon when the par⸗ _ WD 
ties theinſelves have appointed one: But if the condition be to pay the money tothe Feoifee, 1 3 ">a - 
His heirs oz Executo:s,then the Feoffoz bath tleition ro pay it either (m) to the Heir 02 Exe⸗ = 0 * 
cutoꝛs. a i f 1 : - 

It a man make a feoffment in fe upon condition that the feoffee ſhould pay to the feoffoz, his 
Heirs oz aſſigns,20. pound at ſuch a day; and befoze the dap the feoffoz make his Executozs and 
dieth, the feoffee may pay the ſame either to the heir oꝛ to the Executozs, fox they are his aſ⸗ 
ſigns in Law to this intent: But if a man make a feoffinent in fee upon condition, that it the 
feoffoz pap to the feoffee his heirs oꝛ aſſigns 20. pound befoze ſuch a feaſt, and befoze the feaſt 
the feoffee maketh his Executozs and dieth, the keoffo; ought to pay the Na to the heir; and 
not to the Executo:s,foz the Executozs in this caſe are nd Iſſignees in law ; and the reals 
of this diverſity is, foꝛ that in the fir caſe the law mult of netelſity find out Aſſigns, becaul 
there cannot be any aſſigns in ded, foz the feoffoz hath but a bare condition, and no eſtate in 
the land which he can aſſign over; But in the other caſe the-Feoffeq- hath an Eũate in the 
| in Deed, the Law ſhalt 
never ſeek out oz appoint any Aſſigns in Law : and albeit the feoffex made no aſſignvient of | 
were only intended by the 278.8.2; 3 & 4 Ph. & Ma. 


two chief Juſtices in the Court of Wards, between Randall and Brown, which J obſerved. () Mich. 23 & 24 Eliz. 
But if thr condition be to pay the money to the Feoffee, his heirs oz aligns and the F e. la- 
make a feoffment over, it is in the election of the Feoſſoꝝ topay the maney to the firſt Feoſfee, vide 3Eliz Dier 181. Pl. 
oz to the ſecond Feoffee; and ſo it᷑ the firſt 'F eoff Nad the Feoffoz may either pay the mo⸗ Com. Chapmans caſe 136, 
Feoffes; foz the Law will not enfo:ce the 2 23. viz.Goodales caſe. 


lame be effectual oz nor, but at his pleaſure, 


named in the Condition. 


I Tem ſur tiel caſe 


de feoffment in 
Mot gage. queſtion ad 


eſte demaunde en quel 
lieu le feoffour eſt te⸗ 
nus de tender les de⸗ 
niers a k feoſſee al jour 


aſſeſſe, cc. Et aſcuns 
ont dit, q ſur la terre 
iſſint tenus en Yozt- 
gage, pur ces que ł cõ⸗ 
dition eſt dependant 
ſur le tre. Et ont dit, q 


Sect. 340. 


A Lfo upon ſuch, caſe 

of feoffment in 
Mortgage, a queſtion 
liath bin demanded in 
what place the feoffor 
is bound to tender the 
mony to the feoffee at 
the day appointed, &c. 


And ſome have ſaid, u- 


pon the land ſo. holden 
in morgage, becaſe the 
condition is depending 
upon the land. & they 


and the fir Feoffee' a 


* 
- 
97 2 
= 
s ww 
3 * . 
091 © 


. 
V 4 
nn { 


I Hen fur tiel caſe 


de feoffment in 


- Feoffo: to take knowledge of the ſecond Feoffment, noꝛ ot the a eee 7 — pe — 
is heirs axe exprellp 80 . 
2 3 


mori gauge, que tion a4 


eſte demande, c. 
Mere and in other places, 
that J may (ay once foz 
all, where Littleton, ma= 
keth a doubt, and ſetteth 
down AMeveral Opinions 
and the Nesſons, he ever 


ſetteth down () the (id. 150. 302.17 


better Opinion and his 
own laſt, and ſo he doth 
here. (n) Foz at this day 
this doubt is ſettled, ha⸗ 
bing been oftentimes 
reſolved, that ſeeing the 

money 


(n)$E.4.4.% 14.11H.4. 
62. 1 7 Aſſ. p. 2.17. 3. 2. 


21 H. 7. Kel way. 16 El. 
Dier 32. Li. fo. 7 3. in Bu- 
roughs caſe. 21 E. 4.6. 
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Lib. Ill. Cap. 5. 


tR. 4 2.19 R. 2. Det 158. 


{b) 2E.4. 3. 


money is a ſum in grols 
and collateral to the 


the money to the perſon 
of the Feolfee accoꝛding 
to the later opinion,and 
it is nor ſufficient fox 
him to tender it upon 
the land; otherwiſe it is 
of a rent that iſſueth out 
of the land. Bur if the 
condition of a Sond, 0z 
feofmene be to deliver 
twenty Muarters of 
Wheat, oꝛ twenty load of 
Dbligoz oz Feoffoz is 
noe bound to carry the 
ſame about, and ſeek thr 
Feofe but the Obligoꝛ 
oz Feoffo; ,befoze the day 
mult go to the Feoffee, 
and know where he will 
appoint to receibe it, and 
there it muſt be deſever= 
ed, and ſo note a diverf{= 
ty between money * 
things ponderous, 92 
— 1 ight. J the 
condition of a Bond ox 
feofment be to make a 
ficient (b) fo: him to 
tender it upon the land, 
becaule the tate muff 
pals by livery, 
¶ Deins le roialm 


Dengleterre. $0: 
abb out of the Beaim 
of England, he is not 
bound to ſeek him oz to 
go out of the Bealm un⸗ 
to him. Ind kfoz that the 
ſeoffs is the Cauſe that 
the feoffoz cannot tender 
the money, the Feoffoz 

U enter into the land 

if he had duly ten⸗ 
dered it accoꝛding eo the 
condition. fo. 

T Un ſpecial 


corporal ſervice 


al feoffee, This is a 
diverſltp between a rent 
ifſuing out of Land, 
and a Cozporal ſervice 
iſſuing out of lanþÞ;foz it 
ſufficeth (as hath been 


Of Eſtates 


ſi le feoffo2 ſoit ſur le 
terre la pꝛeſt a paier 
le money al feoffee a le 
jour aſlefle, c ie feoſfie 
adonq; ne ſoit pas la. 
adonque le feoffo2 eſt 
allouth, d ercuſz de 
payment d mony. pur 
ceo que nul vefault eſt 
en luy. Mes il ſemble 
a afcuns que la ley eſt 
contrary, & i dekault 
elt en lup. Car il eſt te⸗ 
nus b que rer le feoffee 
fil ſat adonq; en aſc 
auter lieu deins le 
Bopalm ö Engleterre. 
Come ſi home ſoit ob⸗ 
lige en un obligation 
de 20. li. (ur condition 
endo2ee ſur meſm̃ {0b- 


ligat᷑, aue fil paya a ce 
luy a que lobligation 


eſt fait a tiel jour 10. 
li. adonque lobligati- 
on de 20. li. perdza la 
koꝛce, et ſerra tenus 
pur nul: en ceſt cas 
il covient a celuy que 
fiſt obligation de que- 
rer celuy a que lobli⸗ 
gation eſt fait; ſil ſoit 
deins Engleterre, q al 
jour aſſeſſede tender a- 
{uy les dits 10. li. au- 
term̃t il fozfeitera la 
ſumme de 20, li. com⸗ 
pꝛiſe deins k obligati- 
on, cc. Et iſſint il ſem⸗ 
ble e lauter cas, dc. Et 
coment q aſcuns ont 
dit, que le condition eſf 
dependant ſur la terre, 
uncoze ceo ne pꝛove q 


albeit that ſome have 


Ses. 40, 


have ſaid that if the fe- 
offor be upon the land 
there ready to pay the 
money to the Feoffee at 
the day ſer, and the Feot- 
fee be not then there , 
then the Feoffor is quit 


and excuſed of the pay- 
fr 


ment of the money, 
that no default is in him. 
But it ſeemeth to ſome 
that the Law is contra- 
ry, and that default is in 
him; for he is bound to 
ſeek the Feoffee if he be 
then in any other place 
within the Realm of 
England, As if a man 
be bound 10 an Obligati- 
on of twenty pound up- 
on condition endorſed up- 
on the ſame Obligati- 
on, that if he pay to 
him to whom the Obli- 
gation is made at ſuch 
a day ten pound, then 
the Obligation of twen- 
ty pound ſhall loſe his 
force and be holden for 
nothing: in this caſe it 
behooveth him that 
made the Obligation to 


ſeek him to whom the 


Obligation is made if he 
be in England, and at 
the day ſet to tender un- 
to him the ſaid ten pound, 
otherwiſe he ſhall for- 
feit the ſumme of rwen- 
ty pound compriſed with- 
in the Obligation, &c. 
And ſo it feemeth in 
the other caſe, &c, And 


le 


UMI 


Lib. 3. 

le kealans de le con- 
dition deſtre per⸗ 
fozme , covient eſtre 
fait ſur la tert᷑, cc. ni⸗ 
ent plus que fi le con- 
dition fuit que le Fe- 
olle kerra a tiel jour, 
cc. un eſpetiall coz- 
nozall- ſervice al Fe- 
offee, nient noſmant 
le lieu au tiel coꝛpoꝛal 
ſervice ſerxa fait, en 
tiel cas le feaſloꝛ doit 
faire tiel cooꝛal [er- 


Feoſſit en quecunque 


lleu Dengleterre que 
aber advantage de le 


ü ſembl en lauter 


tas. Et il ſembie a 
eur q̃ il ſerroit piuis 
moperment dit, que 
leflate de la terre eff 
dependant ſur la con⸗ 
dition, que adire, que 
le tondition eſt de⸗ 
pendant-iſur la ter 
re, ec. Sed quære, 


upon Condition. 

ſaid that the condition is 
depending upon the land 
yet this proves not that 
the making of the condi- 
tion to be performed, 
ought to be made upon 
the Land, &c. no more 
then if the cõdition were 
that the Feoffor at ſuch a 
day ſball do ſome ſpecial 
corporal ſervice to the 
Feoffee not naming the 


place where ſuch corpo- 
ral ſervice ſhall be done. 


In this caſe the Feoffor ;, 
ought to do ſuch corpo- 
ral ſervice at the day li- fn 
mited to the Feoffee in 


what place ſoever of 
England that the Feoffee 
be, if he will have advan- 


tage of the condition, &c. 


ſo it ſeemeth in the other 
caſe. And it ſeems to 
them, that it ſhall be more 
properly ſaid that the e- 


ſtate of the land is depen- 


ding upon the condition, 


then to ſay that the con- 
dition is depending upon 
_ land, &c. Sed OR, 
Co 


Sect. 340. 
ſaid) that the rent be ten= 
dꝛed upon the Land, out of 
which it iſſueth. But Ho= 
mage, 02 any other ſpecial 
cozpozal ſervice muſt be 
done to the perſon. of t 
Loꝛd, and the tenant 
by the Law of convenience 
to ſeek him to whom the 
ſervice'ts to be done in any 
place within England. 

If a man be bound to 
pap twentp pound at an p 
time during his like, st a 
place certain, the Obligoꝛ 
cannot tender the mone p at 
the place when he will, foz 
then the Dbligee ſhould be 
bound to perpetual atten= 
dance ; and therefoze the 
Dbligoz.in reſpec of the in⸗ 


nited, be will pay the 
mone v, and then the Dbli= 
gee muſt attend there to re⸗ 


Che fame law tt is it a 
man make a feoffment- in 
fee upon condition, it the 
feoffo: at any time during 
his life pay to the feoffee 
twenty pound at ſuch a 
place certain, that then, C. 
In this caſe the Feoffozx 
mulk gibe notice to the 
Feoffee 


in both thele caſes, ikat anp 


ume che Opligoꝛ 6 FeaEox meet the Dbligee 02 Feoffee at the place, he may tender the 


{1 FA, be bound to B. with condition that c. chall in 
neſt him to be on the land at 
in that caſe he is bound to ſeek D. and give him notice. 


tice to D. thereof, and req 


p. at ſuch a dap, C. mult give no⸗ 
da to receive the 


t, and 


C De tender, oz Tendre, is a woꝛd common both to the Engliſh and French, in La 
Offerre, and in that ſenſe, and with that Latine 102d it is — _F —_— Law, 
Vide Seft-514. the teuder of the hallmark». Ind befoze dec. 333: 334 5% N 
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12 E. 3. 10. 20 H. 6. 3 T0 
27 E. 3. 34. 21 Af. 13. 
Are 4 21 E. 417. 20 B. 

vowry 1713. 45 E. 39. 
46 E. Bards th, 39 
Mich. 22 & 23 Eliz. in 
Bank le Roy, which 1 
my ſelf heard and ob- 
ſerved. 19 Eliz. Dy. 314. 
Lib. &. fol. 92. in Frances 
Calc. 


18 Eliz, Dyer 354: 


4k. 4. 3. E 


14 E. S. Entre congea- 
ble 45. 14 Aſſ. 11. 

45 Aſl. 5. 6 H. 7. 3. 7 E. 
3 73. Pl. Com. 133. 22 H. 


Cap. 1. 


( Ere the diver⸗ 
: ſity appeareth 
between a ſum in grols, 
and a rent iſſuing out of 
the land , as hath been 
touched be koꝛe 


ncore il poit 
eſtier,s. de relinquiſh- 
er ſon entry on de 


auer un Aſſiſe. 


Here it appeareth , 
That if the condition be 
b:zoken foz non=-papment 
of the rent, pet if 
Feoffoz bzingeth an Al⸗ 
ſe foz the rent due at 
that time, he (hall never 
enter foz the condition 
bꝛoken, becauſe he affirm= 
eth the rent to Have a 
continuance, and thereby 
wabeth the condition. 
Ind ſo it is if the rent 
od had a clauſe of di⸗ 

rels annexed unto it, if 
the Feoffoz had diſtrain= 
ed fo2 the rent foz the 
non=papment whereof the 
Condition was broken, 
e ſhould never enter foz 
condition bzoken : but 

he map receive the ſame, 
and pet enter-foz the con⸗ 
dition broken. But ik 


he accept a rent due at a 


dap after , he ſhall not 
enter foz the condition 
bzoken, becauſe he there= 
by affirmeth the leaſe to 
have a continua 


nete. 


C T pur ceo il ſerra bone c 

ſure choſe pur celuy que 
voet faire tiel feoffement en 
mo2tgage, de mitter un eſpecial 
lieu lou les deniers ſerront paies, 
e le pluis eſpecial que eſt mis, 


Of Eſtates 


Set. 341. 


C M Es ſi feoffmet 

t fee ſoit fait 
reßvant al feoffo2 un 
annual rẽt, 4 p default 
de paym̃t un re-entry, 
ec. en ceſt caſe il ne 
beſoigne le t᷑ a tender 
le rẽt, quant il eſt are⸗ 
re foꝛſque ſur le tre, p 
v que ceo eſt Rent iſſu⸗ 
ant ho2s de la Terre, 
que eſt Rent ſeck. Car 


the ſi le feoffo? ſoit ſeiſte 


un koits d ceſtrent, 't 
puis il vient ſur la t᷑t, 
cc. & le ret luy ſoit de⸗ 


nie, il poit aver Aſſiſe 


D Novel diſleiſin: Car 
coment q il poit entre 
ꝑ cauſe ð le condition 
enfreint, cc. uncoꝛe il 
poit eſlier, ou, de re⸗ 
linquicher ſon entry ou 
de aver un Aſſile, cc. 
Et iſſint eſt diverſity 


quãt al tend de le Ret 


que eſt iſſuant hoꝛs de 
la Terre, æ del tender 
dauter ſum ẽ groſs i 


ne paſs iſſuiſt hoꝛs 


daſcun Terre. 


Sep, 342. 


Sei. 341, 342. 


UT if a feoffment 
in fee be made, reſer- 
ving to the feoffor a year- 


ly rent, and for default of 


payment a re-entry, &c. 
in this caſe the Tenant 
needeth not to tender the 
rent when it is behind, 
but upon the. Land, be- 
cauſe this is a Rent iſſuing, 
out of the Land, which is 
a Rent Seck. For if the 
Feoffor be ſciſed once of 
this Rent, and after he 
cometh upon the Land, 
&c. and the Rent is deni- 
ed him, he may have an 
Aſſiſe of Novel diſſeiſin 
for albeit he may enter by 
reaſon of the condition 
broken, &c. yet he may 
chooſe either to relin- 
quiſh his entry, or to have 
an Aſſiſe, &c. And fo 
there is a diverſity as to 
the tender of a rent which 
is iſſuing out of the Land, 
and of the tender of ano- 
ther ſum in Groſs, which 
is not iſſuing out of any 
Land. 


A2 therefore it will be a good 
and ſure thing for him that will 
make ſuch feoffment in mortgage, 
to appoint an eſpecial place where 
the money ſhall be paid, and the 
more eſpecial that it be put, the 


le 


UMI 


Lib. 3. 
le melioꝛ eff pur le Feoffoꝛ. Si⸗ 
come A. inkeoff B. a aver a luy 
tt a ſes heires, ſur tiel condition, 
Que ſi A. papa a B. en le Feaſt 
de Saint Michael Latchangel 
mMocheine a vener, en Eſgliſe Ca- 
thedꝛal de Pauls en Londzes, 
deins quater heures pꝛocheine 
devant le heure de none de meſm̃ 


le Feaſt a le Rood loft de le Rood 


de le Noꝛth dooze, deins melme 
le Eſglile, ou al tombe de S. Er- 
kenwald, ou al huis de tiel Chap⸗ 
pel, ou a tiel piller, deins meſme 
Leſgliſe que adonque bien liſt 
al avantdit A. & a ſes heires 
dentrer, cc. en tiel caſe il ne be⸗ 
loigne de querer le Feollck en au⸗ 
ter lieu 3 ne deſtre en auter lieu, 
koꝛſque en le tieu comple en 
lendenture, ne deſtre la pluis 
longe temps, que le temps ſpe⸗ 
cifie en meſm lendenture, pur ten⸗ 
der ou payer le money a le Fe- 
offer, ec. 


upon Condition. 


Sect. 340. 
better it is for the Feoffor. As if 4. 
infeoff B. to have to him and to 
his heirs, upon ſuch Condition, 
That if A. pay to B. on the Feaſt 
of Saint Michael the Arch-Angel 
next coming, in the Cathedral 
Church of Saint Pauls in London, 
within four hours next before 


the hour of Noon of the ſame 
Feaſt, at the Rood loft of the Rood 


of the. North door, within the ſame 


Church, or at the Tombe of Saint 
Erkenwald, or at the door of ſuch 
a Chappel, or at ſuch a pillar with-, 
in the ſame Church, that then it 
ſhall be lawful to the aforefaid A. 
and his heirs to enter, &c. In this 
caſe he needeth not to feek the Fe- 
offee in another place, nor to be in 
any other place, but in the place 
compriſed in the Indenture; nor to 


be there longer than the time ſpeci- 


fied in the ſame Indenture, to ten- 
der or pay the money to the Feof- 
fee, &c. | 


C Gre is good counſel and advice given, to ſet down in Convepances everp thing in 

] certatntp and particularity ; foz Certainty is the mother of Quictneſs and Re= 
pole, and Jncertaintyp the cauſe of variance and content ions: and foz obtaining of the one, 
and the avoiding of the other, the beſt means is, in all aſſurances to take counſel of learned 
and well experienced men, and not to truſt only, without advice to a. Pzeſident : Foz as 
the rule is concerning the ſtate of a mans body, Nullum medicamentum eſt idem omnibus fo 
tn the ſtate of a mans Land, Nullum exemplum ift idem omnibus, 


Al Tombe de Saint Erkenwald, &c. This Erkenwald was a younger ſon of 
Anna King of the Eaſt Saxons, and was firſt Abbot of Cherſey in Surrey, which he had Found= 
ed andafter Biſhop of London, a holy and devout man, and lieth buried in the South Ille 
ery? the Quite in Saint Pauls Church, where the Tomb vet remaineth that Littleton ſpeak= 
eth of tu this place: he floutiſhed about the year of our Lo2d, 150. 


- Sect. 343. 


C I Tem en tfet caſe Lſo in ſuch caſe EC PL JErtby it ap- 

1 le lien d pay⸗ where the place of II ih e 1. 
ment eit limitte, le payment is limited, the but a Circumſtances 
Fete“ nei oblige de Feoffee is not bound to 21d, therefore if he 
receiver le payment en receive the payment in at any other place, it 
nul auter lieu foꝛſque any other place but in the 2 aero thoogh Be 
en meſme le lieu ifſint fame place ſo limited. it at any other place, 


*þ 
© #1 
Wa” 
* 

1 


ce, 
Gag : And 
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8 


Lib. 3. 


12 H. 4 23. 


(*) Peytons caſe ubi 
1upra. 


4 H.7.4- Dier 35 H. 8. 
576. 27 H. 8. 1. 


Lib. 5, fo. 17. Pinnels 
caſe. 
26 H.6. tit. barre 37. 


30 E. 3. 33s 


Of Eſtates 


limit. Mes uncoꝛe ſi il 
receiuſt le payment en 
auter lieu, ceo eſt aſſets 
bone, & auxy fozt pur le 
Feoflog, ſicome le receite 
uſt eſte en meſme le lieu 


Seck. 344. 


but yet if he do receive the 
payment in another place, 
this is good enough, and 
as ſtrong for the Feoffor, as 
if the receipt had been in 
the ſame place ſo limited, 


Cap. 5. 
And ſo it is if the 
monep be to be 
paid on ſuch a 
Feaſt, pet if the 
monep be tendꝛed 
and received at 
any time befo:e 
the dap, it is ſut᷑⸗ 


_ illint limit, et. ms 
Sett. 3 44- 
C Ereupon are many Tem en tiel Lſo in the caſe 
— dcaſe de keoffm̃t of feoffment in 
Firſt, there is a diverſity, en moztgage , ſi k Mortgage, if the Feof- 
when the, Condition is f Feoflog papa al Feot : for payeth tothe Feof- 


foz the delivery of a Hozle, a 
Kobe, a Bing, oz the like : foz 


where it is fo: papment ot 
monep, there if the Feoffce oz 


Obligee accept an Hozſe, &c. 
in ſatisfaction, this is good 3 
but if the Condition were foz 
the deliberp of a horſe oz robe, 
there albeit the Obligee oz Fe⸗ 
offee accept monep oꝛ other o⸗ 
ther thing fo: the hozſe, oꝛ robe, 
it is no perfozmmance of the con⸗ 
dition. The like Law is, if 
the Condition be to acknow-= 
ledge a Recognizance of twen⸗ 
tp pound, cc. if the Dbligee oz 

coffee accept twentp pounds 
in ſat is kad ion of the Conditi⸗ 


von, it is not ſufficient in Law, 
(D but notwithſtanding ſuch 
- acceptance , the condition is 


broken. And lo it is of all 
other collateral Conditions , 
though the Dbligee oꝛ Feoffee 
himſelf accept it. 


kee un chival, ou ha⸗ 
nap dargent, ou un 
annuel voz, ou auter 
tiel choſe en plein ſa⸗ 
tis faction del money, 
E lauter ceo receiuſt 
c eſt aſſets boñ c au xy 
fot ſicome il uſt re- 
ceive la ſumme del 
money, coment q le 
chival, ou laut᷑ choſe 
ne fuit de vintiſme 
part del value de ſum 
de le money, pur ceo 
que lauter avoit ceo 
accept en pleine ſa- 
tis faction. 


fee a Horſe, or a Cup 
of Silver, or a Ring of 
Gold, or any ſuch other 
thing in full ſatisfaction 
of the money, and the 
other receiveth it, this 
is good enough, and as 
ſtrong as if he had re- 
ceived the ſum of mo- 
ney, though the Horſe 
or the other thing 
were not of the twen- 
tieth part of the value 
of the ſum of money, 
becauſe that the other 
hath accepted it in full 
ſatisfaction. 


Secondly, In caſe when the condition is foꝛ papment of moneyp.there is a diverſity when 


the money is to be paid to the part p, and when to an eſtranger: F 


o2 When it is to be paid to 


an eſtrange r, there if the ſtranger accept a Hozſe oꝛ any collateral thing in ſatisfanton of the 
moneyp, it is no perfozmance of the Condition, becauſe the Condition in that caſe is ſtrictly 
to be perfozmed. But if the Condition be, that a ftranger ſhall pap to the Obligee oꝛ Feoffee 
a ſum of money, there the Obligee oz Feoffee may receive a Yozle, &c. in ſatisfaction. 
Thirdly, Where the Condition is foꝛ payment of twenty pounds, the Obligoz oz Feoffoz 
cannot at the time inted pap a leſſer ſum in ſatisfaction of the whole, becauſe it is ap⸗ 
parent that a leſſer [ſum of monep cannot be ſatisfaction of a greater. But if the Obligee 02 
Feoffee do at the day receive part, and thereof make an acquittance under his Seal in fuil 
ſatisfaction of the whole, it is ſufficient, bp reaſon the Deed amounteth to an acquittance of 
the whole. It the Obligoz oz Leſſoz pay a leſſer ſum either befoze the dap, oz at another 
— = limited by the Conditlon, and the Obligee oz Feoffee receiveth it; this is a good 
Fourthly, Not only things in poſſeſſion map be given in ſatisfaction, (whereof Littleron 


putteth his caſe) but alſo if the Obligee oꝛ Feoffee ac | | 
of the money, ＋ e cept a Dtatute oz a Bond in ſatistam ion 


1 R. a. dt. barre 343 · ¶ It the Dbligoz or Feoffoz be bound by Condition to pay an hundꝛed Marks at a certain 
, dap 


UM! 


UMI 


Lib. 3. 


upon Condition. 


Sect: 345. 


dap and at the dap the parties do account together; and fo2 that the Feoffee oꝛ Obligee did 
owe 20 pound to the Obligoz v2 Feoffoz, that ſum is allowed, and the reſidue of the hundzed 
Marks patd. This is a good ſatisfaction, and pet the 20 pound was a Chole in action, and 
no papment was made thereof, but by way of retainer 02 diſcharge 


 C Er pleine ſatisfaGior. Nota, In ſatisfaction, and in full ſatisfaition, is all one. 


C T Tem ũ home enke⸗ 

offa un auter. ſur 
condition, que il & ſes 
heires rendꝛont a un 
eſtrange home c a ſes 
heires un annual Rent 
de 20 8. cc. & ſi il ou 
ſes heirs failont de 
payment de ceo que a⸗ 
Donques bien lirroit al 
feoffo2 4 a ſes heires de 
entrer, ceo eſt bon con- 
dition, æ uncoꝛe en ceſt 
cas coment que tiel an⸗ 
nual payment eff ap- 
pelle en lendenture un 
annual Rent, ceo neſt 
pas pꝛoperment Rent. 
Car ſil ſerroit Rent, il 
covient eſtre Rent ſer- 
vice, ou Rent charge, ou 
Rent leck, & il neſt al⸗ 
cun de eur. Car ſi le⸗ 
ſtrange fuit ſeiſie de ceo, 
& puis il fuit a luy de- 
nie, fl navera unque al⸗ 
file de ceo, pur ceo que 
il neſt pas iſſuant hots 
daſcun Tenements & 
iſſint le ſtrange nad al⸗ 
cun remedie ſi tiel an⸗ 
nual Rent ſoit aderere 
en ceſt cas, mes que le 
Feoffo2 ou ſes heires 
potent entrer, cc. un⸗ 
coze ſi le Feoffoz ou ſes 


Sed. 345. 


Lſo if a man infeoff 
another upon Con- 
dition, that he and 

his heirs ſhall render to a 

ſtranger and to his heirs 

a yearly rent of 20 ſhil- 

lings, &c. and if he or 

his heirs fail of payment 
thereof, that then it ſhall 


be lawful to the Feoffor 


and his heirs to enter , 
this is a good Condition; 
and yet in this caſe, al- 
beit ſuch annual payment 
be called in the Indenture 
a yearly Rent, this is not 
properly a Rent. For 
if it ſhould be a Rent, it 
muſt be Rent Service, 
Rent Charge, or a Rent 
Seck; and it is not any 
of theſe : For if the ſtran- 
ger were ſeiſed of this, 
and after it were denied 
him, he ſhall never have 
an Aſſiſe of this, becauſe 
that it is not iſſuing out 
of any Tenements, and 
ſo the ſtranger hath not 
any remedy if ſuch year- 


ly Rent be behind in 


this caſe, but that the 
Feoffor or his heirs may 
enter, &. And yet if 
the Feoffor or his heirs 
enter for default of pay- 


C D Evrdrozt 4 

un eſtrange 
home un annual 
rent, &c. 


This reler vation 
is meerlp void (a) foz 
the reaſons hereafter 
in this Section al⸗ 
ledged by Littleton, 
and alſo fo: that no 
eſtate moveth from 
the ſtranger, and that 
he is not party to the 
Deed, | 

Ind albeit it be a 
void reler vation, and 
tan be no rent, and the 
woꝛds of the Condi⸗ 
tion be, that if the fe= 
offee oz his heirs fail 
of papment of it, 
(that is, of the annual 
rent; that then,&c pet 
it appeareth that the 
condition is good, and 
annual Bent ſhall be 
taken foz an annual 
ſum of mony in grols, 
and not in the pꝛoper 
lignification thereof, 
viz. to be a Rent iſ⸗ 
ſuing out of Land; 
which is to be obſer⸗ 
bed, that 02d» in a 
Condition ſhall be ta⸗ 
ken out of their pzoper 

„Ut res magls va- 
leat quam pereat,and ſo 
in like cales it is hot= 
den (b) in our Books. 

But if A. be ſeiſed 
ol certain Lands, and 
A. and B. jopn in a 
Feoffment in fee re⸗ 
ſerving a rent to them 
both and thetr heirs, 
and the Feoffec grant 
that it ſhall be lato⸗ 
ful foz them and their 
heirs to diſtrein > 

e 
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37 H 6.28. 48 E. 3. 33. 
34 H.G6.17, 12 Hl.. oh, 


(4) Lib, S. fol. 705 7i. 


(b)6 E.2.entr.cong.y$t 
recipere. 
$ Al. 34. revertera: 


Lib. 3. 


(c) 18 E. 2. Aſſ. 381. 
26 H. 8. 2. 13 E. 2. feoff- 
ments & faits 108. 

gi Aſſ. p. 31. 


(d) vide Sed. 381. 


ce) E. 3. 273 27. 


Cap. 5. 


the rent, this is a good 
grant of a rent to them 
both, becauſe he is par⸗ 
ty to the Deed, and the 
clauſe of diſtreſs 1s a 
grant of the rent to A. 
and B. as it appeareth 
be foze in the Chapter 
of rents. But if B. 
had been a ſtranger to 
the Deed, then B. had 
taken nothing. And up= 
on this diverſity are 
all the Books (c) which 
prima facie ſeem to vary, 
reconciled. 


¶ Car ſil ſerra 


rent, il covient e- 
ſtre rent ſervice , 
rent charge, ou rent 


ſeck, & il neſt nul 


de eux. This is a 
good Logical argument 
diviſione, & argument um 
à diviſione eſt fortiſſi- 
mum in lege. (d) Lit- 
tleton uſeth this argu⸗ 
ment elſewhere, where 
ſee moze of this mat⸗ 
ter. 


Of Eſtates 


heires entront pur de- 
fault d payment, adon⸗ 
que tiel rent eſt ale a 
touts jours. Et iſſint 
tiel rent neſt foꝛſq; un 
peine aſſeſſe a le tenãt 
t ſes heirs, que ſils ne 
voilent paper C ſelon- 
que la fon del Inden⸗ 
ture, ils perdꝛont lout 
terre per lentry del 
Feoffo2 ou les heires þ 
default de paymẽt. Et 
en ceſt cas il ſemł q 
le Feoffte & ſes heires 
doient qrer le eſtrang 
t ſes heites ſils ſont 
deins Engleterre, pur 
ceo que nul lieu eſt li⸗ 
mit lou le payment 
ſerra fait, æ pur ceo i 
tiel rent neſt pas iſſuãt 
hozs dalcun tre, cc. 


Sed. 346. 


ment; then ſuch rent is 
taken away for ever. And 
ſo ſuch a rent is but as a 
pain ſet upon the Tenant 
and his Heirs, that if 
they will not pay this ac- 
cording to the form of the 
Indenture, they ſhall loſe 
their land by the entry 
of the Feoffor or his heirs 
for default of payment. 
And in this caſe it feem- 
eth that the Feoffee and 
his heirs ought to ſeek 
the ſtranger and his heirs 
if they be within England, 
becauſe there is no place 
limited where the pays 
ment ſhall be made, and 


for that ſuch rent is not 


iſſuing out of any land, 
mn . 


¶ Pur default de payment. Note here, ſeeing it is but a ſumme in groſs, there 


needs no demand of rent, foz Littleton here ſaith, that the Feoffee o 
of the ſtranger to pap him the ſum of monep, becauſe it is a ſum in 


of the Land, 


Sect. 346. 


t to ſeck the perſon 
8, and not iſfuing out 


Fa 
Com 


* 
* Ay 


C Le feoffer, do- 


nor, &c. ou 4a 


lour . herres. Hereby it map 
ſeem that if a man make a 
Feoffment, Gift, oz Leaſe, 
that (omitting himſelf) he map 
reſerve a Rent to his heirs : 
But Littleton is not ſo to be 
underſtood , his. meaning, is, 
that either the Feoffoz,&c.map 
reſerve the Kent to himſelf on⸗ 
Ip,.oʒ to himſelf and his hetrs : 


And pet it is holden (e) in our 


books; that a man map make 
a. fcoffment iu fee, reſerving a 
Bent of fo:ty ſhillings to the 
feoffoz foz term of his lite, and 


T hic nota deux 

choſes , Un eff, 
que nul rent (quep20- 
perment eſt dit rent) 
poit eſtre reſerve ſur 
aſcun feoffment, do⸗ 
ne, ou leas , foꝛſque 
tantſolement al feof- 
fo2 , ou al donoꝛ, ou 
al lefſo2, ou a lour 
heires, c en nul ma- 
ner il poit eſtre re⸗ 
ſerve al aſcun eſtrãge 


Nd herenote'tws 
things, one is: 
That no rent (which a8 
properly ſaid a Rent) 
may e reſerved upon 
any froffment, gift, or 


leaſe, but only to this 


Feoffor; or to the Do- 
nor, or to the Leſſo, 
or to their heirs 3 ad 


in no manner it way 


be reſerved to amy 
ſtrange perſon. But iſ 
perſon. 


UM 


Sed. 347. 214 


after his deceale a pound of 
Cumine to His heirs , that 
this ts good. 
It a man make a Feoff= 
ene in — 9 a Bent 
to him oz Hts heirs, it is good 1 
(f) to him foz term of his (f) Lib. 2 
life, and void to his heir. * 


Lib. 3. 

perſon, Mes fi deux 
joyntenants kont un 
leas per fait endent, 
reſervant a un de eur 
un -certaine annual 
rent, ceo eſt aſſets bon 
a lup a que le rent 
eſt reſerve, pur ceo q 
H eft pꝛivy a le leaſe 
e nemy eſtrange a le 
leas, æc. 


upon Condition. 
two Joyntenants make 
a Leaſe by Deed in- 
dented, reſerving to 
one of them a certain 
yearly Rent, this 1s 
good enough to him to C Mes f deux] 

| . = 2 Ju- 
whom the rent is reſer- „, ts font un leaſe per 


ved,for that he in frir! r eb 


to the Leaſe, and not This caſe being by Deed 5 E. 4. 4. 2-27 H. 8. 16. 
a ſtranger to the Leaſe, intented, is evident, and it vide Sed. 52. 


&c hath been touched befoze ; but 
if that two Jopntcnants 


UMI 


without a Deed indented make a Leaſe foz life, reſerving a Rent to one of them, it ſhall 
enure to them both in reſpect of the jopnt reverſion. And lo tt is of a ſurrender to one of 


them, it. ſhall enure to them both, 


It two Jopntenants, the one foz life, and the other in fee, jopn in a Leaſe foz life, oz a 
gift in tail reſerving Rent, the Rent ſhall enure to them both; foz if the particular eſtate 


determine, they ſhall be jopntenants again in poſſeſſion. But if Tenant fox lite, and he in 


the re verſlon jopn in a leaſe foꝛ life, oꝛ a gift in tail by Deed reſerving a Rent, this ſhall enure 
to the Tenant fo2 lie only, during his lite, and after to him in the reverſion, foꝛ every one 
grants that which he may lawfully grant; and if at the common law they had made a feoff= 
ment in fee generallp, the feoffee ſhould have holden of the Tenant foz like during his life, 
and after of him in reverſion, and ſo it was holden (g) in the Kings Bench. 


C E ſecond choſe eit, 

que nul entry, ou 
re-entry (que eſt tout un) 
poit effre reſerve, ne do⸗ 
ne a aſcun perſon foxſque 
tantſolement al feoftoz , 
ou al dono!, ou al lefſoz, 
ou a lour Heires t & tiel 
te-entrie ne -pott eſtre 
grant, a un auter-perſon. 
Car ſi home leſſa terre a 
un auter pur terme de 
vie per Indenture-, ren⸗ 
dant al Leſſoz, & a ſes 
heires certain rent, & 
pur default de payment 
un re⸗entry, cc. ſi apzes 
le leſſoꝛ per un fait gran⸗ 
ta le reverſion de la terre 


a un auter en fe, & le land to another in fee, and in poſſeſſion, | 
Tenant a terme de vie the tenant for term of life 1 ; 
atturna, 4c. ũ le rent a attorne, &c. if the rent be C7 | 


Se. 347. 


T HE ſecond thing is, 
that no entry nor re- 
entry (which is all one) 
may be reſerved or given 
to any perſon, but only to 
the Feoffor, or to the Do- 
nor, or to the Leſſor, or 
to their heirs. And ſuch 
re-entry cannot be given 
to any other perſon. For 
if a man letteth land to a- 
nother for term of life by 
indenture, rendring to the 
Leſſor and to his heirs a 


certain rent, and for de- 


fault of payment, a re- en- 
try, &c. If afterward the 
Leſſor by a Deed grant- 


eth the reverſion of the 


4 De nul 

Entry, 
&c. Mere Littleton 
reciteth one of the 
Maximes of the 
Common Law, and 
the reaſon hereot 
is, foz avoiding of 
maintenance, lup⸗ 
pꝛeſſing of right , 
and ſtirring up of 
ſuits ;: and there= 
foze nothing in au i⸗ 
on 9 entrp 5 02 re= 
entry, can be grant= 
ed ober; foz fo 
under colour there= 
of, pretended titles 
might be granted 
to great men, where= 
by right might be 
troden down , and 
the weak oppreſſed, 
which the Com= 
mon Law fozbid= 
deth, as men to 
grant befo:e they be 


fault 


Vide Sect. 58. 


(8) Mich. 36. & 37. Eb 
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Lib. 3. Cap. 5: 


Regiſt.246. Pl Com. 27. 
> E. 2. Formedon 68. 

F. N. B 201. Li. 10. f. 36. 
Mary Portingtons caſc. 


Brooke t t. Condition in 
Abb. 11 H. 7. Lopinion 
de Browl:y 10 Aill, Pl. 
24. Pl. com. 136. 11 H- 
7.17.19 R. 2. Done 10 


Pl com. 313, 314. in 
Scolaſticaes cale. 


11 E. 4. 14 4 


21 H. 7. 18. 2. 


fault de payment un re- 


entry, Cc. Hereupon is 
to be collected divers diver⸗ 
ſit ies, firſt, between a con⸗ 
dition that requireth a re⸗ 
ent rx, and a limitation that 
Ipſo facto determineth the 
eſtate without any entry · 
Ok this firft ſoꝛt no ſtran⸗ 
ger, as Littleton ſaith, ſhall 
take anp advantage, as hath 
been laid. But of limita⸗ 
tions it is otherwiſe. As it 
a man make a Leaſe Quo- 
uſque that is, until 1. S. come 
from Rome, the Leſfoz 
grant the reverfion over to 
a ſtranger. I. S. comes from 
Rome, the G:antce {hail 
take advantage of it, and 
enter, becauſe the eſtate by 
the exp:eſs limitation was 
So it is if a man make 
a Leaſe to a woman Quam- 
diu caſta vixerit, o if a man 
make a Leaſe fo life to a 
widow, Si ram diu in pura 
viduitate viveret. Oo it is 
if a man make a Leaſe foz 
a 1co pears, if the Leſſee 
live ſo long, the Leſſo: 
grants ober the. reverſion, 
the Leſſee dies, the Gꝛantee 
map enter, cauſa qua ſupra. 
2. Another diverſity ts 
between a eon dition annex= 
ed to a Freehokd,and a con. 
ditton annexed to a Leaſe 


Of Eſtates 


pꝛes ſoit aderere, le 
grante de le reberſiõ 
poit diſtreiner pur le 
Rent, pur ceo que le 
Rent eſt incident a le 
reverſion, mes il ne 
poit entrer en la tre, 
t ouſte le Tenant, ſi⸗ 
come le leſſoꝛpuiſſoit, 
ou ſes heirs, ſi le re- 
verſion uſt eſte con- 
tinue en eur, c. Ct 
en ceſt caſe lentry eſt 
tolle a touts temps, 
car le grantee de le 
reverſion ne pott en⸗ 


trer, cauſa qua ſupra. ' 


Et le Leſſoꝛ, ne fes 
heires ne poyent en- 
trer; car ſi le Leſſoꝛ 
puiſſoit ent᷑, donques 
il covbtent que il ſer- 
roit en ſon pʒimer e- 
ſtate, æc.æ ceo ne poit 
eſtre, pur ceo que il 
ad atten de luy le re- 
verſion. 


Seck. 347. 


after behind, the Gran- 
tee of a reverſion may 
diſtrain for the Rent, 
becauſe that the Rent 
is incident to the re- 
verſion 3 but he may 
not enter into the land, 
and ouſte the Tenant, 
as the Leſſor might 
have done, or his heirs, 
if the Reverſion had 
been continued in them, 
&c. And in this cafe 
the entry is taken away 
for ever, for the Gran- 
tee of the Reverſion 
cannot enter, Cauſa qua 
ſupra. And the Leſſor 
nor his heirs cannot en- 
ter; for if the Leſſor 
might enter, then he 
ought to be in his for- 
mer eſtate, &c. And 
this may not be, þe- 
cauſe he hath aliened 
from him the Rever- 
ſion, 


Koꝛ ik a man make a gift in tail oz a Leaſe foz life, upon condition, that ik the Donee or 


Lelfee goeth not to Rome befoze ſuch a dap, 
tee of the revetſion {hall ne ver take advantage of this 
ceaſe befoze an entry; but if the leaſe 
taken advantage of the like condit 
of rhe condition without any entry, was void; fo: a Leaſe fo: 
cetemony,and fo may end without ceremony: but an eſtate of Fre 
without ceremony, And of a void thing an eſtrauger may take benefit, but not 


ate by entrp. 


C 4 feoffor, ou al donor, G c. on a lour beires, thc. 


the gift oz leaſe ſhail ceaſe 02 be void, the Gꝛan⸗ 

condition, becauſe the eſtate cannot 
had been but foz pears, there the Gzantee ſhould have 
ton, becauſe the teaſe foz pears, Ipſo facto, hy the bacach 


x | 
d canoe begin — 
a boidable 


Here is to be oblerhed. 


a diverſity bet ween a reſervation of a Rent and a re-entry, fox (as hath been ſaid)a Bent 


cannot he reſerved tothe heir of the Feoffoz, 
tion which the Feoffo: could never do. s if 


but the heir map take adba 
if I tnfeoff anothe 


of a condi⸗ 


t of an acte 


| - ou | Mie d. upon 
condition that it mine heir pay to the Feoffee, &ec. 20 ſhillings, that he and hi « 
enter, this condition is good; and if after my deceaſe mp heir pap 4 — lle be alt 
re-enter, f02 he in pb in blood, andenjoys the land as heir to me. i 


eth 
oz a 


condition, his 


dt natural per 
anp other err baden or 


¶ Forſqus tant ſolement al Feoffor, Oc. on a lour heires. Our Autbos ſneak= 
foz an example, Foz if a Biſhop, Archdeacon, Parlon, Ptebend 
cozpozate, Eccleſiaſtical oꝛ 1Tempozal, make a leaſe, ' &c. upon 
may enter fo: the condition bꝛoken, 
Ind ſo if a man have a leaſe foz pears. 


and die, his exetutoꝛs 02 adminiſtratoꝛs Hal 


n, fo: they ate ꝑibꝝ in right. 
and demiſe oꝛ grant the ſame upon condition, &c- 


privy in right, and repeelent the perſon of hall enter" 602 the condixian debe, fo they art 


(3) If 


UM 


UMI 


Lib. 3. upon Condition. Sekt. 347. 


(y) It Ceſtuy que uſe had made a leaſe foꝛ pears, & c. upon condition, the Feoffees ſhould 
got enter foꝛ the condition bzoken, foz they are pꝛiby in eſtate, but not pꝛivp in bloud. 

Another diverſity is in cale of a leaſe foꝛ pears, where the condition is that the leaſe ſhall 
ceaſe 02 be void, as is afozeſatd, and where the condition is, that the Leſſoz ſhall re-enter, foz 
there the G:antee as Littleton ſaith, ſhall never take benefit of the condition. 

And it is to be obſerved, that where the eſtate oz leaſe is Ipſo facto void by the condition 
02 limitation, no acceptance of the rent after can make it to have a continuance : Other wiſe it 
ts of an eſtate oꝛ leaſe voidable by eutrp. : 

Another diverſity is between conditions in Deed, whereof ſufficient hath been ſaid befoze, 
and conditions in Law. As if a man make a leaſe fo: life, there is a condition in Law an= 
nexed unto it ; That if the Leſſee doth make a greater eſtate, &c. that then the Leſſoz may 
enter. Of this and the like conditions in Law which do give an cntry to the Leſſo2, the 
Leſſo: himſelf and his heirs ſhall not only take benefit of it, but alſo his Aſſignee, and the 
Loꝛd by Elſcheat, every one foꝛ the condition in Law bzoken in their won time. Another di⸗ 
verſity there is between the judgment of the Common Law, whereof Littleton wꝛote and the 
Law at this day by fozce of the Statute (*) of 32 H. 8. cap. 34. (a) Foz by the Common 
Law no G:antce oz Iſſignce of the reverſion could (as hath been laid) take advantage of a 
re=cntrp by foꝛce of any Condition. Foz at the Common Law if a man had made a leaſe 
for life reſcrving a rent, 8c. and if the rent be behind a re-entry, and the Leſſoꝛ grant the re⸗ 
verſion over, the Gꝛantee ſhould take no benefit of the Condition foz the cauſe be foꝛe rehearſed. 
But now by the faid Statute of 32 H. 8. the Gꝛantee map take adbantage thereof, and upon 
demand of the rent, and not papment, he map re-enter. Bp which act it is pꝛovided, that 
as well everp perſon which ſhall Have any grant of the King of any reverſion, cc. of any 
lands, &c. Which pertained to Monaſlcries, & c. as alſo all other perſons being G2antees oz 
Iſſignees,&c. to oꝛ by any other perſon 02 peꝛſons, and their Heirs, Executozs, Ducceſſozs, and 
Iſlignees ſhall have like advantage againſt the Leſſees, &c. by entry foz non=payment of the 
rent, foz deing of Caſte oꝛ other foꝛfeiture, &c. as the ſaid Leſſoꝛs 02 Gꝛantoꝛs themſelves 
ought oꝛ might have had. Upon this act divers reſolutions and judgments have been given 
which are neccſſary to be known, 


1. That the Statute is general,viz. (b) that the Gzantec of the reverſion of every common 
perſon as well as of the King ſhall take advantage of Conditions. 

2. That the Statute doth extend to Gꝛants made by the Succeſſoꝛs of the King, albcit 
the King be only named in the act. 

3 where the Statute ſpeaketh of Leſſees, that the ſame doth not extend to gifts in 


Alt. 

4. That where the Dtatute ſpeaks of Gꝛantees and Aſſignees of the reverſion, (d) that 
an Aſſignee of part of the ſtate of the reverſion may take advantage of the Condition. As if 
Leſſee foz life be, &c. and the reverſion is granted foꝛ life, c. So if Leſſee foz years, &c. be, 
and the reverſion is granted foꝛ years, the Gꝛantee foz pears ſhall take benefit of the Condi= 
tion in reſpect of this woꝛd (Executors) in the att. 

3. That a Gꝛantee of part of the reverſion, ſhall not (e) take advantage of the Condition, 
as if the leaſe be of thꝛee acres reſerving a rent upon Condition, and the reverſion is granted 


of two acres, the rent ſhall te appoztioned by the act of the parties, but the Condition is de= <7 


ſtroped, fs: that it is entire and againſt common right. 
＋ in the Kings caſe the Condition in that caſe-is not deſtroped, but remains ſtill in 
t ng. i 5 
7. By att in Law a Condition map be appoztioned in the caſe of a common perſon, as if 


| a leaſe fox years be made of two acres, one of the nature of Burrough Engliſh, the other at 


the Common Law, and the Leſſoz having iſſue two ſons, dieth, each of them ſhall enter foz the 
Condition bzoken, and likewiſe a Condition ſhall be appoztioned bp the act and w20ng of the 
Teſſee, as hath been ſaid in the Chapter of Rents. 


8. Ik a leaſe for life be made,reſerving a rent upon condition, &c. the Leſſo: levies a fine 
of the reverſton, he is Gꝛantee oz Aſſignee of the reverſion, but without atturnment he ſhall 
not take advantage of the Condition, foꝛ the makers of the Statute intended to have all ne⸗ 
ceſſary incidents oblerved, otherwiſe it might be miſchievous to the Leſſee, 

9. There is a diverſit between a Condition that is compuiſozp, and a power of Revoca⸗ 
tion that is voluntary: foꝛ a man that hath power of revocation, may by his own act extin= 
guich his power of revocation in part, as by levying of a fine of part, and pet the power ſhall 
remain fo: the reſidue, becauſe it is in nature of a limitation and not of a condition; and ſo it 
was reſolved b) in the Earl of Shrewsburies Caſe, in the Court of. Watds, Paſch. 39 Eliz, 
Mich. 40 & 41 Eliz. 

10. It the Lefſoz bargain and ſell the Reverſion by Deed indented and enrolled, the Bar = 
yainee is not in the Per by the Bargainoz, and pet he is 8 within the a 
: - h 0 
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( 27 H. 8. Is 


PI. Com. Browning 
Caſe 136. 


(*) 32H, cap. 34. in 
le preamble. 
Ca) 26H.6. tit. enr. con. 


49. 


(b) PI. com. Hill. & 
Granges caſe. 175, 176. 
M. 10 & 11 Eliz. 180. 
_ ibid. 

14 Eliz. Dier 309, 
Winters caſe. i 

(d) Pl. com. Kidwel- 
lies caſe 6g. 

Vid. Dier Mich. 14 & 
I5 Eliz. 30g. 

vid. 7 E. 3. 54. Simile 
adjudged in Com. Ban- 
co in the Lord Diers 
time. P. 17 El. Mich. 
14 & 15 El. Dier 309. 
adjudged in Winters 


aſe. 
(e) Lib. 5. fo. 54. Knights 
caſe. 

Winters caſe ubĩ ſupra. 
Knights caſe ubi ſupra. 


Lib-4. fo. 120. Dumpert 
— a * 


Reſolved in Dukes caſe; 
Paſeh. 20 Eliz. in Com. 
Banco. 


Mallories caſe Iib. 7. 
I'T2, Ds 


(b) 14 Eliz. Dier 35. 


Lib. 3. 


Lib. $. fo. 113. Mallo- 
ries Caſe. 

Lib. 8. fol. 92. Frances 
Caſe. 


And ſo it was reſolved 
in Winters caſe. Mich. 
14&15El. in Com. 

Banco, and oftentimes 
ſince, Vide Dyer 309 


19 E. 3. Reſccit 14. 


(f) 21 H. 7. 18. 17 Af. 
20 9 E. 2. Gard. 113. 
114.18 Al. pl. 18. Lib. 7. 
fol. 7. the Earl of Będ- 
fords Caſe. 


Cap. 5. 


Of Eſtates 


Sed. 334. 


So if the Leſſo2 grant the reverſion in fee to the uſe of A. and his heirs, A. is a ſufficient 
Aſlignee within the Statute, becauſe he comes in by the act and limitation of the partp, 
albeit he is in the Poſt, and the wozds of the Statute be, To oz By, and they be Aſſignees to 
him, altheugh they be not by him: but ſuch as come in meerly by act in Law, as the Lozd 
of the Millain, the Lozd by Elcheat, the Loꝛd that entreth oz claimeth foꝛ Moꝛt main, oz the 
like, (hail not take benefit of this Statute. 3 

11. It the Leſſoꝛ in the caſe befoze bargain and ſell the reverſion by Deed indented and 
iurolled, oz if the Leſſoz make a feoffment in fee, and the Leſſce re-enter, the Gꝛantoz oz 
Feoffce ſhall not take any advantage of any Condition without making notice to the 


Leſſe 


e. 
12. Albcit the whole woꝛds of the Statute be, foz non⸗ papment of the rent, oꝛ foz 


of waſte, oz other foꝛfeiture, pet the Gꝛantees oꝛ Aſſignees ſhall not take benefit of every foz- 
fciture bp fo:ce of a d ondition, but only of ſuch conditions as either are incident to the re⸗ 
verſion, as Bent, oz foz the benefit of the ſtate, as foz not doing of waſte, foz keeping the 
houles in reparations, foz making of Fences, ſcouring cf Ditches, foz pzeſerving of 

oꝛ ſuch like, and not foz the payment of any ſum in grols, delivery of Cozn, Mood, oz the 
like, lo as other fozfeiture ſhall be taken foz other fozfcitures, like to thoſe examples which 


were there put, {videlicer} of 
benefit of the Reverſion. 


2 L Seignior per voy 
de eſcheat, & c. 


Note , here it appeareth, 
That the Lozd by Eſcheat 
ſhall diſtrein foꝛ the Rent, and 


pet the Rent was reſerved to 


the Leſſoz and his heirs, but 
both Aſſignees in Deed, and 
Aſſignees in Law (hail have 
the Rent, becauſe the Rent 
being relerved of inheritance 
to him and his heirs, is inct= 
dent to the reverſion, and go⸗ 
eth with the ſame, But it the 
Bent were reſerved to him 
and his Aſſigns, and the Leſſoz 
aſſigned over the reverſion, and 
dieth, the Aſſignee (hall not 
Have the Rent after his de⸗ 
ceaſe, becauſe the Rent deter⸗ 
mined by his death, fo2 that 
tt was not reſerved to him, his 
Heirs and Aſſigns. 

¶ ue il ne poit entrer 
en la terre per force del 
Condition, & c. 

Hereby it appeareth that at 
the Common La neither aſ⸗ 
ſigns in Deed, no: aſſigns in 
Law could have taken the be⸗ 
nefit of either entry oꝛ re en⸗ 
try bp fozce of a condition. 

Nur ceo que il neſt 
pas heire al Leſſor, & c. 
The Guardian in Chivalrp 


oz in Socage ſhall in the right of the heir take bene it of 
the Common Law; and fo it is here implied. 


Sect. 384. 


C [Tem ſoit 

Seignioz & te- 
nant, & le tenant 
fait un tie! leaſe pur 
terme de vie, rendant 
a Leſſo2 c a ſes heires 
tiel annuel rent, æ pur 
dekault de payment 
un re-entry, cc. ſi a- 
pꝛes le Leſſoꝛ moꝛuſt 
lans heire durant 
la vie le Tenant a 
terme de vie, per que 
le reverſion Devient 
al Seignio2 per voy 
deſcheat , & puts le 
rent de le Tenant a 
terme de vie ſoit ade⸗ 


rere, le Seignio? poit 


diſtreiner k Tenant 
pur le Rent arere: 
mes il ne poit entrer 
en la terre per foꝛce 
del condition, cc. pur 
ceo que il neſt pas 
heire al Leſſoz, æc. 


payment of Rent, and not doing of Maſte; which are foz the 


Lſo if Lord and 

Tenant be, and 
the Tenant make. a 
Leaſe for term of 
life, rendring to the 
Leſſor and his heirs 
ſuch an annual Rent, 
and for default of pay- 
ment, a re-entry, &c. 


if after the Leſſor 


dieth without heir du- 

ring the life of the Te- 
nant for life, whereby 

the Reverſion com- 

eth to the Lord by 
way of Eſcheat , and 

after the rent of the 

Tenant for life is be- 

hind, the Lord may di- 
ſtrein the Tenant for 

the rent behind, but he 
may not enter into the 

land by force of the 
condition, &c. becaufe 
that he is not heir to 
the Leſſor, &c. 


a Condition b entry 0z re⸗eutr bg 


Section. 


UMI 


Lib. 3. 


upon Condition. 


See. 349. 


Seck. 349. 


bd Tem ſi terre ſoft graunt a 
un home pur term de deur 


ſur titel condition, que 


11 1 al grantoꝛ deins les 
dits deur ans 40 Markes a⸗ 
donques il averoit la terre a luy 
E a ſes heires, ac. en ceſt caſe (i 


le Gzantix enter per foꝛce de le 


Otant ſans. aſcun livery de ſet- 


ſia fait a luy per le Gꝛantoz, 4 


puis il papa al H2antoz les 40 


MDarkes deins les Deur ans, 
uncoze il nad riens en la terre. 


foꝛſque pur terme des deux ans, 
pur ceo que 7 livery de Seilin 
a luy fuit fai 


Car ſi il averoit Frauktenement 


c fee en ceſt caſe, pur ceo que il 


ad perfozme le condition, don⸗ 
que il averoit Franktenement 


per foꝛce del pꝛimer graunt, lou 


nul livery de Seiſin de ceo fuit 


fait, que ſerroit inconvenient, 
ec. Mes fi le Gzantoꝛ uſt fait 
livery de Sctſin al Gꝛantc per 
foꝛce de la Sꝛant donq; averoit 
le Gant le Franktenement & 
le f& ſur meſme le condition. 


al commeicemet. 1 
| if he ſhould have a freehold and fee 


in this caſe, becauſe he hath per- 


the firſt Grant, 


Lſo if Land be granted to a 
man for terme of two years, 
upon ſuch condition, That if he 
ſhall. pay to the Grantor within the 
ſaid two years forty Marks, then 


he ſhall have the Land to him and 


to his heirs, &c. In this caſe if the 


Grantee enter by force of the 


Grant, without any livery of Seifin 
made unto him by the: Grantor , 
and after he payeth the Grantor 
the Forty Marks within the two 
years, yet he hath nothing in the 
Land but for terme of two years, 
becauſe no livery of Seifin Was 
made to him at the beginning s for 


formed the condition, then he 
ſhould have a freehold by force of 
where no live 
of Seiſin was made of this which 
would be inconvenient, &c. but if 


the Grantor had made Livery of 


Seiſin to the Grantee, by force of 
the grant, then ſhould the Grantee 
have the freehold and the Ke von 
the ſame condition. | 


Cc H Ere x things are to be obſerved 2 Firſt, Littleton bere- * an example ot 4 


condition pzecedent. 


Decondly, That tuch a Condition 


eroateb an eſtate 
may be made by Parol without Deed. Thirdly, That Livery ok Doin in this caſe muſt 


ve made befoze the Leſſee enter (as Lirtleton here ſaith at the beginni 
Liverp made to him that is in poſſeſſion is void, as hath been laid. 
Fee-\imple doth paſs, although 


Alverp of Seiſin be made, that no 


) .foz after his entrp 
the monep be paid. 


#ifbly, That it is inconvenient that the Fee-\imple ſhould paſs in way; > — liberx 
of Sein. DSixthly, That Argumentum ab inconvenienti, is fozteible in Law, as often hath 
dern — ſhall be obſerved, See moꝛe of this kind of Condition as the Settion next fol= 


'« Et a ſes heires, Gc. were (a.) implieth an eſtate in tal, 02 a Leaſe fo; life, 


Hhh a Sed. 


"'Þ 
21 


Seq, Se. be 


dhe That if no 


Lib. 3. 


31 E. 1. tit. Feoffments 
& Faits 119, 


Cap. 5. 


| TO*- il ad fee 


ſemple condi- 


tional, Gic. The like 
is ot an Eſtate in tail 
oz foz life. Many are of 
opinion againſt Little- 
ton in this cale;and their 
realon- is, becauſe the 
Fee⸗mple is to com⸗ 
mence upon a condition 
nece dent, and there= 

cannot paſs until 
the condition be perfo:= 
med : Ind that. here 
Litcleron of 'a Condi⸗ 
tion pzece dent doth 
( befoze the perfozm= 
ance thereok') matze 
it ſubſequent ; and foꝛ 
pꝛoot ot their opinion 
they avouch man 
ſucteſſions of - authozi= 
dies, that no Fec=-\lm= 
ple Gould! pals befoze 
the Condition perfoz= 
med. | 
offments & Falts 119. A. 
letteth a Manno to 


B. fox term of twenty 
pears, and the Deed. 
would, That after the 


term of 20 pears, that 
B. and his heirs ſhould 


hold the fativ Mannoz 


fo: ever by twelve 
pounds Kent , A. ta= 
keth a. wife and dieth 
befozz the terme be 


paſt, the Wife of A. de⸗ 
ad uncoꝛe titt per trois 


mands Dower, And 
there Wayland Chief 


Juſtice faith, That 


the tre and the frank⸗ 
t both 


in the perſon of the 
a N 
be pau, 


koꝛ be foꝛe that 
the Condition is not 
perfo:med : fo if t 
Leſſoꝛ Had aliened 


Land be foze the end ok 


the term, B. ſhoul d not 
recover by. a Writ 
of Aſſiſe, and by the 
death of the Leſſoz 
the chief Lozd ſhould 
have had the wardſhip 


31 E. 1. tit. Fe- 


Of Eſtates 
Sec. 350. 


C JT Tem ſi terre ſoit 


grant a un home 


pur terme de 5. ans 
lz condition, que il pay 


al Szantoz deins les 
deux primer ans, 40 
Maͤrkes, que adonque 
il averoit fee ou auter- 


ment foz(que pur term 


de les v. ans, & livery 
de Seiſin eſt fait a luy 
per fozce de le grant, 
Oe il ad fee ſimple 
conditional, cc. Et ſi en 
ceo caſe le Gzantee ne 
pata my al Gꝛantoꝛ les 
40 Haͤrkes deins les 
pzimers deux ans, don⸗ 
ques immediate ap2es 
melmes les deux ans 


paſles, le fie & le frank⸗ 


tenement eſt, & lerra 


udjudge en le Gꝛantoꝛ 


pur ceo que le Gꝛantoꝛ 
ne poet apꝛes les dits 
deux ans maintenant 
enter ſur le Gzaunte, 
pur ceo que le Gzauntee 


ans daver & occupier 


la terre ver koꝛce 6M? 
grant. Et iſſint pur ceo 


que le conditiõ del part 


le Szantee eſt enkreint, 
& le Szauntoz ne poet 


etrer, la Ley mittera ł 
fee & le franktenement 


en le Gꝛantoꝛ. Car ſi le 


Gꝛanta en ceſt caſe fait 
waſt, donques apzes le 
enkreinder de le condi⸗ 


then 
the ſaid two years paſt, 


Seck. 9 50. 


Lſo if Land be grant- 
| ed to a man for term 


of tive years, upon con- 


dition, that if he pay to 
the Grantor within the 
two firſt years Forty 
Marks, that then he ſhall 
have Fee, or otherwiſe 
but for term of the five 
years, and livery of Sei- 
ſin is made to him by 
force of the Grant , now 
he hath a Fee ſimple con- 
ditional , &c. And if in 
this caſe the Grantee 
do not pay the Gran- 


tor the Forty Markes 


within the firſt two years, 
immediately after 


the fee and the freehold 
is and ſhall be adjudged 
in the Grantor, becauſe 
that the Grantor cannot 
after the ſaid two years 
preſently enter upon the 
Grantee, for that the 
Grantee hath yet title 
by three years to' have 
and occupy the land by 
force of the ſame Grant. 
And ſo becauſe that the 
condition of the part of 
the Grantee is broken, 
and the Grantor cannot 
enter, the Law will put 
the Fee and the Freehold 
in the Grantor: for if 
the Grantee in this caſe 
makes Waſte, then after 
the breach of the conditi- 

tion. 
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tion, cc. & apes les on, &c. and after the two of the hetr of the Leſſo:, 
deur ans, le Gzantoz years, the Grantor ſhall rercheeb Bower. dor the 


avera ſon bzjefe de have his Writ of Waſte. termey could noe have ke, 
walk. Et ceo eſt bone And this is a good proof te ook; 12 F. rr 
p2oof adonque que le then, that the reverſion is voucher 8 26s. 5 letteth 

5 N p ands to B. to eight pears, 
reverſion eſt ẽ lup ec. in him, &c. - and if the Leſſoꝛ pay not 
a hundzed Marks to the Leſſee at the end of the term, that then he ſhall have fee: by the 
non⸗ payment of the money, the fee and franktenement accrueth to him, and befoze the Leſſee 
cannot be impleaded in a Przcipe, neither ſhall he vouch. 

(x) 7 E. 3. 10. I. letteth certain lands to N. fe the term of ten pears, rendzing a hundꝛed 
ſhillings by the pear to him and his heirs, and granted by deed, that if he held the lands 
ober to him and his heirs, that he ſhould render bp the pear twenty pounds; the Leſſoꝛ during 
the term bꝛought an Anton of debt fox the rent. And there Herle Chief Juſtice of the Com= 
mon Pleas giveth the rule, that during the term the Leſſee had but foz pears, and therefoze 
the Action of debt maintainable, 0 : 

() 44 E-3-tit. Attaint 22, and 43 Aſſ. p. 41.D. and A. infeoff the two Plaintiffs in the Aſſiſe, 
they let thoſe lands to S. foz term of nine pears, upon Condition, that if the Plaintiff in the 
Alliſe pap a hundꝛed ſhillings to S. during the term, that S ſhall have it but foz nine pears; 
and if they pay it not, that S. ſhall habe fee. S. continueth- his eſtatc by one pcar, and after 
granteth his eſtate to one H. which H. continueth his eſtate by two pears, and granted the 
reſidue of the term to R. and within the term of nine pears the Plaintiffs in the Aſſile pap 
the hundzed ſhillings to S. R. continueth his poſſeſſion after the term, and infeoffeth D. which 
infeoffeth the Lozd Furnival, againſt whom and others without any claim oz entry made 
by the Plaintiffs, after the nine pears ended, he bzought his Aſliſe, and after adjournment 
recovered. | 

(2) 10 E. 3.39. & 40. R. doth doth let certain lands to I. foꝛ term of twelve pears,and in ſuretp 
of his term he maketh a Charter of the fee upon condition, that if he be diſturbed within the 
term, that he cannot hold the lands until the end of the term, that then he ſhall hold the 
lands to him and his heirs foz eber, and ſeiſin was delivered upon the one Charter and the 
other. R. within the term plowed and ſowed the land, and took the pꝛoſits againſt the will 
of I. and I. upon this diſturbance had fee, and recovered in Aſſiſe. 
6 R. 2. tit. Quid Juris clamat 20. If a Leaſe be made foz a term, upon condition if the Leſſee 
pap a certain ſum within the term, that then he ſhall have fee, if he pap the monep he ſhall 
have the fee; but ik befoze the day of payment the Leſſoꝛ lebieth a fine to another, the Leſſee 
ought to attoꝛn by pꝛoteſtation, and it he pay the monep, the Conulee ſhall have it, and the 
Conuſee ſhall have the rent reſerved until the dap of payment: and if land be letten fo2 
term of pears, upon condition, that tf the Leſſee be ouſted within the term by the Leſſoz,that 
He ſhall have fee, if he be ouſted, he ſhall habe fee by the Condition; and notwithſtanding he 
_ 2 anp Aſliſe, but he muſt have poſſeſſion after the ouſter; and of thts he ſhall 

an dle. 0 

And generally the Books (*) are cited that make a diverſity bet ween a Condition pꝛece⸗ 
dent, and a Condition ſubſequent. | 
And laſtlp,. they cite Dyer (a) 10 Eliz. 281, and in Say and Fullers Caſe, Pl. Com. 272. the 
opinions of Dyer and Brown, 

Notwithſtanding all this, there are thoſe that defend the opinions of Littleton, both by 
reaſon and authozity. By realon, fox that by the rule of Law a liverp of ſeiſin muſt paſs 
a nt Freehold to ſome perſon, and cannot give a freehold in futuro, as it muſt do tn this 
caſe if after livery of ſeiſin made, the Freehold and Inheritance chould not paſsxp:eſently, 
but expect until the condition be pertezmed; and therefoze ik a leaſe foz pears be made to begin 
at Michaelmas, the remainder aber to another in fee, if the Leſſoz make livery of ſeiſin be ioꝛe 
Michaelmas, the livery is void, becauſe if it ſhould wozk at all, it muſt take effect pꝛeſentip, 
and cannot expect. | 

Secondly, They lay that when the Leſſoz makes livery to the Leſſee, it cannot ſtand with 

anp reaſon that againſt his own 1ivery of ſeiſin a Freehold ſhould remain in the Leſſoz, 
ſeeing there is a perſon able to take it, But if a man by Deedmake a leaſe foꝛ pears; the re= 
mainder to the right heirs of I. S. and the Leſſoz make liberꝝ to the Leſſee ſecundum formam 
chartæ, this livery. is void, becauſe during the life of I. S. his right heir cannot take ( foz 
nemo eſt hzres viventis) and in that caſe the Freehold ſhall not remain in the Leſſoz, and 
expect the death of J. S. during the term; fo2 albeit I. S. die during the term, pet the re⸗ 
mainder is void, becauſe a liverp of ſeiſin cannot expect, 
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12 E. 2. tit. Voucher 
265. 


(x) 7E. z. Io. Pl. Com, 
Sayes Caſe, 272. 


0 44 E. 3. tit. attaint. 
22. 23 Al. p. 41. 


(2) 10 E. 3. 39, 40. 
10 Aſſ. 15. tit. Aſſ. 161. 
Pl. Co. Brownings caſe, 


135. 


6 R. 2. tit. Quid juris 
clamat 20. 


(*) 15 H. 7. 1 4. 
14 H. 8.18.20. 3 H. 6. 6. 


(a Dyer 10 Eliz. 281. 
Pl. Com. 272. 


Vide Lit. in the Chap+ 
ter of Tenants for 
years, 
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Lib. 3. 


(by Hili & Granges, 
Pl. Com. 171. 


(e) 10 E. 3. Seignior 
Staffords caſe, lib. 8. fol: 
74. Pl. Com. Nichols 
caſe, 487. 


Seignior Staftords caſe, 
ubi ſupra. 


PI. com. iu Nichols 
Caſe, 487. 


(4) 10 E. 3. 54+ 


(e) 32 E. 3. tit. garr. 30. 


increaſing of the ſtate; and in that caſe, {without queſtion, the fee imple paſſeth not be koze 
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And they lap farther, that ſeeing all the Books afozeſaid pzobe that ſuch a condition iis 
good, and that the 11very made to the Leſſee is effectual,by conſequence the Freehold-and; Age 
heritance mult paſs pzeſently oz not at ali. CN | ONES 

And tt is not rare, ſap thep, in our Books, that woꝛds ſhall be tranſpoſed and marſhalled 
fo as the feoffment oꝛ grant map take effect. (b) As if a man in the month of Febrnaty 
make a leaſe foz pears reſer bing a pearly rent payable at the Feaſt of St. Michael the Arch⸗ 
angel, and Innunciation of our Lady, during the term; the Law (in this caſe of referva- 
tion) hail make tranſpoſition of the Feaſts, viz. at the Feaſts vt the Annunciation, anbot 
St. Michael the Irchangel, that the rent map be paid pcarly during the term, And lo it 
is (c) in caſe of a grant of an Innutty. And farther they take a diverfitp in this ale de⸗ 
tween a Leaſe. fo life, and a Leaſe fo: pears : Foz in this caſe cf a Leaſe fcz life with Torh 
a conditicn to have fee, thep agree that the fee ſimplic paſſeth not befoze the perfozmance 
the condition, foz that the i1vety map pꝛelently woꝛk upon the freechotd : but otherwiſe it 
is in the caſe of a Leaſe foz pears. Allo they take a diverſity between Inheritances that 
lie in grant, and Inheritances that lie in tiverp : Foz thep agree that if a man grant an 
Advowoſon foz years, upon condition that it the Gꝛantee pay twenty ſhillings, c. within 
the term, that then he ſhall have fee, the Gꝛantee ſhall not Have fee until the condition be 
perfo2med, Et fic de ſimilibus. But otherwile it is where livery of ſeiſin is requiſtte; and 
there foze i the King make ſuch a Leaie fez pears, upon ſuch a condition, the fee ũmpie ſhall 
not paſs pꝛeſenti p, becauſe in that caſe no liver is made. e 

They aiſo make ſeveral anlwers to the Authezities befoze cited: Foz as to the caſe in 
31 E. 1. they ſay that eit her the caſe is miſrepozted, oꝛ elſe the Law ts againſt the judg⸗ 
ment. Foꝛ the Cale is but this, that a man make a leaſe of a Mannoꝛ to B. foz 20 pears. and 
after the 20 pears B. ſhall hold the Mannoz to him and his heirs by 12 pound rent, and (as it 
muſt be intended) maketh liver p of ſeiftn, in this caſe it is clear (ſay they) thet B. hath a 
fee imple Maintenant; fo there is no condition pꝛecedent in the caſe. 

As foꝛ the caſe in 12 E. 2. the cate (as it is put in the Book) is that John de Mart made 
a Charter to John de Burford of Fee ſimple, and the ſame day it was covenanted between 
them that John de Burford ſhoutd hold the ſame tenements foꝛ eight pears, and if he did not 
pay a hund:zed Marks at the end of the term, that the land ſhall remain to John de Burford 
bis heirs : In which caſe, ſay they, there ts direct repugnancy 3 foꝛ firſt the Charter of the 
fee ſimple was ablotute, and after the ſame dap it was cobenanted bet ween them, &c. this 
covenant being made after the Chatter, could neither alter the abſolute Charter, noz upon a 
Condition pꝛecedent give him a Fee ſimple that had a Fee ſimple befoze. 

To ali the other Books, vr. 7 E. 3. 10 E. 3. Af. 43. & 6 R. 2. thep ſap that being rightlp 
underſtood, the are good Law, foz in ſome of thole Books, as namely in 10 E. 3. Aff. c- 
it appeareth that there was a. Charter made in ſurety of the term, which ſay they, muſk 
be intended thus, viz. A man maketh a Leaſe foz pears, the Leſſee enters, and the Lefſoz 
makes a Charter tothe Leſſee, and thereby doth grant unto him, that ik he pay to the Lefſox 
a — Marks during the term, that then he ſhall have and hold the Lands to him aud 


In this cale, there need no liverp of ſeiſin, but doth enure as an extraozdinary grant bp 


the condition per koꝛmed. i | 
And therekoꝛe Littleton warilpy putteth his caſe of an eftate made all at one time by one 
convepance, and a livery made thereupon, TY 
Foz Littleton himlelf in the Section befoze ſaith, That in that caſe, without a 1iverp no= 
thing paſſeth ot the Freehold and Jnheritance. ; | | | 
And this auvetſity (lay ther) 10 proved by Books, and thereupoy they cite (d) 10 E. 3. 
45. in a Urit of Dotwer, the tenant vouched a warranty, the vouchee as to part pleaded, 
that the husband was never fetſed of any eſtate whereof the might be endowed, as to the re⸗ ; 
ſidue the Tenant pleaded that he leſſed to the husband in gage, upon Condition that if the 
Leſſoꝛ paid ten Marks at a certain dap, that he ſhould re-enter, and if he failed of pay= 
ment, that the Land ſhould remain to the husband and his heirs, which muſt be intended 
to be done by one intire ac, and pleaded that he paid the monep at the dap, which is allowed 
to be a good plea; Ergo, the Fee-ſlmple paſſed by the Livery , otherwiſe the plea had 
amounted that the husband was never leiſed, c. And, lay thep, it cannot be intended, that 
the — 2 — 4 — ens ( and - another opinion in Michael- 
mas Term in the lame pear ;- and therefo:e (t d) their ſeveral opinions are in reſp 
of the ſaid dive rſity of the cafes, - - - 2 ho ) b og elpect 


(e) 32 E. 3. tir. gar. 30. A tenant by courteſie made « Leaſe oz pears, and in ſurety of the 
term, &c. made a Charter in Fee⸗ſimple, and made liverp accozding to the Charter, (note a 
ſpecial mention made of Livery in this caſe) and iſſue being taken in an Iſſiſc 9 the 

enant 
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tenant by the courteſie demiſed in kee upon the ſpecial matter found, it was adjudged that a 
fee ſimple paſſed, and that the heir might enter foꝛ a fozfeiture, which lay they, in caſe of Li⸗ 
very is an expꝛels judgment in point agreeing with the opinion of Littleton. 

f) 43 E. 3. 35. in an Adion of waſt againſt one in Lands which he held for term of years, 
Belknap pleaded thus fo the Defendant, That the Defendant was ſeiſed in fee and infeoffed 
the Plaintiff, cc. and after the Plaintiff demiſed the Land back again to the Defendant fox 
pears upon condition, that if the Defendant paid certain money, &c. that then the Defendant 
might retain the Land to him and to his heirs, and if not, the Plaintiff might enter, Kc. 


and pleaded that the term cndured, and that the day of payment was not come, and demand⸗ 


cd judgment, if the Plaintiff map maintain an Action of Taft, inaſmuch as the Defendant 
had now a fee ſimple, and ſhewed fozth the Jndenture of Leaie with the condition (Which 
agreeth with Littletons ca(c) all being done at one time, and by ene Deed, and a Livery in⸗ 
tended, and with Li tletons opinion allo. It istrue,fay they, that Cavendiſh of Council with 
the Plaintiff offered to demar, but ne ber pꝛoceeded. (g) Vide 20 Afl. pl. 20. 

Sther Authoꝛities they cite, but theſe (as J take it) are the principal, and therefoze fox 
avoiding of tediouineis, having J fear been too long upon this point, the others J omit. 

Only this they add, that Littleton had ſeen and conſidered of the {aid Books, and have ict 
down his opinion where libery of ſeiſin is made upon a Cenvepance made at one timc.as hath 
been ſaid, that he hath fee lmple conditional. 1 22 i 

Benigne |: &or utere tuo judicio, nihil enim impedio. Conditio beneficialis quæ ſtatum conſtruit, 
benigne ſecundum verborum intentionem eſt interpretanda, odioſa autem que ſtatum deſtruit, ſtricte 
ſecundum verborum proprietatem accipienda. 

IF Leaſe is made to a man and a woman kfoꝛ their lives upon condition, that which of them 
two ſhall firit marry, that one ſhall have fee; they inter-marrp, neither of them hall have 
fee, foꝛ the incertainty. 

Mote, if the condition be to increaſe an eſtate (that is to ſap) to habe ce upon payment 
of money to the Leſſc:, oz to his heirs at a certain dap, beſoze the day the Leſſor is attainted 
of Treafen o2 Felony, and alſo befoze the dap is executed: now is the condition become 
impoſſible by the act and offence of the Lelloz, and pet the Leſſee ſhall not have fee, becauſe a 
pꝛecedent condition to increaſe an eſtate muſt be perkozmed; and ik it become im poſſitle, no 
eſtate ſhall rite, 5 


¶ Pur ceo que le grantor ne poit entrer, Gc. Begulatiy when any man will 
take advantage of a condition, if he may enter he muſt enter; and when he cannot enter 
muſt make a claim, and the reaſon is, foz that a Freeheld and Inheritance ſhall not ceale 
without entry o claim; and alſo the Feoffoz oꝛ G2zantoz may wave the condition at his 
pleaſure. , 

Allo if a man grant an Advowſon to a man and to. his heirs upon condition, that if the 
G:antoz, & c. pay twenty pound on ſuch a dap, &c. the ſtate of the Gzantee ſhall ceaſe oꝛ be 
utterly void. The Gꝛantoꝛ papeth the money, vet the ſtate is not reveſted in the Gꝛan⸗ 
toz befoze a claim, and that claim muſt be made at the Church. (d) And ſo it 1s of a re⸗ 
verſion oz remainder of a Bent oz Common, oz the like, there muſt be a claim befoze the 
cw ——_—_ in the G2antoz by foꝛce of the condition, and that claim muſt be made upon 
the nd. ; 

A fortiori, in caſe of a feoffment which paſſeth by Livery of feiſtn, there muſt be a re-entry 
by foꝛce of the condition befoze the ſtate be void. 

If a man bargaineth and ſelleth land by Deed indented and inrefled, with a Proviſo that 
if the bargainoz pay, &c. that then the ſtate ſhall ceaſe and be bord, he payeth the money, the 
ſlate is not reveſted in the Bargainoz befoze a rc=eutry z, and ſo it is if a bargain and ſale be 
made of a Keverſton, Remainder, Fdvowſon, Renr, Common, 8:c. And fo it is if lands be 
Nbiſed to a man and to his heirs upon condition, that if the Devilee pap not twenty pound 
at ſuch a day, that his eſtate ſhall ceaſe and be void, the money is not paid, the ſtate ſhall not 
be veſtcd in the heir bcfo:ze an entry. And fo it is of a Keverſion oz Remainder, an Jdvow= 
lon, Rent, Common, oz the like. | . a 

But the ſaid rule hath divers exceptions. Firſt, in this pꝛeſent caſe of Littleton, foz that 
he can make no entry, he ſhall not be dziven to make any claim to the reverſion ; foz ſeeing 
by conſtruction of Law the Freehold and Inheritance paſſeth Maintenant out of the Leſſoz : 
by the like conſtruction the Freehold and Inheritance by the default of the Leſſee (hall be 
3 the Leſſoꝛ REDS _ oꝛ o_ 3 
2. grant a rent charge in fee out of my land upon condition, there if the condition de 
bzoken, the rent ſhall be extinu in my land, becanſy I (that am in poſſeſſion of the land) need 
—5 — FR upon the land, and therefoze the Law ſhall adjudge the Bent void without 

3+ If a man make a feoffment unto me in fee,upon condition that I ſhall pay unto him 20 
pound at a day, &c. befoze the day I let unto him the land foꝛ Ke fd. cha a Bent, — 
after 
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(F) 43 E. 3.37. 


(g. 20 AN. pl. 20. 


Lib. 8. fo. 90. Frances 
Caſe. 


pl. com. Browing and 
Beſtons Caſe, 133. b. 


v. Littletons Cap. Vil- 
lein. 


(d) Pl. com. Browning: 
Caſe, 133. b. 


42 E. 3. Is 


Lib 2. fol. 50. Sir Hugh 
Cholmleys Caſe, 


vide lib. I. fol. 174. 
Digs Caſe. 
20 E.4.j18, 19. 


Pl. Com. Browniagy - 
Caſe. 182. b. 0 E. 4+ 199 


20 E.4-19. 20 H, 7.46 


Lib. 3. 


Lib. 174. Digges Caſe. 


pl. com. in Fulmerſtons 
Caſe. Io. b. 


7 E. 4. 29. 14 E. 4. 6. 
45 E. 3. 


8 E. 2 Aſſ. 395. 


10 E. 3. 27. 


3 Mar. 134. Dier. 

14 Eliz. Dier 30 r. b. 
2 H. 4. 5. 44 E. 3. 9. 
Lib. 2. fol. 7, 80, Sr. 
in Seignior Cromwels 
Caſe. & * 
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after fail of papment, the Feoffee ſhall retain the land to him and to his heirs, and the rent 


is determined and extinct, foꝛ that the Feoffoz could not enter, noꝛ need not claim upon the 
land, fo: that he himſelf was in poſſeſſion, and the condition being collateral, is not ſuſpend= 
ed by the Leaſe, otherwiſe it is of rent reſerved. 

4. Jf a man by his deed in conſideration of fatherly love, & c. covenant to ſtand ſeiſed to 
the ulſc of himſelf foz life, and after his deceaſe to the ule of his eldeſt ſon in tail, the remain⸗ 
der to his ſecond ſon in tail, the remainder to his third ſon in kee; with a Proviſo of revoca⸗ 
tion, &c. the father doth make a revocation accoꝛding to the Proviſo, the whole eſtate is main⸗ 
tenant reveſted in him without entry oz claim foz the cauſe a foꝛeſaid. | 


C Le grantee ad uncore title pur 4. ans. By this it appearcth, that albeit the 
Leſſee had pro tempore a fee ſimple, pet after that fee ſimple is diveſted out of him, and veſted 
in the Leſſoꝛ, he ſhall hold the lands koꝛ thꝛee pears by the expꝛels limitation of the parties. 

It a man make a Leaſe fo: fo:ty pears, the Leſſee afterwards taketh a Leaſe foz twenty 
pears, upon condition that if he doth ſuch an act, that then the Leaſe fo: twenty pears ſhall 
be void, and after the Leſſee bꝛeak the Condition, by fozce whereof the ſecond Leaſe is void, 


notwithſtanding the leaſe fo: fo:tp pears ts ſurrendꝛed, foz the Conditicn is aunexed to the 


lcaſe fo: twenty pears, but the ſurrender was abſolute. So it is if a man make a leaſe fot 
fo:tp pears, and the Leſſo2 grant the reverſion to the Leſſee upon condition, and after the con= 
dition is bꝛoken, the term was abſolutelp ſurrendzed. And the divetlity is when the Leſſoz 
grants the reverſion to the Leſſee upon condition: and when the Leſſee grants or ſurrenders 
his eſtate to the Leſſo2 : foz a condition annexed to a ſurrender. map reveſt the particular 
cſtate, becauſe the ſurrender is conditional. But when the Leſſoꝛ grants the reverſton to 
=- Leſſee upon condition, there the condition is annexed to the reverſion, and the ſurrender 
abſolute. 

A Gardian in Chivalrp took a feoffment of the Infant within age that was in ward, and 


the Infant bzought an Aſſiſe, and the Gardian ſhall be adjudged a diſſeiſoꝛ, which pzoveth 


that the feoffment as againſt the Jnfant was void, and pet by acceptance thereof the intereſt 
of the Gardian was ſurrendꝛed. 

A man maketh a leaſe foz term of life by Deed, reſerving the firſt ſeven pears a Roſe, and 
if the Leſſee will hold the land after the ſeven pears, to pap a rent in monep; the Leſſee will 
not hold ober, but ſurrender his term; In this caſe, in judgment of Law, he had but a term 
fo: ſeben pears. And ſo it is if a man make a lcaſe foꝛ life, and if the Leſſee within one pear 


pay not twenty ſhillings, that he ſhall have but a term foz two years, if he pap not the money. + 


the eſtate foz life is determined, and he ſhall have the land but foz two pears, 
¶ Ceo eſt bone proofe adonques que le reverſion eſt en luy, &c. were is im⸗ 


plied, that no man can have an action of waſte, unlels the reverſion be in him, and by the 
Authoꝛity of our Aut hoꝛ, the reaſon of a caſe, and well applied, is a good pꝛoot in Law. 


SeF. 351. 


C Es en tiels caſes de feoff- 

ment ſur condition lou upon condition, where the 

le feofto2 poit loyalment entrer p feotfor may lawfully enter for the 

le condition enkreint, cc. la Ie fe. condition broken, &c. there the 

offo2 nad le franktenement devant feoffor hath not the freehold be- 
ſon entry, cc. fore his entry, &c. h 
(This, upon that Which hath been ſaid is evident, and needeth no further explanation. 


Sed. 3 52. 


DE ie feoſſe CT Tem ſi feoffment Lſo if a feoffment 
donera, Fc. ſoit fait ſur tiel be made upon ſuch 


Here is no time kimtt⸗ condition, que x feoffee condition that the feof- 
a te | | n 
by the A bad da donera le terre al feof- fee ſhall give the land to 


| fo? 


Ut in ſuch caſes of feoffment 


UM. 


UMI 


Lib. 3. 


koz, c a la feme del 


feoff02, a aver c tener 
a eur, & a les heires 
de (our Deur coꝛps en⸗ 
gendꝛes, c pur default 
ö tiel iſſue, le remain⸗ 
der al dꝛoit heires le 
feoffoꝛ. En ceo cas ii 
le baron devy vivant 
la feme devant aſcun 
effdte en le tail fait a 
enr, cc. donques doit 
le feoffee per la ley 
fait effate ala feme cy 
pꝛes le condition, & 
auxy cy pes lentent 
de le condition que il 
poit fait, ceſfaſcavotr, 
de leſſer la terre al 
fem̃ pur terme de vie 
ſatis impeachment de 


- waſt, le remainder 


ap2es ſon deceaſe a 
les heires de cops ſa 
baton de luy engen⸗ 
dꝛes, > pur default de 
tiel iſſue, le remain⸗ 
der as dꝛoit heires le 
Baron. Et la cauſe 
put que le leaſe ſerra 
en teſt cas a la feme 
ſole fans impeach⸗ 
ment de waſt, eſt, pur 
ceo que le condition 
eſt, que leſlate ſerra 
fait al Baron æ a fa 
feme en taile. Et ſi 
tiel eſtate uſt eſte fait 
en le vie le baro, don- 
ques ap2es le mo2t le 
baron el uſtewe eſtate 
ent en le taille: quel e⸗ 
ſtate eſt ſans impeach⸗ 
met de waſt, Et illint 
u eſt reaſon, q̃ cy pꝛes 


upon Condition. 


the feoffor, and to the 
wife of the Feoffor, to 
have and to hold to 
them and to the heirs of 
their two bodies engen- 
dred, and for default 
of ſuch iſſue, the remain- 
der to the right heirs 
of the Feoffor. In this 
caſe if the Husband di- 
eth, living the wife, be- 
fore any eſtate in tail 
made unto them, &c. 
then ought the Feoffee 
by the Law to make an 
eſtate to the wife as near 
the condition, and alſo 
as near to the intent of 
the condition as he may 
make it 3 That is to ſay, 
to let the Land to the 
wife for term of life 
without impeachment 
of waſt, the remainder 
after his deceaſe to the 
heirs of the body of 
her Husband and her be- 
gotten, and for default 
of ſuch iſſue the remain- 
der to the right heirs of 
the Husband. And the 
cauſe why the leaſe {hall 
be in this caſe to the 
wife alone without im- 
peachment of waſt is, 
for that the Condition 
is, that-the eſtate ſhall be 
made to the Husband 
and to his wife in tail. 
And if ſuch eſtate had 
been made in the life of 
the Husband, then after 
the death of the Hus- 
band ſhe ſhould have 


Sect. 352. 


ring his life, unleſs he be 
haſtned by the requeſt of 
the Feoffo2 oz the heirs 
of his bodp, as Littleton 
ſaith in the next Setti⸗ 
on. 


C $7 l baron de- 


276, . But in this 
cale if the Feoffee dieth 
befoze anp feoffment made, 
then is the condition bꝛo⸗ 
ken, becauſe he made not 
the eſtates, c. within the 
time preſcribed by the 
Law. But if the fecff= 
ment be made upon con= 
dition that the Feoffce 
befoze the Feaſt of Saint 
Michael the Archangel next 
following g1ve the land to 
the Feoffoz, and to his 
wife in tail, ut ſupra, and 
befoze the day the Feoffee 
dieth, the ſtate of the heir 
of the Feoffee ſhall be ab⸗ 
ſolute , becauſe a certain 
time is limited by the mu= 
tual agreement of the par= 
ties, within which time 
the condition becometh im⸗ 
poſſible by the At of God, 
as hath been ſaid be ſoꝛe; 
and there foꝛe it is neceſſa= 
rp when a day is limi⸗ 
ted, to add to the condi= 
tion, that the Feoffee 02 
his heirs do perfo:zm the 
con dition: but when no 
tims is limited, then the 
Feoffee at his peril muſt 
perfozm thc condition du= 
ring his life (though there 
be no requeſt made) oꝛ elſe 
the Feoffoz oz his heirs 
may re-enter, 


¶ Fait a eux, & e. 
Here the (&c.) implieth 
accozding to the Conditi⸗ 
- with the remainder 
over, 


q Al feoffor & 4a 
la feme „ Ge. Here 
it appeareth that albeit 
the Feme be a Stranger, 
pet the Feoffee is not 
bound to om it — 
conve1 time , jule 
he Leo, who is pzibp 
to the condition. is to take 

Iii jopntly 
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15 H. 7 12. 33 H 6, 26, 
27. 9 Eliz. Dier 202. 
bl. Com. 456. 

Lib. 2. fo. 76. Seignior 
Cromwels Caſe. 


27 E. 3. Dower 135. 
Seignior Cromwels cafe, 
ubi ſupra, 


Lib. 3. 


Sejgnior Cromwels 
cale, ubi ſupra, 


30 H 8. tit. Condi. Br. 
190. V. 33H. 8. tit. 
Joynt. Br. 62, 


Lib.2. f.79, do. Seignior 
Comwels caſe. 2 H. 4.5. 


2 H. 4. 5- Seignior 
Cromwels calc, ubi 
ſip: 2. 2 


Cap. 5. Of Eſtates Sect. 352. 


zoyntly with her. And ſo que home poit faire e. had an cſtate in tail, 
3 8 i he — an fate al entent de con⸗ which eſtate is without 
eſtranger, the teoffee hath dition, Ec. que il ſer- impeachment of waſt. 
—— Angers roit fait, c. coment And ſo it is reaſon that 
— is — hath que ei ne poit aver e- as mg as Fo man — 
cen la cre the condlt= ſtate en taile fi come el make the eſtate to the 
i feoff a ſtranger alta n 2 
or rangers onirr. Putfſvit aver ſi ie done intent of the condition, 


It a man make a feoff= en le taile uſt eſtre fait & c. that it ſhould be 


on Rove 
— feoffre ſhall — a la baron & a luy en made, &c.albeit ſhe can- 


＋ in , to 5 feoffoz, le vie ſa baron. not have eſtate in tail, 
the rematnder to a Uranger - 
in fee, there the kee fee hath as ſhe might have had 


M. by — mY if the gift in tail had been made to her husband 
afozelaid, becauſe the feof= . . : 

foz who is party; and pꝛiby and to her in the life of her husband, &c. 

to the condition, is to take the firſt eſtate : But if the condition were to make a gift in tail 
to a ſtranger, the remainder to the feoffo2 in fee, there the feoffee ought to do it in convenient 
time, foz that the ſtranger is not pꝛivy to the condition, and he ought to have the p2ofits 
p:elently, as befoze hath been laid. 


¶ De faire eſtate al ſeme cy pres le condition, & auxy cy pres lentent del 
condition que it poit faire, &c. 

A. infeoffs B. upon condition that B. ſhall make an eſtate in frank-marriage to C. with 
one ſuch as is the daughter of the Fecffoz ; in this caſe he cannot make an eſtate in frank= 
marriage, becauſe the eſtate muſt move from the Feoffee, and the daughter is not of his 
bloud, but pet he muſt make an eſtate to them fox their {tves, foz this is as near the condi= 
tion as he can. Ind lo it is if the condition de, to make to A. (which is a meer lap=-man) an 
eſtate in Frankalmoign, pet muſt he make an eſtate to him toz his life, foz the reaſon here 
ptclded bp Littleton. 

A diverſity is to be under ſtood between conditions that are to create an eſtate, and condi= 
tions that arc to deſtroy an eſtate; foꝛ here it appeareth, That a condition that is to create 
an eſtate, is to be perkoꝛmed bp conſtructicn of Law, as near the condition as map be, and 
acco:ding to the intent and meaning of the condition, albeit the letter and woꝛds of the con= 
dition cannot be perfozmed : but otherwite it is of a condition that deſtropeth an eſtate, foz 
that is to be taken frictly, unleſs it be in certain ſpecial caſes ; and of this ſomewhat hath 
been (aid betoze in this Chapter. 

As if a man moꝛgage his land to W. upon cendition that if the Moꝛgagoꝛ and J. S. pap 20 
ſhillings at ſuch a dap to the Mozgagee, that then he ſhall re-enter, the Moꝛgagoꝛ dieth be⸗ 
foꝛe the dap, J. S. paps the money to the Moꝛgagee, this is a good perfozmance of the condi= 
tion, and vet the letter of the condition is not per foꝛmed. But if the Moꝛgagoꝛ had been alive 
at the day, and he would not pap the monep, but refuled to pay the ſame, and J. S. alone had 
tendzed the monep, the Moꝛgagee might have refuſed it. And if a man make a leaſe to 
two foꝛ pears, with a provilo, It the Leſſees die during the term, the Leſſoz ſhall re enter, 
one Leſſee alien His part and die, the Leſſee cannot re-enter, but the Aſlignee ſhall enjop the 
term lo long as the ſur vivoꝛ liveth, aud the reaſon is, becauſe the leaſe by the proviſo is not 
to ceaſe till both be dead. But in the foꝛmer caſe, albett the Moꝛgagoꝛ be dead, pet the At 
of-God ſhall not diſable J. S. to pay the monep, foꝛ thereby the Moꝛgagee receives no pꝛeju⸗ 
dice. And lo it is in that caſe, if J. S. had died befoze the dap, the Moꝛgagoz might have 
paid it. 

And here is to be obſer ved a diverſity when the Feoffee dieth, foꝛ then (as hath been ſaid) 
the condition is bꝛoken, and when the feoffoꝛ dieth; foz then the eſtate is to be made as near 
the intent of the Condition as may be. 


C Al! feme pur terme de ſa vie ſans impeachment de waſt. 


Here it appeareth, That this eſtate foꝛ life ought to be without impeachment of waſt; and 


yet if the wife doth accept of any eſtate foꝛ life, without this clauſe. without impeachment 
of waſt, it is good, becauſe the ſtate foz life is the ſubſtance of the Gzant, and the pꝛi vile dge 
to be without impeachment of waſt is collateral and only foz the benefit of the wife, and the 

omiſſien of it onlp foꝛ the benefit of the heir. 
Alſo if the wife take husband befo:e requeſt made, and then they make requeſt, and the ſtate 
is 


UM 


Lib. 3. upon Condition. Sec. 353. 


is made to the husband and wife, during the like of the wife, this is a good perkoꝛmance of the 
condition, albeit the eſtate be made to the husband and wife, where Littleton ſaith it is to be 
made to the wife, but it is ali one in ſubſtance, ſeeing that the limitation is during the life 
ot the wife. 


Sauns impeachment de Waſt. Abſque impetitione vaſti, (that is) without any 
challenge oꝛ impeachment of Waſt; and by foꝛce hereof the Leſſee may cut down the trees and e zn _ Reports lib⸗ 
convert them to his own uſe. Other wiſe it is it the woꝛds were, Sauns impeachment per aſcui 12. fo. 83. Lib 9. f0.99 
action de Waſt, foz then the diſcharge extends but to the Anion, and not to the trees themlel ves, 11. 2. 23. 
and in that caſe the Leſſoꝛ ſhall have them. | 
And it is to be obſerved, that after the deceale of the husband, the ſtate is net tobe made to 
the wife and the heirs of her body by her late husband ingen dꝛed, and fo to have an eſtate of 
Inheritance as the ſhould have had by ſur vivoꝛ, it the eſtate had been made accoꝛding to the 
condition. but only an eſtate fo: life without impeachment of Maſt, &c. fo: that bp the au⸗ 
thozitp of Littleton is not ſo near the intent of the condition, as the caſe that Littleton putteth. 
But J will ſearch no further into this caſe, but leave it to the learned and judicicus Reader, 
(Et apres ſon deceaſe a les ſeires del corps le baron de lug engendres. 
Note here, admit that there were two Iſſues in tail, the remainder ſhall pꝛeſently veſt only 
in the eldeſt, and yet if he dieth without Iſſue, it ſhall per formam dont veſt in the poungeſt, 
as hath been ſaid in the Chapter of eſtate tail : and ſo it is tacite pꝛobed here; foz other wilſe 
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UMI 


the condition (if there were two Iſſues) could not be perfctmed, 


C T Temenceſf caſe 

ſi le baron c la 
feme ont iſſue, & de⸗ 
viont devant le done 
en le taile fait a eur, 
c. donques le Feok⸗ 
kee doit faire eſtate al 
Tſlue & a les heires 
de cops ſon pere & 
ſon mere engendzes, 
& pur default. de tiel 
Iſſue le remainder 
a les dꝛoit heires le 
Baron, cc. Et meſme 
la Ley eſt en auters 
caſes ſemblables. Et 
{i tiel Feoffee ne voet 
faire tiel eſtate, #c. 
quant il eſt reaſona- 
blement requiſe per 
eux q devoyent aver 
eſtate per fo2ce de le 
condition, cc. donq; 
poit le Feoffo? ou ſes 
heires entrer. 


Sed. 3 53. 


Lſo in this caſe if 
A the Husband and 
ite have iſſue, and 
die before the gift in 
tail made to them, &c. 
then the Feoffee ought 
to make an eſtate to 
the Iſſue, and to the 
heirs of the body of his 
father and his mother 
begotten, and for de- 


fault of ſuch iſſue, &c. 
the remainder to the 


right heirs of the huſ- 
band, &c. And the 
ſame Law is in other 
like caſes: and if ſuch 
a Feoffee will not take 
ſuch eſtate, & c. when 
he is reaſonably requi- 
red by them which 
ought to have the ſtate 
by force of the Con- 
dition, &c. then may 
the Feoffor or his heirs 
enter. 


9 EE” il eft rea- 
3 ſenablement re- 
qui ſe per euæ queux de- 


voyent aver eState per 


force de le condition. 
Note, here it appeareth, that 
the Fecffce hath time during 
his life to make the eſtate un= 
leſs he be reaſonably requt= 
red by them that are to take 
the eſtate. This is to be in= 
tended ok partics oz p2ivies, 


* andnot of meer ſtrangers ; foz 


there (as hath been ſaid) the 
ſtate muſt be made in con be⸗ 
nient time. 


And concerning the requeſt 


it is to be known, that when 


the requeſt is made, the party 
oꝛ p21vp muſt requeſt the feof= 
fee at a time certain to be up= 
on the land, and to make the 
ſtate accoꝛding to the conditi= 
on, foz ſeeing no time certain 
is pꝛeſcribed foꝛ the makingof 
the ſtate, and it is incertain 
when the requeſt ſhall be 
made, ſuch requeſt and notice 
muſt be made as hath been 
ſaid befoze in this Chapter. 
And of this Section, with 
the (&c.) there needeth not, 
upon that which hath been 
ſaid, any further explica= 


tion. o 
111i 2 Sea. 


Lib. 3. 


Vide 80 ct. 4 


Cap. 5. 


EC De le feoſſee 

re · enfeoffe- 
ra pluſors homes. 
by the refeoffment tt 1s 
implied, to be made to 
the Feoffo:s; for a feotf⸗ 
ment ober to ſtrangers 
cannot be ſaid a Re⸗ 
feoffment, and if the fe= 
offment ſhould be made 


over to rangers only, . 


then as hath been often 
ſaid, it muſt be made in 
convenient time. 


& 4! Heire ce- 
li que ſurvejquiſt , 
a aver &. tener 4 
Iny &. a les heires 


celuy que ſurveſquiſet. 


Of Eſtates 


Sect. 354. | 


C T Tem ſi feoffmt 
ſoit fait ſur con- 
dition que le feofiee 
re-infeoffet pluleurs 
hoes a að c tẽer a eur 
ta lour heirs a touts- 
fours, # touts ceur ij 
de volẽt av eſtat᷑ mo⸗ 
rõt devãt aſcun effat 
fait a eur, donq; doit 
ie froffie fair eſtat al 
heir celuy que ſurvel⸗ 
qtuſt de eur a aver & 
tener a luy & a les 
hcirs celuy que ſur⸗ 
veſquiſt. 4] 


Self. 354,355: 


Lo ifa feoffment be 
made upon conditi- 

on, that if the Feoffee ſhall 
re-enfeoff many mei, to 
have and'to hold to them 
and to their heirs for 
ever, and all they which 
ought to have eſtate die 
before any eſtate made to 


them, then ought the Fe- 


offee to make eſtate tothe 
heir of him which ſurvives 
of them, to have and to 
hold to him and to the 
heirs of him which ſur- 
viveth. 


Meteupon queſtions have been made, wherefoze the Habendum is not to the heirs of the heir, 
and fo: what reaſcn it is by Littleton limited to the heirs of the ſur vivoꝛ. Ind the caule is, 


ſome by ac in Law. 


fo: that if it were made to the heirs of the heir, then ſome perſons bp poſſibility ſhould be iu⸗ 
heritable to the land which ſhould not have inherited if the eſtate. had been made tothe Sur= 
vi voꝛ and his heirs. and conſequently the condition bꝛoken. 

Foz exampie, It the furvivoz took to wife Alice Faireficld, in this caſe if the limitation 
were to the lon and his heirs, then it the fon ſhould die without heirs of his Father. the bloud 
of the Fairefields (being the blood of his Mother) ſhould inherit. But if the limitation be to 
the right heirs of the Father, then ſhould not the bloud of the Fairefields by any poſſivility 
inherit; koꝛ then it is as if the ſtate had been made to the ſur vi voꝛ and his heirs : Ind there⸗ 
fozc theſe words (Er a les heirs celuy que ſurvc ſquiſt) which many have thought ſuperflous, are 
very material. Note well this kind of Fee⸗Ümple, foz it is woꝛthy the obſervation : But 
fufficient hath been laid to open the meaning of Littleton, and therefo:e will dive no deeper 
into this point, but leave it to the further conſide ration of the learned Reader. 


Se. 3 55. 


q Le e C ] Tem ſifeoffment Lſo if a Feoff- 
— — ſoit fait ſur con⸗ 


fozmance, oz expꝛels ment be made 


bzeaches of conditions, ſpeaketh Fit = 
ens Se i dition, denkeoffer un upon condition, To 


judgment of Law doth diſable alter, ou de doner en enfeoff another, or 
Himlelf to perfozm the Con= tail a un auter, 4c, to make a gift in tail 
. Ip, — —— ſi le feofta devant le to another, &c. if the 

perkozmance buy con- Feoffee . * 

„ dition enkeoffa un e⸗ performance the 
- hal 45 _ *. 5 ſtranger, ou fait un Condition enfeoff a 
implied an effate bös litt, te leale pur term de vie, ſtranger, or make a 
Pears, &c. donques poet le feof- Leaſe for life, then 


fo2 


UM 


UMI 


Ib. 3. 


fo & ſes heires en⸗ 
trer, at. pur ceo ij̃ il 
ad luy meſſm diſable 
be-perfo2mer le con- 
dition, entant que 
il ad falt eſtate aun 
auter, et. 


upon Condition. 


may the. Feoffor and 
his heirs enter, &c. be- 
cauſe he hath diſabled 
himſelf to perfom the 
condition, inaſmuch as 
he hath made an eſtate 
to another, &c. 


— r > RS 


Sect. 3 56,35 7. 
¶ Erfeoff un Eſtranger 


on fait un Leaſe pur term 


de vie. This is a difability 
by the act of the part p, fox here⸗ 
in the Feoffee hath diſabled him= 
ſelf to make the feoffment oz 
other eſtate accoꝛding to the Con⸗ 
dition. And to ſpeak once foꝛ all, 
the Feoffec is diſabled when he 


tannot con bey the land over accoꝛding to the Condition, in the ſame plight, quality and 
freedom as the land was conveyed ta him; foz fo the Law requireth the (ame, as ſhall ma⸗ 


nifeſtip appear hereafter. 


And here where our Authoz ſpeaketh of a Feoffment, he in⸗ 


cludeth an eſtate tail as well as the Fee-fimple. 


Seck. 356. 


C Eat melme le manner eff, ſi 
Le feoftc devant le conditio 
perkezme ieffa meſme la terre a 
un effranger pur terme des ans, 
en ceſt caſe le Feoffo2 & ſes heires 
popent entrer, 4c. pur ceo que le fe- 
olfa ad luy diſable de faire eſtate 
de les tenements accoꝛdant a ceo 
aſloit en les tenements, quant 
ſtate ent fuit fait a luy. Car ſil 
voile faire eſtate de les tenem̃ts 
accowwant a le condition, cc. don⸗ 
ques poit le leſſc p terme dans 
entter 4 ouſfe meſme celuy a que 
leſtate eſt fait, #c. & occupier ceo 
durant fon terme. 


N the ſame manner it is if the Fe- 
offee before the Condition per- 
formed letteth the ſame land to a 
ſtranger for term of years, in this 
caſe the Feoffor and his heirs may 
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13 H. 7. 23. b. 32 E. 3. 
barre 264. 21 All, 28, 
38 All. pl. 7. 


enter, &c. becauſe the Feoffee hath 


diſabled him to make an eſtate of 
the tenements according to that 
which was in the tenements when 
the eſtate thereof was made unto 
him. For if he will make an eſtate 
of the tenements according to the 
condition, &c. then may the Leſſee 
for years enter and ouſt him to 
whom the eſtate 1s made, &c. and 
occupy this during his term. 


CeCe F eo fee devant le condition per form lefſa meſme la terre a un 


eſtranger pur terme des ans, ec. Here the (&c.) implieth a Leaſe to take 

effect in futuro as well as in præſenti, alſo a Leaſe foz one pear, oz half a pear, &c. 
The reaſon of this is evidentip ſet down befoze. And again, of diſabilities, ſome be by 
att in przſenti, whereof Littleton hath put two examples; and ſome in fururo, whereof now 


he witt ſpeak in the next Section. 


Seft. 357. 


s T Plutoꝛs ont 
| dit que fi tel 
keoſtment ſoft fait 
a un home ſole ſur 
meſm le condition, c 
devant que il ad per⸗ 


ND many have 
Aa that if ſuch 
eoffment be made to 
a ſingle man upon the 
ſame condition, and 


before he hath per- 


of a diſability both by 
act in Law, and in futuro; foz 
by marriage the wife is int itled 
in Law to Dower, after the 
death of her husband. 


4 F here is an example 


Dec It (a) h Oh 4 12 
ondl p, It (a) appeareth Yower 127. M. 27 E.3. 
that albeit the Wife by the es = nn 
marriage is but intitled to fal. 59. b 
5 


Lib. 3. 


ulius Winningtons 
ory lib. 2. fas 59,60, 


21 E. 4. 55. 


Y Trin. 18 Eliz. in 
communi Banco, in 
Sir Thomas Wiats caſe. 


Cap. 5. 
ave dower, and the eſtate which 
e is to have in futuro, viz. after 


the deceale of her Hushand, pet 


it is a p:elent caule of entry. Is 
a leaſc foz pears to begin at a 
dap to come is a preſent diſabi= 
litp and caule of re-entry, ko: 
that the Land is not in that 
freedom and plight, as it was 
con veped to the Feoffee, and at⸗ 
ter the ſtate made over accozding 
to the Condition, the Land ſhall 
be charged there with. 


¶ Ez »n anter plight. 
plight is an old Engliſh wozd, 
and here \igmficth not onlp the 
eſtate, but the habit and qualitp 
of thc land, and extendeth to rent 
charges, and to a poſſibilit y of 
Dower. Vide Sec. 2 9. where 
Plight is taken foz an eſtate oz in⸗ 
tereſt of and in the land it ſelf, 
and extendeih not to a Rent 
Charge out of the land. 


A un home ſole. 


Foz if the Feoffee be married 
at the time of the Feoffment, 
then the Dower can be no dilabi= 
litp, becaule the Land ſhall re⸗ 
main in ſuch Plight as it was at 
the time of the Feoffmcnt made 
unto him. 


Of ' Eſtates 


koꝛme meſme la con- 
dition il pꝛent feme, 
donques le Feoffo? 
e ſes heires main⸗ 
tenant popent en⸗ 
trer, pur ceo que fil 
keſoit eſtate accoz- 
dant a la condition, 
E puis moniſt, don⸗ 
ques la feme ſerra 
endowe, & poit re- 
cover ſa dower per 
bꝛieke de dower, gc. 
& iſſint per le pꝛiſel 
del feme les tene⸗ 
ments ſont mis en 
un auter plit que ne 
fueront al temps del 
feoffment ſur condi⸗ 
tion, pur ceo que a⸗ 
donques nul tiel fe- 
me fuit dowable, ne 
ſerroit dowe per la 
Ley, fc. 


Sect. 3 5 7 


formed the ſame Con- 
dition he taketh wiſe, 
then the Feoffor and 
his Heirs maintenant 
may enter, becauſe 
if he hath made an 
eſtate according to 
thecondition, and af- 
ter dieth, then the 
wife ſhall be endow- 
ed, and may recover 
her dower by a Writ 
of Dower, &c, and 
ſo by the taking of 
a wife, the Tenements 
be put in another 
plight then they were 
at the time of the fe- 
offment upon condi- 
tion, for that then no 
ſuch Wife was dow- 
able, nor ſhould be 
endowed by the Law 

CC. | 


¶ Donques le feoffor & ſes heires maintenant poyent entrer. werein it aps 
peareth, that leeing that foꝛ this title cz poſſibility the Feoſfoꝛ may preſently enter, that 
albeit the wife happen to die befoze the husband, / lo as this title oz poſſibtlity took no effect, 


vet the Feoffoꝛ may re-enter, foz the Feoffce being diſabled at any time, though the ſame 
continue not. pet the Feoffoz map res enter; foz in that caſe, he that is once diſabled is ever 
dilabled. And herein a diverſitp is to be obſerved between a dilabilitp foz a time on the 
part of the Feoffee, and a diſability fo2 a time of the part of the Feoffoz. For if a man 
maketh a feoffment in fee upon condition, that the Feoffee befoꝛe ſuch a dap ſhall re-enfeoff 
the Fecffoz, the Feoffee taketh wife, and the wife dieth befoze the day, pet may the Feoffoz 
re-enter, | 


So it is if the Feoffee befoꝛe the day entreth into Religion, and is pꝛofeſſed, and befoze the 
day is deraigned, pet the Feoffo2 map re-enter, 

o it is if the Feoffce befoze the day make a feoffment in fee, and befoze the dap take back 
an eſtate to him and his heirs, pet the Feoffee map re-enter. 

Albeit in theſe caſes a certain dap be limited, pet the Feoffee being once diſabled is ever 
—— And ſo it is when no time is limited bp the parties, but the time is appointed by 
the Law. 

But if a man make a Feoffment in fee upon Condition, that if the Feoffee oz his heirs 
eee 
a ) s there a diſabilitp on the part of the Feoffoꝛ. ' hath no heir; but 
if the heir be reſtoꝛed befoze the dap, he map perfozm the Gr Ne — — Joy 
(*) Trin. 18 Eliz. in Communi Banco, in Sir Thomas Wiars caſe, which J heard and obſer ved. 
Otherwiſe it is, if ſuch a diſability had grown on the part of the Feoffee ; and the reaſon of 
the diverſity is, foz that as Littleton ſaith, maintenant by the diſability of the Feoffee, the 
Condition is bzoken, and the Feoffoz may re⸗renter: but ſo it is not by the diſability of the 

Feoffoz oz his heirs : foꝛ if they perfozm the Condition within the time, it is ſufficient, fox 
that they may at any time perfozm the Condition befozethe day. Ind lo it is if the — 
offoz 


UM. 


UMI 


Lib. 3. 


upon Condition. 


Sed. 359. 


offoꝛ enter into religion, and be foꝛe the dap is deraigned,he may perfozm the condition foz the 
— afo:eſaid, Er fic de fimilibus. The (cs) in this Section are lufficientlp explained. : 


CT meſme le 

mãner eſt, (i 
le feofſte charge la 
terre per ſon fait dun 
rent charge devant 
le perfozmance del 
condition, ou ſoit ob- 
lige en un eſtatute de 
le Staple, ou ſtatute 
Merchant, en tielr 
caſes le fcoffo2 & ſes 
heires popent entrer 
ec. Cauſa qua ſupra, 
Car quecunque que 
venuſt a les tenem̃ts 
per le keoffment de 
le feoffa, eux covient 
eſtre liables, & eſtre 
mis en execution 
per foꝛce de le ſtatute 
Merchant, ou de ſta⸗ 
tute del Staple, 
Quære. Mes quant 
le feoffo2 ou ſes 
heires, pur les catt- 
ſes avantdits, ave- 
ront entrer, come 
ils devoyent, come 
il ſemble , cc. don⸗ 
ques touts tiels cho- 
ſes que devant tiel 
entry puiſſent trou⸗ 
bler ou encumber 
les tenements iſſint 
dones ſur condition, 
ec. quant a meſmes 
les tenements ſont 
ouſterment defeats; 


Sect. 358. 


C TN the ſame 

manner it is if 
the Feoffee charge 
the Land by his 
Deed with a Rent 
charge before the 
performance of the 
Condition, or be 
bound in a ſtatute 
Staple or Statute 
Merchant, in theſe 
caſes the feoffor and 
his heirs, may enter, 
&c. Cauſa qua ſupra. 
For whoſoever co- 
meth to the Lands 
by the feoffment 
of the Feoffee, they 
ought to be liable 
and put in execution 
by force of the Sta- 
tute Merchant, or of 
the Statute Staple, 
Quære. But when 
the Feoffor or his 
heirs for the cauſes 
aforeſaid, ſhall have 
entred, as it ſeems 
they ought, &c. 
then all ſuch things 
which before ſuch 
entry might trou- 
ble or incumber 
the Land fo given 
upon condition , 
&c. as to the ſame 
Land , are altoge- 
ther defeated. 


C p? ent entrer, Ec. And 


here it is to be underſtood, 
that the grant of the rent charge is 
a p2eſent diſability of the feoffee: 
and therefoze albeit the grantee 
doth bring a wit of Annuitp, 
and diſcharge the land of it ab ini- 
tio, pet the cauſe of entrp being 
once given by the act of the Feot⸗ 


222 


13 H. 7.23. b. 44 K 3.9. 
b. 26 E. 3.73. 20 f. 6. 
34. Ju-ius Winningtons 
Cale, ubi ſupra. 


fee, the Feoffoz map re-enter. - 


And lo itt is if the grant of the 


rent charge were made foz life, and 
the Gzantee died be foꝛe anp dap of 
papment, pet the feoffoz mar re⸗ 
enter. 

The like Law is of anp judg= 
ment given againſt the Feoffce 
wherein debt oz damages are reco= 
vered. 


q On ſoit oblige in un 
Statute de la ſtaple, Ger. 


It the feoffce be diſſeiſed, and af= 
ter bind himſelf in a ſtatute Sta⸗ 
ple, oz Merchant, oz in a Becog= 
niſance, oꝛ take Wife, this is no dil⸗ 
abilitp in him, foz that during the 
diſſciſin, the land is not charged 
therewith, neither is the lands in 
the hands of the Diſſeiloz liable 
thereunto. Ind in that caſe if 
the Mike die, oz the Conuſee re= 
leaſe the Statute oz Recogni⸗ 
ſance, and after the diſſeiſee doth 
enter, there is no diſabilitp at all, 
becauſe the Land was ne ber 
charged therewith, and there foꝛe in 
that caſe. the Feoffee may enter 
and perfozm the condition in the 
fame plight and freedom as it was 
conveyed unto him. 


And it is to be obſerved, that Lit. 
tleton putteth theſe caſes as exam⸗ 
ples : foꝛ there are ſome other diſa⸗ 
bilites implied that are not here ex= 
pꝛeſſed. The Loꝛd Clifford did hold 
his baron p and the Sheriffwick of 
Weſtmerland, ot᷑ the Ring by grand 
Dejeanty in capite, and the Ring 
gave him licence that he might in= 
feoff thereof di bers Chaplains in 
fee, ſo that thep ſhould gibe the ſame 
to the Loꝛd Clifford and the _ 

males 


Lib. 2. fol. 59, 60. 
Julius Winningtons 
caſe. 


18 Aſſ. Pl. ultimo 19 E. 
3. 39. Lib. 2. fol. 80. b. 
Seignior Cromwels 
caſe. 
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Cap. 5. Of Eſtates SeF.359, 360. 


males of his body the remainder over, dc. the Lo2d Clifford acco:ding to the Licence infeoffed 
the Chaplains, and befoze they made the teconvpante the Lozd Clifford died, and it was av= 
judged that the heir might enter fc2 the conditien bzcken. Foz in this caſe the feeffees wree 
bound by Law to have made the gift in tail to the LozdCliftord Himſelf, albeit he never made 
any requeſt, foz otherwiſe they purſued not the Licence: and it they ſhculd make the ſtate to 


(V Paſch, 14 Eliz. 311. 
Dyer. 


18 E. 3.19.36. 17 Aſſ. P. 
20. 8 H. 5. 8. 27 H. 6. 


the iſſue of the Loꝛd Clifford, then might the King feize the Barcnp,&c. foꝛ de fault of a licence, 
and that in default of the feoffees. Ind then the fame ſhould not be in the ſame plight and 
freedom as it was at the time of the feoffment made upon condition, which is wozthp of ob= 


ſervation. 


It a man grant an Jdvowſon, upon condition, that the grantce ſhall regrant the ſame to 
the Gꝛantoꝛ in tail, In this caſe if the Church become void befo:e the tegrant oz befoze any 
requeſt made by the Gzantoz, he may take advantage of the condition, becauſe the A dvow⸗ 
ſon is not in the fame plight as it was at the time of the grant upon condition. And lo was 
it relol ved, (*) Paſch. 14 Eliz. in communi Banco, between Andrewes and Blunt, which J heard 
and reſcived, and which my Lo2d Dyer hath omitted out of his report of that caſe : and there= 
foe the G:antee in that cale at his peril muſt regrant it befoze the Church become void, 02 
eile he is diſabled*: other wile he hath time during his life if he be not haſtned by requeſt, 

It the feoffte ſuffer a recoverp by default upon a fained title, befoze execution lued the 
Feoffoz may re-enter foz this diſability, Et fic de ſimilibus. 


E Ten le fait eſt nul 
condition, Ec. 
cither 1n decd 02 in Law. 
¶ Et le feofjment eſt 
en tiel force ſicome nul 
tiel fait uſt eſte fait. 
And the reaſcn hereof is, foz 
that the eſtate paſſeth by the 
Liverp cf ſeiſin. Ind in this 
caſe the Feoffoz upon the de= 
liver of ſeiſin muſt cx#pzeſs 
the late to him and his 
heirs, oz to the heirs ok his 
bodp, &c. 

It an agreement be made 
between two, that the one 
ſhall infeoff the other upon 
condition in ſurety of the 
papment of certain inonep, 
and after the liverp 1s 
made to him and his heirs 
generally, the ſtate is hol den 
bp ſome to be upon condition, 
inaſmuch as the intent of the 
parties was not changed at 
anp time, but continued at 
the time of the Liverp. 

It a man make a charter 


Seck. 359. 


C I Tem, ſi un hom 
fait un fait de 
feoftmet a un auter, 
e en le fait eſt nul 
condition, ac. æ quãt 
le feoffo2 a luy voile 
faire livery de ſeiſin 
per foꝛce de meſme 
le fait, il fait a luy 
le livery de ſeiſin ſur 
certain condition, ẽ 
ceſt cas rien de les 
te nements paſſa per 
le fait, pur ceo que le 
condition neſt com⸗ 
pꝛile deins le fait, & 
le feoffment eſt en ti⸗ 
el foꝛce ſicõe nul tiel 
fait uſt eſte fait. 


Lſo if a man make 
A deed of feoffment 
to another, and in the 
Deed there is no condi- 
tion, &c. and when the 
Feoffor will make live- 
ry of ſeiſin unto him by 
force of the ſame deed, 
he makes livery of ſei- 
ſin unto him upon cer- 
tain condition; in this 
caſe nothing of the tene- 
ments paſſeth by the 
Deed, for that the con- 
dition is not compriſed 
within the Deed, and the 
feoffment is in like force 
as if no ſuch Deed had 
ben made. 


of feoffkment in fee, and the feoffoꝛ deliver ſeifin fo life, the Fe⸗ 


offce ſhall hold it but foꝛ life: but if the 11verp be expzeflp for life, and alſo accoꝛding to the 
Deed, the whole fee imple ſhall paſs, becauſe it hath a reference to the Decd + 


C | Ter þ feoffment J] Tem ſi feoffinet 
ſoit fait ſur tiel 


| ſoit fait, &. and 


Sect. 360. 


LS O if a feoff- 
ment be made 
con⸗ 


LIMI 


Lib. 3. 

condition, q le feof- 
fee ne alicera ia terf 
a nullp, ceſt condt- 
tion eſt voide, pur 
ceo que quant home 
eſt enfeoffe de terres 


ou tenements il ad 


power de eur alie⸗ 
ner a aſcun perſon 
er ig lep. Car ſi 
el condition ſer- 
roft bone, donque 
la condition luy 
ouſteroit de tout le 
power que la ley 
luy dona, le quel ſer⸗ 
rojt encoter reaſon, 
c pur ceo tiel condi- 
tion eſt volde. 


upon Condition. 
upon this condition, 

that the feoffee ſhall 

not alien the land to 

any, this condition is 

void; "becauſe when a 

man is ; enfeoffed of 
lands or tenements, he 

hath power to alien 

them to any perſon: by 

the law: for if ſuch a 

condition ſhould be 

good, then the condi- 

tion ſhould ouſt him 

of all the power which 

the Law gives him, 

which ſhould be a- 

gainſt reaſon ; and 

therefore ſuch a con- 

dition is void. 


Seck. 261: 


the like Law 4s of a deviſe in 
fee upay-:condition that the 
Devilee not alis; the 
condition is 
of a grant, reigals, conũrmag 
tion o; any eher conpepance 
whereby a tea ſimpie doth paſs; 
Foz it is abſurd and repugnant 
to reaſon, that he that hath no 
poſſibilit ta habe the land ve 
vert to him, ſhould reſtrain 
his feoffee in fee ſimpie of ali 
his power to alien. Ind lo it 
is if a man be poſſeſſed of a 
Leaſe foz-.vcars, oz of a hoſe; 
oz of anp other cattel real oz 
perſonal, and give oz ſell his 
whole intereſt oz p2opertp 
therein, upon condition that the 
Donee oz Uendee ſhall not ali⸗ 
en the ſame, the ſame is void, 
becauſe his whole intereſt and 
pꝛoperty is out of him, fo as 


he hath. no poſſibility of a 


Beverter ; and it is againſt 
Trade and Traffique, and bar= 
and ' contracting be= 


id and o it 3 23 


gaining 
tween man and man: and it is within the reaſon of our Authoꝛ that it ſhould ouſte him 
of all power given to him. Iniquum eſt ingenuis hominibus non hberam rerum ſuarum 
alicnarianem ; and Rerum ſuarum quilibet eſt moderator & arbiter. Ind again, Regulariter non 
valet pactum de re mea non alienanda. But theſe are to be underſtood of conditions annexed 
to the grant oꝛ ſale it ſelt᷑ in reſpect of the repugnancp, and not to any other collateral thing, 
as hereafter hall appear. Where our 8 putteth his caſe of a Feoffmeut of Lands, that 
is put but fo2 an example: foz if a man be ſeiſed of a Detgniozy, ez a Rent, oz an Adyow⸗ 
ſon, oz common. 02 anp other inheritance that lieth in grant. and by his Deed granteth the 
Cans to a man and to his heirs, upon condition that he ſhall not alien, this condition is votd. 
But ſome have ſaid, that a man map grant a Rent charge newly created out of Lands to a 
man and to his heirs, upon condition that he ſhall not alien that, that is good, becauſe the 
rent is of. his own creation; but this is againſt the reaſon and opinion of our Juthoꝛ, and 
againſt the height and purity of a fee umple. | 

A man bekoze the ſtatute of Quia emptores terrarum might have made a feoffment in fee, and 
added further, That it᷑ he oz his heirs did alien without licenſe, that he ſhould pay a fine, 
then this had been good, And ſo it is ſaid, that then the Loꝛd might have reſtrained the alie⸗ 
nation of his Tenant by condition, becauſe the Loꝛd had a poſſibility of reverter, and ſo it is 
in the Kings caſe at this dap, becauſe he map reſerve a tenure to himlelf. 

It A. be ſeiſed of Black-acre, in fee, and B. infeoffeth him of White=acre, upon condition 
that A. ſhall not alien Black-acre, the condition ts good, fox the condition is annexed to 
other land, and ouſteth not the feoffee of his power to alien the land whereof the feoffment 
is made, and ſo na repugnancꝝ to the ſtate paſſed by the feoffment :; and ſo it is of gifts, oz 
ſales of chattels reals oz perſonals. 


. Sed, 361. 
T A [Es ur condi- 


Ut if the conditi- © 172 keotkment in fee he 

IVI tioncott ttei, L Yonbe ſuch, that the zh the test knall nds in 
que le feoffee ne alie- feo de ſnall not alien to feo@ 18. o any of his heirs oz 
nera a un tiel, nof- ſuch a one, naming his — — — — 
mant ſon noſme , ou name, or to any of his of allhis power : ** 


— * r 
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21 H 6.34.2. 8 H. 10. 
b. 33 Al 11-24 Dod. & 
Stud. 39.124. 13H. 7. 
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Argument. ex abſurdoy 
vide Seit. 722, wt 
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14H. 4. 13 H. 7. 23. 


21 H. 7. 8. Lib. 911 
56, Knights Caſe. 


PL. Com. 77.4: 8 H. 7. 
IQ» b. 21 K. 5. 47. a. 


Lib. 3. 


10 H. 7. 11. Dod. & 
Stud. 124. 13 H. 7. 23 · 


Bracton, lib. 1. fol. 13. 2. 
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Dyer 33 H. 8. f. 48,49. 


vide Lib. 6. 40, 41. 
Sir Anth. Mildmays 
caſe, 


Cap. 5. 
here pielded by our Authoꝛ is 
o2thp of obſervation. Ind 
tn this caſe if the Feoffee 1. 
N. of intent and purpoſe that 
he "hall infeoff I. S. ome 
Hold that this is a bꝛeach of 
the Condition, foz, quando ali- 
quid prohibetur fieri,ex directo 
prohibetur & per obliquum. 
It a Feoffment be made, 
upon condition that the feof= 
fee ſhall not alien in Moꝛt⸗ 


Of Eſtates 


a aſcun d ſes heires 
ou de iſſues d un tiel, 
ec. ou hujuſmodi, les 
ꝗq̃ur conditiõs ne tol- 
lent tout la power 
dalienation del feof- 
kee, cc. dong tiel con⸗ 
dition eſt bone. 


Sect. 362. 
heirs, or of the iſſues 
of ſuch a one, &. or 
the like, which candi- 
tions do not take away 
all power of alienation 
from the feoffeę; Nc. 


then ſuch condition is 
goa; 2: ielon 


maine, this is good, becauſe ſuch alienation is pꝛohibited by lab: and regularly what(o:z 
ever is p:ohibited by the Law, may be pꝛohibited by condition, be it malum prohibitum, 

malum in ſe. In ancient deeds of feoffment in fee there was moſt commonly a clauſe,” Quod 
licitum fir donatori rem datam dare vel vendere cul voluetit, exceptis viris religioſis Sc JudZis. : -. ; 


C Ote here, the dou⸗ 

ble negative in le⸗ 
gal conſtruction ſhall not hin⸗ 
der the negative, viz. Sub con- 
ditione quod ipſi nec hæredes 
ſui non alienarent. And there= 
foze the Gꝛammatical con= 
fruction is not always in 
judgment of law to be fol= 
lowed. 


C Forſque pur lour 
vies 4 GC. And 
pet if a man make a gift in 
tail , upon condition that he 
tall not make a leaſe foz his 
Oton life, albeit the ſtate be 
lawful , pet the condition is 

d, becauſe the reverſion is 
n the Donoz. 2s if a man 
make a leaſe foz life oz pears, 
upon condition, that thep ſhall 
not grant over thctr eſtate, oz 
let the land to others; thts is 


park, and yet the grant 02 
ſe ſhould be la . 


At a man make a gift 


in tail, upon condition that he 
ſhall not make a leaſe fo: thꝛee 


SeF. 362. 


C | Tem u Tene- 

1 ments ſoſent 
dones en le tail ſur 
tiel condition, que le 
tenant en le tail ne 
ſes heirs ne alienerdt 
en kee, ne en le tail, 
ne pur terme dauter 
vie, fozſque pur lour 
vies demeſne, ec. ti⸗ 
el condition eſt bone. 
Et la cauſe eff, pur 
ceo que quant il fiſt 
tiel alienation æ dil⸗ 
continuance ble tail, 
il fait le contrary a 
lentent del dono2,pur 
que leſtatute de W. 2. 
cap. I. fuit fait, per 
quel eſtatute les e- 


ſtates en le tail ſont 


oweines., 


A Lſo if lands be 
'Y given in tail, up- 
on condition, that the 
tenant 1n tail nor. his 
heirs ſhall not alien 
in fee, nor in tail, nor 
for term of anothers 
life, but only for their 
own lives, &c. ſuch 
Condition is good. 
And the reaſon is, for 
that when he maketh 
ſuch alienation and 
diſcontinuance of the 
entail, he doth con- 
trary to the intent of 
the Donor, for which 
the Statute —— 2. 
cap, I. Was made, 
which Statute $7 
ſtates in tail are or- 
dained. 


Quant il ſit tiel alienation & diſcontinuance del ſtate taile. And there= 


toꝛe if a gift in tail be made upon condition, 
dition is good to ſome intents, and void to 


hat the Donee, dee. ſhall not alien, this con= 
| ſome : fo: as to all thoſe alienations which 
amount to any diſcontinuance of the ſkate tail, (as Litrleton here ſpeaketh) oꝛ is againfk the 


Dtatuteof Weſtminſter 2. the condition is good without queſtion. But as to a common rece= 
berp, the condition is void, becauſe this is no diſcontinuance, but a bar; and this common 


recoberp 


UM! 


UMI 


Lib. 3. upon Condition. Sed. 363. 


recoverp is not reſtrained by the ſaid Statute of W. 2. Ind therefoze ſuch a condition is 
repugnaut tothe tail; foꝛ it is to be obler ved, that to this eſtate tail there be divers incidents. 


Firſt, to be diſpuniſhed of aſt. Secondlp, that the wife of the Donce in Tail ſhall be 


endowed. Thirdly. That the husband of the Feme Donee after iſſue ſhall be Tenant by 
the curteſte. 
— if a man make a gikt in tail, upon condition to reſtrain him of any of theſe incidents, 
the condition is repugnant and void in Law. Ind it is to be obſerved, * that a collateral 
warranty oꝛ lineal with aſſets in reſpect of the recompence, is not reſtrained by the Statute 
of Donis conditionalibus; no moꝛe is the common recovery in reſpect of the intended recom= 
pence. And Littleton to the intent to exclude the common recovery, laith, Ticl alienation & 
diſcontinuance, jopning them together. ; 

Ik a man befoze the Statute of Donis conditionalibus, had made a gift to a man and to the 
heirs of his body, upon condition, That after Iſſue he ſhould not have power to ſell, this con= 
dition ſhould not have been repugnant and void. Pari ratione,after the Statute a man makes 
a gift in tail, the Law tacitè gi bes him power to luffer a common recovery; therefoꝛe to add 
a condition, that he ſhall ha be no power to ſuffer a common recovery, is repugnant and 
void. 

If a man make a feoffment to a Baron and Feme in fer; upon condition That they ſhall 
not alien, to ſome intent this is good, and to ſome intent it is void; foz to reſtrain an aliena⸗ 
tion by feoffment, o2 alienation by deed, it is good, becauſe ſuch an alienation is toꝛtious and 
voidable : but to reſtrain their alienation by fine is repugnant and void, becauſe it is lawful 
and una boi dable. | | | 
It is ſatd, That if a man infeoff an Jnfant in fee, upon condition, That he (hall not 
alien, this is good to reſtrain Alienat ions during his minozity, but not after his full age. 

It is itkewile laid, That a man by Licenſe may give Land to a Biſhop and his Succel⸗ 
ſozs, 02 to an Ybbot andhis Succeſſo2s, and add a condition to it, that they ſhall not without 
the conſent of their Chapter oz Covent, alien, becauſe it was intended a Yoztmain, that ts, 
that it ſhould foꝛ ever continue in that Sce 62 houle, fo that they had it en auter droit, foz 
religious and good ules., 


q Leſtatut e W. 2. cap. I. hereby it appearcth, That whatſoever is pꝛohibted 
bp the intent of any Act of Parliament, map be pꝛohibited by condition, as hath been 


ſaid. 
Seck. 363. 


Or it is proved by 


Daut le reverſi- 
the words compri- 


on rem en / ce 


C '$S- il eſt pꝛobe 
per les parols 


Fourthl v, That Tenant in tail may ſuffer a common recovery : and there⸗ 


compꝛile en melme 
Leſtatute, que la vo⸗ 
lunt del donoꝛ in tiels 
cales ſerroit obſerve, 
> quant le Tenant 
en le Tail fait tiel 
dilcontinuance, il fait 
le contrary a ceo, æc. 
Et aury en eſtates 
en k taile dalcun Te⸗ 
nements, quant? re- 
verſion de fee ſimple, 
ou remainder in Fee 
ſimple eſt en auters 
perſons, quant tiel 
diſcontinuand eſt fait, 
donques le fee ſimple 


ſed 1n the ſame ſtatute, 
That the will of the 
Donor in ſuch caſes 
ſhall be obſerved, and 
when the Tenant in 
Tail maketh ſuch diſ- 
continuance, he doth 
contrary to that, &c. 
And alſo in eſtates in 
Tail of any Tene- 
ments, when the Re- 
verſion of the fee ſim- 
ple, or the remainder 
of the fee ſimple is in 
other perſons ,, when 
ſuch diſcontinuance 1s 
made, then the fee ſim- 


eſt en auters perſons. 


Put the caſe that a man 
make a gift in Tail to A. the 
remainder to him and to his 
heirs, upon condition that he 
ſhall not alien, as to the ſtate 
tail the con dition is good, foz 
ſuch alienation is pꝛohibited, 
as hath been ſaid by the ſaid 
Statute, But as to the fee 
{imple, ſome lap it is repug⸗ 
nant and void, foz the reaſon 
that Littleton hath pielded : 
and therefoze ſome are of opi⸗ 
nion', That this is a good 
Condition, and ſhall defeat 
the alienation foz the eſtate 
tail only, and leave the fee ſim⸗ 
ple in the Alienee; foz that the 
condition did in Law extend 
only to the eſtate tail, and not 
to the remainder. 


¶ Encounter le pro- 


K K k 2 fit 


22 E. 3. 19 17 El. 343. 
Dier. 


() 13H 7. 24 b. 


To H. 7. 11. 13 H. 7.22, 
Lib. C. 41. b Sir Anth, 
Mildmays Caſe, ubi 
ſupra. 


DoR. & Stud. 124. 


10 H. 7. 11. Doct. & 
Stud. 124. 13 H. 7 23» 


* 


II H. 7. 6. 13 H. 7. 22,24. 
Dier 2 & 3 Phil. & 
Mar. 127. b. 


Lib. 3. 


* 46 E. 3. 4+ 


Cap. 5. 
fit de ſes iſſues. Hereby 


it appeareth, that to reſtrain 
tenant in tail from aliena⸗ 
tion againſt the p2ofit of his 
Iſſues, is good, foz that a= 
greeth with the will of the 
Donoꝛ, and the intent of the 
Statute. | 

But a gift in tail may be 
made upon condition, That 
tenant in tail, &c. map alt= 
en foz the p2ofit of his il⸗ 
ſues, and that hath been 
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en le remainder eff 
diſcontinue. Et pur 
ceo que x Tenant en 
tail ne kert tiel choſe 
encounter le p2ofit de 
ſes iſſues c boñ dꝛoit, 
tiel condition eſt boñ 
come eſt avauntdit, 
ec. 


Sect. 364. 


ple in the remainder is 
diſcontinued. And he. 
cauſe Tenant in Tail 
ſhall do no ſuch thing 
againſt the profit of 
his iſſues, and good 
right , ſuch Condition 


is good, as is aforeſaid, 
2 


hol den to be good, and not re 


ſtrained bp the ſaid Statute, and ſeemeth to agree with the 


reaſon of Littleton, becaule in that caſe Voluntas Donatoris obſervetur, &c. and it muſk be fox 


the pꝛofit of the iſſues, 


4 Lienont , 
Gc. Et 
auxy | 

touts les Iſſues ſoi- 


ent morts,, Gc. 
Note, Littleton pur⸗ 
poſely made parcel 
of the Condition in 
the Cepulative, that 
the Tenant in Tail 
ſhould alien, &c. Foz 
if a gift in Tail be 
made to a man and 
to the heirs of his bo⸗ 
dy, and if he die with⸗ 
out heirs of his bodp, 
that then the Dono? 
and his Heirs ſhall 
resenter, this is a 
void Condition; foz 
when the iſſues fail , 
the eſtate determineth 
by the exp:cls limita= 
tien and conſcquentlp 
the adding of the cen= 
dition to defeat that 
which 1s determined 
bp the limitation of 
the eſtate is vord. and 
in that cale the wife of 
the Donee ſhall be en= 
Dowwed, dc. And there= 
foze Littleton to make 
the Conditicn good , 
added an altenation, 
which amounted to a 
wꝛong, and he reſtrai- 
ned not the alienation 
only, ( foz then pꝛe⸗ 
ſentip upon the alie= 
nation the Donoz, &c. 
might re-enter , and 
defeat the eſtate tail) 


Sect. 364. 


I Tem home poit 

doner Terres en 
taile, ſur tiel conditi⸗ 
on, Que ſi le tenant en 
le Tail ou ſes heires 
alienont en fee ou en 
tail ou pur terme dau⸗ 
ter vie, ac. & auxy que 


i touts liſſues veig⸗ 


nants del Tenant en le 
tail ſoient mozts ſans 
Iſſue, que adonques bf 
lirroit al dono!? & a ſes 
heires de entrer.#c. Et 
per tiel voy le dꝛoit de 
le taile poit eſtre ſalve 
apes diſcontinuance al 
iſſue en le taile, ſi aſcun 
y ſoit, iſſint que per voy 
dentre del Oono!, ou H 
ſes heires le taile ne (cf 
my defeat per tiel con⸗ 
dition: Quære hoc. Et 
uncoze fi le Tenant en 
taile en t᷑ caſe, ou ſes 
heires font aſcun dil⸗ 
continuance, celuy en le 
reverſion ou {es heires, 
apes ceo que le taile eff 
determine, pur default 
de iſſue, cc. potent entrer 


AM a man may give 


lands in Tail upon 

ſuch Condition, that if 
the Tenant in Tail or 
his heirs alien in fee or 
in tail, or for term of 
another mans life , &c. 
and alſo that if all the 
Iſſue coming of the Te- 
nant in Tail be dead 
without Iſſue, that then 
it {hall be lawful for the 
Donor and for his heirs 
to enter, &c. And by 
this way the right of the 
tail may be ſaved after 
diſcontinuance to the 
iſſue in tail, if there be 
any: ſo as by way of en- 
try of the Donor or of 
his heirs, the taill ſhall not 
be defeated by ſuch con- 
dition: Quære hoc. And 
yet if the tenant in tail 
in this Caſe, or his heirs, 
make any diſcontinu- 
ance, he in the reverſi- 
on or his heirs, after 
that the tail 1s deter- 
mined for default of Iſ- 
ſue, &c. may enter into 
en 


UMI 


Lib. 3. 


en le terre per fo2ce 


upon Condition. Sect. 365. 


the Land b but added, and die without iſſue 
y force of to the end that the right of the 


de meſme le conditi⸗ 
on, 4 ne ſerront my 
cohert de ſuer bꝛiete 
de foꝛmedon en le re⸗ 


the ſame Condition, 
and ſhall not be com- 
pelled to ſue a Writ 
of Formedon in the 
reverter. 


eſtate in tail might be pꝛeſer⸗ 
ved and not defcated bp the 
Condition. but might be re⸗ 
covered again by the iſſue in 
tail in a Formedon. 

Ind Littleton ex pꝛeſly ſaith, 


UMI 


verter⸗ that the Donez and his heirs, 
after the diſcentinuance, and after that the eſtate tail is determined, map re⸗ enter, which 
is the intent and true meaning of Littleron in this place. And where it is ſaid in this 
Section (Quzre hoc) this is added by ſome that under ſtood not this caſe, and is not in the 
oꝛiginal. 

. that in a Condition conſiſting of divers parts in the Conjunctive, as here in the caſe 
of Littleton, both parts mult be per foꝛmed, accoꝛding to the old rule, (a) Si plures conditiones 
aſcriptz fuerunt donationi conjunctim, omnibus eſt parendum, & ad veritatem copulativè requiritur 
quòd utraque pars fit vera. But other wiſe it is when the condition is in the disjunctive, foꝛ 
the ſame Authoꝛ in that caſe ſaith, Si diviſim cuilibet, vel alteri eorum ſatis eſt obtemperare. 
Et in disjunctivis ſufficit alteram partem eſſe veram. What then if the Condition oꝛ Limitation 
be both in the Conjunctive and Dis junctive: as if a man make a Leale to the Husband and 
Ai te foꝛ the term of one and twenty pears, if the Husband and Wife, oꝛ any Child between 
them ſo long ſhall live. and then the wife dieth without iſſue: ſhall the Leaſe determine 62 
continue during the life of the Husband ? Andthe anſwer is, that it ſhall continue, foz the 
disjunctive referreth to the whole, and disjoyneth not only the latter part, as to the Child, 
but alſo to the Baron and Feme; fo as the ſenſe ts, if the Baron, Feme, ot any Child ſhall 


lo long live. 


(b) Ind ſo it is, if an uſe be limited to certain perſons, until A. ſhall come from beyond 
Sea, and attain unto his full age oz die, if he doth come from beyond Sea, 02 attain to his 


full age, the uſe doth ceaſe. 


C T Tem, home ne 

poit pleder en 
alcun action, que e- 
ſtate fuit fait en fee, 
ou en kee taile, ou pur 
terme de vie, ſur con- 
dition ſil ne voucha 
un recoꝛd de ceo, ou 
monſtra un elcript 
fouth ſeale, pꝛovant 
meſme la condition. 
Car il eſt un common 
erudition, que home 
per plee ne defeatera 
aſcun eſtate de frank- 
tenement per koꝛce 
daſcun tiel condition, 
finon que il monſtra 
le pꝛooke de conditi⸗ 


on en elcript, cc. ſi⸗ 


Fest. 365. 


Lſo a man cannot 

plead in any acti- 
on, that an eſtate was 
made in fee, or in fee 
tail, or for term of 
life upon Condition, 
if he doth not vouch 
a Record of this, or 
ſhew a writing under 
Seal, proving the 
ſame Condition. For 
it is a common learn- 
ing, that a man by 
plea ſhall not defeat a- 
ny eſtate of Free-hold 
by force of any ſuch 
Condition, unleſs he 
ſheweth the proof of 
the condition in wri- 
ting, &c, unleſs it be 


C. aſcun adlion, 
Be the action real. 
perſonal, oz mixt, if 

a condition be pleaded to de= 
feat a frechold, it is regularlp 
true, that a Deed muſt be 
ſhewed fozth (a) in Court: 
And the reaſon whp the deed 
ſhall be ſhewed fozth to the 
Court is, ſoz that to everp 
dced there be two things re= 
quiſite ; the one that it be ſut᷑⸗ 
ficient in Law, and this is 
called the Legal Part, and 
therekoze the judgment of 
that belongeth to the Judges 
of the Law: the other con⸗ 
cerns matter of fact, as ſeal⸗ 
ing and deliverp , and this 
belongs to the Juroꝛs. And 
becaule eber y Deed ought to 
app2ove it lelf, and be pꝛoved 
by others too, it muſt ap⸗ 
pꝛobe it lelf upon the ſhewing 
of it foꝛth in Court in two 
manners. 


Firft, as to the compoſiti= 
on of the wozds , that * - 
2 
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(a) Bracton lib.2. f. 19, 
vide pl Com. 76. in 
Win beſnes caſe & fol. 
107. in Fulmerſtons 
caie. Bracton ubi ſupta. 


So it was adjudged in 
Com. Banco Paſch. 
30 Eliz. inter Baldu yn 
and Cook commonly 
called Trupennies caſe. 


(b) Hill. 35 Fliz. en 

t eſpaſs per le Seignior 
Mordant vcr. George 
Vaux,, fo adjudged in 
the Kings Bench, 


39 F.4 22. 4E. 4.35. 2. 

9 K. 4.25. b. 26.5. 6 H. 7. 8. 
b. 11 H 7. 22. b. 7 H. 7.6. 
14 H. 8. 22 b. 28 All. p. T. 


(4) Lib. 10. fol. 92. 
Doctor Laybelds caſe. 
7 E. 3. 57. 25 E. 3. 41. 
41 E. 3. 10. Ac. 


Lib. 3. 


45 E. 3e21, 2. 


Lib. 5. fol. 52, 53, Ke. 
Pages caſt, 6 R 2. cap. 4. 


ſeale. 


Cap. 5. 


ſufficient in Law, and that 
the Court ſhall adjudge 

Decondlyp, of ancient time 
if the Deed appeared to be 
raled oꝛ interlined in places 
material, the Judges ad= 
judged upon the view, the 
Deed to be void. But of la= 
ter time, the Judges have 
left that to the Jurc:s to 
trp, whether the raſing oꝛ 
intcrlining were be foze the 
deli ver p. 

And there is a difference 
between a reut, and a re-en= 
trp; foꝛ upon a gift in tail, 
2 a leaſe foꝛ life, a rent map 
be relerved without Deed, 
bnt a Condition with a re⸗ 
entrp cannot be reſerved 11 
thole cales without deed. 


¶ Eſcript deſonth 


Which Littleton in⸗ 
tendeth to be a Deed under 
Seal. N 

And well ſaid Littleton, A 
Deed under Seal, Foz though 
the Deed be inrolled, pet he 
cannot plcad the inrolment 
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non que ceo ſoit en al⸗ 
cuns eſpecial caſes, cc. 
Mes de chattels reals 
ſicome de leas fait a 
terme dans, ou de 
grants de gards fait 
per gardeins in chi⸗ 
valry & hujuſmodi, tc, 
home poit pleder que 
tiels leales ou grants 
fucront fait fur condi⸗ 
tion, #c. ſans monſtre 
alcun eſcript de le con- 
dition. Iſſint en melme 
le maner home poit 
faire de dones c grants 
de chattels perſonals 
c de contracts perſo- 
nals, UC, 


thereof though it be ok recoꝛd. 


Sed. 3 6 A 


in ſome ſpecial caſes, 
&c. But of Chattels, 
reals, as of a Leaſe 
for years, or of grants 
of Wards made by 
Gardians in Chival- 
ry and ſuch like, &c. 
a man may plead that 
ſuch Leaſes or grants 
were made upon con- 
dition, &c. without 
ſhewing any writing 
of the Condition. So 
in the ſame manner 
a man may do of Gifts 
and Grants of Chat- 


tels perſonals, and 


of Contracts perſo- 


nals, &c. 


And though it be exemplified 


(bj vide 32 H.8. in Pa- under the great Seal, (b) pet muſt he ſhe w foꝛth the Deed it ſelf under Seal, as Littleton 


tents, Er. 12 H. 7. 12+ b. Here ſaith, and not the exempliſicatien. And ſo when Littleton w2ote, no Conſtat oz Inſpexi- 


mus of the Kings Letters Patents were available to be ſhewed foꝛth in Court, but the Let= 
nn —— both the Conſtat and Inſpeximus are but exem= 
& plifications ot the inrolment of the Charters, oz Letters Patents: and this a reth by 

e cap · . & the relolution of two leveral (c) Parliaments, one hol den in the third = —5 . 

King Edward the ſixth: and the other in the thirteenth pear of Queen Elizabeth. But 

no bp thole Statutes the exemplification oz Conſtat under the great Seal of the inrolment 

of any Letters Patents made ſince the fourth dap of February, Anno 27 H. 8. oz after to be 

made, ſhall be ſufficient te be pleaded and ſhewed foꝛth in Court, as well againſt the King 

ſh as any other perſon, by the Patentees themſelves (whereof there was ſome doubt (d) con⸗ 

(d) Dyer, T EU 187. ceived upon the ſaid ſtatutes of E. 6.) and by all and every other perſon and perſons claiming 

bp, from, oꝛ under them. Which ſtatutes are general and beneficial, and eſpecially the Act of 

13 Eliz. foz that extends not only to Lands, Tenements and Hereditaments, but to every 

other thing whatſoever, and ought to be favourably conſtrued foꝛ advancement of the remedy 
| and right of the {ubject. 

(e) Lib. 8. fol. 3. inthe The difference between a Conſtat, Inſpeximus, and a Vidimus, pou map read ſe) at large in 

— 1 ages pages caſc. But none of them by Law ought to be had, but onlp of the inrol ment of reco:d, 

6 and not of a Deed oz anp other writing that is not of Recoꝛd: and no Deed, &c. can be in⸗ 

rolled, unleſs it be duly and lawfully acknowledged, 
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2 E. 3. gard. 162.20 E. 3. - . k | : 
arrein preſent. 13. ¶ Si non que ſoit en aſcun eſpecial caſes, Gc. Hereby is implied that if a 


35 H. 6. tir. monſtrans Gardian in Chivalrp in the right of the heir entreth foꝛ a condition 2zoken, he ſhall plead 
des taits 1 18. the ſtate upon condition, without ſhewing of any Deed, becauſe his intereſt is created by 
(f) 20 H. 7. 5. = Law. And lo it is (f) of a Tenant by Statute Merchant oz Staple, oz Tenant by 

egit. 

Likewiſe Tenant in Dower call plead a Condition, cc. Without ſhewing of the Deed. 
4412 7 H-4-33- And the reaſon of theſe and the like caſes, is, fo: that the Law doth create theſe eſtates, and 
des faits, I 1 b. 7 H.6.1, they come not in by him that entered foꝛ the Condition bzoken, ſo as they might pꝛovide foꝛ 
7 H. 5. 3. 3 H. 6. 21. the ſhewing of the Deed, but they come to the Land by authozity of Law, and therefo:e the 
23 fl. 6. 1. 14 H. 8 8. Law will allow them to plead the Condition without ſhe wing ot it, 


(f) But 


UM. 


UMI 


pet the Law pzelumeth tha 


Lib. 33 upon Condition Se. 366. 


(i) But the Lo2d by eſcheat, albeit his eſtate be created by Law, fall not plead a Con⸗ 


dition to defeat a freehold without ſhewing of it, becauſe the deed doth belong unto him. 
2 Tenant by courtefie hall not (g) plcad a condition made by his wife, and a re=cmtrp 
foz a condition bꝛoken without ſhewing the Deed : foz albeit his eſtate be created by Law, 
t he had the poſſeſſion of the Deeds and Evidences belonging to 


His Wife 


or fultile as ſervant by commandment, dec. mult ſhew the . 

(i) R. bought an Ezectione firmæ againſt E. foz ejening him out of the Mannoz of D. 
which he held foz term ot pears of the demile of C. E. the defendant plcaded that B. gabe the 
ſaid mannoꝛ to P. and Katharine his wife in tail, who had iſſue, E. the defendant, and after 
the Donees infeoffed C. of the Mannoꝛ, upon condition that he ſhould demile the Mannoꝛ fo: 
pears to R. the Plaintiff, the remainder to the husband and to the wife, sec. C. did demiſe the 
land to R. the Plaintif, foz pears, but kept the reverſion to himleif, where foze Katharine 


after the deceaſe of her husband entred upon the Plaintiff, & c. foz the condition bzoken, and Sed 


died, after whoſe de ceaſe the land deſcended to E. the iſſue in tail, &c. now detendant, judg⸗ 
ment, | action : exception was taken againſt this plea, decauſe E. the Defendant main= 
tained his entry bp fozce of a condition bꝛoken, and ſhewed fozth no Deed : and the plea was 
ruled to be good, becauſe the thing was executed, and thereſdze he need not ſhew fozth the 
Deed. Nota, the Defendant being iſſue in tail, was renutted to the eſtate tatl. 

In a Przcipe quod reddat againſt S. who pleaded that R. was ſeiſed, and'infeoffed him in 

upon condition of payment ot᷑ certain money at a dap, and faid that R. paid the 

money at the dap, and entred, judgment of the Mrit : exception was taken to this plea, foz 
that he ſheweth foꝛth no Deed of the condition; and it was ruled that he need not ſhew foꝛth 
the Deed, fo: two cauſes: 1. That he ought not to eto any Deed to the Demandant, be=. 
cauſe the Demandant ts a ſtranger. 2. It might be when R. paid the money, and the con= 
good, and the Mrit abated. 5 25 . 

It the land be moꝛgaged upon "condition, and the Moꝛgagte letteth the lands to peats, 
reſerving a Bent, the condition is perfozmed, the Moꝛgagoꝛ re=enters, in an action of debt 
bzought fo2 the Rent, the Leſſee ſhall plead the conditiqn aud the re-entry without ſhewing 
fo:th any Deed. r ee 

In an aſſiſe the Tenant pleads a feoffment of the Inceſtoz of the Plaintiſk unto him, 
the Plainriff ſaith that the feoffment was upon condition, &c. and that the condition was 
backen, and pleads a re entry, and that the Tenant entred and took awap the Theſt in 


dition perfozmed, that the Deed was rebailed to R. and thereupon the plea was adjudgey 


which the Deed was, aud yet detaineth the ſame, the Plaintiff hall not in this caſe be en⸗ 


fo:ced to ſhew the Deed. - | x 
It a woman give lands to a man and his heirs by Deed oz without, generally, ſhe may in 
pleading, averr the (ame to be Cauſa matrimonii przloeuti, albeit the hath nothing in wziting 
to p:ove the lame : the reaſon-whereof lee Sect. 330. p39 
¶ Mes des chattels reals ſicome leaſe fait a volunt, a terme de ans, &c. 


— is a apparent. | 
Sect. 366. 


C TT Tem coment q Lſo albeit a man J X Erdit or ver- 

home en aſcun / cannot in any acti-B did de 12 
action ne poit pleder on plead a condition homes. veredictum qua- 
un condition que tou · which toueheth and con- # diftum veriatts,, as Ju- 
cha 4 Concerna ank- cerns I, Freehold, whe Rum. Et fur ad. ure 
enement ſauns mon⸗ out ſhewing writing o -e non ent ju- 
ffrer eſcript de ceo, this, as is afbrefald. —— L 2 
come eſt avantdit, un- man may be aided upon . judices ſed jura- 
che home poit eſtre ſuch a condition by the {i 725 Fares aro every 
aſde ſur tiel condition verdict of twelve men ought to judge according 
per verdict de rij hoes taken at large in an Aſſiſe *9 the Law that riſerh 


upon 


h) But Leſſees of years, and all others that claim by _ 8 from the party, 
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(f) 35 H. 6. ubi ſupra. 


(80 35 H. 6. ubi ſupra; 


ch) 14 H. S. 8. pl. Coms 
49. 


(i) 44 k. 3. 22. 


See after this chapter 
» 366. 


ITE. 3. tit. Mon. des 
faits. 175. 45 E. 3. K. 


45 E. 3. * b. Pincit. 


10 H. . „ b. E. . 
vide 13 f. 3. 4 * 
Simile in dower 


12 E. 1. Feoffnents & 

Falts 114. F. N. B. a05. b. 
13 R. 2. Monſtrant des 
faits 165. 4 37 
11 H. 7 22. b. 8. 
. 22. 


Lib. 9. fal. 153. 
Lib. 9. fol. 23. 
Lib, 11. fol. 10, 


— 


Lib. 3. 


Cap. 5. 


upon the fat, fox Ex facto 


C Priſe à large. 
There be two kinds of 
Yerdicts ; viz. one. gene= 
rat, and another at large 
oz, eſpetcial. As in an 
Sins y L. 4 b. 

ght dy A. againſt B. 
the Plainciff makes his 
plaint, Quod B. diſlcifivic 


eum de 20 acris terræ cum 


. Perrinen'iis , the Tenant 


» 4+ 8% +/ 


rng: Ef. Coram. 
N .* 


43 Aſſ.z1.Stanf. pl. cor. 
1847165. 3 E. 3. Coron- 
284, 286,287. 44 K. 3+ 
44. 41 E. 3. Coton · 451 


plea % uod 1 x nul- 
lam y #1, e iel 


uod ict. Ag. injuſte 
8 1 Gleiſivit 


Kc. This is & general 
ver ditt. like law it 


tibely. And 1 5 — 


ule they 


at late, and. leave; the 
Augen of Law there= 


przmiſſis & di&is Jurato- 
rum. | 


And though Littleton 
here putteth his caſe of a 
Uervdict at large upon a 


ſpecial matter 


Of Eſtates. 


paiſe a large en Aſſiſe 
lc Novel diſſeiſin, ou 
en aſcun auter action, 
lott fes Juſtices vop⸗ 
lent pꝛender e verdice 
de ii Juroꝛs a, large, 
Sicome mittomus que 
home ſeiſie de certain 
terre en fee, leſſa:meſth 
la terre a un autet pur 


terme de vie ans fait, 


ſur condition de render 
al Lefſo2 un certaine 
rent, & pur default de 


payment un re-entry , 


ec. per fo2ce de quel le 
leſſee eſt ſeiſie come de 
kranktenement, & puis 
t rent eſt aderere per 0 
le leſſaʒ enter en la tre 
c puis ie leſſa arraign 
un Affiſe de Novel diſ- 


ſeiſin, de la terre en⸗ 


vers fe Leſſoz, le quel 
plead, que il fiſt nul toꝛt, 
ne nul dilleiſin, g ſur 
ceo laflife ſoit pile, en 
ceſt caſe les Recogni⸗ 


tozs del aſſffe poyent 


dire & render a les Ju⸗ 
ſtices lour verdict a 
large ſur tout le mat⸗ 
ter, come adire que le 
defendant kuit ſeiſie de 


la terre en ſon demeſne 


come de fee, & iſſint ſei⸗ 


tows ſie meſme 1a terre leſſe 


tter al platntife pur terme 


de la vie, rendant al tel 
lour tiel anntet rent 


papable a ttel featt, tc. 
fur titel conditton, que 


ſi le rent kuit aderere a 


altun tiel Feat a que 


land 
who pleads that he did 


Sect. 365. 


of * Novel diſſe fi, Hr in 


any other action where 
the juſtices will take 
the verdict of la Jarors 
at large. As put the caſe, 
a man ſeiſed of certain 
land in fee, letteth the 
fame land to another for 
term of life without 
deed, upon condition to 
render to the Leſſor. a 
certain Rent, and for 
default of payment, a 
re-entry, &c. by force 
whereof the leſſee is 
ſeiſed, as of free-hold, 
and after the Rent 1s 
behind, by which the 
leſſor entreth into the 
land, and after the leſſee 
arraigne an Aſſiſe of 
Novel diſſeiſin of the 
ainſt the Leflor, 


no wrong nor diſſeiſin, 
and upon this the Aſſiſe 
is taken; in this caſe the 
Recognitors of the Af- 
ſiſe may ſay and render 
to the Juſtices their ver- 
dict at large upon the 
whole matter, as to ſay 
that the defendant was 
ſeiſed of the land in his 
29 of Fee, and 

O ferfed let the fame 
land to the Plant or 
term of his life, ren- 


dring to the leſſor ſuch 


a yearly Rent payable 
at ſuch a feaft, &c. upon 
ſuch''condition, that if 


the Furth behind at 
any fuck feaſt at which, 


| "doſe 


S UMI 


UMI 


Lib. 3. 

doit eſtre pay, donq;s 
bien lfrroft al Leſloz 
dentrer, ec. per foꝛce 5 
quel leaſe le Plaintiff 
fuit ſeiſie en ſon de⸗ 
meſne come de frank: 
tenement , & que puis 
ames: le rent kuit ade- 
rere a tiel Feaſt, cc. per 
que le Lefſo2 entra en 
le terre ſur le poſſeſſion 
le Leſfee & pꝛieroit le 
Diſcretion de les Juſti- 
ces, ſi ceo ſoit un dil⸗ 
ſeifin fait al Plaintiff 
ou nemy, donque pur 
ceo que appiert a les 
Juſtices, que ceo fuit 
nul diſſeiſin fait al 
Plaintiff , entant que 
lentry de le Lefſo2 fuit 
congeable ſur lup; les 
Juſtices doyent doner 
judgment que le Plain; 
tiff ne pꝛendza riens 
per ſon bete daſſiſe, 
Et iſſint en tiel cas k 
Leſſoꝛ ſerra aide, c un⸗ 
Loze nul eſcripture un- 
ques fuit fait del con⸗ 
dition. Car cibien q 
les Juro2s poyent a- 
ver conuſance de le 
leaſe,aury bien ils pop⸗ 
ent aver conuſance de 
condition que kuit de⸗ 
clare 4 rehearſe ſur le 
teas. 


ury, the Court ought to judge accoꝛding to the ſpectal matter; foz albeit Eſto 


upon Condition. 
it ought to be paid, 
then it ſhould be law- 
ful for the Leſſor to 
enter, &c. by force of 
which leaſe the. Plain- 
tiff was ſeiſed in his de- 
meſne as of Freehold, 
and that afterwards the 
Rent was behind at 
ſuch a Feaſt, &c. by 
which the leſſor entred 
into the land upon the 
poſſeſſion of the leſſee, 
and prayed the diſereti- 
on of the Juſtices, if this 
be a diſſeiſin done to 
the Plaintiff or not. 
Then for that it appear- 
eth to the Juſtices that 
this was no diſſeiſin to 
the Plaintiff, inſomuch 
as the entry of the Leſ- 
ſor was congeable on 
him; the Juſtices ought 
to give judgment that 
the Plaintift ſhall not 
take any thing by his 
writ of Aſſiſe. And ſo in 
ſuch caſe the leſſor ſhall 
be aided, and yet no 
writing was ever made 
of the Condition. For as 
well as the Jurors may 
have conuſance of the 
leaſe, they alſo as well 
may have conufance of 
the Condition which 
was declared and re- 
hearſed upon the leaſe. 


Sed. 66. 


Pleas, ſo may it alſo be 
found in Pleas of the 
Crown, oz criminal Cau= 
les that concern life 02 
member. Ws): 

2 Verdict finding mat⸗ 
ter incertainly oꝛ ambigu⸗ 
oully is inlufficient , and 
no judgment (hall be given 
thereupon ; as if an Exe= 
cuto2 . plead Pleinment ad- 
miniſtre, and iſſue is joyned 
thereupon , and the Ju= 
rp find that the Defen= 
dant have goods within 
his hands to be admin= 
ſtred, but find not to what 
value, this is uncertain, 
and therefo:e inſufficient. 

2 Uerdict that finds 
part of the iſſue, and find⸗ 
ing nothing foꝛ the reſidue, 
this is ittlufficient foꝛ the 
whole, becaule they have 
not tried the whole iſ⸗ 
ſue wherewith they are 
tharged. As if an infoz= 
mation of intruſlon be 
b:ought againſt one foz in= 
truding into a Weſſuage, 
and 100 acres - _ up⸗ 
on the general ifſue the 
Jury find againſt the De⸗ 
fendant foz the land, but 
ſaith naching fo; the houſe, 
this is inſufficient to the 
whole, and ſo was it twice 
adjudged. (m) But if the 
Jury give a verdict of the 
whole iſſue, and of moze,&c. 
that which is moꝛe is ſur⸗ 
pluſage, and (hall not (a) 
ſtap judgment, foz Urile per 
inutile non virjatur, but ne⸗ 
ceſſarp incidents requtred 
o» Law , the Jury map 

nd 


It the matter and ſub⸗ 
ſtance of the iſſue be found, 
tt is ſufficient, as Littleton 
himletf ſaith hereafter. 

Eſtoppels which bind the 
intereſt of the Land, as the 
taking of a Leaſe of a 
mans own Land by Deed 
indented, and the like, be= 
ing ſpecially found by the 
ppels regu= 


rly mult be pleadedand relied upon by an apt conciuſton, and the Jury is ſwozn ad veri- 
tatem dicendam, vet when they find veritatem fa&i, they purſue well their Oath, and the 


Court ought to adjudge accoꝛding to Law. 


given in evidence, t 


(b) So may the Jurp find a warranty being 
h it be not pleaded, becauſe it bindeth the right, unleſs it be in a 
Arit of Right, when the Wile is joyned upon the. meer right, 


1711 


(c) Itter 
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ho E. 3. 16. 20 E. 3 
amendment 57. 1 a 
49 in Ceſſavit. 30 E. 3» 
23. 7 Hl. 4 39. 


17 E. 3. 47. 18 . 3 40. 
22 E. 3 l. 18 E. 56. 
15 E. 3. Judgment: 58. 
2 H. 5.3. 7 H. 6 5. 

7 E. 4. 24. 28 H. 6. 10. 


(m) Hill. 25 E liz. in a 

w rit of Error between 

Brace and the Queen In 

the Exchequer Cham- 

ber, Mich. 28 & 29 Eliz, 

inter Gomerſal & Go- 
erfal in account in 

the Bench, 

(a) 31 E.z. Ceiſavit. 25. 


Vide Sect. 484, 435. 
vide Sect. 58. 13 E. 3. 
garr. 26. 15 E. 3. All. 
322. 17 E. 3. 6. 18 All. a. 
35 All. J. 


(b) H 4. 6. b. 27 H. 9. 
22, b. Pl. Com. 515. 
Lib. 4 ſo 53. Rawiing 
Caſe & ibid. Pledolts 
Caſe. 
Hill. 31 Eliz. between 
Sutton and Dicons iu 
the Common place, rhe 
caſe of the Leaſe for 
years by Deed inden- 
ted. 34 E.3. Droit. 29. 


Lib. 3. 


e) 7 R. 2. Coron. 108. 
Plo. Com. Freeman 
Caſe 211. 11H. 4. 2. 
20 Afl.12. 16 Af. 16. 
22 Aſl.23. 5 H. 7. 22. 
P-ſch, 24 H. 8. of the 
Report of Juft ce Sp:l- 
wan in the Kings 
Bench. 

11 H. 417.35 H. 6. 
Examin. 17. 29 H. 8.37. 
Dier. g 
35 H. 8 55 48 5 Eliz. 
218.14 H 7. 1 20 H 7. 3. 
(d) Paſch.6 E. 6. in the 
Common place. 

(e) 11 H. 4. 16,17, 

3. Mat. Jurors Br. 8. 
vide Dier ubi ſupra- 


Paſch.6 E. 6. ubi ſupra, 
(Ff) 24 E. 3 75. 


21 E. — 18. 
\ 


W. 2 cap-30. 7 H.4-Ifs 


8 E. 4. 29 9 H. 7-13: * 


23 H 8. tit. Verdict. Br. 
85. 11 El. z. Dier 283. 
284. 3 E. 2. Itinere 
North. 281 286. 43 Afl. 
31. 26 H. 8 5-44 E- 3 44. 
F. tit. Coron. 94 44 Aſſ. 
17. 45 E-3-20- Pl. Com-. 
92. 9 H 7.3. Vid. lib. 9- 
12. 13. Dowmans calc. 
And ſee there many 
other Authorities. 

31 Afl. Pl. 21. 10 H. 49. 
(m) See more before in 
this Chapter. Sect. 265. 
10 Aſl. p. 9. 21 Aſſ. 28. 
17 Aſſ. 20. 31 Aſl. 21. 


18 * 13. 15 E. 4.16. 
17. 21 H. 7. 22 


Lb. 10. fo. 4. cafe de 
Fer ert. 


Of Eſtates 


Mi ect. 386. 


(e) After the verdict recoꝛded the Jurp cannot vary from it, but dekcze it be reroꝛ they 
may vary from the firlt offer of their verdict, and that verdict which is retoꝛ ded 75 ; MW 
allo they may vary frem a p?1vp'Uerdict. 2 n 
An iſſue found by Uerdict ſhall always be intended true untit it be revetſcd by'; gttaing; 
and upon the attaint no Superſedeas is grantable by Law. | Lo WEE nt ical tie 
It the Jury after their evidence given unto them at the Bar, do at their own charges rat 


"lf 


02 d:ink either betoze oꝛ after they be agreed on their Uerdict, it is finable, but it ail not 
avcid the Ucrdicx : but if befoze they be agreed on their Uerdict they cat oꝛ dꝛink at / the 
charge of the Plaintiff, if the Mer dict be given foz him, it ſhall avotd the Merditt; vut ik 
it be given fo: the Defendant, it ſhall not avoid it, & ſic è converſo. (d / But if attet thep be 
agreed on their Uerdict, they eat oz dzink at the charge of him foz whem they do paſs, it hall 
not avoid the Uerdict. fas "= | n 
(e) If the Plaintiff after evidence given, and the Jury departed from the War, oz anp fo: 
him, do deliver any Letter from the Plaintiff to any of the Jury concerning the matter in 
Iſſue, oꝛ any evidence, oz any eſcrob touching the matter in iſſue which was not giben in 
Evidence, it ſhall avoid the Uerdict if it be found foz the Plaintiff, but not ik it be found koz 
the Detendant, & fic è converſo. But if the Jury carry away any wꝛiting unſealed. which 
was given in evidence in open Court, this ſhall not avoid the Uer din, albcit they hould not 
habe carried it with them. Xs J. 
By the Law of England a Jury after their Evidence given upon the Iſſue, ought to be 
kept together in ſome convenient place without meat oz drink, fire oz candle, which ſome 
Wooks (f) call an impziionment, and without ſpeech with any, unlefs it be the Baikiff, * 
and with him only if they be agreed. After they be agreed, they may iu cauſes between par= 
ty and party give a Uerdirt, and if the Court be riſen, give a pzivy: Verdict befoze any ot the 
Judges of the Court, and then they may eat and d2ink, and the next moꝛning in open Court 
they may either affirm oz alter their pzivp Uerdict, and that which is given in Court-thall . 
ſtand. But in criminal caſes of life oꝛ member, the Jury can give no pꝛivp Uerdict, but 
they mul? give it openly in Court. And hereby appeareth another diviſton of Merditts, viz. . 
a publick Uerdict openly given in Court, and a pꝛivp Uerdict given out of the Court before © 
any of the Judges, as is afozeſaid. | g 
Jury ſwoꝛn and charged in caſe of life oꝛ member cannot be diſcharged by the Court oz 
any other, but they ought to give a Uerdict. Ind the King cannot be NRon⸗ſuit, fox he is in 
Judgment of Law ever pꝛelent in Court: but a common perſon map be Non⸗ſuit. ; 


¶ E, ae de Novel diſſeiſin ou en aſcun auter ation, &c. here it ts to 
be obſerved, That a. ſpecial Verdict, oꝛ at large may be given in any Action, and upon any 
iſſue, be the Iſſue general oz {pecial : and albeit there be ſome contrarp opinions in our Books, 
pet the Law is now ſetled in this point. 


¶ Per que le Leſſor entra. Here it appeareth that the. condition is executed by 
re-entry, yet the Leſſoz after his re-entry ſhall not by the opinion of Littleton, plead the 
Condition without ſhewing the Deed, becauſe he was party and pꝛibp to the Condition: 
foz the parties mul} che w foꝛth the Deed, unlels it be by the act and wꝛong of his adverſary, - 
as hath been ſaid (m) but an eſtranger which is not pꝛivy to the Condition, noꝛ claimeth 
under the ſame, as in the caſes abovelatd appeareth, ſhall not after the Condition is executed 
in pleading be infozced.to ſhew fozth the Deed : and by this diverſity all the Books and 
Juthozities in Law which ſeem to be at variance are reconciled, See allo foz this matter 

the Section next following. | jo af | 
Les Recognitors del Aſſiſe poient dire, ec. Here it appeareth that the 
Juroꝛs may find the fact, albeit the Deed be not ſhewed in Evidence, and the rather, foz 
— Condition upon the Livery (as hath been ſaid) is good albeit there be no Deed 
-C Et prieront le diſcretion des Jutices. That is to ſay,They (having declared 
the ſpecial matter) pzap the diſcretion of the Juſtices,which is as much to ſap,as, That thep 
would diſcern what the Law adjudgeth thereupon, Whether foz the Demandant oz foz the 
> mp hd * an of —— Diſcretio eſt diſcernere per legem, quid fit juſtum, 
t is, to diſcern by the right line of , and nat by the crooked coꝛd of pꝛivate opinion, 
which the vulgar call Diſcretion : Si 3 jure diſcedas,vagus eris, &. — — _ : 


} 


and therefoze Commiſſions that authoꝛiſe any to pꝛoceed, ſecundum [anas diſcretiones veſtras, is 

as much to ſay, as, Secundum Legem & conſuetudinem Angliz. | | 
¶ Car cibien come les jurors poient aver canuſance, G.. 

That they that have Conuſance of any thing are to h an 


dents and Dependants thereupon, foz an Incident 
another, 


e te 1 | 
habe Conuſance alfo of all Jute 
is a thing neccſſarily depending upon 


If 


Lib. 3: upon Condition Se#.367,368, 228 


It a Deed be made dated in a fozeign Kingdom, of lands within England, yet if Livery x E. 27 in Grays cafe, . 
and Seiſin be made ſecundum formam chart, the landſhall pals, fo: it paſſeth by the Livery, I x7, in Grays cafe, 


En melme le 
manner eſt de 
Feollm̃t en fee, ou doe 
en le taile ſur Condi⸗ 
tiõ, com̃t q nul eſcrip- 
ture unque kuit fait 
de ceo. Et ſicome eſt 
dit dun QUerdic a 
large en Alliſe, cc. En 
meſme le manner eſt 
en beef dent koun⸗ 
due ſur diſſeiſin, & en 
touts autres actions, 
ou les Juſtices voy- 
lent pꝛender le ver⸗ 
dice a large y la ou ti⸗ 
el verdict a large eſt 
fait, la manner del 
entry entire eſt mis 


Sect. 367. 


N the ſame manner 

it is of a feoffment 

in fee, or a Gift in 
tail, upon condition , 
although no Writing 
were ever made of it. 
And as it is ſaid of a 
Verdict at large in an 
Aſſiſe, &c. In the fame 
manner it 1s of a Writ 
of Entry founded up- 
on a diſſeiſin, and in all 
other Actions where 
the Juſtices will take 


the Verdict at large, 


there where ſuch ver- 
dict at large is made 
the manner of the 
whole entry is put in 


C Nd it is to be obler= 

ved, That the Court 

cannot a ſpecial verdict, 

if it be pertinent to the mat⸗ 

ter put in Iſſue. Dee the 
Section next pꝛeceding. 

¶ Verdict a large 


It is called a UHerdict at large, 
becauſe it findeth the matter at 
large, and leaves it to the judg⸗ 
ment of the Court: oz it is cal⸗ 
led a ſpecial verdict, becauſe it 
findeth the ſpecial matter, &c. 
Ho as hereby it appeareth, 
That a verdict (as hath been 
ſaid) is twofold,v1z. a Uerdict 
(which is all one) whereof Lir- 
tleton here ſpeaketh ; and a ge= 
neral Uerditt that is generally 
found accoꝛ ding to the iſſue, as 
if the Jſſue be not guilty, to 
find the party guilty oz not 
guilty general, & fic de cæteris. 

here is alſo a verdict given 
in open Court , and a pzivy 
Uerdict given out of Court, 


See the Seaion nert 
following, 


Lee the next preceding 
Seſtion. 


en liſſue, cc. the Iſſue, &c. _ _ „ of 
it ought to be kept ſecret and pꝛivy from each of the parties, befoze it be affirmed in Court. 
Sect. 368. 
C TT Tem en tiel caſe Lo in ſuch caſe Lehough the 
lou Lenqueſt poit where the Enqueſt mii take upon them 


dire lou verdict a lar- 
ge, ſils voilent ÞnÞ ſur 
eur le Conulance de la 
ley ſur le matter, ils 
poyent dire lour verdict 
generalment, come eff 
mis en lour charge, coe 
en le caſe avandit, ils 
potent bien dire, que le 
Leiſo2 ne diſſeiſa pas ł 
Leſſee, ſils voilent, cc. 


may give their verdict at 
large, if they will take 
upon them the know- 
ledge of the Law upon 
the matter, they may give 
their verdict generally as 
is put in their charge, as 
in the caſe aforeſaid they *9 flud 
may well ſay, that the 
Leſſor did not diſſeiſe the 
Leſſee, if they will, &c. 


L112 Seckion. 


16 EO —— —-—. x —— — nXꝙ.f»—::::᷑ 4 


18 E. 4. 10. 12 Aﬀl. 38. 
To Aſſ. 16. 26 H 6. Bar, 
9. 38 Al. 26. 4. 31 Aſl. 
26. 39 Al. 3. 43 Aff. 18. 
44 Afl. 3. 18 E. 3. Aſſ. 77. 
31 E. 3. ibid. 97. d All. 
22. 


4 El. Dyer 207. 
8 Eliz. Dyer 246. 


Cap. 5. 


Or ceo que 
7 il nad aj- 
cun eſcripture de 


ceo. Hereby it alſo 
appearcth , That al- 
beit the 
was executed by rc= 
entrp, pet the Leſſoz 
cannot plead it with⸗ 
out chewing of a 
Deed. But cf this 
matter ſufficient hath 
been ſaid befoze in the 
two next pꝛeceding 
Dettions. 


C Nuel e bo- 


ue plea en Barre. 


In a caſe where there 
have been ſome varie⸗ 
ty ok opinions in our 
Books, Littleton here 
cleareth the doubt, and 
that upon a good 
greund. Foꝛ he him 
felf repozteth in our 
WBeoks, That it was 
hol den by all the Ju= 
ſtices of England, 
That a Leaie fo: 
life, the Reverſion 
to the Plaintiff, was 
a good barre in an 
Iſſiſe , and alſo that 
a leaſe foz ycars, the 
teverſton to the plain= 
tiff, on be pleaded 
in an Aſſiſe: and ſo 
of a Feoffment in 
Fee with warranty. 
And herein the di= 
verſity of pleading 
is to be oblerved; 
fo: in the caſe here 
put by Littleton of 
a leaſe foz life; the 
Tenant ſhall plead 
it in Barre. But in 
a caſe of a Lcaſe foz 
pcars, 02 of an eſtate 
of Tenant bp Sta⸗ 


Of Eſtates 


Seck. 369. 


C T Tem en meſm̃ le 

caſe ſi Y caſe fuit 
ticl,q apꝛes ceo 0 le Lel⸗ 
(02 avoit enter pur de⸗ 
fault de payment, cc. q 


le Leſſer uſt enter ſur le 


Leſſoꝛ & luy diſſeiſiſt, en 
ceſt caſe i le Leſſoꝛ ar⸗ 
raign un Afſile envers k 
Leſſee, le Leſſa luy poſt 
bart dl aſſiſe. Car il poit 
pleader envers luy è bar 
coment le Leſſoꝛ que eſt 
Plaintiff fiſt un Leaſe al 


Delendant pur terme 5. 


ſa vie, ſavant le rever- 
ſion al Plaintiff, quel eſt 
bone piea en Barre, en- 
tant q il conuſt Y rever⸗ 
ſton eſtre al Platntiff, en 
ceſt caſe le Plaintiff nad 
aſc matt d luy aid foꝛſ⸗ 
que le condition fait ſur 
le Leas, & ceo il ne poit 
pleader pur ceo F il nad 
aſcun elcripture de ceo, 
Et entant que il ne poit 
reſpõder al bart, il ſerra 
bart᷑. Et iſſint ceſt caſe 
poyes veier que home eſt 
diſſeiſie, c uncoꝛe il nave⸗ 
ra Aſliſe. Et uncoꝛe ſi le 
Leſſte ſoit Plaintiff, æ le 
Leſſo2 Defendant, il bar⸗ 
rera le Lefſee per verdic 


Daſſiſe, æc. Mes elfi ceſt 


caſe lou le Leſſte eſt De- 
kendãt, ſi il ne voit plead 
le dit plea ẽ Barre, mes 
plead nul to2t, nul diſſei⸗ 
{in,doqs le leſſoꝛ recova 
ꝑ aſſiſe, Cauſa qua ſupra. 


Sec. 369. 


Lſo in the ſame caſe, 

if the caſe were ſuch, 

That after the Leſſor had 
entred for default of pay- 
ment, &c. that the Leſſee 
had entred upon the Leſ- 
ſor, and him diſſeiſed; in 
this caſe, if the Leſſor ar- 
raign an Aſſiſe againſt the 
Leſſee, the Leſſee may bar 
him of the Aſſiſe: for he 
may plead againſt him in 
barre, how the Leflor who 
is Plaintiff made a leaſe to 
the Defendant for term of 
his life, ſaving the Reverſi- 
on to the Plaintiff, which 1s 
a good plea in barre, in ſo 
much as he acknowledges 
the reverſion to be to the 
Plaintiff. In this caſe the 
Plaintiff hath no matter to 
aid himfclf, but the condi- 
tion made upon the leaſe, 
and this he cannot plead, 
becauſe he hath not any 
writing of this: & inaſmuch 
as he cannot anſwer the 
bar, he ſhall be barred. And 
ſo in this caſe you may ſee 
that a man is diſſeiſed, and 
yet he ſhall not have aſſiſe. 
And yet if the Leſſee be 
Plaintiff, and the leſſor De- 
fendant, he ſhall bar the leſ- 
ſee by verdict of the aſſiſe, 
& c. but in this caſe where 
the leſſee is defendant, if he 
will not plead the ſaid plea 
in bar, but plead zul tort. 
nul diff. then the leſſor ſhall 
recover by aſſiſe, Cauſa qua 


ſ pra. tute 


UMI 


LIMI 


Lib. 3. upon Condition. Seck. 270. 
tute 02 Elegit, the Defendant ſhall not plead in bar, as to ſay, Aſſiſa non, &c. but juſtiße by 
fo:ce of the Leaſe, & c. and conclude, & iſſint ſans tort. Ind if the Tenant of the Freehold be not 


named, Ht ſhall plead Nul tenant de franktenement noſme en le brief: and in the caſe of the 
feofkment with warranty, he muſt rep upon the warranty. 


Tem, pur ceo ij 
5 tielx conditions 
ſont plus commune⸗ 
ment mis & elpect- 
fies en faits enden- 
tes, aſcun petit choſe 
ſerra icy dit (a toy 
mon fits ) de enden- 
ture 4 de fait Poll 
Loncernats codittons, 


Et eſt aſcavoir, que ſi 


tendeture ſoit bipartt- 
te, ou tripartite, ou 
quadzipartite, touts 
ies parties de lenden⸗ 


Sed. 370. 


Nd for that ſuch 
Conditions are 

molt commonly put 
and ſpecified in Deeds 
indented , ſomewhat 
ſhall here be ſaid (to 
thee my Son) of an 
Indenture, and of a 
Deed Poll concerning 
Conditions. And it 1s 


to be underſtood, that 


if the Indenture be bi- 
partite , or tripartite, 
or quadripartite , all 
the parts of the Inden- 


4 F- N faits erdentes. 

-x _- Thoſe are called by 
ſeveral names, as Scriptum 
indentatum , charta indentata, 
Scriptura indentata, indentura, 
Literæ indentatæ. An Inden⸗ 
ture is a waiting containing 
a Convepance, Wargaine , 
Contract, Covenants 0z J= 
greements between two 02 
moze, and is inden ted in the 
top ©: fide, anſiocrable to a= 


, nother that likewiſe compuc= 


hendeth the ſelt⸗ lame matter, 
and it is called an Indenturc, 
foz that it 1s indented, and 1s 
called in Gꝛeck ovſye200, 
It a Decd begiuneth, Hac 
Indcntura, &c. and in troth 
the Parchmecnt oꝛ Paper is 
not Jndcnted ; this is no in= 


ture ne ſont q un faft ture are but one Deed denture, becauie words _ 


a | net make it indented. 
en ley, & cheſcun part in Law, and every tit the decdte acually indent= 


ed, and there be no woꝛzds of 
de lendenture eſt de P art of the Indenture — 40 the Deed, pct it 


aury grande fozce & is of as great force is an Indenture in law, foz 
effect, ſicome touts le and effect as all the it may be an Indenture 


without woꝛds; but not b 
parts enſemble. parts together be. — without indenting. N 


¶ En faits indent. Ind here it is be underſtood, that it ought to be in Parch= 
ment oz in Paper. Foz if a wꝛiting be made upon a piece of wood, oz upon a piece of Lin⸗ 


nen, oz in the bark of a tree, 02 on a ſtonc, oz the like, &c. and the ſame be ſealed oꝛ delivered, 


vet it is no Deed; foꝛ a Deed mull be written either in Parchment oz Paper, as bcfoze is 
laid, foz the waiting upon theſe is leaſt ſubject to alteration oz coꝛruption. 
C Si lendenture ſoit bipartite, ou tripartite, ou quadriparte, & c. pigiriie 


is when there be two parts and two parties to the Deed-; Tripartite; when there are thꝛee 
parts and thꝛee parties; and o of Quadꝛipartite, Quinquepartite, Sc. 


C Et de fait Poll. A Deed Poll is that which is plain without any indenting,ſo 
called, becauſe it is cut even oz polled, every Deed that ts pleaded ſhali be intended to be a 
Deed Poll, unle:s it be alledged to be indented. 

¶ Touts les parts del endenture ne ſont que un en ley. It a man by Deed 
dented make a gift in tail, and the Donee dieth without iſſue, that part of the Jndenture 
which belongeth to the Donee, doth now belong to the Donoz, foz both parts do make but 
one Deed in law. ; 

Et cheſcun part del Indenture eft de auxy grand force, Gc. This is 
manifeſt of it ſelf, and is p2oved by the Books afozeſaid. | 

It is to be obſerved, that if the Feoffoz, Donoz, oz Leſſoz ſeal the part of the Indenture 
belonging to the Feoffee, dec. the Jndenture is good, albeit the Feoffee never lealeth the 
Counter part bebonging to the Feoffoz, &c. 


* 


Sec. 


229 


vide Sect. 2 7. 


Lib. 5. fo. 20 Stiles caſe, 


4 E. 2 
4 E. 2. Ley. 68. 2 R. 2. 
Der. 4. 27 H. 6. 9. 


F. N. B. 121. 1. 


38 H. 6. 247 257 , 

9 H. 6. 35. 35 H. C. 3. 4. 
7 E f3. 18. 4 E. 4 18. 
Pl. Com. 234. 
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Lib. 3. 


E. 3. 18. Vide the 
* afore reheaxſed. 


Vid. 40 E. 3.2 7 H.. 14. 
Dyer 28 H. 19. Lib. 2. 
fol. 4. & 5. Godards caſe, 


17 Eliz. Dyer 342. 1 R. 
oo H. 6.28.Bab.12 H. 
8. 12. 30 Aſſ. 21. 


Cap. 5. 


Of Eſtates 


SeF. 371. 


Se. 371. 


(C- feaſance de Indenture 

eſt en deur maners, Un 
eſt de faire eur en le tierce per- 
ſon. Un auter eſt de faire eur en 
le pzimer perſon. Le feaſance en 
le tierce perſon eſt come en tiel 
fone. 

Hæc Indentura facta inter R. de 
P. ex una parte, & V. de D. ex alte- 
ra parte, Teſtatur, quod prædictus 
R. de P. dedit & conceſſit, & hac 
præſenti carta indentata confirma- 
vit præfato V. de D. talem terram, 
&c. Habendum & tenendum, &c. 
ſub conditione, &c. In cujus rei te- 
ſtimonium partes prædictæ ſigilla 
ſua præſentibus alternatim appo- 
ſuerunt. Vel ſic : In cujus rei teſti- 
monium uni parti hujus Indentu- 
ræ penes præfatum V. de D. rema- 
nenti, prædict R. de P. ſigillum 
ſuum appoſuit, alteri verò parti e- 
juſdem Indenturæ penes R. de P. 
remanenti idem V. de D. ſigillum 
ſuum appoſuit, Dat. &c. 

Tiel Endenture eſt appel en- 
denture fait en le tierce perſon, 
pur ceo que les Qerbes tc. ſont 
en la tierce perſon. Et tiel fozme 
dendentures eſt de pluis ſure 
feaſance, pur ceo que eff pluts 
communement ule, cc. 


ND the making of an Inden- 

ture is in two manners. One 

is to make them in the third per- 

ſon. Another is to make them 

in the firſt perſon. The making 

in the third perſon is as in this 
form. 

This Indenture made between R. 


of P. of the one part, and V. of D. of 


the other part Witneſſeth, That the 
ſaid R. of P.hath granted, and by this 
preſent Charter intended, confirmed 
to the _ V. of D. ſuch Land, 
@*c. To have and to hold, Gc. up- 
on Conclition, Gc. In Witneſs where- 
of the Parties aforeſaid to theſe 
preſents , interchangeably have put 
their Seals. 
whereof, to the one part of this In- 
denture, remaining with the ſaid V. 
of D. the ſaid R. of P. hath put his 
Seal; and to the other part of the ſame 
Indenture remaining with the ſaid 
R. of P. the ſaid V. of D. hath put his 
Seal, Dated, Ge. 

Such an Indenture is called an 
Indenture made in the third per- 
ſon, becauſe the Verbs, &c. are 
in the third perſon. And this form 
of Indentures is the moſt ſure 
making, becauſe it is moſt com- 
monly uſed, &c. 


C EF T le feaſance del Indenture eſt en deux manners, & c. pere is another of 
our Authors perfect diviſions. In this and the next Section following Lictleron 
doth illuſtrate his meaning, by ſetting down fo:ms and examples, which do effectually teach. 


In theſe two fozms there are to be obſerved (amongſt other) thꝛee general parts of 
viz. the pzemiſes, the Habendum, and the In cujus rei reſtimonium. But 


theſame, 
hereof hath been 


Cpoken at large, Sect. 1. 4. & 40. foz Littleton ſpeaketh not here of the delivery; but only of the 


Context oꝛ wozds of the Deed. 


¶ Pur ceo que eſt le pluis communement uſe. were it 


reth that that which 


Or thus: 1 _— 


is moſt commonly uſed in Convepances is the ſureſt way. A — obſervantia non eſt re- 
cedendum, & minime mutanda ſunt quæ certam habuerunt interpretationem. Magiſter rerum UIſus. 
It is pꝛobided by the Dtatute of 38 E 3. cap. 4. that all penal Bonds in the third 


Ui 


Lib. 3. upon Condition. 


Perſon be void and holden, foz none, wherein ſome of our Baoks (d) ſeem ta differ, but they 
being rightly underſtood, there is no difference at all. Foz the Statute is to be intended of 
Bonds taken in other Courts out of the Realm, and ſo it appeareth by the 
Act. And it was principally intended of the Courts of Rome, and ſo it appeateth b Ju⸗ 
ſtice Hankſord, in 2 H. 4. in which Courts Bonds were taken in the third perſon. as 
ſuch Bonds made out of the Realm, are void; but other Bonds in the third perſon are re⸗ 
ſolved to be good as well as Indentures in the third perſon, by the opinion of the whole 


p2eamble of that 


Court, in 8 E. 4- 8 | nels 


; a : 

HE making of an Indenture 

in the firſt perſon, is as in this 
form: To al Chriſtian people to; 
whom theſe preſents indented ſhall 


E E feaſance de Jndenture en 
„le primer perſon eſt come 
in kiel koꝛme. Oninibus Chriſti 
fidelibus ad quos præſentes literæ 


Seck. 373,373. 


UMI 


indentatz pervenerint. A. de B. 
ſalutem in Domino ſempiternam. 


Sciatis me dediſſe, conceſſiſſe, & hac 


præſenti carta mea indentata con- 
firmaſſe C. de D. talem terram, &c. 
Vel ſic: Sciant præſentes & futuri, 
quod: ego A. de B. dedi conceſſi, & 
hac præſenti charta mea indentata 
confirmavi C. de D. talem terram, 
&c, Habendum & tenendum, &c. 


ſub conditione ſequenti, &c. In cu- 


jus rei teſtimonium tam ego pred 
A. de B. quam prædict' C. de D. his 
Indenturis ſigilla noſtra alternatim 
appoſuim, Vel ſic In cujus rei te- 
ſtimonium ego præfatus A. uni par- 
ti hujus, Indenturæ ſigillum meum 
appoſui, alteri verò parti ejuſdem 


Indenturæ prædict C. de D. ſigil- 


lum ſuum appoſuit, &c. 


come, A. of B. ſends greeting in our 
Lord G Know ye me 


to have given, granted, and by this. 


my preſent Deed indented, confirmed 
to C. of D. ſuch land, ec. Or thus: 
Know all men preſent and to come, 
that IT A. of B. have given, granted, 
and by this my preſent Deed in- 
dented, confirmed to C. of D. ſuch 
land, ec. To have and to hold, ec. 
upon Condition following, ec. In 
witneſs whereof, as well T the ſaid A. 
1 B. as the aforeſaid C. of D. to theſe 
ndeniures have interchangeably put 
our Feals. Or thus: In witneſs 
whereof I the aforeſaid A. to the one 
part of this Indenture have put my 
Seal, and to the other part of the ſame 
Indenture, the ſame C. of D. hath 
put bis Seal, &c. | 


C H Ere Littleton ſets down three foꝛms of Deeds indented in the firſt perſon, Brevis via 
1 per exempla, longa per præcegta. It is requiſite fox ebery Student to get Pꝛeſi⸗ 


dents and app2oved fozms, not only 


deeds acco2ding to the example of Littleton, but of 
Fines and other Con vepances and Aſſurances, and eſpecially 


of good and perfect pleading, 


and of the right entries and foꝛms of Judgments, which will ſtand them in great ſtead, 
while he ſtudies, andafter when he ſhall give counſel. It is a ſafe thing to follow — 
Pꝛeſidents; foꝛ Nihil ſimul inventum eſt, & perfectum. : 


Sect. 373. 


C Ee il ſemble q tiel enden⸗ 
ture que eſt fait en le pꝛi⸗ 
mer perſon eſt auxy bone en la 


denturè which is made in the 
perſon is as good in Law as the 
ley 


A. D it ſeemeth that ſuch Inden- 
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(a) 40 E. 3. 1.2 H. 4. ro- 
E. 4. 5. 


Vide Sed. $77; 


Cap. 5- 
ley, ſicome lendenture fait en le 
tierce perſon, quant ambideur 
parties ont a ceo miſe lour ſeals: 
car ſi en lendenture fait en b tierce 
perſon, ou en le pumer perſon 
mention ſoit fait que le granto? 
avoit miſe ſolement ſon ſeal, & 


nemy le grantee, donques eſt len. 


denture fanſolement , le fait k 
grantoꝛ. Mes lou mention eſt fait 
que le grantie ad mis ſon ſeale a 
lendenture, #c. donques eſt len⸗ 
denture auxy bien le fait le grante 
come le fait le grantoꝛ. Jflint il eſt 
te fait dambideur , & auxy cheſcun 
part de tendenture eſt le fait dam- 
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Sed. 374- 


Indenture made in the third per- 
ſon, when both parties have put to 
this their ſeals; for if in the Inden- 
ture made in rhe third perſon, or 
in the firſt perſon, mention be 
made that the Grantor only hath 
put his ſeal, and not the Grantee, 
then is the Indenture only the 
deed of the Grantor. But where 
mention 1s made that the Grantee 
hath put to his ſeal to the Inden- 
ture, &c. then is the Indenture as 
well the Deed of the Grantee as the 
Deed of the Grantor. So it is the 
Deed of them both ; and alfo each 
part of the Indenture is the Deed 
of both parties in this caſe. 


bideux parties en tiel caſe, 


C Ere is to be obſerbed, that albeit the words in this Indenture be 1 woꝛzds of 


the Feoffo:, pet if the Feoffee put his Seal to the one part of the 


is the decd of them both. 


ndenture, it 


And in this ſpecial caſe to make it the deed of the Feoffee, it ap⸗ 


peareth bp Lictleron, that mention muſt be made in the Deed, that he hath put to his Seal, 
fo: that he is no way made party to make it, being made in the firſt perſon, but only by the 
clauſe of putting his Seal thereunto. Otherwiſe it is of a deed indented in the third per= 
ſon, as befo:e it appeatcth, foz there he is made party to the Deed in the beginning. And Lit- 
tletons rule is true, that every part of an Indenture is the Deed of both parties; foz as it 


hath been ſaid, both parts make but one deed in Law in that caſe, 


4 8 Ur certain con- 
dition, & c. 
Here by this (c.) is im⸗ 
plied that the Condition 
— — 1 Hon —— 

to the ellate foz lite, 
and to the rema dere 


2 


d not 


tTemainver be no party to 


the Indenture (the par⸗ 
ties thereunto only being 
the Leſſoz and the Te⸗ 
nant fo: life ) pet when 
he — the —— = 
treth and agreeth to 

the lands by fotte of the 
to perfozm the Conditi= 
ons contained in the In⸗ 


6) 


Sect. 374. 
C Tem i eſtate ſoit 


fait p Jndenture 


a un home pur terme 
ve ſa bie, le remainder 
a un auter en fee ſur 
certain condition, cc. 


.t fi le tenant a terme G 


vie avoit mis ſon ſeale 


al part de lendenture, 


t puis moꝛuſt; & 1 que 
eſt en le remainder ent 
en la terre per foꝛce de 
ſon remainder, cc. en 
ceſt cas il eff tenus de 
perfoꝛmer touts les 
conditions compule en 


Lſo if an eſtate be 
made by Indenture 

to one for term of his 
life, the remainder to 
another in fee upon a 
certain condition, &c. 
and if the Tenant for 
life have put his ſeal, to 
the part of the Inden- 
ture, and aſter dieth, and 
he in the remainder en- 
treth into the land by 
force of his remainder, 
&c. In this caſe he is 
tied to perform all the 
Conditions compriſed 
len⸗ 


UMI 


| Lib. 3: upon Condition. Sef. 375. 23L 


MD = Ddenture. And is alſd 
lendenture, ſicome le in the Indenture, as the 222 r alſo 


tenant a terme de vie, tenant for life ought to good, that any cftranger 
devoit fair en ſa vie, x have done in his life to the Jndenture may 


uncoze ceſtup en le re- time, and yet he in the Rder, tür he fanno in this 


mainder ne unqs en- remainder never ſealed caſe take any pꝛeſent 7 
ſea? aſcun part del en⸗ any part of the Inden- — 4 — 25 
denture. Mes la cauſe ture. But the cauſe is, for Deed. . 
eſt, que entant que il that inaſmuch as he en- r 3 
enter & agreea daver — — 5 to * terh lands to B. foz lle, 
les terres per fozce del the lands by force of the the remainder toC. in fee, 
endenture, il eſt tenus Indenture, he is bound ft ute bitt, he in the 
de perkozmer les con- to perform the conditi- remainder entreth into 


ditions deins meſme ons within the ſame In- n 


lendenture fil voile a- denture, if he will have cauſe and reaſon befoze 


1 ' Lirtleron. 
ver la terre, tc. the land, &c. — Lo 


groſſed between A. of the one part, and D. and R. of the other part, whichpurpozteth a demiſe : 
foz pears by 4. to D. and K. A. ſealeth and delibereth the Jndenture to D. and D. ſealeth the 8 E. 3. 8.2, 3 H. 25, bs 
Counterpart to A. But R. did not ſeal and deliver it. And by the ſame Indenture it is Vide 45 E. 3. 17, 12. 
mentioned, that D. and R. did grant to be bound to the Plaintiff in 20 pound in caſe that 

certain conditions compiled in the Jndenture were not perfozmed. And foꝛ this 20 pound A. 

bꝛought an action againſt D. only, and ſhewed foꝛth the Andenture. The Defendant pleaded 

that it is p2oved by the Jndenture that the demiſe by Jndenture was made to D. and R. 

which R. is in full life, and not named in the, wit, Judgment of the wzit. The Plaintiff 

replied, that R. did never ſeal and deliver the Indenture, and ſo his wꝛit was good againſt D. 

ſole. And there the Council of the Plaintiff took a diverſity between a Rent reſerved which 

is parcel of the leaſe, and the land charged therewith, and a ſum in groſs, as here the twentp 

pound is: foꝛ as to the rent they agreed that by the agreement of R. to the Leaſe, he was 

bound to pay it: but foz the 20 pound, that is a ſum in groſs, and collateral to the Leaſe, 

and not annexed to the land, and groweth due only by the deed, and therefoze R. ſaid he was 

not chargeable therewith, foz that he had not ſealed the deed. But in aſmuch as he had 

agreed to the leaſe which was made by Jndenture, he was chargeable by the Jndenture foz 

the ſame ſum in groſs : and foz that R. was not named in the wzit, it was adjudged that the 

wꝛit did abate, 


¶ Ader la terre, & c. Here is implied an ancient maxime of the Law, viz. Qui ſen« 
tit commodum ſentire debet & onus, Et tranſit terra cum onere. 


„ Tv 


* 


eget 


| 
| 
| 
| 


— — — 
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Seck. 3 75. 


Lſo if a feoffment be made 


C Tem ſi feoũment ſoit fait per 
by deed Poll upon condition, 


fait Poll ſur condition, « 


UMI 


pur ceo q̃ ł condition neſt pas per- 
fo2me, le feoffo2 entra « happa la 
poſſeſſion de la fait Poll, ſi le 
feoffee pozt un action de cel en⸗ 
try envers le feoffo? , il ad eſte 
queſtion { le feoffo2 poit pleder 
le condition per le dit fait Poll 
encounter le feoffee. Et aſcuns 
ont dit que non, entant que il 


and for that the condition is not 
performed, the Feoffor entreth 
and getteth the poſſeſſion of the 
deed Poll, if the Feoffee brings an 
ation for this entry againſt the 
Feoffor, it hath been a queſtion, if 
the Feoffor may plead the condi- 
tion by the ſaid deed Poll againſt 
the Feoffee. And ſome have faid 

M m m ſemble 


r r — — — — 
> > 

— — L — wy * 

— — —— 


— — — — owe. 


— 2 CE Rae 


Lib. 3. 


Cap. 5. 
ſemble a eux que un fait Poll, & 
le property de melme le fait ap- 
pertient a celuy a que le fait eſt 
fait, & nemy a celuy que fiſt le 
fait, Et entant que tiel fait ne 
attient al feoffoz, il ſemble a eur 
que il ne poit pas ceo pleder. Et 


auters ont dit le contrary, & ont 


(a) Vide Sea. 170. 
302. 340. 


24 E. 3. 73. 45 E. 3. 
Monſtrans des taits 55. 
(b) 40 All. 34. 1:b.5-75- 
b. Wyna ks caſe. 

( 0 12 H 48 42 E. 3 27. 
Wymarks caſe, ubi ſu- 


pra. 

38 H 6.2. 41 AT. 29. 
12 H. 48. 7H 4 39. 

11 H. 4. 73. 45 E. 3. II. 
F. N. B. 243. 


monſtre divers cauſes. Un eſt, 
ſi le caſe fuit tiel, que en action 
perenter eur, (i le keoffee pleder 
meſme le fait & monſtre eſt al 
Court, en ceſt cas entant que le 
fait eſt en Court, le feofio2 poit 
monſtrer al Court coment en 
le fait ſont divers conditions 
deſtre perfozmes de le part le 
feoffee, #c. 4 pur ceo que ils ne 
fucront perkozmes, il enter, ac. 
t a ceo il ſerra reſceibe. Per m 
le reaſon quant le feoffo2 ad le 
fait en poigne, & ceo monſtra a 
le Court, il ſerra bien reſceive 
de ceo pleder, cc. & noſment 
quant le feoffo? eſt pꝛivy al fait, 
car covient eſtre pꝛiby al fait 
quant il fiſt le fait, &c. 


\ 
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he cannot, inaſmuch as it ſeems unto 
them that a deed Poll and the pro- 
perty of the ſame deed belongeth to 
him to whom the deed 1s made, and 
not to him which maketh the deed. 
And inaſmuch as ſuch a Deed doth 
not appertain to the feoffar, it ſeems 
unto them that he cannot plead it. 
And others have ſaid the contrary, 
and have ſhewed divers reaſons : one 
is, if the caſe were ſuch that in an a- 
ction between them, if the feoffee 
plead the ſame Deed, and ſhew it to 
the Court, in this cafe, inſomuch as 
the deed is in Court, the feoffor may 
{hew to the Court how in the deed 
there are divers conditions to be 
performed of the part of the feoffee, 
&c. and becauſe they were not per- 
formed, he entred, &. and to this he 
ſhall be received. By the ſame reaſon 
when the feoffor hath the Deed in 
hand, and ſhews this to the Court, he 
{hall well be received to plead it, &c. 
and namely, when the feoffor is privy 
to the faitzfor he muſt be privy to the 
deed when he makes the deed, &c. 


C He the latter opinion is clear Law at this dap, and is Littletons own opinion (a) 


as be foꝛe hath been obſerved, 
E Oni monſtre divers cauſes. 


Fœlix qui potuit rerum cognoſcere cauſas. 
Et ratio melior ſemper prævalet. 


. En taui gre le fait eſt en Court, ec. And herewith do agree (b) manp Au⸗ 
thozitics in Law. (c) And if the Deed remain in one Court, it may be pleaded in another 
Court without ſhewing fozth ; Quia lex non cogit ad impoſſibilia. 0 


C Le part le fe offee, Cc. Here alſo is implied, if the condition be to be perfozmed 
on the part of the Fec ffoꝛ, oꝛ by a ranger ; and it is to be underſtood, that when a Deed 
is ſhe wed fozth to the Ccurt, the Deed ſhall remain in Court all that Term in the cuſtody 
of the Cuſtos brevium : int at the end of the Term (if the Deed be not denied) then the Law 
adjudgeth the Decd in the cuſlody of the party to whom it bekongeth : fox a mans evidences 


are as it were the ſine bos of his land. 


But it the Deed be dented, then the deed in judg⸗ 


ment of Law remaineth in Ccurt until the plea be determined. The reſidue of this Section 


nee deth no explication, . 


i Seck, 


UI 


UMI 


Lib. 3. 


CO 
— 


C Arp fi deux. ho⸗ 

mes font un 
treſpas a un aut, le quel 
releaſe a un de eur per 
ſon fait, touts actions 
perſonals , & nient ob- 
ſtant il ſuiſt action de 
treſpaſs envers lauter, 
le defendant bfen poit 
monſtrer que le treſpaſs 
fuſt fait per luy & per 
un auter (on compa- 
nion, & que te Plain⸗ 
tiff per ſon fait que il 
monſtre avant, releſſa a 
ſon companion touts 
actions perſonals, judg⸗ 
ment ſi action, cc. Et 
uncoze tiel fait apper⸗ 
tient a ſon companion, 
gnemy a luy, mes pur 
Leo que il poit aver ad- 
vantage per le fait ſi 
boft monſtrer le fait al 
Court, il poſt ceo bien 
pleder, cc. Per meſm̃ 
le reaſon poit le feof: 
fo en lauter cas quant 
il doit aver advan⸗ 
tage per le condition 
compis deins le fait 
Poll. 


Arp il le feoffee 
* donaſt ou gran- 
taft le fait Poll al 
feoffo2 , tiel grant ſer- 
ra bone, & donques le 
fait g le pꝛoperty del 


upon Condition. 


Sed. 376. 


Lſo if two men do 

a treſpaſs to ano- 

ther, who releaſes to one 
of them by his Deed all 
actions perſonals, and 
notwithſtanding ſueth an 
ation of treſpaſs a- 
gainſt the other, the De- 
fendant may well ſhew 
that the treſpaſs was 
done by him, and by an- 
other his fellow, and that 
the Plaintiff by his deed 
(which heſheweth forth) 
releaſed to his fellow all 
Actions perſonals , and 
demand the judgment, 
&c. and yet ſuch Deed 
belongeth to his fellow, 


and not to him; but be- 


cauſe he may have ad- 
vantage by the Deed if 
he will ſhew the Deed 
to the Court, he may 
well plead this, &c. 
by the fame reafon 
may the Feoffor in the 
other caſe when he 
ought to have advan- 
tage by the condition 
compriſed within the 
Deed Poll. 


Sed. 377. 


Lſo if the Feoffee 
granteth the Deed 

to the feoffor, ſuch grant 
ſhall be good, and then 
the Deed and the pro- 
perty thereof belongeth 


Seck. z 76,377. 


C I deux homes 
font un treſ- 


paſs a un auter, Gc. 
Here by this Section it 
is to be underſtood that 
when divers do a treſ= 
paſs, the ſame is Joynt 
oꝛ ſeveral at the will of 
Him to whom the tw2 

is done, pet if he rel 

to one of them, all are 
diſcharged , becauſe His 
own Deed ſhall be ta= 
ken moſt ſtrongly a=' 
gainſt himſelf ; but o⸗ 
therwile it is in caſe of 
appeal of death, & c. as 
if two men be jopntlp 
and ſeverallp bounden 
in an Obligation, if 
the Obligee releaſe to 
one of them, both are 
diſcharged : and ſeeing 
the Treſpaſſers are par⸗ 
ties and pꝛibies in wong, 
the one ſhall not plead a 
Meleaſe to the other 
without ſhewing of it 
fozth, albeit the Deed ap= 
pertain to the other, 

It an action of debt 
upon an Dbligation be 
bzought againſt an heir, 
he map plead in bar a 
releaſe made by the Db= 
l to the Executo:s. 

ut albeit the Deed be= 
long to another, pet muſt 
he thew it fozth : for 
both of them are pꝛiby 
to the Teſtatoꝛ. 

¶ Per meſme le 


reaſon. Ubi eadem Ra- 
tio, ibi idem Jus. 


ve oz grant his 
— Ag gr Þ 


: andluch 


tes ll is good 
A arQu bs * 
MW Inv 


mm 2 
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27 E. 3. 83. 13 E. 4. 2. 
IF E. 4. 26. 21 E. 4.72. 
22 B. 4. 7. 8 H. 6. 15. 
20 H. 6. 41. 21 H. 6. 
Arbitrement 41. 

2 R. 3.9. 2.14 H. 8. 10. 
34 H. 8. tit. Eſtrange al 
fait a1. 3 H. 6. 18, 26 


13 E. 2. tit. Monſtans 
des faits 42. 


4 


Lib. 3. 


Cap. 5. 


And it is alſo implied, That 
if a man hath an Obligation, 
though he cannot grant the 
thing in Action, pet he may 
give oz grant the Deed, Iz. 
the Pa chment and Wax to 
another, vho may cancel and 


naſe the ſaine at his pleaſure. 


C Serra plus toft en- 
tend que il vient al fait 
per loyal meane, que per 


tortious meane. 


juria non præſumitur. 


( Quzre de dubiis. 
There be th:ce kinds of un= 


Happp men 


1. Qui (cit & non docet, He 
that hath knowledge and 


2. Qui docet & non vivit, He 
that teacheth and liveth not 


thcreafter. 


3. Qui neſcit & non interro- 


a Omnia 
præſumuntur legirime facta, do- 
nec probetur in contrarium. In- 
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fait appertient al Fe⸗ 
offoꝛ, cc. Et quant le 
Feoffo2 ad le Fait en 
poigne, & eſt plead al 
court, il ſerra plufs 


toft entendue que il 


vient al Fait per lop⸗ 
al meane, que per 


toꝛtious meane. Et 
ffſint a eur ſemble 
que le Feoffo2 poit 
bien pleader tiel fait 
polle que compꝛent 
condition, #c. ſil ad le 
fait en poigne. Ideo 
ſemper quære de du- 
biis, quia per rationes 
pervenitur ad legiti- 
mam rationem, &c. 


Seck. 378. 


to the feoffor, &c. and 
when the feoffor hath 
the deed in hand, and is 
pleaded to the Court, 
it hall be rather inten- 
ded that he cometh to 
the Deed by lawful 
means, then by a 


wrongful mean: and fo 


it ſeemeth unto them, 
That the feoffor may 
well plead ſuch Deed 
Poll which compriſeth 
the condition, &c. if he 
hath the ſame in hand. 
Ideo ſemper quere de 
dubiis, quia per rationes 
pervenitur ad legiti- 


mam rationem, &c. 


gat, He that knoweth not, and doth not inquire to underſtand. Therefoze Littleton ſaith, 


Quxre de dubiis. 


Infcllx cujus nulll ſapientla prodeſt. 
Infœlix qui recta docet, cum vivit inique. 
Infoclix qui pauca ſapit ſpernitque doceri. 


* 


¶ Quia per rationes pervenitur ad legitimam rationem. Foꝛ Ratio eſt 


5 


Radius divini Luminis. And by reaſoning and debating of grave learned men the darkneſs of 
ignoꝛance is expelled, and by the light of legal Beaſon the Bight is diſcerned, and thereupon 
Judgment given accozding to law, which is the perfection of Reaſon. This is of Littleton 
here called Legitima ratio, whereunto no man can attain but by long ſtudy, often conference, 
long experiencc, and continual obſervation. | 

Certain it is, that in matters of difficulty the moꝛe ſerioully they are debated and argued, 
the moze truly they are reſolved, and thereby new inventions juſtly avoided, 


Inter cuncta leges, & percunctabere Doctos. 


C £ NOndition en ley, 


c. Littleton ha= 
ving ſpoken of conditions in 
Deed, new acco2ding to his 
own diviſion eomerth to ſpeak 
of conditions in Law. 


¶ Aue ne ſoit ſpeci- 
fie en Eſcript. A conditi⸗ 
on in Law is, that which the 
Law intendeth oz tmplieth 


without expꝛeſs woꝛds in the 
Deed, 


Sed, 387. 


Cc 2 que 


homes ont ſur 
condition en ley, ſont 
tiels eſtates que ont 
un condition per la 
ley a eux annex, comet 
que ne ſoit ſpecifie en 
elſcript. Stcome home 
grant per ſon fait-a 
un auter loffice de 


States which men 
have upon condi- 
tion in Law, are ſuch 
Eſtates which have a 
Condition by the law 
to them annexed al- 


beit that it be not-fpe- 


cified in writing. As if 
a man grant by his 
Deed to another the 

Parks 


UMI 


UMI 


Lib. 3: 


Parkerſhip de un 
Park a ave occupier 
meſme loffice pur 
terme de ſon vie, le- 
ſtate que il ad en lof- 
fice eſt ſur condition 
en ley, ceſtaſcavoir, 
que le parker bien E 
loyalment gardera le 


Park, & ferra' ceo q 


a tiel office appertt- 
elt a faire, ou auter- 
ment bien lirroit al 
graunto2 & a ſes 
heires de lup ouſte, 
& de grant ceo a un 
auter ſil voit, cc. Et 
tiel condition que 
eſt entendus per la 
ley eſtre annere a 
uſcun choſe, eſt auxy 
fozt ſicome la condi⸗ 
tion fuiſſoit mis en 
eſcript. 


upon Condition. 
the Office of Parker- 
ſhip of a Park, to have 
and occupy the ſame 
Office for term of his 
life, the eſtate which 
he hath in the Office is 
upon Condition in 
Law, to wit, that the 
Parker ſhall well and 
lawfully Keep the 
Park, and ſhall do 
that which to ſuch Of- 
fice belongeth to do, 
or otherwiſe it ſhall be 
lawful to the Grantor 
and his heirs to ouſt 
him, and to grant it to 
another if he will, &c. 
And ſuch condition as 
1s intended by the Law 
to be annexed to any 
thing, is as ſtrong as if 
the condition were put 
in writing. 


Seck, 378. 


¶ Aue le Parker bien 
G. loyalment gardera le 


Parke, Oc. Parke, this 
ſhould be wzitten , Parque 
which is a French woꝛd, and 
ſigniſieth that which we vul⸗ 
garlp call a Park, of the 
French verb Parquer to im= 
parke, to encloſe. It is called 
in Domeſday, Parcus. Jn Law 
it ſignificth a great quantitp 
of ground incloled, pꝛiviledged 
fo: wild beaſts of chaſe by 
preſcription, oz by the Kings 
grant, 


The beaſts of Parque , oz 
chaſe, pzoperlp extend to the 
Buck, the Doc, the Fox, 
the Martin, the Boe, but in 
a common and legal ſenle, to 
all the beaſts of the Foꝛzeſt. 
There be both Beaſts and 
Fowles of the Aarren, Beaſts, 
as Hares, Conies, and Bocs, 
called in Becozds (d) Capre- 
oli. Fowles of two ſo:ts , 


viz, Terreſtres and Aquatiles; 


Terreſtres of two ſorts , Sil- 
veſtres and Campeſtres: Cam- 
peſtres, as Partridge, Quatle, 
Baile, Sc. Silveſtres, as Phe= 
ſant , (ood=-Cock, &c. Aqua- 
tiles, as Mailard, Herne &c. 


whereof J have ſeen in this Recozd. () Rex Johanni de Beverly Armigero ſuo quod ipſe cum 
quibuſcunque canibus ſuis ad quaſcunque beſtias feras Regis in quibuſcunque foreſtis , parcis ſuis, 
quotieſcunque voluerit, venari poſſit, & quoſcunque Falcones poſſit permittere volare ad quaſcunque 
aves de Warrena in quibuſcunque ripagiis, &c. 

It is reſolved (e) by the Juſtices and the Kings Council, that Capreoli, id eſt, Roes, non 
ſunt beſtiæ de Foreſta, eo quod fugant alias feras. Beaſts of Fozeſts be pzoperly Hart, Hind, 
Buck, Hare, Boar and Moolf, but legally all wild beaſts of Uenerp. 

A Fozeſt and Chaſe are not; but a Park muſt be incloſed. The Fozreſt and Chaſe do dif= 
fer in Offices and Laws: everp Foꝛreſt is a Chaſe, but cvery Chale is not a Foꝛreſt. A 
ſubject may have a Foꝛreſt by ſpecial grant of the Ring, as the Duke of Lancaſter, and Ab⸗ 
bot of Whitby had, 


Ockam cap. quid Regis Foreſta, ſaith, Foreſta eſt tuta ferarum manſio, non quarumlibet, ſed 
ſilveſtrium, non qu:buſlibet in locis, ſed certis, & ad hoc idoneis, unde Foreſta E. mutata in O 
Quaſi fereſta, hoc eſt, Ferarum ſtatio. | 

Pudzeld oz Woodgeld is to be free from papment of money foz taking of wood in any Foꝛ⸗ 
reſt. But let us now return to our Littleton. 

In this Section Littleton putteth an example of a condition in Law annexed to the Office 
of the Keeper of a Park; but this example muſt be underſtood with a diſtinction ; fo if the 
Parker doth not attend on the Park one oz two, &c. daps, this is no foꝛfeiture of the Office 
of Parkerſhip; but it in his default any Deer be killed, and ſo a damage to the Loꝛd, that is 
a fo:feiture : fo2 (that it may be ſaid once foz all) non-uſer of it ſelf without ſome ſpecial 
damage is no fozfeiture of pzibate Offices, but non-uſer of publick offices which concern 
the adminiſtration of Juſtice, oz the Commonwealth, is of it ſelf a cauſe of fozfeiture. 


( Luy outer ſil doit, EXC. Littleron here ſpeaketh of an Duſter by foꝛce of a 
Condition in Law; therefoze it is to be ſeen in what other caſes the Gꝛantoꝛ may lawfulip 
ouſt his Officer. ; | 

There is a diverſity between Officers that have no dther pꝛofit but a collateral certatn 
Fee, foz there the Gzantoꝛ may diſcharge him of his ſervice, as to be a Bailp, — 
| epo?, 
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(d) Hill. 13 E. 3. Co- 
ram Rege in Theſaut. 


(035 E 3. rot. patent 
Pais I. m. IO, 


(e) Hill. 13 E. coram 
Rege in Theſaur. 


Vide SeQ. 1. 


Vide Brac. fo. 21 1. & 
316. Britron fo. 34. Fle- 
ta lib. 2. cap. 347 37. 


5 E. 4 15. b. L. 5 E. 4. 26. 


Pl. Com. 379, 3 80. 


2 H 7. 11. 30 H. 6. 323 
&c. 
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18 E. 48. 31 H. S. grants 
Br. 134. 34 H. g. ibid. 93. 
11 Eliz, Dyer 285. 


22 U. 6. 10. E. 6.6. , 
Lyer 71. 


75 E. 4. 3. I. 5 El.4-26. 
25 H. 8. Bendloes inter 
Eveſque des Londres & 
Hieron. IIb. 9. fo. 5 3,95, 


96, 99. 


(f) Mich. 33 E. I. co- 
ram Rege in Theſaur. 
Leveſque de Durham 
Caſe. Pl. Com. 379. a. 
Sir Henry Nevils Caſe, 
21 E. 4. 20, 93. Lib. 8. 
fo. 44. Wittinghams 
Ca. e. 


Lib. 8. fol. 44. Witting - 
hams Cale. 


Cap. 5. Of Eſtates Seck. 378. 


vepoz, Juditoz, oz the like, the exerciſe whereof is but labour and charge to him, but he muſt 
have his fee: fo2 the main rule of Law is, that no man can fruſtrate oz derogate from his 
own grant to the pzcjudice of the Gꝛantee. And where albeit the Gꝛantee hath no other pꝛolit 
but his fee, pet that fee is to be received and taken out of the . p:ofits appertaining to the Lezd 
within his office ; foz there the Gzantoz cannot diſcharge him of his lervice oz attendance, 
fo: that map turn to the pꝛejudice of the Gꝛantee, if the Gꝛantoꝛ will not grant the Office 
at all. But in all cafes where the Officer relinquiſheth his Office, and refuſeth- to attend, 
he loleth his Office, Fee, Pꝛolit and all, | | 

There is another divcrſitp, where the G2antee, belides his certain fee, hath pzofits and 
avails by reaſon of his Office, there the Gzantoz cannot diſcharge him of his ſervice oz atten= 
dance, foꝛ that ſhould be to the pꝛejudice of the Gzantee. As if a man doth grant to another 
the office of the Stewardſhip of his Courts of his Mannozs with a certain fee, the Gzantox 
cannot diſcharge him of his fervice and attendance, becauſe he hath other pꝛollts and fees 
belonging to his Dffice, which he ſhould loſe if he were diſcharged of his Office. And as 
in the cale which Littleton here putteth of the office of the Keeper of a Park, foz that he hath 
not only his fee certain, but pzokits and avails alſo in reſpect of his Office, as Deer Skins, 
Shoulders, &c. But now let us pꝛoceed and ſee what other particular fozfeitures in 
Law be of this Office here ſpokcn of by Littleron, and ſomewhat of Conditions in Law in 
general. 

And it is to ke underſtood, that if any Keeper kill any Deer without Warrant, oz fell 
02 cut any Trees, (Woods 02 Underwoods, and convert them to his own ule, it it a foꝛ⸗ 
fciture of his Office, fo2 the deſtruction of vert is, by a · mean, deſtruction of Meniſon · So 
it is if he pull down the lodge, o2 any houſe within the Park foz putting of Yay into it foz 
feeding of the Deer, 02 ſuch like, it is a fozfeitute 3 and the reaſon wherefoze the Office in 
— and in like caſes ſhall be fozfetted, (f) is, quia in quo quis delinquit, in eo de jure eſt puni- 
endus. 

As to conditions in Law, pou ſhall underſtand they be of two natures, that is to ſap, by 
the Common Law, and by Statute. And thoſe by the Common Law are of two natures, 
that is to ſay, the one is founded upon skill and confidence, the other without skill oz conti⸗ 


dence : Upon $skill and confidence, as here the office of Parkerſhip and other Offices in the 


next Section mentioned, and the like. 

Touching conditions in Law without skill, c. ſome be by the Common Law, and ſome 
by the Statute. By the Common Law as to every eſtate of Tenant by the Courteſie, Te= 
nant in tail after poſſtbilty of iſſue extinct, Tenant in dower, Tenant fo: life, Tenant fox 
pears, Tenant by Statute Merchant o2 Staple, Tenant by Elegit, Gardian, &c. there is a 
condition in Lay ſecretly annexed to their eſtates, that if thep alien in fee, &c. that he in 
the reverſion cz remainder may enter, & ſic de ſimilibus ; oz if they claim a greater eſtate in 
Court of UBccozd, oz the like. 

Concerning conditions in Law founded upon Statuteg, fo2 ſome of them an entrp is given, 
and foz {ome other a recoverp by action : where an entry is given, as upon an alienation in 
Moztain, &c. and the like. Where an action is given, cz foz waſtagainſt Tenant foz life and 
pears, and the like. 


¶ Et liel condition que eft entendus per la ley eſtre annex a aſcun choſe eſt 


anxy fort, Oc. Here it is wozthy the obſervation to take a view of the diviſions afozc= 
ſaid in ſome particular caſe, As fox example, Admit that an Office of Parkerlhip be 
granted oz detcend to an Infant oz Feme Covert, if the conditions in Law annexed to 
this Office which require skill and confidence be not obſerved and fulfilled, the Office is 
loſt foz erer, becauſe, as Littleton ſaith here, it is as ſtrong as an expzeſs Condition. But 
if a Leale foz life, be made to a Feme covert, oz an Infant, and they by charter of feoff= 
ment alien in fce, the bzeach of this condition in Law, that is without skill, &c. is no abſo= 
lute fozfeiture of their eſtate, Do of a condition in Lats given by Statute, which giveth 
an entry only; As if an Infant, oz Feme covert with her husband aliens by Charter of 
teoffment in Mortmain, this is no bar to the Jnfant, oz Feme covert. But if a recovery 
—— __y an Infant oz Feme covert in an action of waſte, there they are bound and 
ed fc2 eber. 


And it is to be obſerved, that a condition in Law by fozce of a Statute which giveth a 
recover is in ſeme cafe moze ſtrong than a condition in Law without a recovery. Foz if 
Leſſee fo2 life make a leaſe foz pears, and after enter into the land, and make waſte, and the 
Leſſo2 recover in an Anion of waſte, he ſhall avotd the leaſe made befoze the waſte done. 
But if the Leſſee foz life make a Leaſe foz pears, and after enter upon him, and make a fe- 
olfment in fee, this fozfciture ſhall mot aboid the leaſe foz pears, Noz in any of the ſaid 
caſes a pzecedent Rent granted out of the land ſhall be avoided, Foz if Leſſee foz life _ 

a 


UMI 


UMI 
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a rent charge, and after doth waſte, and the Leſſoꝛ recovereth in an action of waſte, he ſhall 
hold the land charged during the life of the tenant foz life ; but if the rent were granted after 
the waſte done, the Leſſoꝛ ſhall avoid it. 

And the reaſon wherekoze the leaſe foz pears in the caſe afozelaid ſhall be avoided, is, be⸗ 
cauſe of neceſſity the action of waſte muſt be bꝛought againſt the Leſſee foꝛ life, which in that 
tale muſt bind the Leſſee foz pears, oz elſe by the Þ of the Leſſee foz life the Leſſoꝛ ſhould 
be barred to recover Locum vaſtatum, which the Statute giveth. 

It a man hath an Office foꝛ life which requtreth skill and confidence, to which Office he 
hath a houle belonging, and chargeth the houle with a rent during his life, and after commit 
a fozfeiture of his Office, the rent charge ſhall not be avoided during his life; foz regularly 
a man that taketh advantage of a condition in law, ſhall take the land with luch charge as he 
finds it. Ind therefoꝛe Liccleton is here to be underſtood, that a Condition in law is as ſtrong 
as a condition in deed, as to avoid the eſtate o2 intereſt it ſelf, but not to avoid pꝛecedent 
charges, but in ſome particular caſes, as by that which hath been ſaid appeareth. 

There be at this day moꝛe conditions in law annexed to offices than were when Littleton 
wꝛote: foz example, fo2 offices in any wiſe touching the adminiſtration oz execution of 
Juſtice, oꝛ Clerkſhip in any Court of Record, oz concerning the Kings Treaſure, Revenue, 
Account, Cuſtoms, Alnage, Auditoꝛſhip, Kings Durvepoz, oz keeping of anp of his Majeſties 
Caſties, Fozts, &c. Foz if any of theſe Officers bargain oz ſell anp of the ſaid offices oz 
any deputation of the ſame, oz take any money oz p2ofit, oz any pꝛomile, covenant, bond oz 
aſſurance, to have an» monep oꝛ reward foꝛ the ſame, the perſon ſo bargaining oz ſelling, oz 
that ſhall take anp ſuch promiſe, covenant, bond oz aſſurance, ſhall not only fozfeit his 
eſtate, but alſo every perſen ſo buping, giving 02 aſſuring be adjudged a diſabled perſon to 
have oꝛ enjoy the ſam? office oꝛ otfices, deputation oꝛ deputations, cc. And that all ſuch bar⸗ 
gains, (ales, pzomiles, covenants and aſſurances, as be befoze ſpecified, ſhall be void, except as 


in the ſame att is excepted. 


Sir Robert Vernon Knight being Cefcrer cf the Kings houſe,of the Rings gift,and having 
the reccit of a great ſum of monep pearlp of the Kings Revenue, did foz a certain ſum of 
monep bargain and leli the lame to Sir A. I. and agreed to ſurrender the ſaid office to the 
King, to the intent a grant might be made to Sir A. I. who ſurrendered it accozdingly : 
and thereupon Sir A. was by the Kings appointment admitted and lwoꝛn Coferer. And it 
was reſolved by Sir Thomas Egerton Lozd Chancellour, the chief Juſtice, and others to 
whom the King referred the ſame, that the ſaid office was void by the laid Statute,and that 
Sir A. was diſabled to have oꝛ to take the ſaid office, and that no non obſtante could diſpence 
with this act to enable the ſaid Sir A. foz the realon and cauſe befoze mentioned, Sect. 180. 
Ind hereupon Sir A. was removed, and Sir Marmaduke Darrel [won (by the Kings 
Commandment) in his place. And note, that all pzomiſes, bonds and aſſurances, as well 
on the part of the bargainoz, as of the bargainee, are void by the ſame Act. (*) Nulla alia re 
magis Romana reſpublica interiit, quam quod magiſtratus officia venalia erant. 

(g) Jugurth going from Rome, ſaid to the City, Vale venalis civitas, mox peritura fi emptorem 
Invenlas. 

Therefoze bp the Law of England it is further pꝛobided, that no Officer 02 miniſter of 
the King {hall be oꝛdained oꝛ made foz any gift oz bꝛocage, favour oz affection, noꝛ that any 
which purlueth by him oz anp other pzivilp oz openlp to be in any manner of cffice, (hall be 
put in the ſame office oꝛ in any other, but that all ſuch officers ſhall be made of the beſt and 
molt lawful men and ſufficient. I law wozthy to be w2itten in letters of Gold, but moze 
woꝛthy to be put in due execution. Fox certainly never ſhall Juſtice be duly adminiſtred, 
but when the officers and miniſters of Juſtice be of ſuch quality, and come to their places 
in ſuch manner as by this law is required. | 


¶ liel condition que eſt entendus per la ley eſtre annex a aſeun choſe, 


et auxi fort ſicome la condition fuit mi iſe en eſcript. And this atcoꝛds with that 
ancient rule, Urique fortior & potentior eſt diſpoſitio legis quam hominis. 
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3H. 7 ca. 12. Auditor, 
Receiver, Bailiff, Keeper 
of a Caſtle, Maſter of 
the Game, Keeper or 
Parker of any Forreſt, 
Parke, Chaſe, &c. 

7 E. 6. ca. 1. Treaſurer, 
Receiver, Collector, 
Bailiff, &c. 

5 E. 6. ca. 16. 


Mich. 13 Jacobi Regis: 


Li. 3. fo. 83. Colſhil 
caſe. 


(*) Erod. fo. 333. 


(g) Saluſt. 


12 R. 2. cap · 2. 


Vide Sec, 419. 426; 
430. 


Lib. 3. 


1 Z. 4. 20,P1. Com. 379. 


8 E. 4. C. 


(*) W. 1. ca. 7. 


(b) Magna charta c. 79. 


Stanf. fo. 152. 
32 H. 8, cap. 28. 


Caps 5. 


Exe ſehal. Ot 
4 8 _ have ſpo⸗ 
ken beloꝛe. 


ConStabulary. 


Def this likewile ſomc= 
thing hath been ſpoken 
befoze, But a Conſtable 
is often taken in the law 
fo: a Warden 02 Keeper, 
as Conſtabularius caſtri 
de Dover & 5. portuum 3 
fo: the Nlarden of the 
Caſtle of Dover, and the 
Cinquepozts, &c. So as 
tn this ſenſe Conſtabula- 
rius is taken foz Caſtel- 
lanus; and this is pꝛobed 
by the Dtatute (*) of 
W. 1. ca. 7. Des priſes de 
Conſtables ou Caſtellains 
fairz des auters, c. Ind 
Magna Charta, c. 19. Nullus 
Conſtabularius vel ejus bal - 
livus capiat blada vel alia 
catalla alicujus qui non ſit 


Of Eſtates 
SeF. 379. 


CT q m̃ e manner 

eſt de graunts 
doffices de ſeneſchal, 
Conſtabular;, Bedela⸗ 
ry, Bayliwick, ou aut᷑s 
offices, cc. Mes ſi tiel 
office ſoft grant a un 
hor, a aver & occupier 
per luy ou ſon deputy, 
dong ſi loffice ſoit oc⸗ 
cupy ꝑ luy, ou per ſon 
deputy, ſicom̃ il devoit 
per le ley eſtre occupy, 
ceo ſuffiſt pur luy, ou 
auterment le granto? 
Et (es heirs poient ou⸗ 
ſte le grantee come eſt 


N this manner it is of 
grants of the Offices 

of Steward, Conſtables, 
Bedelary, Bayliwick, or 
other Offices, &c. But if 
ſuch Office be granted 
to a man to have and to 
occupy by himſelf or 
his deputy, then if the 
Office be occupied by 
him or his Deputy, as 
it ought by the Law to 
be occupied , this ſuf- 
ficeth for him, or other- 
wiſe the grantor and his 
heirs may ouſte the 
Grantee, as is afore- 


ſaid. : 


de villa, ubi caſtrum ſuum fitum eſt, &c. Stanford fol. 152. Conſtabularius Turris London, Foz 
Cuſtos Turris, 32 H 8. cap. 28. Conſtable of the Foꝛreſt, foz the Reeper of the Foreſt, 


Bedelary. Bedel is derived of the French wozd Beadeau, which ſigni ſieth a meſſen= 

ger of the Court, oꝛ under-Baytiff, in Latin Bedellus. 
And the oath of a Bedel of a Mannoꝛ is, that he ſhall duly and truly execute all ſuch At⸗ 
tachments and other Pꝛoces as ſhall be directed to him from the Lozd oꝛ Steward of his 
Court, and that he ſhall p:eſent all pound Beaches which ſhall happen within his Office, 
and all chattels waived and eſtrays. 


C Bayliwicliꝭ Ot this ſufficient hath been laid before, 


C HE: Littleton 

termeth woꝛds 

of limitation to be Con⸗ 

ditions in law: foz, his 
firſt example is, 

¶ Durant lle co- 


Dderture enter enx. 
Durante coopertura inter 


eos. This woꝛd (Duran- 
te) is pꝛoperiy a woꝛd of 
limitation, as Durante 
viduitate, 02 —_— vir- 

ate, oz nte vita, 
Le. Au pꝛopetip a Con⸗ 
dition in law is, as hath 
been ſaid, where the 


Sett. 388. 


C Wem eſtates de 
tres ou tenemets 


purront eſtre ſur con- 


dition en ley, coment 
que ſur leſtate fait ne 
kuit aſcun mention ou 
reherſal fait de le con⸗ 
dition. Sicome mit- 
tomus q un leas ſoit 
fait a le baron, & a ſa 
keme a aver æ tener a 
eur durat? coverture 


Lſo eſtates of lands 

or tenements may 
be made upon con- 
dition in law, albeit 
upon the eſtate made 
there was not any men- 
tion or rehearſal made 
of this condition. As 
put the caſe that a leaſe. 
be made to the husband * 
and wife, to have and 
to hold to them during 


enter 


? 


UMI 


UMI 


terme dauter vie, & per tiel leaſe 


Lib. 3. upon Condition. Set. 38 1. 
enter eux, en ceſt tas the coverture between Law createth the Tame 
ils ont eſtate pur tern them; In this caſe they deten 
de ſour deux vies ſur have an eſtate for term tation; e 


condition en ley, 8. of their two lives upon made, Dum ſola fuerit, 02 3 


ſi un de eur devie, condition in law, &c. if pun, ſola & caſt vixerit. 


ou que Ddivozce ſoit one of them die, or that limitation, as, Dummodo 


: 8 - ſolverit talem redditum. 
fait enter eur, donqs there be a divorce be- — 
= 83 d of 
blen lirroft a le Lel⸗ tween them, then it ſhall — ; fo: ey 
ſo2 & a ſes heires be lawful for the leſſor Wann 4 8 _— 
dentrer, &c. & his heirs to enter, & c. the Gꝛantoꝛ Hall S 
ling upon the Mannoz, this is gopd; 02 Quamdiu fe bene geſſerit. | 3 
Ind ſo be theſe twozds ; Donec, Quouſque, Uſque ad, Tam diu, Ubicunque. 
Si lun de enx deve, Oe. Foz if one of them die, the coverture is diſſolved, 
and conſequently the ſtate determined by the limitation. 


C Ons que divorce ſoit fait enter eux, Ec. Here is a diſtinition to be un= 


derſtood: fo2 there be two kinds of divozces, viz. one, 2 vinculo matrimonii, * and the other, 3 


A menſa & tliora. Divortium dicitur à divertendo, oz divortendo, quia vir divertitur ab uxore. 
Divoꝛces A vinculo marrimonii are theſe : Cauſa Præcontractus, Cauſa Metus, Cauſa Impotentiæ 
ſeu Frigiditatis, Cauſa Affinitatis, Cauſa Conſanguinitatis, &c. And I read in an ancient Re⸗ 
coꝛd, Coram Rege, Termino Paſch. 30 E. 1. William de Chadworths Caſe, that he was divozced 
from his wife, fo: that he did carnally know her Daughter befoze he married the mother; 
all which are caules of divozce preceding the marriage. | 

A menſa & Thoro, as Cauſa Adulterli, which diffolveth not the marriage A vinculo Matri- 
monii, foꝛ it is ſubſequent to the marriage. And the Divozce that Lictleron here ſpeaketh of 
is intended ſuch di voꝛces as diſſolve the marriage A vinculo matrimonii, and maketh the iſſu e 
baſtard, becauſe they were not Juſtæ nupriz. And therekoze in Litiletons caſe, though the hus⸗ 
band and wife be divgzced Cauſa Adulterii, pet the frechold continueth, becauſe the Coverture 
continueth. And it is farther to be un der ſtood that many divozces that were of foꝛce bp the 
Common Law, when Littleton wzote are not at this dap in fozce, foz by the Statute of 
32 H. 8. ca. 38. It is declared that all perſons be lawful (that is map lawfully tnarry) that 
be not pꝛohibited by the Levitical degrees. A man married the daughter of the ſifter of his 
firſt wife, and was dꝛawn in queſtion in the Eccleſiaſtical Court foz this marriage.alledging 
the ſame to be againſt the Canons, and it was reſolved (n) by the Court of Common Pleas 
upon conſideration had of the ſaid Statute that the marriage could not be impeached,foz that 
the lame was declared by the ſaid X of Parliament to be good in as much as it was not 
prohibited by the Levitical degrees, & fic de ſimllibus. . 


Sect. 390. 


9 T que ils ont eſtate pur N D that they have an eſtate 

terme de lour deux vies, for term of their two lives, is 
Probatur ſic, cheſcun home que ad proved thus; every man that hath 
eſtate de franktenement en aſcun an eſtate of Freehold in any lands 
terres ou tenements, ou il ad e⸗ 
ſtate en fee, ou en fee tail, ou pur 
terme de ſa vie demeſne, ou pur 


eſtate in fee, or in fee tail, or for 
term of his own life, or for term 
of another mans life, and by ſuch 
ils ont franktenement , mes ils a leaſe they have a Freehold : but 
nont per ceſt grant fee, ne kee tail, they have not by this grant fee, 
ne pur terme dauter vie, Ergo ils nor fee tail, nor for term of ano- 
ont eſtate pur terme de lour vies, thers life, Ergo, they have an eſtate 
mes ceo eſt (ur condition en ley, for term of their own lives; but 
en le fozme avantdit, & en ceſt this is upon condition in Law in 
Nnn cas 
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37 H.6.27, E. 3.13. 
Aſſ. Pl. * 


14 E. 2. Grants 92» 


37 H. 6. 27. 


10 Aſſ. 4. 6 E. 8. 9. 31 
E. 3. 18. Annuity 40 
19 H. 5.54. Temps E. 1 
Annuity 150. 11 All. p. 
8. 21 Aſſ. p. 18. 26 E. 3. 
69.7 E. . 16. 9 E 4. 252 
26.9 H 6.39.14 H. 8.13. 
* 47 E. 3. 27.39 E. 3. 32, 
33. 11 H. 4. 14 76. 
Bracton fo. 29288. 
18 E. = 28. 7 H. 8. 
baſtard 


5. 
Br. 44 E. I. baſtards 
21.22 Kdt. Consult. 5. 
6 E. 3.249. 35 E. 3.39. 


(*) vide Sect. 399. 
32 H. 8. cap. 38. 


(n) Trin. 2 Jac. rot. 
1032. 
Richard Parſons caſe, 


or tenements , either he hath an 


Lib. 3. 


Pl. Com. 561. b. 
"Vide Sect. 345. ſimile. 


— H. 6. 27. 


Cap. 5. 
cas ſils fieront waſt, le feoffoꝛ a- 


vera envers cur bitete de walt 
ſuppoſant per lon bziek , Quod 


tenet ad terminum vitæ, &c. mes 
en ſon count il declare comment 
ct en quel manner k leas fuit fait. 


Of Eſtates 


Seck. 382,383. 


form aforeſaid; and in this caſe, if 
they ſhall do waſt, the feoffor ſhall 
have a Writ of Waſte againſt them; 
ſuppoſing by his writ, Quod tenet ad 
terminum vite, Gc. but in his count 
he ſhall declare how, and in what 


manner the leaſe was made. 


Pe ſec. By this argument logically dzawn à diviſione, it appeareth, How ge⸗ 
| ceſſary it is that our Student ſhould (as Littleron did) come from one of the Nni⸗ 
verſities to the ſtudy of the Common Law, where he may learn the liberal Arts, and eſpecially 


Logick : fo: that teacheth a man not 


lp by juſt argument to conclude the matter inqueſti⸗ 


on, but to diſcern between truth and falſhood, and to uſe. a good method in his ſtudp, and p2o= 
bably to ſpeak to any legal queſtion, and is defined thus, Diale&ica cſt ſcientia probabiliter de 
quoris-themate diſſerendi; whereby it appeareth how neceſſar pit is foꝛ our Student. 

0 Suppoſant per ſon briefe, Quod tenet ad terminum vitz, &c. This 
and the reſt of this Section is evi dent and plain. | 


T un Ab- 


Vide Bact. lib. 5. 414. S5. Do it 


is of a Biſhop, 
AFrch=Deacon , 
and other Ec= 
cleffaſtical oz 
tempozal body, 
politique O2 c02= 
pozate, oz of 
any O ficer 
02 Gaduate, 
oz: the like, 
J Reſigne, ou 
ſoit depoſe. 
And ſo it is 


of a Tranlla⸗ 
tion and Cel= 


Sect. 382. 


C JN meſm la man- 

ner eſt, fi un Ab⸗ 
be fait un Leaſe a un 
hoe, a av & tener a luy 
durant le teps le lefſo2 
eſt Abbe, en ceſt cale le 
Leſſee ad eſtate p terme 
de ſa vie demeſne, mes 
ceo eſt ſur condition en 
ley, S. que ſi labbe re⸗ 
ſigna, ou ſoit depoſe, q̃ 
bien lirroit a 8 ſuccefſo2 
dentrer, cc. 


N the ſame manner it is, if 
an Abbot make a leaſe to 
a man for years, to have and 
to hold to him during the 
time that the Leſſor is Abbot 
in this caſe the Leſſee hath 
an Eſtate for term of his own 


life: but this is upon condition 


in Law, s. That if the Abbot 
reſign or be depoſed, that then 
it ſhall be lawful for his Suc- 
ceſſor to enter, &c. 


Beports of Caſes in the Reign 


of ¶ Deviſa les Tene- 


ſion. 


Seck. 383. 


JJ Tem hoe poit AM a man may 
veier en le Liut ſee in the Book 
Daſliſe , viz. anno of Aſſiſes, Anno 38 
38 E. 3. p. 3. un pk E. 3. p. 3. a plea of 
Daſl. en ceſt forme Aſſiſe in this form fol- 
que enſuiſt. 3. Un lowing. s. An Aſſiſe 
Alſiſe de Novel Diſ- of Novel Diſſeiſin was 
ſeiſin auter foits fuit ſometime brought a- 
po2t vers 9. que ple- gainſt A. who pleaded 
da al Aſſiſe, & trove to the Aſſiſe; and it was 
fuit per verdia,Due found by verdict; that 
laͤun⸗ 


CTIVURE Diſſiſes 
4 is a Book of the 


of King Edward the third; 
and it is called the Book of 
Aſſiſes, becauſe the greateſt part 
of the Caſes therein are upon 
Writs of Aſſiſes, bꝛought as 
hath been ſaid, and which hath 
been cited befoze. 


ments a vendre per ſon 
Executor. This muſt 


Uu 


UMI 


Lib. 3. 

launce ſtoꝛ le Plaintifl 
deviſa ſes tenements 
a vendze per le De⸗ 
fendant que kuit ſon 
Executoꝛ, & de faire 
diſtribution des de⸗ 
niers pur ſon alm: 
Et fuit trove que 
maintenant apꝛes la 
moꝛt le Teſtatoꝛ, un 
home luy rendiſt cer⸗ 
tain ſumme de deni⸗ 
ers pur les Tene⸗ 
ments, mes non pas 
al value, æ que le Exe⸗ 
cutoz puis avoit te- 
nus les Tenements 
en ſa main demeſne 
per deux ans, al en⸗ 
tent de les vender 
pluis chier a aſcun 
auter, 4 trove fuit q 
tl avoit tout teinps 
pꝛiſt les profits de les 
Tenements a $ ule 
demeſne ſans rien 
faire pur lalme le 
mozt, cc. Moubray 
Juſtice diſoit, Lexe⸗ 
cutoꝛ en tiel caſe eſt 
tenus ꝑ la ley a fatre 
le vender a pluis toft 
que il purroit apes 
la mozt ſon Teſta⸗ 
toꝛ, & trove eſt que il 
refuſe de faire vendf, 
e iſſint il avoit un de⸗ 
fault en luy, & iſſint 
per fo2ce del deviſe il 
fuiſt tenus dav mis 
touts le p2ofits ave- 
nants de les Tene⸗ 
ments al uſe k mot 
c trove eſt que il ad 


upon Condition. 


the Anceſtour of: the 
Plaintiff deviſed his 
Lands to be ſold by 
the - Defendant who 
was his Executor, and 
to make diſtribution 
of the nioney for his 
Soul. And it was 
found, That preſent- 
ly after the death of 
the Teſtator, one ten- 
dred to him 'a certain 
ſum of money for the 
Lands, but not to the 
value, and that the 
Executor afterwards 
held the lands in his 
own hands two years, 
to the intent to ſell the 
ſame dearer to ſome 
other; and it was found 
that he had all the 
time taken the profits 
of the lands to his 
own uſe, without do- 
ing any thing for the 
Soul of the deceaſed, 
&c. Moubray Juſtice 
ſaid, The Executor in 
this caſe is bound by 
the Law to make the 
ſale as ſoon as he may 
after the death of his 
Teſtator , and it is 
found that he refuſed 
to make ſale, and fo 
there was a default in 
him, and ſo by force 
of the Deviſe he was 
bound to put all. the 
profits coming of the 
lands to the uſe of the 
dead, & it is found that 
he took them to his 


Sed. 383. 


be intended to be of Lands de⸗ 
biſable by Cuſtom ; fox lands 
by the Common Law were 
not debiſable , (as hath been 
ſaid; ) foz in this Dection is 
implied a diverfity, viz. when 
a man de diſeth that his Exe⸗ 
cutoꝛ ſhall ſend the Land, there 
the lands deſcend in the mean 
time to the heir, and until the 
ſale be made, the heir map en= 
ter and take the pzoffts. But 
when the Land ts deviſed to 
his Executoꝛ to be ſold, there 
the deviſe taketh away the 
deſcent, and beſteth the ſtate 
of the Land in the Exccutoz, 
and he may enter and take 
the pꝛofits, and make ſale ac= 
coꝛding to the deviſe.» Ind 
here it a by our Fu= 
thoz , hat when a man 
deviſeth his tenements to be 
fold by his Executoꝛs, it is all 
one as if he had deviſedhis te⸗ 
nements to the Executoꝛs to 
be ſold : and the reaſon is, be⸗ 
cauſe he deviſeth the tene= 
ments, whereby he bzeaks the 
Deſcent. 


| C Mowbray. John 
Moubray was a reberend 
Judge of the Court of Com= 
mon Pleas, and , deſcended of 
a noble Family. | 


C Lexecutor en tiel 


. caſe eſt tenus per la ley a 
faire le vender a pluis 


toft que il purroit apres la 


mort ſon teſtator, Sc. 


And the reaſon hereof is, 
fo: that the mean pꝛofits ta⸗ 
ken befo:e the ſale , ſhall not 
be Aſſets, ſo as he map becom= 


pellable to pay Debts with 


the 
fame ; and therefo:ze the Law 
will infoxce him to ſell the 
Lands as ſoon as he can, foz 
otherwiſe he ſhall take ad= 
vantage of his own laches 2: 


, But if a man deviſe that his 


Executoz ſhall ſell his Land, 
there he may ſell it at anp 
time, foz that he hath but z 
bare power, and no p2ofit. 


' Indby this caſe it appeareth 


what conſtruction the Law 
maketh foz the pay= 
ment of Debts. And e is 
to be obſcrved , That many 

Nnn 2 wor ds 
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Lib. 3. 


Mich. 31 & 32 El. in the 
Kings Bench. Crickmers 
Caſe adjudged,D-6 E.6, 
fol 74. 7 E. 6. 76. 


9 E. 4.50. 


vid. Seck. 222. 


Brat. Ii. 2. o. 16. 17 Aſſ. 
P. 2. 5 E. 3. 42 E. 3. 1. 
43 E. 3. 17. 43 Aſſ. 12. 
7 H. 6. 43. 8 H. 6. 23. 
32 E. 3. Annu. 30. 5 E. 3. 
Annuity 44. 

30 Aſſ. p. 1. 30 Aſl. p.11. 
21 Aſſ. 32. 


8 

Cap. 5. 

words in a Util do make a 
Condition in Law, that 
make no condition in a deed 2 
as here to devile lands to an 
Executoꝛ ad vendendum, ſo if 
lands be deviled to one ad ſol- 
vendum 23 |. to I. S. oz pay= 
ing twenty pounds to J. N. 
this amounts to a Conditi⸗ 
on. And Crickmers caſe was 
this: A man leiſed of certain 
lands holden in Socage had 
iſſue two Daughters, A. and 
B. and deviſed all his lands to 
A. and her heirs, to pap unto 
B. a certain ſum of money at 
a certain dap and place; the 
monep was not paid, and it 


Of Eſtates 


pꝛiſe a $ uſe dmeſne, 
E iſſint auter default 
en luy; Per que fuit 
adjudge q le Plain- 
tiff recobera. Et il⸗ 
ſint appiert per le dit 
judgment, que per 
koꝛce del dit deviſe, 
lexecuto2 navoit E- 
ſfate ne poyer en les 
Tenements, fox(que 
ſur condition in ley. 


Ses. 384. 


own ule, and ſo ano- 
ther default in him. 
Wherefore it was ad- 
judged, That the Plain- 
tiff ſhould recover. And 
ſo it appeareth by the 
ſaid Judgment, That 
by force of the ſaid 
Deviſe the Executor 
had no Eſtate nor pow- 
er in the Lands, but up- 
on condition in Law. 


was adjudged that theſe wozds, To pap c. did amount in a Mili to a Condition, and the 
reaſon was, fo that the land was dcviled to A. foz that purpoſe, otherwile B. to whom the 
monep was appointed to be paid, ſhould be remedilefs, Er intereſt reipublicæ ſuprema hominum 
teſtamenta rata haberi ; and the Leſſee of B. upon an actual Ejectment recovered the motetp 


of the land againſt A. 


C E: ſſint appiert per le judgment, ec. 


This concluſſon upon a Judgment 


is of great authozity in Law, Quia judicium pro veritate accipitur, and, as it hath been ſaid, 


judicium is quaſi juris dictum. 


C Ereby it appeareth 

1 that Limitations 
(which as hath been ſaid, 
Littleton termeth Conditions 
in Law) map be pleaded 
without Deed, and the rea= 
ſon of our Juthoz ts oblerva= 


ble, becauſe the Law in it ſelf - 


purpo:teth the Condition, 
whereof ſomewhat hath been 
ſaid befoze ; andtherefoze took 
back to the Conditions in 
Law, oz wozds of limitation, 
and withall, that a ſtranger 
map take advantage of a li⸗ 
mitation, as hath been ſaid, 

- Littleton having ſpoken at 
large of conditions in .Deed 
and in Law, ſomewhat ſeem= 
eth neceſſarp to be ſaid of de= 
feaſances whereby. the ſtate 
of right of Freehold oz In⸗ 
Heritance map be defeated and 
avoided. 

( Defeafance , pefei- 
fantia is fetched from the 
French woꝛd Defaire, i.e. to 


defeat oꝛ undo, infectum reddere quod factum ef}. 
ces executed, and Jnheritances executoꝛp; 
"denture of Defeaſance be defeated afterwards, 

cannot be defeated by Jndentures.of Defeaſanc 
releaſe of feoffment, c. the ſame map be 


Sed. 384. 


C TT mults att- 

ters choſes & 
caſes y ſont deſtates 
ſur conditiõ en la ley, 
e en tiel caſes il ne 
beſoigne daver mon- 
ſire aſcun fait, rehear⸗ 
ſant la condition pur 


ceo que la ley en luy 


meſm̃ purpo2t le con⸗ 
dition, æc. 

Ex paucis dictis in- 
tendere plurima poſſis. 
- C Plus ſerra dit 
de Conditions en le 
pꝛochein Chapter, en 


le Chapter de Relea- 


ſes, & en le Chapter 
de Diſcontinuance. 


Maxim in Law, Quz incontinenti fiunt ineſſe videntur., 


ND many other 
things there are 
of Eſtates upon Con- 
dition in Law, and in 
ſuch caſes he needed 
not to have ſhewed 
any Deed , rehearſing 
the condition, for that 
the Law it ſelf pur- 
porteth the condition, 
CC. 
¶ Expancis clictis in- 
tendere plurima poſſts. 
More ſhall be ſaid 
of Conditions in the 
next Chapter, in the 
Chapter of Releaſes, 
and in the Chapter of 
Diſcontinuance. 


There is a diberſſty between Inheritan⸗ 
as lands executed bp {iverp, &c. cannot by Jn= 
Ind lo if a Diſleiſee releaſe to a Diſſetloz, it 
e made afterwards ; but at the time of the 
defeated by Indenture of Defeaſance z fox it is a 


But 


UMI 


UMI 


Lib. 3. Of Deſcents. Se. 385. 


But Bents, Fnnuities, Conditions, Warranties, and ſuch like that be Jnheritances, exe⸗ 
cutoꝛy map be defeatedby Defeaſance made, either at that time, oꝛ at any time after: And ſo 
the Law is of Statutes, Becognizances, Obligations, and other things Executozy» 


¶ Ex pancis ditis intendere plurima poſſes. 


Merſes at the firſt were invented foz the help of memoꝛp; and it ſtandeth well with the 
gravity of our Lawyer to cite them, By this verſe of our Authoꝛ, Jnferences and Conclu⸗ 
üons in like caſes are warrantable, Hy 

Laſtly, ſomewhat were neceſſary to be ſpoken concerning clauſes of P2oviſoes, containing 

ower of Revocation, which fince Littleton w2ote, are crept into voluntarp Convepances, 
which pals bp raiſing of ules, being executed by the (*) Statute of 27 H. 8. and are become 
very frequent; and the Inheritance of many depend thereupon. As if a man ſeiſed of Lands 
in Fee, and having iſſue divers Sons, by Deed indented, cobenanteth in conſideration of 
Fatherly love, and foz the advancement of his Blood, oz upon anp other good conſideration, 
to ſtand ſeiſed of thꝛee Acres of Land to the uſe of himſelf fo: life, and after to the uſe of 
Thomas his eldeſt Son in tail; and foz default of ſuch iſſue, to the ule of his ſecond Son in 
tail, with divers like remainders over; With a Pꝛoviſo, that it ſhall be lawful foꝛ the Co⸗ 
venants: at any time during his life to revoke any of the ſaid uſes, &c. This P2ovilo being 
coupled with an uſe, is allowed to be good, and not repugnant to the fozmer Dtatutes- But 
in caſe of a Feoffment, oz other Convepance, whereby the Feoffee oz Gꝛantee, &c. is in by 
the Common Law, ſuch a Pꝛoviſo were meerlp repugnant and void. 

And firſt in the caſe afozelaid; tf the Covenantoz, who had an eſtate foz life do revoke the 
ules accoꝛding to his power, he is leiſed again in fee lmple without entrp o2 claim. 

Secondl p, Me map revoke a part at one time, and part at another. 

Thirdlp, It he make a feoffment in fee, oz lebp a fine, &c. of anp part, this doth extin= 
guiſh his power but foꝛ that part, whereas in that caſe the whole Condition is extinct, But 
if it be made of the whole, all the power is extinguiſhed : So as to ſome purpoles, it is of 
the nature of a condition, and to other purpoles in nature of a Limitation. 

Fourthlp, It he that hath ſuch power of revocation hath no pꝛeſent intereſt in the Land, 


no: by the Ceſſoꝛ of the ſtate ſhall have nothing, then his feoffment oz fine, &c. of the Land ts caſe 


no extinguiſhment of his power, becauſe it is meer collateral to the Land. 
Fifthly, Bp the lame Convepance that the old uſes be revoked, many net» be created oz 
limited, where the foꝛmer ceaſc ipſo facto by the revocation, without either entrp oz claim. 
Sixthly, That theſe revocations are favourably interpzeted, becauſe many mens Inheri⸗ 
tances depend on the ſame. And here J map apply the aboveſaid verſe : 


Ex paucis di&is intendere plurima poſſis. 


Cnar.6, Deſcents que tollent Entries. Sedt. 3 8 5. 


. Ilcents que 

D tollent en⸗ 
| tries . ſont 
en deux maners, ce⸗ 
ſtaſcavoir; ou deſcent 
eſt en kee, ou en kee 
taile: Deſcents en 
kee que tollent entries 
font , ſicome home 
ſeiſie de certaine ter⸗ 
res ou tenements eſt 


[ſcents which 
toll entriesare 
in two Man- 


ners,to wit, where the 
deſcent 1s 1n fee, or in 
fee tail. Deſcents in 
fee which toll entries, 
are as if a man ſeiſed of 
certain lands or tene- 
ments 1s by another 


diſſeiſed, and the diſ- fied by the Id of 44 and 


Iſcents. This word 
cometh of the Latin 
woꝛd deſcendere, id 


eſt, ex locoſuperlore in 
inferiorem movere; and in legal 
un derſtanding it is taken when 
Land sc. after the death of the 
Anceſtoꝛs is caſt by Courle of 
Law upon the heir, which the 
Law calleth a Deſcent, Ind 
this is the nobleſt and woꝛthieſt 
means whereby Lands are 
deribed from one to another, 
becauſe it is wꝛought and ve⸗ 


ight 
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20 A. pl. 7. 7 E. 4. 29. 
Browning and Beſtons 
caſe. Pl. Com.131. 28 H. 
8. Dier 6. 27 H. 8. 15. 
19 R. 2. done 10. Al- 
banies caſe lib. 1. 107. 


(*) 27 H. 8. cap. 10, 


Lib. I. fol. 173; 174» 
Dugges caſe. Lib. 1. fol. 
107, Albanies caſe. Libs 
10. fo.143.Scropes caſe. 
Lib. 7. fol. 12, 13. Sir 
Francis Englefieldy 

Co 


Mirror cap. 2. Seq, 3. 

Brac. I. 5. fol. 370. & 
Britton, fol. 115. 315 

Vide Ses. 3. 7 


Lib. 3. 


Y Brad lib. 4. fol. 162. 
& 209 Britton fo. 115. 
Fleta lib. 4. cap · 2. 

Cu) 50 E. 3.21.1 Aſſ. 13. 
20 H. 3 Aſl. 432. 9 Aff. 
15. 29 Aff. 54. 26 Al. 
12.21 Aſſ. 28 43 Aſſ. 17. 
Cb,) Lamb. explicat. 
Fol. 120. 70. 


11 H: 7. 13. 40 E. 3. 24. 


33 E. 3. gard. 162 6 H. 4. 
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Cap. 6. 


Bight of bloud, unto the woꝛ⸗ 
thieſt and next of oy bloud 
and KRindzed cf the Anceſtoꝛ; 
and therefoze it hath not in the 
Common Law altogether the 
ſame ſignification that it hath 
in the Civil Law; foz the Ci⸗ 
vilians call him Hzredem, qui 
ex teſtamento ſuccedit in uni- 
verſum jus teſtatoris. But by 
the Common Law he is on⸗ 
Iv Heir which ſucceedeth bp 

of bloud. Ind this 
agreeth well with the Etp= 
mologp of the wozd (Heir) 
to whom the lands deſcend, foꝛ 
Hzres dicitur ab hærendo, quia 
qui Hzres eſt hæret, hoc eſt, 
proximus eſt ſanguine illi cujus 
eſt Hzres. Do as he that is Hz- 
res, ſanguinis eſt Hzres, & herus 
hæreditatis. 


¶ Diſcents que tol- 
lent entries ſont en deux 


Manner 5. Mere is an exact 
and perfect diviſion made bp 
our AJuthoꝛ, and pet withall 
plain and perlpicuous. 

Now as a Deſcent is the 
woꝛthieſt means to come to 
lands, &c. ſo hath the Meir 
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pur un auter diſſeiſie, c 
le diſſeiſoꝛ ad iſſue & 
mozuſt de tiel eſtate 
ſeiſie, oꝛe les tene⸗ 
ments difcendont a le 
iſſue del diſſeiſoꝛ per 
courſe de la ley come 
heite a lup : Et pur 
ceo que la ley mitte 
les terres ou tene- 
ments ſur liuſſe per 
koꝛce del diſcent, iſſint 
que liſſue vient a les 
tenements per courle 
de ley, e nemy per ſon 
fait demeſne , lentry 
le diſſeiſee eſt tolle, & 
il eſt mis de luer un 
bꝛiek Dentre ſur diſſei- 
ſin envers le heir le 
Diſſeiſoꝛ, de recoverer 
la terre. 


Sed. 3 8 5. 
ſeiſor hath iſſue, and 
dieth of ſuch eſtate 
ſeiſed, now the Lands 
diſcend to the iſſue of 
the diſſeiſor by courſe 
of Law, as heir unto 
him. And becauſe 
the law caſt the lands 
or Tenements upon 
the iſſue by force of 
the deſcent; ſo as the 
iſſue cometh to the 
lands by courſe of 
law, and not by his 
own Act, the entry 
of the Diſſeſce is ta- 
ken away, and he is 
put to ſue a Writ of 
Entry ſur dliſſeiſin a- 
gainſt the heir of the 
Diſſeiſor, to recover 
the land. 


moꝛe p2iviledges then any that by other order oꝛ means come to the Lands, dc. as ſhall ap= 


peat hereafter. 


Nota, In ancient time (*) if the Diſſeiſoz had been in long poſſeſſion, the Diſſeiſce could 


not have entred upon him. (a) Likewiſe the Diſſeiſee could not have entred upon the Fe= 
offce of the Diſſeiſoz if he Had continued a Pear and a dap in quiet poſſeſſion. But the law 
is changed in both theſe Caſes ; only the dying ſeiſed being an Act in law, doth hold at this 
dap; and this leemeth to be very ancient, foz this was the law befoze the Conqueſt, (b) 
Porro autem quam maritus fine lite controverſia ſedem incoluerit, eam conjux & proles fine con- 
troverſia poſſidento, fi qua in illum lis fuerit lata viventem, eam hæredes ad ſe (perinde atque is 
virus) accipiunto. 

And one of the reaſons of this ancient Law may be, that the heir cannot ſuddenly bp en⸗ 
tendment of law, know the true ſkate of his Title. And foꝛ that manp advantages follow 
the poſſeſſion and Tenant, the law taketh awap the entry of him that would not enter upon 
the Anceſtoꝛ, who is pꝛeſumed to know his Title, and dꝛiveth him to his Attion againſt the 
Meir that may be ignozant thereof. 


¶ E: mornſt de tie} eſtate ſeiſte. To a Deſcent that taketh away an entty, a 


dying letled is neceſſarp, as 


re it appeareth; but a man to other purpoſes map have lands 
by deſcent, though his . poſes may h > 


nceſtoꝛ died not leiled, as hath been ſaid befoze, 


4 Des terres on renements. This is, of ſuch tenements as be co2pozcal, and do lie 
livery, and. not of Fnheritances, which lic in grant, as Idvowſons, Bents, Commons in 
groſs, and ſuch like, which be Jnheritances incozpozeal, and pet are included within this 
woꝛd ( Tenements.) Foꝛ Deſcents of them do not put him that right hath to an Action; and 
the realon of this diverſity is, foꝛ that houles ſerve foꝛ the habitation of them; and lands, to 
be manured fo2 the ſuſtenance ; and therefoze the Heir after a Deſcent hall not be moleſted 
02 diſturbed in them by entry. 


 C Eff per un auter deſſeiſie. The like law is of an abatement o2 inttuſlon, and 
of their Feokfees oꝛ Donees, &c. 


pon the wozds of Littleton a diverſity may be collected, that if a recovery be had by 
again 


UMI 


UMI 
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ainſt B. and befoze execution B. die ſeiſed, this Deſcent ſhall not take away the entry of the 

ecoverer. But if after execution B. had diſſciſed the Recoverer, and died leiſed, this deſcent 
ſhall take away the entry of the Recoverer within the expꝛels woꝛds of Littleton ; and ſo it 
is in caſe of a ine. 2 | ; 

(n) A recovery is had againſt Tenant foꝛ life, where the remainder is over in fer. Tenant 
fo2 life dieth, he in remainder entreth befoze execution, and dieth, the Entry of the Recovercr 
ts lawful, becauſe he is p:ivp in eſtate ; other wiſe it is if the Deſcent had been after exe⸗ 
cution. _. 

A. recovereth an Jdvowlon againſt B. in a Writ of Bight, and hath judgment final, the 
Incumbent dieth, C. by uſurpation pꝛeſents to the Church, and his Clerk is admitted and 
inſtituted, B dieth; A. is put of poſſeſſion, and the heir of B. is not ſo bound by the judgment 


either in blood oz eſtate, but that he ſhall pꝛeſent, (o) B. leb a fine to A. of an Pdvowſon to 


him and his heirs, after the Church becomes void B. pieſents by uſurpation, and his Cletk 
is admitted and inflituted, this ſhall put A. the Conulee out of poſſeſſion, And the reaſon 
of theſe two caſes is, foz that at the Common Law every pꝛeſentation to a Church did put 
the rightful Patron out of poſſeſſion, and did put him to his Writ of Right, whether the 
pꝛelentation were by Title oꝛ without; and therefoze albeit the uſurpation were in both the 
ſaid caſes betoꝛe execution, pet it put the rightful Patron out of poſſeſſion, Do note a diver= 
ſity between a recovery of Land, and of an Advowſon. 


¶ Lentry le diſſerſee tolle. pere is not one of the pꝛibiledges which the Law giveth 
to the heir by deſcent of Houles and Lands. | | 
(p) At the Common Law if the Diſſeiſoz, Abatoꝛ, oꝛ Intruder, had died ſeiſed ſoon after 


the w2ong done, the Diſſeilee and his heirs had been barred of his and their entry without 
any time limited by Law; but now by the Statute (q) made ſince Lictleron Whore, if is en= 4 


acted, that except ſuch diſſeiſoꝛ hath been in the peaceable poſſeſſion of ſuch Mannoꝛs, Lands, sec. 
wherefoze he (hall die leiſed by the ſpace of five pears next after ſuch diſſeiſin, cc. without en= 
trp 02 continual claim, &c. that there ſuch dying ſeiſed, dec. ſhall not take away the entry of 
ſuch perſon oꝛ perſons, &c. But after the five pears the Diſſeiſee muſt make ſuch continual 
claim, cc. as our Juthoz hath taught us, the learning whereof is neceſſary to be known. And 
it is ſaid that Jbatozs and intruders are out of this Statute, becauſe the Statute is penal, 
and extends only to a Diſſeiſoꝛ, and that was the moſt conimon miſchief, Er ad ea quæ fre- 
quenrius accidunt jura adaptantur. f f 

The Feoffee of a Diſſeiſoꝛ is out of the ſaid Statute, and remains as at the Common 
Law. But to a Diſſeiſoꝛ the Statute is taken favourably foꝛ advancement of the ancient 
right: foꝛ whether the diſſeiſin be without fozce, oz with foꝛce, it is within the Dtatute. And 
albeit the Statute (peak of him that at the time of ſuch Deſcent had title of entrp, &c. oz 
His heirs, pet the ſucceſſo:s of bodies politique 02 Cozpozate, ſo pou hold pour lelf to a Dil= 
ſeiſin, are within the remedy of this Statute; foꝛ the Statute extendeth clearly to the Pꝛe. 
deceſſoꝛ being diſſeiſed; and conſequently without naming of his Ducceſſoz extendethto him; 
for he is the perſon that at the time of ſuch Deſcent had title of entry. 

But if a man make a leaſe fd: life, and the Leſſee foz life is diſſeiſed, and the Diſſciloz die 
ſeiſed within five pcars, the leſſee fo life may enter; but if he die befoze he doth enter, it is 
{aid that the entry of him in the Beverſicn is not lawful, becauſe his entry was not lawful 
upon the Diſſeiloꝛ at the time of the Deſcent, as the Statute ſpeaketh. But if leſſee for life 
Had died firſt, and then the Diſſeiſoꝛ had died ſeiſed, he in the reverſion had been within the 
remedy of the Statute; becauſe he had title of entry at the time of the deſcent, as the Dta= 
tute ſpeaketh, and ſo within the expzcſs letter of the Dtatute,*[albeit the diſſeiſin was not 
immediate to him; and the like is to be ſaid of a remainder, &c. 


¶ Briefe dentry ſur diſſeiſin. Breve de ingreſſu ſuper diſſeiſinam. 
Ok this Writ ſomewhat ſhall be ſaid in the next Section, 
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C Iſcents en tail Oruſt de tidl 


q tollent en- which take away eſtate ſeiſie. 
tries ſont, ficome entries are, as if a man | Ita pay ym gift 
| the 
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Cap. 6. 


the Diſcontinuee, and dieth 
ſeiſed, this deſcent (hall not 
take away the entry of the 
Diſſeiſee; foz the deſcent of 
the Fee imple is vaniſhed 


and gone by the Remitter; 


and albeit the iſſue be in by 
foꝛce of the eſtate tail, yet 
the Donee died not ſeiſed of 
that eſtate, and of neceſlitp 
there muſt be a dying ſeiled, 
as hath been ſaid, which is 
a point wozthy of obſerva⸗ 
tion, and implieth many 
things. y . 

¶ FE» ceſt caſe len- 
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le diſſeiſoꝛ dona m̃ la 
terre a un auter en le 
tail, & le tenant en le 
tail ad iſſue, æ mozuſt 
de tiel eſtate ſeiſſe, & 
liſſue enter, en ceſt 
caſe lentre le diſſeiſee 
eſt tolle, & il eſt mis 
de ſuer envers liſſue 
de le tenant en tatle 


un bzieke Dentre ſur 


diſſeiſin. 


Sec. 386 
diſſeiſor giveth the 


ſame land to another in 
tail, and the tenant in 
tail hath iſſue and dieth 
of ſuch Eſtate ſeiſed, 
and the iſſue enter; in 
this caſe the entry of the 
diſſeiſee is taken away, 
and he 1s put to ſue a- 


gainſt the iſſue of the 


tenant in tail a writ of 


Entry ſur gliſſeiſin. 


try le diſſeiſee eſt tolle. 

Ik a diſſeiſo2 make a gift | | | 
in tail, and the Donee hath iſſue and dieth ſeiſed, now is the entry cf the Diſſeiſee taken 
away 3 but if the iſſue die without iſſue, fo as the eſtate tail which deſcended is ſpent, 
the entry of the Diſſeilee is revived, and he may enter upon him in the reverſion oz re⸗ 
mainder. | | 

So if there be Gꝛandfather, Father and Son, and the ſon diſſeiſed one, and infeoffeth 
the G:andfather who dieth ſeiſed, and the land deſcendeth to the Father, now is the entry 
of the diſſeiſee taken away ; but if the Father dicth ſeiſed, and the land deſcendeth to the 
Sen, now is the cntrp of the Diſleiiee revived. and he may enter upon the Sen, who 
ſhall take no advantage of the deſcent, becauic he did the wꝛeng unto the Diſſeiſee. But 
in the caſe above-ſaid, ſome Have ſaid , that where after ſuch defcent to the Father, he 
made a Lecaſe to the Son, foz term of another mans life upon whom the Diſleiſee entred, 
the Son bzenxht an Aſliſe and recovered, and the reaſon that hath been piclded is, foz 
that the Son had not the Fee ſimple which he gained by diſſeiſin, but is a purchaſer 
of the Freehold only from the Father, and the deſcent remains not purged. Contrarp 
it were, as it is there ſaid, if the Son were heir to the deſcent. But the Book cited there 
in Fitzherb. tit. Title Placir. 6. doth not warrant that caſe ; and J hold the Law to the 
contrary, viz. that the D iſſeiſee in that caſe ſhall enter upon the Diſleiſoz, as well as if the 
Father had conveycd the whole Fee ſimple to the Son, foz in that caſe allo the deſcent to 
the Father is not purged. Ik a Diſſeiſoz make a Leaſe to an Infant foz life, and he is 
diſſeiled, and a deſcent caſt, the Infant enters, the entry of the Diſleiſee is lawful upon 
him. Moze all be ſaid of the like matter, in this Chapter, hereafter, in his pzoper place. 
Set. 393. 395+ | SE” 7 

¶ Briefe dentry ſur diſſeiſin. Breve de ingreſſu ſuper diſſeiſinam. 
This wꝛit lieth only upon a diſſeiſin made to the Demandant oz to ſome of his Ance ſtoꝛs. 
and of this Mrit there be four kinds: The firſt is a Writ that lieth fo: the Diſſeiſee 
again@ the Diſſeiſo: upon a diſſeiſin done by himſelt, and this is called a Writ of entry in 
the nature of an Afſife. The ſecond is a Mrit of Entry ſur diſſeiſin en le Per, whereof Littleton 
here ſpeaketh; foz the heir by deſcent is in the Per by his Anceſtoꝛ : lo it is if the Diſſeiſoꝛ 
maketh a feoffment in fee, a gift in tail, oz a Leaſe foz life, foz they are in the Per by the 
Diſſeiſo:. ( The third is a Writ of Entry Sur diſſeiſin en le Per & Cui, as where A. being 
the Feoffce of D. the Diſſeiſoꝛ maketh a feoffment over to B. there the Diſleiſce ſhall have a 
warit of entry Sur diſſeiſm of Lands, in which B. had no entry but by A. to whom D. demiſed 
the ſame, who unzuſtly and without judgment diffeiſed the Demandant. Theſe are called 
Gradus, Degrees which are to be obſerved, oz elſe the UUrit is abatable, foz Sicut natura non 
facit ſaltum, ita nec lex. ; 

The fourth is a Writ of Entry ſur diſſeiſin in le poſt, which lieth when after a diſſeiſin, the 
land is removed from hand to hand beyond the degrees; and it is called in le poſt, becauſe the 
woꝛds of the W:it be Poſt diſſeiſinam, quam D. injuſte, &c. fuir, &c. the fozms of thele durits 
Pct ſhall read in the Regiſter and F. N. B. and therefoꝛe it were needleſs to recite them here. 
So then a degrec is of two ſozts, either by act in Law, whereof Littleton here putteth 
an example of a deſcent, o2 by act of the partp, by lawful Convepance , as is afo:claid. 
But it is to be underÞvod, that at the Common Law, if the lands were conveyed out of 
the degrees, the Demandant was dꝛiven to his Mrit of Right, in reſpect of ſuch long pollel= 
flon in ſo many diverle hands, which the Law doth ever reſpect and favour. And therekoze 


by the Dtatute (a) of Marlebridge, the Writ of Entry in le poſt given, Proviſum eſt * 
1 alie 


UMI 


UMI 


Lib. 3. Of Deſcents.  dect. 387. 


fi alienationes illæ de — breve de ingreſſu dari conſuevit, per tot gradus fiant, per quot breve 
Hud in forma prius uſitata fieri non poſſit, habeant conquerentes breve ad recuperandam ſeiſinam 
ſuam ſine mentione graduum, ad cujuſcunque manus per hujuſmodi alienationes res illa devenerit, 
per breve originale, & per commune conſilium Domini Regis inde providenqum, Sec. 

Now it is neceſſary to be known what doth make a degree. Ftrſt, no eſtate gained by 
wꝛong doth make a degree, andtherefoꝛe neither Abatement, Jntruſſon, oꝛ Diſſeiſin upon 
Diſſeiũn doth make a degree. Neither doth every change by lawful title wozk a degree; as 
if a Biſhop 02 an Abbot, oz the like, diſſeiſe one and die, where his ſucceſſoꝛ is in by lawful 
titie; fo: though the perſon be altered, pet the right remaineth where it was, viz. in the 
Church, and both of them ſeiſed in the ſame right; viz. in the right of the Church, and there= 
foze in that very caſe Bracton demands the queſtion. An faciunr gradum de Abbate in Abbatem, 
ficut de hærede in hzredem ? Et videtur quod non magis quam in computatione deſcenſus, quia etſi 
alternetur perſona, non propter hoc alternatur dignitas, ſed ſemper manet. And therewith agreeth 

c) Fleta. | : 5 . 
( Alle an eſtate made to the King doth make no degree, and therekoze if a Diſſeiſoꝛ by Deed 
inrolled convey the Land to the King, and the King by his Charter granteth it over, the 
Diſſeiſoꝝ cannot have a Writ of Entry in le Per & Cui, but in le Poſt, foz the Kings Charter is 
ſo high a matter of Recoꝛd, as it maketh no degree. 3 | 

Allo an eſtate of a Tenant by the courteſle, oz of the Loꝛd by Elſchcat, oz of an execution 
of an uſe by the Dtatute of 27 H. 8. oz by judgment, oz recoberp, oz of any others that come 
in the Poſt, woꝛk no degree. (d) But a tenancy in dower by Alligument of the heir, doth 
woꝛk a degree, becauſe ſhe is in by her husband, but Aſſignment of Dower by a Diſſeiſoz 
wozketh no degree, but is in the Poſt, as hereafter ſhall be ſaid in his ptoper place. 

Athen the degrees are paſt, ſo as a Writ of Entry in the Poſt doth lie, pet by event it may 
be bzought within the degrees again; as if the Diſſeiſoz infeoff A. who tnfeoffs B. who tn= 
feoffs C. oz if the Diſſeiſoꝛ die ſeiſed, and the land deſcend to A. and from him to C. now are the 
degrees paſt, and pet if C. infeoff A. oz B. now it is bzought within the degrees again. 

It the Diſſeiſoꝛ make a leaſe fo: life, the remainder in fee ; Tenant foz life dieth, he in 
the remainder is in the Per, becauſe he now claimeth immediately from the Diſſeiſoꝛ, and 
both theſe eſtates make but one degree. | | 

Now there be divers other Writs of Entry beſides this Writ of Entrp, Sur diſſeiſin, 
whereof Littleron here ſpeaks, as a (Writ of Entry, Ad terminum qul przteriir, in caſu proviſo, 
in conſimili caſu, ad communem legem, fine aſſenſu capituli, dum fuit infra ætatem, dum non fuit 
compos mentis, cui in vita. Sur cui in vita, Intruſion, Ceſſavit, and the like; and that which 


ſaid of one, may be applied to al. 

Sect. 38 7. 
J LC nota que en ND note, that “ Ir the Bums make a 
| tiels diſcents _/” in ſuch Deſcents , leaſe to a man and to his 


que tallent entries, il which take away en- nA the Ally Sb bing . 8. 
cobient que home tries, it behoveth that — A 
mozuſt ſeiſie en fon a man die ſeiſed in his ye that vied ſeiſed bad but a 
demelne come de fee, demeſne as of fee, or Freehold only; and heirs in 


ou en ſon demelne in his demeſne as of bent the Orenpant f ay heit 


come de fie tail: Car fee tail; for a dying im that caſe ſhall not have his 
un mozant ſeiſie pur ſeiſed for term of life, (J) Labs was adjudged, in 
terme de vie, ne pur or for term of another But if he in the reverſion 
terme dauter vie, ne mans life, doth never r 
unques tollent entre. take away an entry. hall, take away the entry of 
| | 5 enant fox lite. 
So it is, if there be Tenant foꝛ life, the remainder in tail, the — in fee, and Te⸗ 
nanes 25 Kenſeth the Tenant fox life and dieth ſeiſed, this ſhall take away the entry of 
But if ths Kings Tenant bor life be dilſeiſed, and the Diſſeiſoz die ſeiled, this deſcent ſhall 
not he Op the entry of the Leſſee foz life, becauſethe DiſleiCo; had = bare eſtate of 


F ng the lite of the Leſſee, and Littleton ſaith, that a deſcent of an eſtate foz term 
of another mans life ſhall not take away an entry. — 9 


¶ E» ſor demeſne come de fee. It an Infant be viſeiled, and the Dire di 
2 | oo etled, 
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Bratton ubi ſup: 4. 
Britton ubi ſupra. 
Fleta ubi ſupra. 

4 E. 2. bre. 790. 
21 H. 6. 8. 


(b) Bract. lib. 4 fol. 327. 
5 E. 3. 38. 

J E. 2. Entry 66. 

11 H. 4. 83. 

(e) Fleta lib. 5. cap. 36. 
3 E. 3. Entry It. 

22 E. 3. 7. 

F. N. B. 191. k. 


5 E. 2. Entry 65. 
7 E. 3. 360. 
(d) 36 H. 6. Dower 30. 


5 H. 7. 6. 3 H 6. 38. 


$9 E. 3. 27. 


Dyer 8 El. 2 253. 
7 H. 4. 48. 8 H. 4. 5. 
17 E. 3. 48. 12 H. 4. 4. 


(d) Paſch. 16 Eliz. in 
2 Banco. 

2 E. 3. Ut. Entr, C 8 
58. F. N. B. 145 * 
9 H. 7. 25. 2. 


9 H. 7.25, 


Lib. 3. 

Temps E. I. Relief 12. 
Dier 14 Eliz. 308. 

40 E. 3. 29. b. 

(*) 24 Ee 3.47. 


Vide Sc. g02, 393. 
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Cap. 6. SeF.388,339; 


ſeiſed, and after the Infant cometh to a full age, and the heir of the Dilletſo: die befoze he 
entreth, albeit he dicth not ſeiſed of an actual ſeiſin, but of a ſeiſin in Law, pet that dying 
ſeiſed ſhall take away the entry of the Diſleiſee. (* Ind pet in pleading the ſecond heir 
ſhall (as hath been ſatd) make himſelf heir ta the Diſſeiſoz, aud that land chall not be reco⸗ 
vered in value fo: the Warranty made of other lands by the firſt heir; ut though the firlt 


heir had but a ſeiſin in Law, vet he is wit 
died ſeiſed in his demeſne as of Fee. 


ND therefeze if a 
C A Diſſeiſoz make a 
Leaſe foz pears and die ſeiſed 
of the 


everſion, deſcent 
hall take away the entry of 
the Diſſeiſee, becauſe he died 
ſeiled of the Fee and Frank= 
tenement. Like Law it 1s, 
if the land be extended upon 
a Statute, Judgment, oꝛ Be= 
cogniſance; and ſo it is in 
caſe of a Bemainder. 

But if he had made a kealſe 
fo: like, and die ſeiſed of the re⸗ 
verſion, this deſcent ſhall not 
take-awap the entry of the 
Tiſſeiſee, foz that though he 


Sect. 388. 


C I Tem un diſcent 

de reverſion, ou 
de Remainder, ne un⸗ 
ques tollent entry: 
iſſint que en tiels 
caſes que tollent en- 
tries, per koꝛce de di⸗ 
ſcents, il covient que 
celup que moꝛuſt ſet- 
fie ad Fa c Frank⸗ 
tenement al temps de 
ſon mozant⸗, ou Fee 


hin the woꝛds of Litcleron, fo he was ſeiled and 


| Al a Deſcent of 
a Reverſion, or 

of remainder, - doth 
not take away an en- 
try. So as in thoſe 
caſes which take a- 
way entries by force 
of Deſcents, it beho-· 
veth that he dieth ſei - 
ſed of Fee and Free- 
hold at the time of his 
deceaſe, or of Fee tail 


— 222 dad not the talle c Franktene⸗ and Freehold at the 
So it is ofa Tenant in ment al temps de ſon time of his death; or 
ute ihe Lamm doth ever give moꝛant, ou auterment otherwiſe ſuch De- 
great reſpect to the Eſtate of tiel difcent ne tolle ſcent doth not take 
NES 29009 © 2905 "8 entre. away an Entry. 


It a Diſſeiſoz make a leaſe fo2 term of His bon lite, and dieth, this deſcent ſhall not take 
away the entry of the Diſſeiſeez foz though the Fee and Franktenement — 2 the hetr 


of iſleiſoꝛ, pet the Diſſeiloz died not ſeiſed of the Fee and Frankt : Lit- 
c 
Se. 389. 
JN thisit ar- I Tem come eſt dit 6 Lſo as it is ſaid of 
1B . I Diſcents & dilcen- Alea which de- 
teral Line doth take a= dont al iſſue de ceux que ſcend to the iſſueofthem 
nern well moꝛont ſeifies, at. Meſm which die ſeiſed, Sc. the 
| la Ley eſt lou ils nont ſame Law is where they 
C Moron ſeiſie, Alcun iſſue, mes les have no iflue; but the 
c. Here (uc.) im Tenements diſcendont Lands deſcend: to the 
2 fee imple, o fee al krere, ſoer, uncle, ou Brother, Siſter, Uncle, or 
g auter colin de celuy que other Couſin of him 
moꝛuſt leiſte. 


which dieth ſeiſed. 


} 


Set, 


UMI 


Lib. 3: 


Cem ſ foit 
1 Seignioꝛ & 

tenant, & le 
Tenant ſoit diſſeiſie, 


& le difſeiſo2 alfena 
a un auter en fee, & 
falieno devie ſans 
heire a le Seignio2 
enter come en ſon 
eſcheat; en ceſt caſe 
le Diſſeilte poit en⸗ 
trer ſur le Seignioꝛ, 
pur ceo que le Setg- 
nio2 ne vient a. le 
Terre per dilcent, 


mes per voy del⸗ 


cheat. 


Of Deſcents. 


Sed. 390. 


Lſo if there be 

Lord and Te- 
nant, and the tenant 
be diſſeiſed, and the 
Diſſeiſor alien to a- 
nother in Fee, and 
the Alienee die with- 
out iſſue, and the 
Lord enter as in 
his Eſcheat. In this 
caſe the Diſſeiſee 
may enter upon the 
Lord, becauſe the 
Lord cometh not to 
the Land by De- 
ſcent, but by way of 
Eſcheat. 


Sect. 390, 391. 


C E Diſfeiſee poit en- 
ter ſur le Seig- 


70, EXC. For albeit the a= 
lienee of the Diſſeiſoz die ſei⸗ 
ſed, and the Loꝛd bp Cſcheat 
cometh to the Land by Ac 
in Law, vet becauſe the Land 
delcendeth not to him, the en⸗ 
try of the Diſleiſee in reſpect 
of the Eſcheat ſhall not be ta⸗ 
ken awap · Foz a dying ſeiſcd 
and a Deſcent, and not a dping 
ſeiſed and an @Elcheat , doth 


take awap the entry: foz (as 


hath been ſaid) the Deſcent is 
the wozthier title. But in that 
caſe if the Lozd by Eſcheat 
die ſeiſed, and the Land deſcend 
to His hetr, that Deſcent ſhall 
take away the entry of the Diſ= 
ſeilee. So it is if the Diſſeiſoꝛ 
die ſeiſed, and the Heir of the 
Diſſeiſoꝛ dieth without heir, the 
Diſſeiſee cannot enter upon the 


Loꝛd by Eſcheat. So as there is a diverſity as touching the Deſcent, when after a deſcent 
caſt, the Iſſue in tail dieth without Iſſue, and when after a Defcent caſt, the Heir in fee 
ſimple dieth without Heir, foz he in the BReverſion, oz Remainder, oz one upon the ſtate 


tail claimeth in above the ſtate tail, and the Loꝛd by Eſc 


tn Fee imple, 


C Y Tem d home 
ſeiſie de cer- 
tain Terre en 

Fee, ou en Fc taile, 
ſur conditio d render 
certain rent, ou ſur 
auter condition, co⸗ 
ment q tiel Tenant 
ſeiſie en fee, ou en kee 
taile, mozuſt ſeiſie, 
uncoꝛe {i le condition 
ſoit enkreint en lour 
vies , ou apes {our 
deceale, ceo ne tolle- 
ra pas lentry del Fe- 
offo2, ou del Donoz, 
ou de lour heires, pur 
ceo que le Tenancy 


Sea. 391, 


Lſo if a man be 
ſeiſed of certain 
Land in fee,or in Fee 
tail, upon condition, 
to render certain 
rent, or upon other 
condition, albeit ſuch 
Tenant ſeiſed in Fee 
or in Fee Tail, dieth 
ſeiſed, yet if the con- 
dition be broken in 


their lives, or after 


their deceaſe, this 
ſhall not take away 
theentry of the Feof- 
for or Donor, or. of 
their heirs, for 'that 
the Tenancy is char- 


heat claimeth in under the Heir 


C Pon theſe two Setti⸗ 
ons is to be oblcrve 

a Diverſity between a right, 
foz the which the Law giveth 
a remedp by Action, and a 
Title, foz the which the Law 
giveth. no remedp by Action , 
but bp entry only. Foz ex= 
ample, The Feoffoz upon Con= 
dition in this caſe hath a right 
to the Land, and therefo:e 
his entry map be taken away, 
becauſe he may recover his 
right by Action; but the Fe= 
offoz o: Donoz that hath but a 
Condition , his title of entrp 
cannot be taken awap by anp 
Deſcent, becauſe he hath no re= 
medp by Action to recover the 
land 2 and therefoze if a Deſcent 
ſhould take away his entrp, it 
ſhould barre him foz ever. 
Ind the Law is all one whe= 
ther the Deſcent were befoze 
the Condition b:oken, oz after. 
O oo 2 Alſo 
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37 H. 6. 1. 9H 7. 24. h. 


33 Aſſ. 11. 24. 21 H. 6. 


d 17. 


os 


33 Aſſ. 11. 24. 


Brook. tit. Mortmain 6. 
47 E. 3 11. 21 E. 3. 17. enter upon 


(n) Paſch 32 Eliz, in 


7 R. 2. Scir. Fac. 3. 
4· E. 3. 14. per Finch- 


en. 
(o) Paſch. x Jac. Regis 
in communi Banco. 


Cap. 6. 


Aliſo he that hath a title to 
a Moꝛtmain, ſhall 
not be barred bp a deſcent, be⸗ 
cauſe then he ſhould be with⸗ 
out ali remedy. And lo it is in 
caſe where a woman that hath 


a title to enter, Cauſa matrimo- 


ni} prælocuti, no defcent ſhall 
take awap her entry, becauſe 
the hath but a title, and no re⸗ 
12 by Ictton. 

If a man be ſeiſed of Lands 
in fee, and by his laſt will in 
wꝛiting devileth the lame to 
another in fee, and dieth, aftcr 
whole deccale the Freehold in 
Law is caſt upon the deviſee, 
and the heir befoze any entry, 
made by the Deviſlce, entreth, 
and dleth leiſcd, this ſhall not 
take awap the entry ofthe Dc= 
vilce,. foz if the Delcent which 
is an aſt in Law, ſheuld take 
away his entry, the Law 
ſhould barre him cf his right, 
and icave him uttcrly without 
remedp. And lo it is fo: him 
that entreth foz conſcnt to a ra= 
biſhment,and ſo it was reſolved 
in the caſe of Martin Trotie of 
London, (n) Paſchz 32 Eliz. in 
Com. Banco. Ind accoꝛdingly 
was the opinion of the Court 
of Common Pleas, (o) Paſch. 
1 Jac, Reg. o this may be 
added as a like cale, the Kings 
— 2 befoze he enter, &c. 

nother reaſon wherekfoꝛe a 
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eſt charge ove le 
condition, & k eſtate 
del Tenant eſt con- 
ditional en quecun- 
que mains que le 
Tenancy vient, Cc. 


Seck. 


C | fi tiet Te- 

nant ſur condit᷑ 
ſoft diſſeiſie & le diſ⸗ 
ſeiſo2 de vie ent ſeiſie, 
t la tet deſcendiſt 
al heir le diſſeiloz, 
o2e le entry le te⸗ 
nant ſur condition, 
que fuiſt diſſeiſie eſt 
toil: Mes uncoze 
ſi le condition ſoit 
enkreint, dongs poit 
le Feoffoꝛ ou le Oo- 
no2 que fierent eſtate 
ſur condition,oulour 
heires enter, Cauſa 
qua ſupra. 


Seck. 392, 393. 


ged with the Condi- 
on, and the ſtate of 
the Tenant is conditi- 
onal, in whole hands 
ſoever that the tenan- 
cy cometh, &c. 


392. 


Lſo if ſuch Te- 

nant upon condi- 

tion be diſſeiſed, and 
the Diſſeiſor diethere- 
of ſeiſed, and the land 
deſcend to the Heir of 
the Diſſeiſor, now the 
entry of the Tenant 
upon Condition, who 
was diſſeiſed, is taken 
away. Vet if the Con- 
dition be broken, the 
Feoffor or the Donor 
which made the eſtate 
upon Condition , or 
their heirs, may enter, 


Canſa qua ſupra. 


deſcent ſhall not take away the entry of him that hath a title to enter by fozce of a conditi⸗ 
on, &c. is, foz that the condition remains in the ſame eſſence that it was in at the time of the 
creation of it, and cannot be deveſted oz put out of poſſeſſion as lands and tenements map · 


. 1 ſeiſſe, Ge. 
viz. in fee ſimple, oz 

in fee tail. 
¶ Et ſor heir enter, Oc. 
Do as he hath an actual fee 
imple. | 


¶ Dela 3. part de les 


tenements, Gc. id eſt, 
in leveralty. | 

yp this Section it appear= 
eth, that an entry being ta⸗ 
ken away by the cent, 
is revived by the endowment, 
albeit the Tenant in Dower 
(all habe tt but foz her life. 
And the cauſe is, foz that 
although the heir entred, pet 


Sect. 393. 


JE ſi un dil⸗ 

ſeiſoꝛ devie ſei⸗ 
ſie, æc.æ ſon heire en⸗ 
ter, cc. le quel en- 
Dowa la feme le dil⸗ 
ſefſo2 d la tierce part 
d les tenements, æc. 
En ceſt cas quant a 
ceſt tierce part que 
eſt aſſigne a la feme 
en dower mainte⸗ 
nant apꝛes ceo que 
la feme enter, æ ad ł 


Lſo if a Diſſeiſor 

die ſeiſed, &. and 
his heire enter, & c. who 
endowes the wife of 
the Diſſeiſor of the 
third part of the Land, 
&c. In this caſe as 
to this part which 1s 
aſſigned to the Wife 
in Dower, preſently 
after the wife entreth 
and hath the poſſeſſi- 
on of the ſame third 


pol 


UMI 


Lib. 3. 

poſſeſſion de melme 
la tierce part, le dil⸗ 
ſeiſee poit loyalment 
enter fur la poſſeſſi⸗ 
on la feme en mefine 
la tierce part. Et la 
cauſe eſt, pur ceo que 
quant la feme ad ſon 
Dower , el ſerra ad- 
judge eins immediate 
per ſon baron, & nemy 
per le heire, & iſünt 
quant a le franktene- 
ment de meſme la 
tierce part, le Diſcent 
eff vefeate, Et iſſint 


-pofes veir, que de⸗ 


vant le endowment le 
Difſeiſee ne poit enter 
en aſcun part , c&c. & 
apes lendowment il 
pott enter ſur la fee, æc. 
mes uncoꝛe il ne poſt 
enter ſur les auters 
deux parts que k heire 


le Diſfeiſo2 ad per le 


Diſcent. 
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part, the Diſſeiſee may 
lawfully enter upon 
the poſſeſſion of the 
Wife into the ſame 
third part. And the 
reaſon is, for that 
when the Wife bath 
her dower, {he ſhall be 
adjudged in - immedi- 
ately by her Husband 
and not by the Heir. 
And ſo as to the Free- 
hold of the ſame third 
part, the Deſcent is de- 
feated. And ſo you 
may ſee that before 
the endowment the 
Diſſeiſee could not en- 
ter into any part, &c. 
and after the endow- 
ment he may enter up- 
on the Wife, &c. but 


yet he cannot enter up- 


on the other two parts 
which the Heir of the 
Diſſeiſor hath by the 
Deſcent. 


Set. 393. 


when the Mitte is endowed 
ſhe (ſhall not be in by the heir, 
(a) but immediately by her 
Husband being the Diſſetioz, 
who is in foz her life by a 
Title Paramount the dy= 
ing ſciſed and Deſcent ; and 
therefozz in judgment of 
Law, the deſccnt as to the 
Frechdd, and the poſſeſſion 
which the heir had, is taken 
away by the endowment, fcz 
that the Law adjudgeth no 
mean ſeiſin between the hul⸗ 
band and the wife. 

If there be Low, Melne 
and Tenant,the Melne doth 
grant to the Tenant to ac= 
quit. him againſt the Loꝛd 
and his Heirs; the Low 
dies, his wife hath the Seig⸗ 
nioꝛp aſſigned to her faz her 
dower, and diſtreins the 
Tenant; albeit the grant 
was to acquit him againſt 
the Loꝛd and his Heirs, on= 
ly ; pet becauſe ſhe continued 
the eſtate of her husband, 
and the reverſion remained 
in the heir, this Gꝛant of 
acquittal did extend to the 
— which is a notable 

e 


caſe. | 

It after the dying ſeiſed 
of the Diſſeiloꝛ, the Diſſeiſee 
abate, againſt whom the 
wife ot the Diſſeiſoꝛ recover 
by confeſſion in a wit of 
Dower, in that caſe, though, 
the Deſcent be avoided as 


Lirtleton here ſaith, pet the Diſſeiſee ſhall not enter upon the Tenant in dower, becauſe the 
recovery was againſt himſelf; but if he had aſſigned Dower to her in palis, ſome ſap he 
Hold enter upon her. | Hs 
. Þ man makes a gift in tail, reſerving twenty ſhillings Bent, and dies, the Donee takes 
wife and dteth without Iſſue; the Heir of the Donoz entreth and endoweth the wife; ſhe 
is fo in of the eſtate of her husband, that albett the eſtate tail be ſpent, and the Bent reſerved 
therenpon determined, pet after ſhe be cndowed, ſhe ſhall be attendant to the hetr in reſpec of 
the ſaid Rent. And ſo it is of Lozdand Tenant, the wife that is endowed, ſhall be atten= 
dant fo2 the due Services, but if any Services be encroached, albeit the encroachment ſhall 
bind the heir, pct the wife ſhall be contributarp, but fox the lervices of right due. 

C Ihint poies weir que devant lendowment le diſſeiſee ne poit enter, G. 


apres lendowment il poit enter, G. The like hath been ſaid befoze in this Chapter, 
75 . where the entry of the Diſſeiſee may be taken away foz a time, and by matter ex 
poſt facto. | 
Nota, albeit the Diſſeiſoꝛ after a Deſcent taketh to him but an eſtatt fo life, pet when the 
Tideiſee doth. enter upon him, he ſhall thereby deveſt the reverſion, fo: the eſtate of Free⸗ 
hold is that whereupon a Przcipe doth lie, and therefo:e the entry of the Diſſeiſee is as avail= 
able in Law, as if he had recovered it in a Præcipe. And lo it is, if a Diſſeiſoꝛ make a leale 
fo: life, and grant the reverſion to the King, the entrp of the Diſſeiſee upon the Tenant foz 
lite, hall deveſt the Beverſion out of the King in the ſame manner, as if the Diſſeilee had 
recovered the lands againſt the Tenant fox life in a Præcipe. 

SeF, 


241 


(a) 8 E. 2. Entry 75. 

19 E. 2 Dower 171. 5 E. 
2. Entr.66. 24 E. 3.32. 
40. 38 All. Pl. 26. 


43 F. 3. 32. 48 E. 3.9 b. 
11 4 11. 7 H. 5 3. 
10 E. 3. 27, 28. 


31 E. 1. Menne 55. 


10 E. 3. 26. 


vide Sect. 302. 388, 
25 E. 3. 48. 
Pl. Com. 553. 


Vide 9 H.7.24. & 37 H. 
6. I. a 


See before the Chapter 
of Homage. 


N ceſt caſe jeo poy 
E. Rk le poſſeſ- 


ſon liſſue, & c. 


Foz here was but a Deſ= . 


cent of a Keverſion at the 
time of the dying leiſed; foz 
the cſtate of a Tenant by the 
courteſie had commencement 
by the having of iſſue, and is 
conſummate by the death of 
the wife, ſo as the fee and 
franktenement did not after 
the deceaſe of the wife deſcend 
to the Meir, and albeit the 
Tenant by the Courteſle 
dieth afterwards,and that the 
franktenement is caſt upon 
the Heir, ſo as now he hath 
the Fce and franktenement 
by Deſcent, pct becauſe the 
Heir came not to the Fee and 
franktenement at once im⸗ 
mediately after the deceaſe of 
the wite.luch a mediate Del⸗ 
cent ſhall not take awap the 
entry of the Diſſeiſee. On 
the other ſide, an immediate 
Deſcent may take away an 
entry fo: a time, and medt= 
ately map be avoided by mat= 
ter ex poſt facto, as as hath 
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Set. 394. 


C | Temſ\i un feme 
ſoit ſeiſie d ter- 
re en Fee, dont jeo 
aye dꝛoit & title den⸗ 
tre, ſi la feme pꝛent 
baron, & ont liſſue en- 
ter eur, & puts la 
keme idevie ſeiſie, & a- 
pꝛes le baron devie, 
c liſſue enter, ac. en 
ceſt caſe jeo poy enter 
ſur le poſſ. liſſue, pur 
ceo q liſſue ne vient 
a les tenemts imme⸗ 
diate per Deſcent a- 
pes la moꝛt fa mere, 
ec. eins per le moꝛt 
del pier. 
¶ Contrarium te- 
netur P. 9 H. 7. per 
tout le Court, & M. 
37 H. 6. ¶· 


Sec. 3 94, 395. 


Lſo if a woman 
| be ſeiſed of land 


in fee, whereof J have 
right and title to enter, 
if the woman take huſ⸗ 
band and have iſſue be- 
tween them, and after 
the wife die ſeiſed, and 
after the husband die, 
and the iſſue enter, &c. 
In this caſe I may enter 
upon the poſſeſſion. of 
the iſſue, for that the 
iſſue comes not to the 
Lands immediately by 
Deſcent after the death 
of the mother, &c. but 
by the death of the fa- 
ther. 


¶ Contrarium tene- 


tur P. ꝙ H.. per tout le 
court, & M. 37 H. 6. . 


been ſaid. But if a dying ſeiſed taketh not away the entry of him that right hath at the 
time of the Deſcent, it ſhall not by anp matter ex poſt facto take awap his entrp. 

If a Diſſeiſoꝛ die without Heir, his Wife pꝛivement enſeint with an iſſue, and after the 
iſſue is bozn who ent reth into the Land, he hath the Land by Deſcent ; and pet thereby the 
entry of the Diſſeiſee ſhall not be taken away, becauſe as Littleton here ſaith, the iſſue cometh 
not to the Lands immediacely by Deſcent after the deceaſe of the Father. 

And ſo it is if a Diſſeiſoꝛ make a gift in tail, the remainder in fee, and the Donee dieth 
without ilfue leaving His wife pꝛibement enſeint with a Don, and he in the remainder en= 
ters, and after the Don is bozn, who entreth into the Land, this Deſcent ſhall not take 
away the entrp of the Diſſeiſee, Cauſa qua ſupra, 


¶ Contrarium tenetur, Ec, This is an addition, 


C Cem, ſi un diſſeiſoꝛ enfeoffa 

ſon pier en kee, & le pier 
mouſt de tiel eſtate ſeiſie, per q̃ 
les teñts diſcendont a le diſſeiloꝛ 
come fits c heire, cc.en ceſt caſe le 
diſſeiſee bien poſt enter ſur le dil⸗ 
ſetſoz, nient obſtant le Deſcent, 


Sec. 395. 


: and therefoze to be paſſed ober · 
And at this day this Caſe of Littleton is holden foꝛ clear Law. 


AS if a Diſſeiſor infeoff his 
Father in fee, and the Father 
die ſeiſed of ſuch eſtate , by which 
the Land defcend to the Diſſeiſor, 
as ſon and heir, &c. 
the Diſſeiſee may well enter upon 
the Diſſeiſor, notwithſtanding the 


pur 


In this caſe 


UMI 


LIMI 


Lib. 3. 


pur ceo que quant al diffeiſin, le 
- diſſeiſo2 ſerra adjudge eins foꝛl⸗ 
que come diſſeiſoꝛ, nient obſtant 
le diſcent, Quia particeps crimi- 


DIs. 
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HH. 


x 
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Deſcent for that as to the Diſſeiſin, 
the Diſſeiſor ſhall be adjudged in 
but as a Diſſeiſor, notwithſtanding 
the Deſcent, Quia particeps crimi- 


C O F this lufficient hath been ſaid befoze in this Chapter, Sect. 386. And regular it is 

true, that albeit a Deſcent be caſt, and the entry of the Diſſeiſee taken away, yet if 

the Diſſeiſoꝛ cometh to the land again, either by deſcent,oz purchaſe of any eſtate of K 
| aga 


which is implied in the (Sc.) the 


Diüleiſee may enter upon him, oz have his aſſ 


him, as it no deſcent oꝛ mean conveyance had been, Quia particeps criminis. 


Tem \ home ſef- 
ſie de certeine ter- 

re en fir av iſſie deux 
fits, & mozuſt ſetſie, & 
te pniſne fits entra per 
abatement en la terre, 
quel ad iſſue, & de ceo 
nements difcendont al 
fſſue, e iſſue entra en 
la terre, en ceſt caſe le 
fits eigne, ou ſon heire, 
poit enter ꝑ la ley ſur 


_ tiſſue del fits puiſne, 


nient contriſteant le 
diſcent , pur ceo que 
quant le fits pniſne 
abatiſt en la tert᷑ apꝛes 
moꝛt ſon pier devant 


alcun entrie per le fits 


eign fait, la ley inten⸗ 
dꝛa que il entra en⸗ 
tlaymant come heire 


à ſon pier, & pur ceo i 


leigne fits clayma per 
meſme le title, ceſtal⸗ 
cavoir, come heire a 
fon pier, il « ſes heires 
potent enter fur liſſue 
de puiſne fits , nient 
obſtant le viſcent, ct. 
pur ceo que ils clay- 


Set, 3 96, 397 


L ſo if a man ſeiſed 
A of certam land in 
fee have iſſue two ſons, 
and die ſeiſed, and the 
younger ſon enter by a- 
batement into the land, 
and hath iſſue, and dieth 
ſeiſed thereof, and the 
land deſcend to his iſ- 
ſue, and the iſſue enters 
into the Lands; in this 
caſe the eldeſt ſon or 
his Heir may enter by 
the Law upon the iſſue 
of the younger ſon not- 
withſtanding the De- 
_ becauſe mu when 
the youn on abate 
neu Fand ae the 
death of his Father, be- 
fore any entry made by 
the eldeſt ſon, the Law 
intended that he entred 
claiming as heir to his 
Father. And for that the 
eldeſt ſon that claims hy 
the ſame title, that᷑ is to 
lay, as Heir to his Fa- 
ther, he and his Heirs 
may enter upon the iſ- 
ſue of the younger ſon 
notwithſtandingt he dif: 


Cl] ! Neef# cafe le 
fits eigne, Oc. 

port entrer ſur liſſue 

del fits, puiſne, Gc. 


And the reaſon hereof is, 
fo: that the Law intendeth 
the poungeſt ſon entred 
clatming the Land as 
Meir to his Father; and 
becaule the eldeſt Don 
claimeth alſo by the ſame 


albeit the poungeſt 
gained a fee ſimple by 
entry 3 ko: Litrleron here 
ralleth os * 
N 
pox + the 
And it is to be obletved 
that, Aſſiſa mortis anteceſſo- 
ris non tenet inter conjun- 
ctas perſonas ſicut frattes & 
ſorotes, c. Foz thele are 
pꝛivy in bloud; dut it lieth 
againſt ſtrangers, and then 
damages are to be retove⸗ 
red againſt a but 
not againſt his bꝛother. 
Lands were giden to 
the Husband and life, 
and to the heirs of r 
two bodies, they had iſſue 
a Daughter, the wife died, 
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15 E. (23.2. 11 E. f. 2. 
18 E. 4.25. a. 33 H. 5. b 
34 H. 6. 11. 12 H. 8. 9 
24 H. 8. 3.9. 18 H. 8.5. 
5 H. 7. 29 Aﬀl. $4 

39 E. 3. 253 20, 


„ Bract. lib. 4. fo. 26r. 
2 8 


82, 283. | 
Britton fol. 180, 187. 
Fleta lib.5.cap.-I,2,Xc, 
20 E. 3. Darr. t. 3. 
12 H. 3. Mord.pl.ultim« 
13 E. f. Mord. 47 · 

29 Aſl. I f. F. N. B. ĩ 96. H. 


Paſch. 3 E. 3: Coram 
Rege Canc. in Theſauti 


8 E. 2 Aſſ. 380. 
40 E. 3.24. bag Aſſ. 24. 


vid. Brook, tit. Entry 27. it 


Cap. 6. 


abated and died ſeiſed, 
this Deſcent did take a= 
wap the Entry of the 
Daughters , becauſe ther 
claimed not by one title. 
And in ancient Books 
an eldc> Son is called 
Hzres propinquus, and the 
pounger Son Uzres re- 
motus. And albeit the el= 
deſt Don — _ = 
dieth, and that a is 
deceaſe the poungeſt Don 
oz his heir entreth, and 
many delcents be caſt in 
his line, yet map the heirs 
of the eldeſt Don enter 
in reſpect of the pꝛivity 
of the bloud, and of the 
ſame claim by one title; 
but if the poungeſt Don 


make a feoffment in fee, 


and the Feoffee die ſeiſed, 
that Deſcent ſhall take 
away the entry of the eld= 
eſt, in reſpect that the pꝛi⸗ 
vity of the bloud faileth. 
And albeit that the poung= 
e be of the Half 
bloud to his bzother, pet he 
is of the whole bloud to 
His father; and therefo:e 
if he entreth by abate= 
ment, and dieth ſeiſed, it 
ſhall not bar his clder bꝛo⸗ 
ther of his entry. But if 
the eldeſt Son entreth, and 
gaineth an actual poſſeſ= 
flon and ſeiſin, then the 
entry of the poungeſt ts 
a diſſeiſin. And then a dp= 
ing ſeiſed ſhall take away 
the entry of the eldeſt, to: 
Poſſeſſio terræ muſt be Va- 
cua when the xoungſt Sen 
enters by abatement, as 


Uttleton ſaith, becauſe he 


aſtually ſeiſed.  There= 
foze if after the deceaſe of 
the father, an eſiranger 
doth firſt enter and abate, 
upon whom the voungeſt 

on entreth and diſleiſe 
him and die ſeiſed; this 
Deſcent ſhall bind the eld⸗ 
eſt, fo2 he entreth by dil⸗ 


* 


ment. 


It a man be ſeiſed of 
Lands of. the nature of 


Of Deſcents. 


mont per un meſme 
title. Et en meſme le 
manner il ſerra, ſi fue- 
ront pluſozs diſcents 
de un iſſue a un au⸗ 
ter iſſue del puilne 
fits. 


Seck. 397. 


ſcent, & c. becauſe they 
claim by the ſame title. 
And in the ſame manner 
it ſhall be, if there were 
more deſcents from one 
iſſue to another iſſue of 
the youngeſt ſon. 


Sef. 397. 


C NAeEs en tiel 

/- & Cale, fi le pier 
fuit ſeiſie de certeine 
terres en fee, æ ad iſſue 
deux fits & devie , & 
leigne fits enter, & eſt 
ſeiſie, æc. © puis le puil⸗ 
ne frere luy diſſeiſiſt, ꝑ 
ql difſeiſin il eſt ſeiſie 
en kee, & ad iſſue, & de 
tiel eſfat moꝛuſt ſeiſie, 
donques leigne frere 
ne poit entrer, mes eſt 
mis a ſon bziek Den- 
tre ſur diſſeiſin, &c. de 
recoverer la terre. Et 
la cauſe eſt, pur ceo q̃ 
le puiſne frere vient a 
les tenements per to2- 
tious diſſeiſin fait a 
ſon eigne krere, & per 
cel toꝛt la Ley ne poit 
intender que il claim 
come heire a ſon pier, 
nient pluis que un e⸗ 
ſtrange perſon que uſt 
diſſeiſie leigne frere 0 
navoit aſcun title, æc. 
Et iſſint poyes veier 
la diversity, lou le 
puiſne frere enter a- 
pes le mort le pier 
debant aſcun entry 
fait per leigne frere en 
tiel cas, & ou leigne 


Ut in this caſe if the 

Father were ſeiſed 
ot certain lands in Fee, 
and hath iſſue two Sons 
and die, and the eldeſt 
Son 2 and is ſeiſed, 
&c. & after the you 
brother Tice xj 
by which diſſeiſin he 1s 
ſeiſed in fee, and hath 
iſſue, and of this eſtate 
dieth ſeiſed, then the el- 
der brother cannot en- 


ter, but is put to his 


Writ of Entry ſur dif- 
ſeiſin, Gc. to recover t 
land. And the cauſe is, 
for that the youngeſt 
brother cometh to the 
lands by wrongful diſſei- 
ſin done to his elder bro- 
ther; and for this wr 
the Law cannot int 
that he claimeth as Heir 
to his Father, no more 
then if a ſtranger had 
diſſeiſed the elder. hro- 
ther which had no title, 
&c. And ſo you may 
ſee the diverſity where 
the younger brother 
entreth after the death 
of the Father, before 
any entry made by the 
elder brother in this 
frere 


* n 


* r 
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frere enter apzes caſe, and where the el- Burgh Englich, and hath iſſue 
la moꝛt ſon pier, der brother enters after — — 


& puis eſt diſſei⸗ the death of his father, youngeſt, entreth into the Land 

- . 8 o o o he temen 5 5 
fie per le puiſne and after is difſeiſed by chte Galt nor rake away hd: ns 
frere, lou le puil⸗ the younger brother, try of the poungeſt Brother, Et 


ne kret puis mo- where the younger af- fic de ſimilibus. And thele and 


| : : the like caſes are all within the 

ruſt ſeiſie. ter dieth ſeiſed. realon and rule of our Authoꝛz. 

| And where our Authoz ſpcaketh 
onlp of an abatement, ſo it is of an intruſfon ; Foz if the Father make a leaſe foz life, and 
Hath iſſue two ſons on dieth, and the Tenant foz life dieth, and the voungeſt lon intrude, 
and die ſeiſed, this Deſcent ſhall not take away the entry of the eldeſt. But if the Father 
had made a leaſe foꝛ pears, it had been otherwiſe, foz that the poſſeſſion ot the leſſee toꝛ pears 
maketh an actual Freehold in the eldeſt Don. And it is to be obſerved, that the reaſon of 
—_— in this cale ( foz that both the bzethzen hold by one title ) holdeth alſo in many other 
caſes. : 

It two Coparceners make partition to pꝛeſent by turn, and one of them uſurp in the turn 
of the other, this uſurpation ſhall not put the other out of poſſeſſion, becauſe they claim by 
one title, 

It two Coparceners be, and they ſeverally pꝛeſent to the Oꝛdinar x, yet the Church is not 
litigious, becauſe they claim all by one title. 5 

It upon a Writ of Diem clauſit extremum, the poungeſ} lon be found heir, the eldeſt ſon had 
no remedy by the Common Law, becauſe thep claimed by one title, but otherwiſe it is if 
they daim by ſeveral titles, as it appeareth in our Books, Wut this is now holpen by a 
(*) Statute made ſince Li:rleron wzote. | x | 

It two Parſons be in debate fox tithes, which amount to above the fourth part, and one 
man is Patron of both Churches, no Indicavic doth lie: foz that both Incumbents claim by 
one and the lame Patron, Et ſic de ſimilibus. 


And whers Littleton ſatth, ſciſed of lands in Fee, the ſaine Law it is if a man be ſeiſed of 


lands in tail, and hath iſſue two fons, Mutatis mutandis. 


, Et eſt heiſte, Go. That is to ſap; actually ſeifed, either by entrp, as Littleton here 
putteth it, oꝛ by poſleſſion of the Leſſee foz pears, oz the like. 


avoit aſcin title, &*c. That is to lay, any pretence 0s ſemblance of title; as 

— or ary hk 22 — in manp other * — is 12 de bach 1 holden in 
o e one hath a colour oz pꝛetence of right, and when th none at all 

whereof pou map read plentifully in our Books, . : , 


SeF, 398. 


Lg meſme le maner eff, i IN the fame manner it is, if a 

home ſeiſie de certain kre man ſeiſed of certain Land in 
en kee ad iſſue deur files « devie, fee, hath iſſue two daughters and 
leigne file entra en la terre clay- dieth , the eldeſt daughter en- 
mant tout la terre 2 lup, & ent treth into the Land, claiming. all 
ſolement pꝛiſt les pzofits & ad il- to her, and thereof only taketh 
fue + moꝛuſt ſeifie, per que ſon the profits, and hath iſſue and dieth 
iſſue enter, quel iſſue ad iſſue & ſeiſed, by which her iſſue enter, 
Devie ſeiſie, æ le ſecond iſſue enter, which iſſue hath iſſue and dieth ſei- 


& ſic ultra, uncoꝛe le puiſne file ſed, and the ſecond iſſue enter, &. ſic 


ou ſon iſſue, quant a le moietie ri; yet the younger daughteror 
poit enter ſur quecunque iſſue her iſſue as to the moiety may enter 
de leigne fite, nient obſtant tiel upon any iſſue whatſoever of the 


PPP diſcent 
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22 E. 4. 47 


Doc. & Stud. cap. 36. 
fol. 117. | 


12 E. 4.18. 


(*) 2Ed.6. cap. 8. 2 H. 
7. 12. a. See the Secti⸗ 
on next following. 


(0) 1 E. 2+ baſtardy 19, 
21 E. 3. 34+ 22 All. 85. 
39 E. 3. 26. 17 E. 3 59. 
II E. 3. Afl. 88. 21 H. 6. 
14. II E. 3. age. 3. Vide 
dect. 400. & cap,Garran, 


Lib. 3. 


er 4% K | ( 1 tout la terre. were it appeareth, That when the one Copartener doth 


36 Aſſ. p. 1. 43 E. 3. 19. ſperially enter, clatming the whole land, and taking the whole p2okits, that ſhe 


Cap. 6. 


diſcent put ceo que ils claimont 
per un meſme title,#c.mes en tiel 
cafe ; ft ambtveur Soers' avoy- 
ent enter apes la mozt lovr 
Pier, & ent fueront ſeifies', 
puis leigne Soer uſt diſſeiſie la 
pullne Soer de ceo que a luy af- 
fiett, & ent uit ſeiſie en fee & ad 
iſſue, & de tiel eſtate moꝛuſt ſeiſie, 
per que les Tenements diicen- 
dont al Jflue del eigne Soer, 
donqute fe pulſne Soer, ne ſes 
heires ne poient enter, ec. Cauſa 
qua ſupra, &c. 


— 
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elder daughter notwithſtanding ſuch 


diſſent, for that they claim by one 


ſame title, & c. but in ſuch caſe 
where both ſiſters have entred after 
the death of their father, and were 
thereof ſeiſed, and after the eldeſt 


ſiſter had diſſeiſed the younger of her 


part, and was thereof ſeiſed in Fee, 
and hath Iſſue, and of ſuch Eſtate 
dieth ſeiſed, whereby the lands de- 
ſeend to the Iſſue of the elder ſiſter, 


then the younger ſiſter nor her heirs 


cannot enter, &c. Cauſa qua ſupra, 


Ge. 


4 H 7. 10. 16 H. 7.4. gains the one moiety, viz. of her ſiſter by abatement, and pet her dying ſeiſed (hall not take 


a wap the entry of her fifter; whereas when one Coparcener enters generally and taketh 
the pꝛolits, this ſhall be accounted in Law the entry of them both, and no diveſting of the 


See more of this in the 
Chapter of Warranty, 
Sec. 710. 28 All. 30. 
Vide Sec. 710. 


PL. Com. 3. 39 E. 3. 
Le darreine caſe. $ 


Lib. . fol. or, 102. Sir 
Rich, Lechfords caſe. 


Glanvil. lib. 7. cap. 2. 
Bract. lib. 5. cap. 19. 
Brit. cap. 70» 


vide Se& 188. 


moiety of her ſiſter 
If one 


oparcener enter tlaiming the whole, and make a feoffment in Fee, and take back 


an eſtate to her and her heirs, and hath iſſue, and die ſeifed; this Deſcent ſhall take away 


the entre of the other lter, becauſe by the Feoffment the pzivity of the 'Coparcenary was 
d. | | | 
J Claimont per un meſme title, &c. Ot this ſufficient hath been laid in the next 


pꝛecedent Section. 


CE Oe Poient enter, Gc. Ot this there hath been alſo ſpoken in the lame Section. 


C CE en fee. Fo: this 


holds not in caſe of an 
eſtate tail. 


CU Malier, fon fili- 

2 - tmbieratus. Mulier 
hath ther ſign ilicattons: Firft, 
ub nomine mulleris continerur 
qu#liber Focmina, Secondl p, Pro- 
priè ſub nomine mulitrĩs, continetur 
. Thirdly , Appellatione 
mulieris in ibus Angliæ, conti- 
netur Uxor. Et fic filius natus vel 
filia nata ex juſta uxore, appel - 
latur in Legibus Angliæ filius 
mutteracus , filla mulierata, 
a Donne muljer, oz: a Daugh= 
ter mulier, Sicut Baſtardus dioi- 


tur à Grzeo verbo 'Baſlaris, l. e. 


Meretrix, ſeu Concabina , quia 
protreatur ex meretrice ſeu con- 


Seck. 399. 


C T Tem ũ home 
| eſt leiſie de cer⸗ 
taine Terre en kee, E 
ad iſſue deux fits, E 
leigne fits eſt Ba⸗ 
ſtuͤrd, & le puilſne fret 
eſt mulier, & le Pier 
devie, & le Baſtard 
enter enclatmant coe 


heire a ſon pier, & ot⸗ 
cupia la terre tout ſa 
all his life ; without 


vie ſans aſcun'efitre 
fait ſur luy per x mu⸗ 
lier, & le Baſtatd ad 


iſſue x mou feilte 
de tiel eſtate en lr, 


A Lfo if a man be 

fſeiſed of certain 
lands in fee, and hath 
Iſſue two ſons, and 
the elder is a Baſtard, 
and the younger Au- 
lier, & the father die, 
and the Baſtard en- 
treth claiming as heir 
to his Father, and 
occupieth the Land 


any entry made u 
binn he Moter 
and the Baſtard hath 
Iflue and dieth ſeiſed 
& la 


UM. 
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E la Terre diſcen- of ſuch eſtate in Fee, concubina. In Englih, he ts 


x alled baſe boꝛn Dd thereup= 
diſt a ſon Iſſue, 4 and the Land deſcend — — ſap, That a Ballard 
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ſon Illue enter, cc. to his Iſſue, and his Iſſue is as much to ſap, as one that | 


En ceſt caſe le mu- entreth, &c. In this CNS — 3 — 


tier eſt ſans remedy, caſe the Malier is with- im Fleta. (p) hat there be 
22 | 7 t k ds of Baſtards, iz. 
car il ne poit entrer, out remedy . for be Water 4c | - | —— 
ne aver aſcun Acti⸗ may not enter, nor which are deſcribed in two old 
on pur recoverer la have any Action to Bris» 
Terre, pur ceo que recover the land, be- Manſeribus ſcortum, Notho Mœ- 
eſt un ancient Ley cauſè there is an anc1- chus dedit ortum. | 
en tiel caſe, ec. ent Law in this caſe Ur ſeges © ſpica, ſic Spurius eſt 


ab amica. 
uſed, &c, 


But we term them all by the name of Waſtards that be bozn out of a. lawfut marriage · 
By the Common Law, (t) if the Husbatid be within the four Deas, that is, within the 


(p) Fleta ub. 1. cap. 5. 
Vide Sect: 380. 


(r) Brad. lib. 4. fol. 278, 


Jurisdittion of the King of England, if the Wife hath Iſſue, no pꝛook is to be 1 fe 7H. 4. 9. 43 E. 3. 


pꝛove the Child a Baſtard, (foz in that caſe, Filiatio non poteſt probari) unleſs the Hu 


41 E. 3.7. 44 E. 3. 10. 


9 All. 25. 


hath an apparent impoſſibility ot pꝛocreation; as if the Husband be but eight years old, oz 98 Aff. 14. 1 H. 6. 7. 


under the age of pꝛocreation, ſuch Iſſue is a Baſtard, albeit he be bozn within marriage. 
(But ik the Jſſue be bozn within a month oz a dap after marriage, between parties of 
full lawful age, the Child is legitimate. Fra © | 

( Diiſcendliſt a jor iſſue.” For if the Baſtard vieth ſeiſed without Iſſue; aud the 
Loꝛd by Eſcheat entreth, this dying ſealed ſhall not bar the Mulier,. becauſe. there ts no Dez 
ſcent. Ik the Baſtard enter, and the Muller dieth, his Wife pꝛiviement enſeint with a Don, 
the Baſtard hath Iſſue and dieth ſeiſed, the Don is bozn,” His right is bound koꝛ ever. But 
if the Baſtard die fh leiled his Wife enſeint With a Son, the Malier enter, the Son is born, 
the Aaue of the Baſtard is barrcd, foz Liccleron putteth his caſe; that there muſt not only be 
a dying leiſed, but allo a Deſcent to his Iſſu ru. | 


J Et ſor iſſue enter, ©. And io it is ts be underſtood, albeit the.Mulicr after the 


deckaſe of the Baſtard, doth enter-befoze the Heir of the Baſtard, - foz the Deſcent bindeth, 


and not the entry of the Heir. 10 l 81 CE 


4 Le mulier ct ſans remedy., Herebp it appearcth that this Deſcent differeth from 
Fer Deſcents, fo: this Deſcent bart2eh he right of the Mulier, whereas other Delcents do 
take away the entry only of him that right hath, and keaveth' him to His Action; but there 
by the dying ſetſed of the Baſtard, His Iſſue is berom#1latoful Meir (a) It is holden, that if 
the Muller be within age at the time of the dying, Fan e nevertheleſs he ſhall be ores 
becauſe the Iſſue of the Baſtard is in judgment of Law become tawfnl Hetr, and the Law 
doth p:efer Legitimation befoze the priviledge ot Infand̃ g... 130 

And the realcu of this caſe is, foz that juſtum non eſt Aliquem poſt mortem facere n 8 
as 


_ 


qui'toto tempore vit# ſuæ pro legitimo habebatur. And lo it ſeemeth to be, Chat if a man ha 
Iſſie a Son being Baſtard eigne, and a Daughter) and the Daughter is married, the:F 
ther dieth, the Son entreth and dieth leiſed, this ſhall bar the Feme Covert. And the De= 
Ccent in this caſe of Services, Rents; Beverſlons, exyertant upon Eſtates Tail, oz to; life, 
whereupon Rents ate reſer ved, &c. ſhall bind the right or the Mulier, but a deſcent of thele 
ſhall not dzive them that right have to an Adion. bs Be] [LIME 
So if the Baſtard vierh ſciſed,] anh His iſſue envotveth the Wife of the Baſtard, vet is 


* 


Dee Gator iu end na and, nd a Atv, ah ho kl 
: the ard eigne entreth into the Land, and hath Jſue, and eutreth. into Beligis 
this Deſcent ſhall bar the right ot the NMaller. 1 fb. #71: C : gg Sn 
(44, 3{ve deus fits. It a mat hath Init; tuch à Baſtard as ts afbrefaid,and vieth, 
and the Baſtard entreth and dieth leled; and the Land delcendeth to his iſſue, the Collateral 
Heir of the Father is bound, as well as where there be twa Sons. 242 
And where our Authoꝛ ſpeaketh ot Dons, ſo it is, it a man hath Iſue two Datghttts, 
the eldeſt being a Ballard, and they enter and occupy; peaceably as Hetrs, now the in 
favour of Legitimation, ſhall not 405 85 the whole 22 in the Mulier, (who t 

the only right) but in both, lo as if the Baſtard hath Jn 


. jw # 


—j and dteth, her Iſſue ſhall Ahern, 
pp 2 b) Ind 


not the entry of the Mulier lawful upon the Tenant in Dower, foz his right was barred vp caſe ub 


19 H. 6. 17. 39 E. 3. 13; 
(3) 18 E. 4. 28. 


Lib. 8. 101, 102. Sic 
Rich, Lechfords caſe, 


(a) 5 E. z. Deſcent Br. 
49-31 Afl. 18.22. 33 E. 3. 
Verdict. 48.36 Aff. 2. Pl. 
Com, Stowels caſe. 

10 E. 3.2. 13 E. 1. tir. 
Baſtardy 28. 


14 E. 2. Baſtardy 26, 


Sir Rich. Lechfords 
e ubi ſupra« 


20 E.3. Baſtardy 29, 


Hill. 18 E. 3. cor; Regs 
Rot. 144. Ebor, 

32. Sir Rich. Lechfards 
caſe ubi ſupra. 

See afterwards in the 


d Chapter of Warrangys 


Lib . 3 0 

b) 2 E tit. Baturdy 17. 
2 25 3.34. b. 30 All. p. 
Sir Rich.Lechfords caſe, 
ubi ſupra. 


c) Brit. cap» 70. 
- E. 3. Vouch. 129. 


11 E. 3. Age 3. J H. 7.2. 


Sit Rich. Lechfor 
caſe, ubi ſupr#. 


Cap. 6. 


bind the Mulier foz ever- 


Of Deſcents. 


(b) And in the ſame caſe, if both daughters enter and make partition, this partition ſhall 


SeF. 400. 


(c) And an Aſſile of Mortdanceſtor lieth not between the Baſtard and the Muller in reſpett 


of the pzoximity of blou 


d. 
And 7. being impleaded oꝛ vouched ſhall have his age. 
C 


t le Baſtard enter come heire a ſon pier. It a man had Iſſue Baſtard ei | 
and Muller Puiſne, and the Baſtard in the life of the Father hath Jflue and dicth, and then 


the Father dieth ſeiſed, and the Hon of the Ba 


entreth, as heir to his G:and=father 


and dieth ſeiſed, this Deſcent ſhall bind the Mulier. 
¶ Pur ceo que eſt ancient Ley in tiel caſe uſe, Ec. 2g hereafter in our Come 


mentary upon the two next Sections ſhall 


appear, by our ancient Books, and the ancient 


atutes of the Realm. And here is tmplied how necoſſary it is after the example of our 
uthoꝛz, to look into the Intiquities, then which nothing is moze venerable, pzofitatle and 
ple 


alant, | 
Sect. 400. 
C Es il ad eftre opinion JD UT it hath been the opinion 
daſcuns, que ceo ſerra of ſome, That this ſhall be 


intendue lou le pter ad un fits ba- 
ffard per un feme, & puis eſpou- 
ſa meſme la feme, & apres leſpou⸗ 
ſels il ad iſſue per meſme la feme 
un fits, ou un file mulier, & puis 
le pier moꝛuſt, æc. ſi tiel Baſtard 
enter, cc. E ad Iſſue & devie ſei⸗ 
fe, ec. donque avera liſſue de tiel 
Baſtard le Terre cleerment a 
luv, come avant eſt dit, cc. & ne- 
my aſcun auter baſtard la mere, 
que ne kuit unque eſpouſe a ſon 
pier, 4 ceo ſemble bone & teaſo- 
nable opinion. Car ttel Baſtard 
me devant eſpouſels celebꝛes pe- 
renter ſon pier & fa mere, per la 
Ley de Saint Elgliſe eſt Mu⸗ 
lier, coment que per la Ley del 


Terre fl e& Baſtard, & iſſint il 


ad un colour dentrer come heire 
a ſon pier, pur ceo que il eſt per 
un Ley mulier, #c. S. p la Ley de 
Saint Elgliſe. Mes auterment 
eſt de Baltard que nad aſcun ma⸗ 
Abe colour dentrer come heire, 
entant que il ne poit per nul Ley 


© eftre dit multer, cat tiel Baſtard 


elt dit en la Ley Quaſi nullius fi- 
MC, . 


2 


— 


intended where the Father hath a 
Son Baſtard by a woman, and af- 


ter marrieth the ſame woman, and 


after the eſpouſals he hath iſſue by 
the ſame woman a ſon or a daugh- 
ter, and after the Father dieth, &c. 
if ſuch Baſtard entreth, &c. and hath 
iſſue and die ſeiſed, &c. then ſhall 
the iſſue of ſuch Baſtard have the 


land clearly to him, as it is ſaid be- 


fore, &c. and not any other Baſtard 
of the Mother which was never 
married to his Father, and this ſeem- 
eth to be a good and reaſonable 
opinion: for ſuch Baſtard born 
before marriage celebrated be- 
tween his Father and his Mother, 
by the Law of holy Church is M- 
lier, albeit by the Law of the Land 
he is a Baſtard, and ſo he hath a co- 
lour to enter as heir to his Father, 
for that he is by one Law Aulier, s. 


bylaw of Holy Church. But other- 


wiſe it is of a Baſtard which hath no 
manner of colour to enter as Heir, 


in ſo much as he can by no Law be 
ſaid to he Mulier, for ſuch a Baſtard 
is faid in the Law to be Quaſi nullius 


Mer 


filius, Ge. 


UN 


Lib. 3; 
M 


is a Multer. 


nion is good and rea 


Of Deſcents. 
ES ad eſte lopinion daſcuns, Ec. And our Authoꝛ here laith, that this opi⸗ 
ſonable, foz that ſuch a Baſtard by the Law of holy Church, (*) 


Sed. 401. 


Matrimonlum ſubſequens legitimos facit quoad ſacerdotium non quoad ſucceſſionem, propter 
conſuetudinem Regni quod ſe habet in contrarium. Pet the Canon Lam hol deth them Legiti= 
mate quoad ſucceſſionem. At a Parliament holden (q) Anno 20 H. 3. fog that to certi ſie upon 


the R 


mam Eccleſiæ, rogaverunt omnes Epiſcopi Magnat 


s Writ, that the ſon boꝛn be foꝛe marriage is a Baſtard, was Contra Communem for- 
es ut conſentirent, quod nati ante matrimonium 


eſſent legitimi, ficur illi qui nati ſunt poſt matrimonium quantum ad ſucceſſionem hæreditatiam, 
quin Eccleſia tales habet pro legitimis : Et omnes Comites & Barones una voce reſponderunt, Quod 


nolunt Leges Avgliz mutare, quz hucuſque uſitatæ ſunt & approbatæ. 


Iſint que il ad un colour dentre, & c. Here it is to be obſerved, That the Law 
moꝛe reſpecteth him that hath a colourable title, though it be not perfect in Law, then him 
that hath no title at all, as hath been ſaid (1) befoze, 


C ES enle 

caſe avant- 
dit, lou le Baſtard 
enter apꝛes la moꝛt 
le pier, & x multer 
luy ouſta, c puis 
le Baſtard diſſeiſiſt 
la mulier, æ ad iſſue, 


e devie ſeiſie, & lif- 


ſue enter, donq; la 
mulier poit aver 
bitef Dentre ſur dil: 
envers liſſue del Ba⸗ 
ſtard & recovera la 
terre, cc. Et iſſint 
potes veier le diver⸗ 
tity lou tiel Ba⸗ 
ſtard continue poll. 
tout ſa vie ſans in- 
terruptton, & lou la 
multer enter & in⸗ 
terrupt le poſſeſſi⸗ 
on de tiel Baſtard, 
XC. 


But in the caſe of the Baſtard eigne, which * Lirtletons caſe, Gardein in Hocage, 02 Gar= B 


Seck. 401. 


UT in the caſe 
aforeſaid, where 
theBaſtard enter after 


the death of the Fa- 


ther, and the mwlier 
ouſt him, and after the 
Baſtard diſſeiſe the 
mulier, and hath iſſue 
and dieth ſeiſed, and 
the iſſue enter, then 
the mulier may have a 
Writ of Eztry ſar diſ- 
ſeiſin againſt the Hue 
of the Baſtard and ſhall 
recover the Land, &c. 
And ſo you may ſee a 
diverſity where ſuch 
Baſtard continues the 
poſſeſſion all his life 
without Interruption. 
and where the mulier 
entreth and interrupts 
the poſſeſſion of ſuch 
Baſtard, & c. : 


CL li miulier ny 

| ousta. An eſtranget 
in the name of the Mulier with⸗ 
out his Commandment cannot 
enter upon the Baſtard, fo: that 
the Baſtard map gain the 
eſtate and bar the Mulier. Ind 
there koꝛe regularly none ſhall 
enter but the Mulier, oz (ome 
other by his Commandment. 
And therefoze Litcleton faith, 
(and the Mulier put him out) 
no 'moze then in the cafe: (a) of 
the Loꝛd Awdley: foz there an 
eſtranger of his own head could 
not enter in the name of him 
that right Had to enter within 
the five pears to avoid the Fine. 
But in both thole caſes, firſt, if 
the Mulier agree thereunto be= 
foze the deſcent of the Baſtard ; 
oz ſecondly, if he that right hath 
befo:e the five pcars be paſt do 
afſent eunto, the claim is 
good, and ſhall avotd the eſtate 
both of the Baſtard, and of the 
Conuſee, as it was hol den in 
the. Lozd Awdleys Caſe ,- Quia 
omnis ratihabitio retrotrahitur, & 
mandato '2quiparatur , and it 
ftandeth well with the woꝛds 
of the Dtatute , o that thep 


urſue their title, &c. by WA 


. BP ö "oy 
of Yction oz entry, and id is the 


book in (b) 31 H. g. to be intended. 


9 


(*) vide Britton f. 128. 
b. 166. 203. and the 
Scatute of Mert. 20 H 
3. cap. 19. confirmeth z 
this opinion, Hill, 18 E. 
3. coram Rege in The- 
taur. Ebor. Bradt. lib. 2. 
fol. 63. 

(q) Statut. de Merton. 
20 H. 3. cap. 9. : 
vid Bract 1.5. 416, 4175 
10 Ail, Pl. 20. 


(r) vide Sect. 397. & 
cap. BUT» Sect. 


(a) Mich. 38 & 39 ElIZ, 
in the Kings Bench up- 
on evidence by the 
whole Court. Vide 

31 H. 8. entr. Conge. 
Br. 123. 


4 H. 7. cap. 


vide Sect. 334. 
(b) 31 H. 8. entr.conge, 
r. 123. 


A an Infant make a feoffment in fee, an eſtranger ot his 12 enter (e) to the (c) pacch. 39 * * Y 


a man of full is Communi, Bab..per.Gu- 


| 15 u age ie , 
Diſſetſed, an entry by a ſtranger of his own head is Hip i tly the eſtate in the riam. 10 H. 7. 16, 
nfant, oz other diſſeiſee. So it is if Tenant en U mi a feonent in fg, an © — 


3 26 E. 3. 6a. per 
orp. 45 K. 3. hj,ẽjꝗ 
20 11 A f. * 


Lik 3. Cap. 6. Of Deſcents. Seck. 402. 

¶ Lon tiel Baſtard continue tiel poſſeſſion ſans interruption. It the Mulier 
entreth upon the Baſtard, and the Baſtard recovereth the Land in an Aſſife againſt the 
Mulier, now is the Interruption avoided; and if the Baſtard dieth ſeiſed, this ſhall bar the 


Muliter. 
It the Baſtard eigne after the deceaſe of the Father entreth, and the King ſeiſeth the land 
foz ſome contempt ſuppoled to be committed by the Baſtard, foꝛ which no Freehold oꝛ Inhe⸗ 
ritance is loſt but only the pꝛoflts of the Land by way of ſeiſure, and the Baſtard die, and 
his Aſſue is upon his petition reſtoꝛed to the poſſeſſion, foꝛ that the ſeiſure was without cauſe, 
the Mulier is barred. foz ever; foꝛ the poſſeſſion ot the Ring when he hath no cauſe of leiſure, 
ſhall be adjudged the poſſeſſion of him foꝛ whole cauſe he is ſeiſed. But if after the death of 
the Father the Mulier be found heir and within age, and the Ring ſeiſeth, in that cafe the 
poſſeſſion of the King ts in right of the Mulier, and veſtcth the actual poſſeſſion in the Muller, 
and conſequently the Baſtard eigne is foꝛe⸗cloled of anp right. foꝛ ever. ä 
nd fo it is, when the King ſeiſcth foꝛ a contempt, oz other offence of the Father, c2 of any 
other Anceſtoz, in that caſe, if the iſſue of the Baſtard eigne upon a Petition be reſtozed, 
foz that the ſeilure was without cauſe, the Mulier is not barred, foz the Baſtard could never 
enter, and conſequently could gain no eſtate in the Land, but the poſſeſſion of the King in 
that caſe ſhall be adjudged in the right of the Mulier. And it is to be obſerved that the Baſtard 
muſt enter in vacuam poſſeſſionem, and continue during his life without interruption made 
by the Malier. | 12 | 8 | | 
C Interrupt le poſſelſion del Baſtard, G c. It the Baſtard invite the Mulier to 
35 H. 6. 24.21 H. 6.9. ſee his houſe, and to ſee Pictures, 8c. 02 to dine with him, oz to hawk, hunt 02 ſpoꝛt with 
I E. 4.3. 21 E. 4,5. J E. him, 02 ſuch like upon the Land deſcended, and the Mulier cometh upon the Land acco:dingip, 
4.60. this is no interruption, becauſe he came in by the conſent ot the Baſtard; and therefoꝛe the 
coming upon the Land can be no treſpals; but it the Mulier cometh upon the ground of his 
own head, and cutteth down a Tree, oz diggeth the ſotl, oz take anp p2ofit, thele ſhall be in= 
terruptions, fo: rather then the Baſtard ſhall puniſh him in an action of treſpaſs, the act ſhall 
amount in Law to an Entry, becauſe he hath a right of Entry. So it is, if the Mulier put 
any of his beaſts into the ground, oꝛ commanda ſtranger to put in his beaſts, theſe do amount 
toan-Entry;fo: albeit in theſe caſes the Muller doth not uſe angexpꝛels words of entry, pet theſe, 
and fuch like Acts, do without any wozd amount in Law to an Entry, fo: acts without woꝛds 
map make an Entry: but wozds without an Ad (viz. Entry into the lands, Sec.) cannot make 
un Entry, all which interruptions are implied in the ſaid, &c.) Moze ſhall be ſaid hereafter 
ol Intertuptious in the Chapter of Continual Claim. 


Pl. Com. Parſon de Ho- 
nylanes Caſc 91. 


-_» 


ee 0 Seck. 402. 


C gf un enfant; deins C — un en⸗ A LG if an Infant 
trer. It a man ſeiſed of àd tiel cauſe de entry ſuch cauſe to enter in- 
laudz in Fee die, his Wie, en aſcun_ terres su to any Lands or Tene- 


* 


privemepe enſcinr ith 5 due tenementsſur un att- 


and I! bate and dn 
{ciled, and after, the Son is 
bein be Wall be bound by 
the / Delcent, becauſe he at 


the time of the deſcent had no 


right to enter; and this is to 

os: e e dentrer 

e ;Lixtlecon, ad caule Cee”, 

1 Weh ar the time of the De⸗ 
Jen he had not. 'D; 

25710. ; 3) cty Ei [ c. Here is im 4 d 
| 5 refer on mplie 

! 1 hy 1 7 | N * : 1 2 , kant is | 18 unted in 

vide Ses 259,493 4 2 "hath acco 1 ru 

ſaid,) (d) until he paſſeth the 


ter, que eſt ſeiſte en 
kee, au en kee tail, de 
meime les terres 
ou tenements, . i tiel 
home que eſt tiel⸗ 


ment ſeiſie, moꝛuſt 


de tiel eſtate ſei⸗ 
fie," & les terres dil 
cendont a ſon iſſue 
. durant le temps que 


- lenfant eff veins ane, 


tiel diſcent ñ tollera 


ments upon another, 
which is ſeiſect ini fee, 
or in Fee tail of the 
> fame Lands or Tene- 
ments, if ſuch man 
who is ſo ſeiſed, dieth 
of ſuch eſtate, ſeiled, 
and the Lands deſcend 
to the Iſſue, during the 
time that the Infant is 
within age, ſuch de- 


ſcent ſhall not take ae 


way the entry of the 
lentry 


UMI 


UMI 


Lib. 3. 


lentry lenfant mes que 
fl poit enter ſur le iſſue 
que eff eins per diſcent, 
ec. pur ceo que nul 
laches ſerra adjudge 
en un Enfant deins 
age en tiel cale. 


Of Deſcents. 


Infant, but that he 


may enter upon the iſ- 
ſue which is in by de- 
ſcent for that no laches 
(hall be adjudged in an 
Infant within age in 


Sett. 403. 


age of 21 pears and certain 
pꝛiviledges he hath in re= 
ſpect ot his infancy. 

q Nl Laches ſerra 


adjuage en le infant 
deins age in tiel caſe. 
And Lictleton well add= 


ſuch a caſe. 


ed (en ticl caſe) that is, in 
cale of Deſcent; foz in 
ſome other Cales, laches 


ſhall pꝛejudice an Infant: as laches ſhall be adjudged in an Infant, if he pꝛeſent not to a 
Ehurch within ix months; fo: the Law reſpecteth moze the pꝛiviledge of the Church, (that 
the cure be ſerved,) then the pꝛibiledge of Infancy · Ind ſo the publick Repoſe of the Realm, 
concerning mens Freehold and Jnheritances, ſhall be pꝛeferred befoze the pziviledge of In⸗ 
fancy, in cale of a fine, where the time begins in the time of the Fnceſtoz. Do non=claim of 
a Uillein, of an Infant by a pear and a dap, who had fled into anctent Demclſne, ſhall take 


away the ſeiſurc of the Jnfant. 


And if an Jnfant b:ing not an appeal of the death of his 


Anceſtoꝛ within a ycar and a day, he is barred of his appeal foz ever; toꝛ the Law reſpects 
moꝛe libertp and Life, then the P2iviledge of Jnfancy. And here is to be obſerved, that Lir- 
tleton putteth his caſe, that an Infant ſhalt enter upon a Deſcent, when a ſtranger dieth 
ſeiſed; but he put it not ſo befoze, in the cate of the Baſtard eigne. B. Tenant in tail infeoff= 
eth A. in fee, A. hath iſſue within age, and dieth, B. abateth and dieth ſeiſed, the iſſue of A. be⸗ 
ing ſtill within age, this Deſcent ſhail bind (e) the Infant, foz the iſſue in tail is remitted : 
and the Law doth moꝛe reſpect an ancient right in this caſe,then the pziviledge of an Jnfant 
that had but a defeafible eſtate. Zs it is ſaid (f) if the King die leiſed of Lands, and the 
land deſcend to his ſucceſſoꝛ, that thts ſhall bind an Jnfant, fo that the pꝛibiledge of an Jn= 
fant in this caſe hold not againſt the King. 


Tem, ſi le ba- 

ron & ſa Feme 
come en doit la 
feme ont title & dꝛoit 
denter en tenements 
gue un auter ad en 
Fee, gu en fee taile, c 
tiel Tenant mozuſt 
ſeiſie, cc. en tiel caſe 
lentre le Baron eſt 
tolle ſur le heire que 
eff eins per Deſcent, 
Mes ſi le Baron de⸗ 
bie, donque la Feme 
bien poit enter ſur lil⸗ 
ſue que eſt eins per 
Deſcent , pur ceo que 
Aaches le Baron ne 
furnera la Feme ne 
les heires en p2eju- 
Dice ne en damage 


Sed. 403. 


Lſo if Husband 

and Wife, as in 

right of the wife, have 
title and right to enter 
into lands which ano- 
ther hath in fee, or in 
fee tail, and ſuch Te- 
nant dieth ſeiſed, &c. 
In ſuch caſe the entry 
of the Husband is ta- 
ken away upon the 
heir which is in by 
Deſcent: but if the 
Husband die, then the 


wife may well enter 


upon the Iſſue, which 
is in by Deſcent, for 


that no Laches of the 


Husband ſhall turn the 
Wife or her heirs to 
any prejudice, nor loſs 


C Il baron G. Feme 


come en droit ſa 
feme ont title & droit 
deuter, Gc. &. tiel Te- 
nant moruſt ſei ſie, & c. 


Theſe wozds are general, 
but are particularly to be 
under ſtood, viz. when the 
wꝛong was done to the Mite 
during the coverture; foz if a 
Feme ſole be ſeiſed of lands 
in Fee, and is Diſſeiſed, and 
then taketh husband; Jnthis 
caſe the husband and wife, as 
in the right of the wife, have 
right to enter; and pet the 
dying ſeiſed of the Diſſeiſoz in 
that caſe ſhall take away the 
entry of the Mite after the 
death of her husband ; and the 
reaſon is as well fo; that the 
her ſelk, when the was ſole, 
might have entred and recon= 
tinued the poſſeſſion ; as alſo it 
ſhall be accounted her follp 
that ſhe would take ſuch a 
husband which would not en= 
ter befoꝛe the Delcent+ , 

u 
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33 E. g. quare imp. 36. 


Pl. Com. 372; 


(e) 11 E. 4. 1. 2. F. N. B. 
35 · m. 


(H) 35 H. 6. Co. 


9 H. 7.24. a. 2 E. 4. 25. 
7 E. 3. 47. b. 20 H. 6. 28. 
15 EA. deſcent 30. 


42 E. CO 12. 


Lib. 2. 


9 H. 7. 24. 


Vide Sea. 402. 


20 H. 6. 28. b. 

(n) 31 Ail. p. 17. 

42 E. 3. 1. Pl. Com. 55. 
10 H. 7. 13 H. 7. 35 He 
6. 41. PI. Com. 236. b. 
Fleta lib. 2. cap. 50. 


(o) Leſtatute de Mert. 
cap. 5. 


9 H. 7. 24 


pl. com. fol. 368. b. per 


Sande s, lib- 4 fol. 127. 


182. Beverleyes caſe. 


Mr. c. 1. Sect. 9. c. 5. Sect. 
1. BraQton f. 165 & 420. 


Brit. fol. 167. b. 217.66. 
Feta lib. 6. c. 39. Fitz. N. 
B. 223. b. Stan. Prex. 33, 


24. 


Cap. 6. Of Deſcents. Sect. 404, 405. 


But there if the woman were en tiel cas, mes q in ſuch caſe, but that 
king of "huyband then "the dy- la feme e ſes heirs the wife and her heirs 
ing leiſed ſhall not after the de= biñ pojent enter, may well enter where 
ber Ep, beeanſe no folly can tlel Diſcent eft el. ſuch Deſcent is ef- 
—_— OY —_ chue durant le co- chued during the Co- 

8 

band; and after Covertute VErture. verture. 
— enter without her husband; all which is implied in the laid (Sc. 


¶ Lathes le Baron ne turnera la feme, Gc. al prejudice, Ec. Laches fignifia 


eth in the Common Law, retchlelnels, oꝛ negligence, Et negligentia ſemper habet infortu- 
niam comirem. Mere is a diverſity to be obſerved, that albeit regularly no latches ſhall be 
accounted in Infants, oꝛ Feme Coverts, as is afozeſaid, foz not entry oz Claim to avoid De⸗ 
ſcents, pet latches ſhall be accounted in them, foz not perfozmance of a Condition annexed to 
the ſtate of the land. Foz if a Feme be in keotfed cither befoze oz after marriage, reſerving a 
Bent, and foz default of payment a re-entry, in that cale, the laches of the Baron ſhail 
diſherit the wife koꝛ ever. And lo it is (n) of an Jnfant his laches, foz not perfozming of 
a Condition annexed to a ſtate, either made to his Anceſtoꝛ oz to himlclf, hall barre him of 
the right of the land foz ever. 

If a man make a feoffment in fee to another reſerving a Rent. and if he pap not the Rent 
within a month, that he ſhall double the Bent, and the Feoffee dieth, his heir within age 
the Infant papeth not the Rent, he ſhall not by this laches fozfeit any thing. But other= 
wile it is of a Feme Covert ; and the reaſon and cauſe of this diverſity is, toꝛ that the Ju= 
fant is pꝛobided foz, by the Statute, (0) Non current uſurz contra aliquem infra ætatem ex- 
iſtenr*, &c. But the Statute doth not extend to a Feme Covert, neither doth that Statute 


extend to a condition of a re-entry, which an Jnfant ought to perfozm; foz the fozfeiture 


thereof cannot be called Uſura. 


Sect. 404. 


( Es la Court tient, lou U T the Court holdeth, where 

liel title eſt done al feme ſuch title is given to a feme 
ſole, que puis pꝛent Baron, que ſole, who after taketh husband 
nentra pas, eins ſuffer un Di⸗ which doth not enter but ſuffer a 
ſcent, 4c. la auter eſt, car ſerra dit Deſcent, & c. there otherwiſe it is 3 
la folly le feme de pꝛender tiel ba- for it ſhall be ſaid the folly of the 
ron que nentre en temps, cc. wife to take ſuch a husband which 

entred not in time, &c. 


C ol His is added, and therefoze as fozmerly J have done, J meddle not withall, howbeit 
the opinion is holden foz Law, as it appeareth in the Section next pꝛecedent. 


Se@. 405. 
9 _— Littletonex= C JU Tem, ſi home q as if a man which 


of no © bog ns Abe eſt ö non ſaneme- of non ſane me- 


be yon compos mentis: mode, gue eſt adire en mory, that is to ſay in 
— the —.— Latin Qui non eſt Latine, Qui non eſt com- 


— — —— we 112 mentis, ad cauſe pos mentis, hath cauſe to 
— 72 dentrer en aſcuns tiels enter into any ſuch tene- 


naticus, faruus, ſtultus, : tenemenrs, ſi tiel Di- ments, if ſuch deſcent, 


mente 4 mel dure de (cent, ut ſupra, ſoit ewe »t ſupra, be had in his 


legal. nen ſa vie, durant le life during the time that 
Non compos mentis is temps que fl fuft de he was not of found 
non 


UM 


UM. 


Lib. 3. 


non ſane memozie, & 
puis devia, ſon heire 
bien poit enter ſur luy 
que eſt eins ꝑ diſcent. 
Et en ceſt caſe poyes 
veyer un cas, q heire 
poyet enter, & uncoꝛe 
fon anceſto2 que avoit 
meſme le title ne puiſ⸗ 
ſoft enter. Car celuy 
que fuit hoꝛs de ſa me⸗ 
moꝛie al temps de titel 
diſcent, ſil voile enter 
apes tiel diſcent, fi 
action ſur ceo ſoit ſue 
Evers lup, il nad riens 
pur luy a pleader, ou de 
lup ayder, mes adire 
que il fuit de non ſane 
memozie al temps de 
tiel diſcent, c. æ a ceo 
ne ſerra il reſceive a⸗ 
dire, pur ceo que nul 
home 5 pleine age ſer- 
ra reſceive en aſcun 
ple per la ley a diſa⸗ 
bler le perſon demeſn, 
mes k heire bien poit 
diſabler le perſon ſon 
aunceſto2 pur ſon ad- 
vantage demeſne en 
tiel cas, pur ceo q nul 
laches poit eſtre ad- 


judge per la ley en ce⸗ 


luy que ad nul dilcre⸗ 
tion en tiel caſe. 


And if an Idiot make a feoffinent in kee, he hall in pleading ne 


Of Deſcents. 


memory, and after dieth, 
his Heir may well en- 
ter upon him which is in 
by Deſcent. And'in this 
caſe you may ſee a caſe 
where the Heir may 
enter, and yet his An- 
ceſtor which had the 
fame title could not en- 
ter: For he which was 
out of his memory at 
the time of ſuch deſcent, 
if he will enter after 
ſuch a deſcent, if an acti- 
on upon this be ſued 
againſt him, he hath no- 
thing to plead for him- 
ſelf or to help him; but 
to ſay, that he was not 
of ſane memory at the 
time of ſuch Deſcent , 
&c. And he ſhall not 
be received to fay this, 
for that no man of full 
age ſhall be received in 
any plea by the Law 
to diſable his own per- 
ſon 3 but the Heir may 
well difable the perſon 


of his Anceſtor for his 


own advantage in ſuch 
caſe; for that no Laches 
may be adjudged by 
the Law in him which 
hathno diſcretion in ſuch 
caſe. 


Sect. 4.05. 


of four lozts. 
which from his nativity 
by a perpetual infirmi= 
ty,is Non compos mentis. 
2. He that bp ſickneſs 
grief, oꝛ other accident 
wholly loſes his memo= 
ry and underſtanding. 
3- I Lunatick that hath 
lometime his underſtan⸗ 
ding, and ſometime not, 
Aliquando gaudet lucidis 
intervallis, and therefoze 
he is called Non compos 
mentis, ſo long as he hath 
not underſtanding. Laſt⸗ 
ly, Me that by his own 
vicious att fo2 a time de= 
p:iveth himſelf ot his 
memoꝛy and underſtan= 
ding, as he that is dzun= 
ken. But that kind of 
Non compos mentis ſhall 
give no pꝛibiledge oꝛ be= 
nefit to him oz to his 
Heirs, And a Deſcent 
{hall not take away the 
entry ot an Idiot, albeit 
the want of underſtan= 
ding was perpetual ; fo: 
Littleton ſpeaketh gene⸗ 
rally ofa man ot᷑ non ſane 
memoꝛy . So likewiſe if 
a man that becomes Non 
compos mentis by acct= 
dent as is afo:eſaid be 
diſſeiſed and ſuffer a de⸗ 
ſcent, albeit he recover 
his memoꝛp and under= 
ſtanding again, pet he 
ſhall ne ber avoid the de⸗ 


1. Idiota 


ſcent; and ſo it is à for- 


tiori , of one that hath 
Lucida intervalla; 2g foz 


a Dꝛunkard, who is vo- 


| Tunrarius Dæmon, he hath 


(as hath been ſaid) no 
pꝛibiledge thereby; but 
what hurt oz ili ſoever 
he doth, his dz2unkenneſs 
doth aggravate it, Omne 
crimen ebrietas & incen- 
dir, & detegit. 
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Lib. 4 124,125. BRever- 
leys caſe. 


ber avoid it, by ſaying that 3 h. 6. 42. b. Abb. 


he was an Idiot at the time of his feoffment, and ſo had been from his nativity. But upon A. 89. b. 


an office found foz the King, the Ki 


whole cuſtodp the Law giveth to the King, 
So it is . of a. Non compos mentis by accident, and of him Qui gaudet lucidis intervallis, of 


an Eſtate made during his Lunacy ; fo2- albeit 
to diſable themſelves; vet twelve men upon 


parties themſetves cannot be received 
e Office may find the truth of the mat= 32 E. 3. tit. Scire fac. 


| lot, F. N. B. 202. 5 E. 3. 70; 
ſhalt avoid the feoffment, foz the benefit of the Idiot, — — 


25 Aſſ. p. 4. 35 Aſſ. pl. 10. 


ter. But if any of them alien by fine oz recovery, this ſhall not only bind himſelf, but his 160. Stanf. Pr. 33. F. N. 
Heirs alſo. As amongſt other things requiſite to be known; theſe caſes pou ſhall find at 
large in mp Commentaries, whereunto fo2 bꝛebity J refer the Reader: Upon all — 

a 


Books there have been four levtral opinions concerning - 5 


alienation, oꝛ other ac o 
q q 


man 


202. 25 
Beverleys caſe, lib, 4; 
126. 127, 128, 


Lib. 2. 


Vide Br. tit. Dum fuit 
infra atatem 5. 


(r) Lib. 4 fol.126,127. 


26 Aſſ. 27. 21 H. 7. 31. 
Stanford 16. b. 8 E. 2. 
Coron. 41 2. 41 4,35. 
22 E. 3. ibid. 224+ , 
Beverleys caſe, ubi ſu- 
pra. F. N. B. 202. D. 
3 H. 7. 2. Vide 3 E. 3. 
tit. Entry Cong. 
Statham. 

12 E. 4. 8. 39 H 6. 4. 
Abbr. Aſſ. 89. 

39 H. 6 43 


13 E. 4. tit. Deſcent 30. 


Cap. 6. Of Deſcents. Sef. 406. 


own act by entry oz plea. Secondl y, Others are of opinion, That he map avoid it by Crit, 
and not by plea. Thirdly, Others, That he may avcid it either by plea oz by Mrit; and 
of this opinion is Fitzherbert in his Natura Brevium, ubi ſupra. Ind Littleten here is cf opt= 
nion, That neither by Plea,noz by Writ, oz otherwiſe, he himſelf chall avoid it, but his Heir, 
(in reſpect his Anceſtoꝛ was Non compos mentis) ſhall avoid it by Entry, lea oz Writ. And 
herewith the greateſt Authoꝛity of cur Books agree; and ſo it was reſolved with Littleton 
in Beverleys cale, (t) where it is ſaid, That it is a Maxime of the Commen Law, T hat the 
party ſhall not diſable Himſelf 2 But this holdeth only in Civil cauſes; foz in Criminal 
cauſes, as Felonp, &c. the act and wzong of a mad man ſhall net be imputed to him, for that 
in thcle cauſes, Actus non facit reum, niſi mens fit rea ; and he is Amens (id eſt) fine mente, 

without his mind oꝛ diſcretion ; and Furjoſus ſolo furore punitur, a mad man is onip puniſhed 

by his madneſs, And lo it is of an Jnfant until he be of the age of fourteen, which in Law 

is accounted the age of diſcretion. 


t en ceſt caſe poyes veier un caſe, Cc. And though Littleton ſaith. (One 
caſe) yet other caſes may be found to the ſame end: Foz if there be G2andfather, Father 
and Don, andthe Father diſſeiſe the Gzandfather, and make a Feoffment in Fee, without 
— we G:andfather = _ — 8 the Father, he cannot by this 
right delcended enter againſt his o cokment; but it he die the Son 
—— or apoio | ; h e th Son ſhall enter and 

— the Gzandfather be Tenant in Tail, and the Father diſſeiſe him ut ſupra, mutatls 
mutandis. 

It Lands be given to two, and to the Heirs of one of them, he that hath the fee ft 
tail not have an action of UWaſt upon the Statute of Glouceſter againſt the — 
life ; but his Heir chall maintain an action of waſt againſt him upon the Statute ck Glou- 
ceſter ; ſo the Heir ſhall maintain that action which the Anceſtoꝛ could not. 


Sed. 406. 


C T ſi tiel home ð non ſane 

memo2y fatt Feoffment, 
ec. il meſm̃ ne poit enter ne aver 
bꝛiek appelk Dum non fuit com- 
pos mentis, &c. cauſa qua ſupra: 
Mes apes la mozt ſon heir bien 
poit enter, ou aver le dit Bziet 
Dum non fuit compos mentis a 
ſon election. Meſme la Ley eſt 
lou enfant deins age fait Feoff- 
ment, & de vie, ſon heire poſt en- 
ter, ou aver un Bziek de Dum 


ND if ſuch a man of Non ſane 

memory make a Feoffment, &c. 
he himſelf cannot enter nor have 
a Writ called Dum non fuit compos 
mentis, Ge. cauſa qua ſupra : but 
after his death his Heir may well 
enter or have the ſaid Writ of 
Dum non fuit compos mentis, at his 
choice, The ſame Law is where 
an Infant within age maketh a Feoff- 
ment and dieth, his Heir may enter, 
or have a Writ of Dum fuit infra 


fuit infra ætatem, &c. ætatem, &c. 


Ait feoſfment, G c. Oz any other like conveyance in pai; | 
C F aſſurances of Becozd are not implied in this (ac) . 125 8 
¶ Meſine la ley dun Enfant. This is true, as to the bꝛinging of a Dum fuir infra 
—— &c. 1 queſtion the Inkant in that caſe might have entred, as it appeareth 
n the next on. | 
Brief Dum non fuit compos mentis. This writ 
. as it appeareth by ou 
— > lieth foz the Meir of him that was Non compos mentis, and — Any re fe br : 
Dum fuſt infra ætatem lieth as well foz the Anceſtoꝛ himſelt᷑ after his full age, as foz his Heir. 


Set, 


UM 


Lib. 3. 


Of Deſcents. Sec. 407,408,409. 


Set. 407, 


C T Tem, ſi jeo ſue diſſeiſie per 
un enkant deins age, le quel 
aliena a un auter en kee, x laliena 
devie ſeiſie, & les Tñts diſcen⸗ 
dont a ſon heire, eſteant lenfant 
deins age, mon entry eſt tolle. 


Sed. 


ES ſi lenkant deins age 

ent᷑ (ur? ht᷑e que eſt eins 
P dilcẽt, come il bien poit, pur ceo 
q meſme le diſcent fuit durant 
ſon nonage, donque jeo bien puifle 
enter fur le dffſeiſoz, pur ceo que 
p ſon entry il ad defeat & antent 
le diſcent. 


| Lſo if I be diſſeiſed by an In- 
fant within age, who alieneth 
to another in fee, and the Alienee 
dieth ſeiſed, and the lands deſcend 
to his heir being an Infant within 
age, my entry is taken away, &c. 


408. 


UT if the Infant within age 
enter upon the Heir which 1s 


in by deſcent, as he well may, for 


that the ſame Deſcent was during 
hie Nonage, then I may well enter 
upon the Diſſeiſor, becauſe by his 
entry he hath defeated and taken 
away the Deſcent. 
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C Ere it appeareth, that the entry of the Infant is lawful, and giveth advantage to Vide the next dect. fol- 


UMI 


| the Diſleiſee to enter alſo, becauſe the Deſcent which was the impediment is avoid= 
ed. And it is to be obſerved, That if the Deſcent be caſt, the Jnfant being within age, he 


map enter at any time, cither within age, oz after his full age. 
And fo it is if an Infant make a Feoffment, &c. he may enter either within age, oꝛ at 45 b. 3.21. 
inp time after his full age; and ſo in both caſes may his Heir. 


C M meſme le 
manner eſt lou 
jeo ſue diſſeiſie, & 
le diſſeiſoꝛ fait Feoff- 
ment en fee ſur con: 
Dit, & le Feoſſie mot 
de tiel eſfate ſeiſie, 
jeo ne purroy my en⸗ 
ter ſur k ht᷑ le feoficy : 
mes {it le Condition 
ſoft enfreint, iſſint q 
pur cel cauſe le Feof- 
fo2 enter ſur k heire, 
Ne jeo bñ puiſſe en- 
ter, pur ceo que quant 
le Feoffo2 ou ſes 
'hefres entront pur le 
Condition enfreint, le 
-diſcent eft ouſterm̃t 
defeat, cc. 


Set, 409. 


N the ſame manner 
it 1s where I am 
diſſeiſed, and the Diſ- 
ſeiſor make a feoff- 


ment 1n fee upon con- 
dition, and the Feoffee 
die of ſuch eſtate ſei- 
ſed, I may not enter 
upon the heir of the 
Feoffee:but if the con- 
dition be broken, ſo as 
for this cauſe the Fe- 


offor enter upon the 


Heir, now I may well 
enter ; for that when 
the Feoffor or his 
Heirs enter for the 
Condition broken,the 
Deſcent is utterly de- 
feated, &c. 


4 DE reaſon hercof is 

apparent; foz Ceſ- 
ſante Cayſa, ceilat Cauſatum. 
Tenant in Capice, maketh a 
fcoffment in Fee to the uſe 
of the Feoffee and his Heirs, 
until the Feoffoꝛ pap an hun= 
dzed pounds to him oz his 


Meirs; the Feoffoz dieth, his 


heire within age; now hath 
the King the wardſhip of the 
bodp, and is intituled to the 
gary of the Land, But if 
the Feoffoz pay the hundzed 
pounds accoꝛding to the limi⸗ 
tation, the Wardſhip is di⸗ 
veſted, both foz the body and 
the Land, and ſo it is tn caſe 
of a Condition; foꝛz as Littleton 
here laith, the Deſent which 
is the cauſe of Mardihip, is 
utterip deteated; And by theſe 


loving. 

3 E. 3. tit. Entr. Cong. 
Vet. N B. 126, b. 
F. N. B 192. 


vide the Sect. next 
precedent. 
Dyer 13 El. fo. 298, 299. 


two laſt caſes which Littleton 


hath here put, it appeareth ; 
That there is no difference, 
where the Deſcent is diſaffir⸗ 
med by a right Paramount, 
as where the ſtate was never 

Nqq 2 law- 


Lib. 3. 


Vide Sect. 200. 


* Vid. Pl. Com. Dame 
Hales Caſe. 
6 E. 3 4t, & e. 


16 E. 3. 55. 


3 H. 6.41. 10 H. 6. o b. 
18 E. 4. 19 9 E. 4.25, 52. 
7 E. 4. 15. 18 E. 3.24. 

25 E. 3.39. 46 E. 3.25 
30 E. 1. Brief 813. 
Brad on lib. 4. 0.189. & 
Iib. 5. fo. IA 14. 22 R. 2. 
Brief 36. 15. Aſſ. pl. &. 


Cap. 7. 


Of Deſcents. 


Seck. 416. 


lawful, (as in the cale of an Infant) and where the deſcent is affirm ed foz a time, the eſtate 
being lawful, and being after defeated by matter ex poſt facto, by a title of Be-entry. 


J. Etre en Religion, 


Ge. Here is im⸗ 
plied Pꝛofeſſion. This de⸗ 
ſcent ſhall not bar the entry 
of the Diſſeiſee, foz that the 
deſcent cometh by the Deed 
of the Father, becauſe he en= 
tred into Religion, wherein 
there is an excellent point 
wozthp of obſervation : Foz 
albeit the entry into Religi⸗ 
on make not the Deſcent,but 
the p2ofeffion , whereof pou 
have read befoze , Sect. 200. 
Pet here pou map learn by 
Littleton, That the Law re= 
ſpects the oꝛiginal Act, and 
that is, his entry into Reli⸗ 
gion, which is his own Ac, 
whereupon the pzofeſſion fol= 
towed , whereby the Deſcent 
hapned; fo2z Cujuſque ret po- 
tiſhma pars, principium eſt. 
And again, Origo rei inſpici 
deber, whereof pou ſhall make 
great ule in readictg of our 
Books. * Here Littleton at= 
tributeth the cauſe of the de= 
ſcent to his entry into Reli⸗ 
gion, which was his own An, 
whereas a Deſcent doth not 
take awap an entrp unleſs it 
meth by death, which, as 
Littleton ſaith, is the Act of 
God; and no glozious pꝛetext 
of an At, (no though it de of 
Beligion) ſhall wozk a wꝛong 
to a ſtranger that hath right 
to bar him of his Entry : 
But it is laid, That in the 
caſe of the Baſtard eigne,and 
mulier puiſne, ſuch a Deſcent 
ſhall bind the Mulicr, as be= 
foze hath been ſaid; and ſuch 
an Meir that cometh in by 
ſuch a Deſcent, ſhall habe his 
age. 


Car 2 jeo arraigne 
an Aſſiſe, & c. Nota, if a 


man be Tenant oꝛ Defendant in a real oz perſonal Action, and hanging 


Sect. 410. 


C 1 Tem, ſi jeo ſoy 
x Diſleiſie, & le 
Diſleiſo2 ad iſſue & 
enter en Religion , 
per foꝛce de quel les 
Tenements dilcen⸗ 
dont a ſon iſſue, en 
ceſt caſe jeo bien 
puiſſe enter ſur liſſue, 
E uncoze la kuit un 
Diſcent. Mes pur 
ceo que tiel diſcẽt vt- 
ent al iſſue per fait 
le pier, 8. pur ceo que 
il enter en Religion, 
tc. & le Diſcent ne 
vient a luy per fait 
de Dieu, 8. per mo2t, 
ec. mon entre eſt 
congeable. Car ſi jeo 
Arraigne un Aſſiſe H 
Novel Diſſeiſin en⸗ 
vers mon Diſſeiſoꝛ, 
coment que il puit 
enter en religion, ceo 
ne abata my mon bẽ 
mes mo bt (ẽ non ob⸗ 
ſtant) eſfoyera en ſa 
fozce, æ mon recove- 
ry vers luy ſert᷑ boñ. 


Et per meline le rea- 


ſon le diſcent que a- 
veigne a (on Iſſue 
per (on faft demeſſ 
ne tollera moy d mo 
entre, cc. 


Lſo if I be diſſei- 

ſed, and the Diſ- 

ſeiſor hath Iſſue and 
entreth into Religion, 
by force whereof the 
lands deſcend to his iſ- 
ſue; in this caſe I may 
well enter upon the if- 
ſue, and yet there was 
a deſcent : but for that 
ſuch deſcent cometh 
to the iſſue by the Ack 
of the Father, s. for 
that he entred into Re- 


ligion, &c. and the De- 


ſcent came not unto 
him by the act of God, 
( ſcilicet ) by death , 
&c. my entry is con- 
geable: for if I arraign 
an Aſſiſe of Novel Diſ- 
ſeiſin againſt my Dif 
ſeiſor, albeit he after 
enter into Religion; 


this ſhall not abate my 


Writ, but my Writ 
(notwithſtanding this) 
ſhall ſtand in his force, 
and my recovery a- 
gainſt him ſhall be 
good. And by the 
ſame reaſon the deſcent 
which cometh to his 
iſſue by his own Act, 
ſhall not take from me 


my entry, &c. 
the ſuit, the Tenant 


oz Defendant entreth into Religion, by this the {Crit is not abated, becauſe it is by his own 
att. Ind ſo it is of a Beſignation, but otherwiſe it is of a Depoſition oꝛ a depꝛibation, be= 
cauſe. he is expelled by judgment, and yet his offence, 8c. was the cauſe thereof, ſed in pra- 
ſamprione Legis, judicium redditur in invitum. 


- | Moy de mon entry, Gc. here is implied, Oꝛ any of my heirs, 


Seck; 


UM 


UMI 


Lib. 3. 


C T Tem ſi jeo leſſe 

a un hoe certain 
tertes pur terme de 
20 atts, & un auter 
moy diſſeiſiſt, & ouſta 
le termoꝛ & Devie ſet- 
ſie, & les tenements 
diſcendont a ſon heire, 
jeo ne purroy enter, 
c uncoꝛe le leflee pur 
terme dans bien poit 
enter, pur ceo que il 
per ſon entry ne ouſta 
le heir que eff eins per 
diſcent d le kranktene⸗ 
ment que eſt a luy dil⸗ 
cendus, mes ſolement 
claime daver les tene⸗ 
ments pur teri vans, 
le quel neſt pas expul⸗ 


ſement de le frankte⸗ 


nement de le heir que 
eſt eins per dilcent. 
Mes auterment eſt ou 
mon tenant a terme 5 
vie eſt diſſeiſie, Cauſa 
patet, &c. 


for that he was tiot put out of the poſſeſſion rhertof; koz as th 
and Inheritance cannot diſſeiſe his Leſſee foz pears, havi 
caſt, to take away his entry (as Lirtleton 


map 
to: hath Franktenement and 


| Fee of. 
tifurpation, to grant any eſtate, oꝛ to put the Gꝛantee ſo out of poſſeſ 


Of Deſcents. 
Seck. 411. 


Lſo if I let unto a 

man certain lands 
for the term of twen- 
ty years, and another 
diſſeiſeth me, and ouſt 
the termor, and die 
ſeiſed, and the Lands 
deſcend to his Heir, 
I may not enter; and 
yet the Leſſee for 
years may well enter, 
becauſe that by his en- 
try he doth not ouſt 
the heir who is in by 
Deſcent of the Free- 
hol# which is deſcen- 
ded unto him, but on- 
ly. clatmeth to have 
the Lands for term of 
years, which is no ex- 


| j from the Free- 


old of the heir who is 
in by: Deſcent. But o- 
therwiſe it is where my 
Tenant for term of 
life is diſſeiſed, Cauſa 
Patet, Ec. | 


Set.41 1, 41 2. 


C DDO, terme de ac 


aun. It is clear that 
a Deſcent ſhall not take a⸗ 
way the entry of a Leſſee foꝛ 
pears, as our Authoꝛ here 
ſaith, no: of a Tenant by E⸗ 
legit, oz Tenant by Dtatute 
Merchant, oz ſuch like, as 
have but a Chattle and no 
Freehold ; and the reaſon is, 
foz that by their entry upon 
the heir by deſcent, they take 
no Frechold (which as often 
hath been obſerved,is ſo much 
reſpected in Law) from him ; 
but otherwiſe it is of an e= 
fate fo: life, oꝛ any higher 
eſtate. And as a Deſcent of 
a Freehold and Inheritance, 
ſhall take away the Entry of 
him that right hath ts a free= 
hold oꝛ inheritance; ſo a de⸗ 
ſcent of a Freehold and Jn= 
heritance cannot take awap 
the entry of him that hath 
but -a Chattle; foz that no 
Deſcent 92 dying ſeiſed can 
be of the ſame. | 


A man ſeiſed ot an Adbow⸗ 


249 


fon in Fee grants thꝛee aboi⸗ 
after 


dances one „ and 
-after the Church becometh 
void, and the G:antoz pꝛe⸗ 
ſents, and his Clerk is ad= 
mitted and inſtituted, and af= 
ter the Church becomes void 
again, the Gzantee may pꝛe⸗ 
ſent to the ſecond avoidance, 


e Lefſoz. having the Freehold 
but a Chattle, that any deſcent 
re ſaith:) fo in the laid caſe, the Gꝛan⸗ 
the Adpowſon_rixhtfaily, ſo as he cannot make any 


on, as that he ſhould 


not preſent, no moze then the Leſſer koz pears in this cafe, to enter. Yilo in reſpert of che 


p2iviry that is detween them, the ukurpation of 
of the 1 koꝛ the two latter avoi 
of the Con 


the Gꝛantoʒ 


ſhall not put the G2antee out 
es. And this was reſolved (a) by all the Judges 


re of Common Pleas, which I, my elf heard and obſerved. 


CY Tent, i eſt dit 
que | home eff 


lei de tenements 
en kee per occupation 
en temps de guerre, 
4 ent monuſt ſeifie en 


4 * 


Seb. 412. 

Lſo it-is ſaid that 
Nifa man be ſeiſed 
cupation in time of 
War, and 
dieth ſeiſed in the 


thereof 


C U Er occupation en 
I termps de guerre. 
irſt, it is neceſſarp to be 
erlitten pacls: 
and what ſhail be ſaid, Tem- 
pus belli, ſive guerræ; time of 
war, Tempus pacis, eſt m_ 
0 


(a) Hill, 18 Ellz. in 


Communi Banco. 


Lib. 3. Cap. 6. 


x E. 3. parte 1. & Paſch. Regiz ſunt apertæ, quibus lex 
28 E. 3. inter adjudicata fiebat cuicunque prout fieri 
coram Rege lib. a. fo. 37. conſuevit. Ind lo it was ad⸗ 
in Theſaur. Paſch. 39 E. the caſe of Roger 
inter adjudicata corain Judged in n 
Rege in Fheſaur,1.2.f.93 Mortimer, and of Thomas Earl 
of Lancaſter. Utrum terra fir 
guerrina necne, naturaliter de- 
bet judicari per recorda Regis, 
14 E. 3. tit. Scire facias & corum qui curias Regis per 


Of Deſcents. 


temps de guerre, a les 
Tenements diſcendöt 
a (on heir, tiel di⸗ 
ſcent ne ouſtera aſcun 
home de ſon entry, & 
de ceo home poit vier 
en un plie (ur un bꝛiel 


| Sed, 41 2. 


time of war, and the 
tenements deſcend to 
his heir, ſuch deſcent 
{hall not ouſt any man 
of his entry; and of 
this a man may ſce in 
a Plea upon a Writ of 


122. but more fully in crr# cuſtodiunt, & gu- , 1 
the Record at large. act: ſed non allo Ai, de Atel, An. 7 E. 2. Aiel, / E. 2. 

And therefoꝛe when the Courts of Juſtice be open, and the Judges and Miniſters of the 
fame map by Law pzotect men from wꝛong and violence, and diſtribute Juſtice to all, it is 
ſaid to be time of peace. So, when by Jnvaſton, Jnſurrection, Bebeilions, oz ſuch like, the 
peaceable courle of Juſtice is diſturbed and ſtopped, lo as the Courts of Juſtice be as it were 
ſhut up, Et lent leges inter arma, then it is ſaid to be time of war, Ind the trial hereof is by 
the recoꝛds, and Judges of the Courts of Juſtice ; fo by them it will appear, whether Juſtice 
had her equal courſe of pꝛoceeding at that time, oz no; and this ſhall not be tried by Jurp. 

It a man be diſſeiſed in time of peace, and the Delcent 1s caſt in time of Mar, this ſhall 
not take away the entry of the Diſſeiſee. : 

Bratton Ib. 4. fol 24. Item tempore pacis, quod dicitur ad differentiam eorum quæ fuerunt tempore belli, quod idem 
< 4. 101,240. 2 1 N IC Wo Res” - RE” 
eſt, quod tempore guerrino, quod nihil differr,a tempore juris, & injuriæ; eſt enim tempus injuriz, 
cum fuerunt oppreſliones violentæ, quibus reſiſti non poteſt, & diſſeiſinæ injuſtæ. 

So as hereby it alſo appeareth, that time of peace is the time of law and right, and time 
of Mar is the time of violent oppꝛeſſion, which cannot he reſiſted by the equal courſe of Law. 
And therefoze in all real actions, the expleas, oz taking of the p:ofits, are laid Tempore pacis; 
ſoz if they were taken Tempore belli, thep are not accounted of in Law. 


Ingham cap. de novel C Her OECUPAEIOM.: Occupation is a, word of Art, and ſigniſieth a putting out of a 
dillcifin., mans Frechotdin time of Mar; and it is all one with a diſſeiſin in time of peace, ſaving 
that it is not fo dangerous, as it appeareth hereby Littletcon; and there foꝛe the Law gave a 
Writ in that caſe of.Occupavir, ſocalled by reaſon of that wozd in that Writ, in ſtead of diſ⸗- 
ſciſivir, in the Aſſiſe of Novel diſſeiſin, if the diſſeiſin had been done in time of peace; whereby 
tr-appeareth, hom aptly both in this, and in all other places, Littleton thezow his whole 
Lib. 4. fol. 49, 50. Ognels Wook ſpeaketh. But albert Occupatio, whereof Littleton here ſpeaketh, is uſed only in the 
Caſe. ſaid Writ, and in none other (that I can find oz remember) pet hath it been uſed commonly 
in Con vepances and Leaſes, to limit oz make certain pꝛece dent woꝛds; as, ad tunc in tenura 
dc occupatione; But occupatio is applied to the poſſeiſion, be it lawful oz unlawful ; it hath 
alſo crept into ſome Aus ot Parliament, as 4 H. 7. cap. 197 39 Eliz, cap. 1. and others; and 
oceupare, is ſometime taken to conquer. 4 f 

Et de ceo home poit vier en un plat ſur brief de Aiel, Aune 7 E. 2. 
Hereby it appeareth, that ancient terms of pears, Itter the example of Littleton, are to be 
cited and vouched, foz confirmation of the Law, albeit they were never pꝛinted, and that of 
tholz pcars thaſt elpectally of E. 1. H. 3. &c. are wozthp of the reading and obſervation, a great 
numker of which J habe ſeen and obſer ved; which in mine opinion do give a great light, not 
only to the underſtanding and reaſon of the Comme La, (and which Fitzherbert either faw 
not, oꝛ were hy H I 5570 but allo to the true expoſition of the ancient Statutes, made in 
thole, timetz; pet mine advice is, that they ſhould be read in their time: fo after our Stur 
dent is enabley and Fad Fiero % - Books, 0z,repozts of the Law, let him read firſt 
„. r“ Waben reports, "oz fo cauſes: irt, foꝛ that the moſt part the latter Judgments. and 
Bclolutiens ate the ſureft ; and f it is beſt to ſeaſon him with them in the beginning, 
ö both foꝛ the ſetling ol his judgment, and toꝛ the retaining of them in memozy. Secondly, 
foz that the latter are moꝛe facile and eaſter to be yndepſtood then the moꝛe ancient; but after 
the reading of them, then to read theſe dthers beloze mentioned, and all the ancient Tuthozs 
8 E. 341.7 E. 3. darr. that habe ritten pf our Lam; to: A would wiſh our Student to be a compleat Layer. 
prel. 2. 18 E. z. quar. But nw to return Fs itzis in cafe of deſcent, ſo it i in caſe of pꝛeſentation; fox no nſur⸗ 

imp. 775. F. R. B. 31. pation im time ot tteth fberight Patron out: ofpoſſeſſion, albett:the In 
an by inſhtution” and duction : And time ok clar vöth mot only gp muibiledge to them 
thay de in war, wit 9. others within the Kingdom, a although 12 admiſſion and in⸗ 


mbent come 


tin e in time ace, vet if the pzeſentment were in the tinſe df! | 
Urrarron-'ve in time ok peace, vet if the eiu the time dt War, it putteth not 


0 - arr * *;3 $ .4.94 " 
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fie Mg eg 
Sef, 


UM 


Lib. 3. 


C | Tem, que nul 

moꝛant ſeiſie (ou 
les tenements vien⸗ 
dꝛont a un auter per 
ſucceſſion ) tollera 
lentT daſcun perſon, 
#c, Come de Pize⸗ 
lates, Abbots, Pꝛioꝛs, 
Deans, ou Perſon 
deſgliſe, ou de auters 
cozps politike, cc. co⸗ 
ment q ils fueront rx 
moꝛants ſeiſie, & rr 
ſucceſſoꝛs, ceo ne tolle 


jammes alcun home 6 


de ſon entry. 

C Þlus terra dit 
de deſcents en le pꝛo⸗ 
chein Chapter. 


Of Deſcents. 
Sed. 413. 


Lſo that no dying 

ſeiſed (where the 
tenements come to ano- 
ther by ſucceſſion) ſhall 
take away the entry of 
any perſon, &c. As of 
Prelates, Abbots ; Pri- 
ors, Deans, or of the 
Parſon of a Church, or 
of other bodies poli- 
tick, &c. albeit there 
were xx dyings ſeiſed, 
and xx ſucceſſors, this 
{hall not put any man 
from his entry. 


More ſhall be ſaid of 
Deſcents in the next 


Chapter, 


Sed.413,414- 


T TER Succeſſion. 
This in the Com= 
mon Law is ap= 

plied only to bodies politick 

02 Co2pozate , which have 

ſucceſſion perpetual, and not 

to natural men, as is a Bi⸗ 
ſhop and his ſucceſſoꝛs, oꝛ to 
an Abbot, Dean, Archdea⸗ 

con, Pꝛebend, Parſdn, &c. 

and their ſucceſſoꝛs, and not 

to I. S. oꝛ any other natural 
body and his ſucceſſo2s, but 
tohim and his heirs. Ind 
the Ducceſſoz of any of 
thele is in the Poſt, and the 
heir of the natural man is 
in the per; and Succedere; 
is derived of Sub & cedere. 
J Corps politick, & c. 
This is a Body to take in 
lucceſſion, framed ( as to 
that capacity) by policy, 
and thereupon 1t is called 
here by Littleton a body po= 
litick; and it is alſo called 

a Coꝛpoꝛation, oꝛ a body in= 

cozpozate, becauſe the per= 


ſons are made into a bodp, and are of capacity to take and grant, & c. And this politick, 
02 inco2pozate body, map commence, and be eſtabliſhed thzce manner of ways, viz. by pꝛe⸗ 
ſciption, by letters patents, oz by It of Parliament. Every body politick oz cozpozate, is 
either Eccleſtaſtical oꝛ Lay: Eccleflaſtical either regular, as 
as Biſhops, Deans, Archdeacons, Parſons, Uicars, &c. Lay, as Mayoz and Commonalty, 
Wayliffs and Burgeſſes, c. Alſo every body Politick oz Cozpozate, is either elective, pꝛe⸗ 
ſentative, collative, oꝛ donative. And again, it is either ſole, oz aggregative of many, as pou 
may read in the third part of my Commentaries. And this body Politick oz Cozpozate 


bbots, Pꝛiozs, 8c. 02 Secular, 


aggregate of many, is by the Civilians called Collegium oz UIniverſitas. 


— ——ͤ— 


UMI 


CHAP. 7. 


C Dutinual 
clatin eſt 
{a lou ho⸗ 


me ad dꝛoit c title 
dentrer en aſcuns 
terreg ou tenem̃ts 
dont auter eſt ſeiſie 
en kee, ou en kee 
taile, ſi ceſtuy F ad 
title detrer fait c6- 


Continual Claim. 


A Ontinual claim 
( 1s where a man 
# hath right & title 


to enter into any lands 
or Tenements where- 
of another is ſeiſed in 
fee, or in fee tail, if he 
which hath title to enter 
makes continual claim 
to the Lands or Tene- 


Sect. 414. 


Ere our Authoz 
C firſt Deſcribeth 
what a continual 


claim is. It is 13 


called Continuum Clameum , 
becauſe at the Common Law 
it muſt have been made with⸗ 
in everp pear and dap, as 
Littleton here teacheth. And 
vet if he that right hath, 
maketh claim, and the Ter= 
tenant dieth within the pear, 
and the dap, this claim 
though it be but c—— 

a9 
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Vide SeQ. 1. 


7 E.3.25.4 J E. 3 13. & 
31. 


Lib. 2. fol. 72. in the caſe 
of the Dean and 
Chapter of Norwich. 


Mirror cap. 1. Sect. 1 F. 
& SeQ. 18 7 


Bract. lib. 5. fol. 435» 
436. Britcon 107. b. 
126, Fleta lib. 6. cap. 
$2, 53. 

Vide ScQ. 4. 24+ 


vide Seck. 385. 32 H. f. 
p. 33. 


Lib. 3. 


(+ ) vide Sc. 424 


Cap. 7. 


(as hath been ſaid) ſhall pꝛe⸗ 
ſcrve the entrp of him that 
maketh the daim- 


¶ Ad droit & title 


denter. And pet in ſome 
caſes, a continual Claim may 


J 


be made by him hat 
right and cannot enter. 

It tcnant foz years, Te- ter 
nant by Statute Dta 2 Df 


t 

Merchant, oz Elegit, be ouſt= 

ed, and he in the reverſion 

diſeiſed, the Leſſoz, 02 he in 

reverſion , map enter to the 

intent to make his claim, and 

pet his entry as to take anp 

| piokits , is not lawful du⸗ 

Dler 89 EL.PI.Com-374 ring the term. And in the 
15 H. 7. 12 ſame manner, the Leſſoz oz 
caſe, 28 H. 6. 28. he in the reverſion in that 
caſe, map enter to avoid a 

vid. Sect. 442.45 E-3-21- collateral warranty, 02 the 
Leſſoz in that caſe map re⸗ 

cover in an Aſſiſe: And ſo 

(as ſome have holden) may 

the Leſſoz do in cale of a 

leaſe fo2 life, to this intent, 

to avoid a Deſcent, oꝛ a Mar⸗ 


rant p. 

It the Diſſeiſee make con⸗ 
tinual claim, and the Diſ= 
ſciſo2 die ſeiſed within the 
pear, his heir within age, and 
by office the King 1s intitled 
to the Wardſhip , albeit the 
entry of the Diſſeiſee be not 
lawful, yet map he make con⸗ 
tinual claim toavoid a deſcent, 
and ſo in the like. 


7 H. 6. 40. Contin- 
Claime 1. Downclers 
Caſc 5 E. 4+ 4+ 


C ©Oncore poit celny 
que fait tiel claime ou 
ſon heire enter. 


Of Continual Claim. 


tinual clatme à les 
terres ou tenements 
devant le moꝛant ſet- 
ſie de celuy que tient 
les tenements, donq; 
coment que tiel tenãt 
moꝛuſt ent ſciſie,t les 
terres ou tenements 
ſcendꝛont a ſon heir, 
uncoꝛe poit celuy que 
avoit fait tiel claime 
ou ſon heire, enter 
en les terres, ou tene⸗ 
ments iſſint diſcen- 
dus, per caule de le 
continual claim̃ kait, 
nient contriſtiant le 
diſcent. Sicome en 


caſe que home ſoit 


diſſeiſie, c le diſlſeiſte 
fait continual claime 
a les tenements enla 
vie le diſleiſoꝛ, coment 
que le diſſeiſo2 devie 
ſeiſie en kee, c la terre 
diſcendiſt a ſon heire, 
uncoꝛe poit le Diſſei⸗ 
ſce enter ſur la poſſel⸗ 
ſion le heire, nient 
obſtant le deſcent. 


Sep. 414. 
ments before the dying 
ſeiſed of him which 
holdeth the Tene- 
ments, then albeit that 
ſuch tenant dies there- 
of ſeiſed, and the lands 
or Tenements deſcend 
to his heir , yet may 
he who hath made 
ſuch continual claim , 


or his heir, enter into 


the lands or tenements 
ſo deſcended by rea- 
ſon of the continual 
claim made, notwith- 
ſtanding the Deſcent, 
As 1n caſe that a man 
be diſſeiſed, and the 
Diſſeiſee makes conti- 
nual claim to the Te- 
nements 1n the life of 
the Diſſeiſor, although 
that the Diſſeiſor, dieth 
ſeiſed in Fee, and the 
Land deſcend to his 
heir, yet may the Diſ- 
ſeiſee enter upon the 
poſſeſſion of the heir, 


notwithſtanding the 


deſcent. 


This is to be underſtood in this manner, that if the Father make 


rouge Kees the Diſſetſoꝛ dieth, and then the Father dieth, that his heir may enter, becaule - 
the de 


t was caſt in the Fathers time, and the right of entry which the Father gained 


by his claim, (hall deſcend to his heir. 
Brafton lib.5. fol. 436. and the Son make no continual claim, 


But if the Father make continual claim, and dieth, 
and within the pear and dap after the claim made 


Fleta lb. 5. cap. 52, 53+ —_ . ieth, : 
26. 5. 5 fl. 470 3. dp the Father, the Diſſeiſoz dieth, this ſhall take awap the entry of the Son, foz that the 


15 E. 2. 22. a. 


deſcent was caſt in his time, and the claim made by the Father ſhall not avail him that 
might have claimed himſelk. And ol this opinion was Littleton Himſelf in our ol es 


he holdcth, that no continual claim can avoid a Deſcent, unleſs it be made by him that bath 
title to enter, and in whole life the dying ſeiſed was, : Dee moze of this x Him hereafter, 


in this Chapter, Sect. 416. 
22 H. 6. 77» 


of the Pꝛedeceſſoz and Succeſſoʒ. 


And as here Littleton putteth his caſe of the Anceſtoꝛ and heir, ſo it holdeth in all golpetts 
4 


Seda, 


UM 


UMI 


Lib. 3. 


Of Continual Claim. Sed. 4 15, 416. 


Sect. 415. 


J2 meſine k manner eff, ſi 
tenant a terme de vie 
alien en fee, celuy en le reverſion, 
au celuy en le remainder poit en⸗ 
ter ſur laliende: & i tiel alience 
devie ſeiſie de tiel eſtate ſans con⸗ 
tinual claim fait a les tenements 
devant le mozant ſeiſie del alie⸗ 
na, & les tenements per cauſe 
del mozant ſcifte del alien&, dil⸗ 
cendont a ſon heire, donques ne 
poit celup en le reverſion, ne ce⸗ 
luy en le remainder enter. Mes 
ſi celuy en le reverſion, ou celuy 
en le remainder que ad catiſe den⸗ 
tre ſur laliente faſt continual 
claime a ics tenements devant 
le mozants leiſie del alien, don⸗ 
ques tiel bien poit enter apꝛes la 
mot lalten&, auxibien come il 
puiſſoit en ſa vie. 


ö 


N the ſame manner it is, if Te- 

nant for life alien in Fee, he 
in the reverſion or he in the re- 
mainder may enter upon the Ali- 
ence. And if ſuch Alienee di- 
eth ſeiſed of ſuch eſtate without 
continual claim made to the Te- 
nements before the dying ſeiſed 
of the Alienee, and the lands by 
reaſon of the dying ſeiſed of the 
Alienee deſcend to his heir , then 
cannot he in the reverſion nor he 
in the remainder enter. But if he 
in the reverſion or in the remain- 
der, who hath cauſe to enter up- 
on the Alienee, make continual 
claim to the land before the dying 
ſeiſed of the Alienee, then ſuch a 
man may enter after the death of 
the Alienee, as well as he might in 
his life time. 


9 B vo this it appeareth ; that a continual claim may be made as well where the lands 
are in the hands of a Feoffee, Sec. by title, as in the hands of the Diſſeiſoz, Abatoꝛ 


oz Intrudoꝛ by wꝛong, as befoze hath been noted, 


C | Tem, ſi teri. ſoit 
| leſſe a un home 
pur terme de ſa vie, 
t remainder a un au⸗ 
ter a terme de vie, le 
remainder a le tierce 
en fee, ſi le Tenant 
a terme de vie altena 
a un auter en kee, & ce- 
ity en le remainder 
pur terme de vie fait 
continual claim a la 
terre devant le mo⸗ 
rant ſeiſie daliente, 


Set. 416. 
Lſo if land be let 


to a man for term 


Of his life, the remain- 
der to another for 


term of life, the re- 


mainder to the third 
in fee, if tenant for life 
alien to another in fee, 
and he in the remain- 
der for life maketh 
continual claim to 
the Land before the 
dying ſeiſed of the 
Alienee, and after the 


C Lien a un auter 


be obſerved, that a fozfeiture 
map be made by the aliena⸗ 


tion of a particular tenant 


two manner of ways; ei= 
ther in Pais, 02 by matter of 
Becoꝛd. 
In Pais, of lands and te⸗ 
nements which lie in Liver 
(whereof Littleton intend= 
eth his caſe) where a greater 
eſtate paſſeth by Livery,then 
the particular Tenant map 
lawfullp make, whereby the 
RBeverſion oz Remainder ts 
deveſted, as here in the ex= 
ample that Liccleton putteth, 
when tenant foꝛ life alieneth 
Bro iy 


Vide Sect. 381. 608; 


G10, GIr, 


Lib. 3. 


17 El. Dyer 339. 
16 El. Dyer 324. 


E. 3. Deviſe 21. 
7 E. 4.9. Vid. Sect. 608, 
609, 610. 


25 H. 7.62. Tr. 32 El. in 
Informat. de intruſion 
vers Robinſons pur le 
Manor de Drayton 
Baſſer , ſo reſolved by 
the Court of Exche- 
quer. 


* 15 E. 4.9. 31 E. 3. Gr. 
62. 14 E. 3. 3. Avow. 117. 


15 E. 2. Judg. 237. 
6 E. 3 49.9 E. 3.4 
18 E. 2. Fines 120. 


15 E 4.29 36 Hl. 6. 29. 


2 H. 6. 9. 4 El. Dyer. 
9H. 5. 14. 22 Aſſ. 31 · 


18 E. 3. 18. 16 All, 16. 


Cap. 7. 


in fee, which muſt be under⸗ 
ſtood of a Feoffment, Fine, oz 


Recovery bp conſent. 


It tenant fo: life, and he 
in the remainder foꝛ life, in 
Littletons Caſe, had joyned in 
a feoffment in Fee, this had 
been a foꝛfeiture of both their 
eſtates, becauſe he in the re⸗ 
mainder is particeps injuriz. 
And ſo it is ik he in the re⸗ 
mainder foz life had entred 
and diſſeiſed Tenant fo? life, 
and made a feoffment in Fec, 
this had been a foxfeiture of 
the right of his remainder. 

A particular eſtate of any 
thing that lies in grant, can= 
not be foꝛfeited by anp grant 
in kee by Deed. Js if Tenant 
foz life oz pears of an Advow⸗ 
fon, Bent, Common, oz of a 
reverſion 
Land, by Deed grant the 
lame in Fee, this is no foz= 
feiture of their eſtates, foz 
that nothing paſſcs thereby, 
but that which lawfully may 
pals, and of that opinion is 
Litrleton in our Books. 

But if Tenant koꝛ life oz 
pears of Land, the reverſion 
o2 remainder being in the 
King, make a fcoffment in 
kee, this is a fozfeiture, and 
pct no reverſton oꝛ remainder 
is di veſted out of the Ring; 
and the reaſon is, in reſpect of 
the lolemnitp of the feoffment 
by Livery , tending to the 
Kings diſheriſon. 

Wy matter of Recoꝛd, and 
that by thzee manner of ways: 
Firſt, By alienation. Se= 
condly, By claiming a greater 


oz remainder of. 


Of Continual Claim. 


c puis laltence mo- 
ruſt ſeiſie, & puis 
apes celuy en le re⸗ 
mainder pur term de 
vie mozuſt, devaunt 
alcun entry fait pur 
lup, ẽ ceſt cas, celuyen 
le remainder en Fee 
poit enter ſur heire le 
Altena, per cauſe de 
continual claime fait 
per luy que avoit le 
remainder pur terme 
de {a vie, pur ceo que 
tiel dꝛoit que il ave⸗ 
roit dentre, alera & 
remaindera a celuy en 


le remainder aßs luy, 


entant que celuy en 
? remainder en f& ne 
putſſoit pas enter ſur 
lalienc en a durant 
la vie celuy en k re- 
mainder p terme d ſa 
vie, c pur ceo que il ne 
puiſſoĩit adonq; faire 
cotinual claim. (Car 
nul poit faire conti⸗ 
nual clatm, mes quat 
il ad title dentry, #c.) 


alienee dieth ſeiſed, 
and after he in the 
remainder for lifè die 
before any entry made 
by him, in this caſe he 
in the remainder in 
Fee may enter upon 
the Heir of the Alie- 
nee, by reaſon of the 
continual claim made 
by him which had the 
remainder for life, be- 
cauſe that ſuch right 
as he had of entry 
{hall go and remain 
to him in the remain- 
der after him, inſo- 
much as he in the re- 
mainder in Fee could 
not enter upon the 
Alienee in Fee during 
the life of him in the 
remainder for life, 
and for that he could 
not then make con- 
tinual claim. (For 
none can make conti- 
nual claim but when 


he hath title to enter, 
&c.) 


eſtate then he ought, Thirdly, By affirming the Reverſton oz Remainder to be in a 


ranger. 


Firft, By alienation, and that of two ſoz 
the reverſion oz remainder ; Diveſting, 
coverp of Lands, whereby the re berſion oz remainder i 
ing of a fine in fee of an Advoboſon, Rent, Common, 
and of this opinton is Littleton in our Books, 
a grant by Fine (which is of Beco:zd) and 


ts, viz. by alienation diveſting, oz not diveſting 
as by lebying of a fine, oz ſuffering of a common re= 
s diveſted : not diveſting, as by leby⸗ 
02 any other thing that lieth in grant: 
and ſo note two diverſities : Firſt, between 
a grant by Deed in pais ; and pet in this they 


both agree, That the reverſion oꝛ remainder in neither caſe is diveſted. Secondly, between 


a matter of Recozd, as a Fine, &c. and a Deed reco 
a fozfeiture, becauſe the Decd is the oziginal. 
Sccondly, By Claim,-and that may be in two fo 
as if Tenant fo: life will in Court of Becozd claim fee; oz if Le 
he will bing an Aſſile, Ut de libero Tenemento. Jmplied, 
againſt him, he will take upon him to jopn 


2ded, as a Deed inrolled; foz that woꝛketh 
ts; either expreſs oꝛ implied. Expteſs, 


ſſee foz pears be ouſted, and 


as if in a Writ of right bought 
the miſe upon the meer right, which none but 


Tenant in fee \lmple ought to do. Do if Leſſee foz pears do loſe in a Fræcipe, and will 


bung a (Urit of Erroz foz Erroz in Pꝛoceſs, 


this is a fozfeiture. 


Thirdly: 


Sect. 416. 


UN 


UMI 


Lib. 3. 


Of Continual Claim. Set. 417. 
Thirdlp, By affirming the reverſion. oz remainder to be in a ſtranger, and that either 
actually oz paſſively. Yaually by five manner of ways: As firſt, if Tenant foz life pzay in 
aid of a ſtranger, whereby he affirms the reverſion to be in him. Secondly, if he atturn to a 
grant of a ſtranger; and there note allo a diverſity between an Atturnment of Becozd to a 
ftranger, and an Ftturnmeut in pais; foz an Itturnment in pais wozketh no foxfeiture. 
Thirdly, ik a ſtranger bzing a wꝛit of Entry in caſu proviſo, and ſuppole the reberſſon to be 
in him, if the Tenant foz life confeſs the action, this is a fozfeiturc. Fourthly, it Tenant 
fo: life plead covinoullp, to the diſheriſon of him in the reverſlon, this is a foꝛfeiture. Fifthly, 
if a ſtranger bꝛing an action of Maſt againſt the Leſſee fo: life, and he plead Nul waſte fait, 
this is a fo:feiture, oz the like. | & WE 1 

Paſſively, As if Tenant foz life accept a Fine of a ſtranger, Sur conuſans de droit come 
ceo, &c, foꝛ hereby he affirms of Recotdthe reverſion to be in a ſtrangaer. 

Littleton here ſpeaketh of the foꝛfeiture of an Eſtate ; and it is to be -known, that the right 
of a particular Eſtate may be fozfeited, and he that hath but a right of a remainder oz reper⸗ 
lion, ſhall take benefit of the foꝛfeiture. As if Tenant foz life be diſſeiſed, and he levy a Fine 
to the Diſſeiloz, he in the reverſion oz remainder ſhall pꝛeſently enter upon the Diſleiſoz, foz 
the fozfeiture. And ſo it is, if the Leſſee after the Diſſeifin had levied a fine to a ſtranger, 
though to ſome reſpects, Partes finis nihil habuerunr, pet it is a fozfeiture of his right. 

Littleton here ſpeaketh of an Jlienation in fee abſclutely; but ſo it is, if the Leſſee for life 
make a leaſe foꝛ any other mans lite, oz a gift in tail. If A. be Tenant foz life, and make 
a Leaſe to B. fo: his life, and B. dieth, and the Leſſee rc=entreth, pet the forfeiture re= 
At a Tenant fo: life make a leaſe foz life, oz a gift in tail, oꝛ a feoffment in fee, upon con= 
dition, and entreth fox the condition bzoken, pet the fofeiture remaineth, Littleton ſpeaketh 
df an Eſtate fo: life, ſo it is of Tenant in tail apres poſſibility, Tenant by the Courteſle, Te= 
uant in Dowe?:, oz of him that hath an Eſtate to him and his Heirs during the life of 1. 8. 
&c. and ſo of Tenant foꝛ pears, Tenant by Dtatute Merchant, Statate ſtaple, oz Elegit. 
Littleton ſaith, that where the alienation in fee is made to another, which muſk be intended 
a ſtranger, foz if it be made to him in reverſion oz remaindet, it amounts to a furrender of 
His Eſtate, as at large hath been ſpoken in the Chapter of Tenant foz life, | 

By Littleton it appeareth, That Tenant foz life in remainder may enter foz the fozfeiture 
of the firſt Tenant foz life, and that if the Tenant foz life in remainder make Continual 
Claim, and the Alienee die leiſed, then may he in the remainder foz life enter, and if he die 


befoze he do enter, then he in the remainder in Fee ſhall enter, becauſe he in the remainder in 


Fee could not make any Claim: and therefoze the right of entry, which Tenant foz life in 
remainder gained by his entrp, ſhall go to him in the remainder in Fee, in reſpect of the 
8 of Eſtate: and ſo it is of him in the reberůon in fee in like caſe, fo: he is alſo p2ibp 
in ate. NE G 

If two Jopntenants be diſſeiſed, and the one of them make a continual claim and dicth, 
the ſurvivoz ſhall take benefit of his continual claim, in reſpect of the pꝛivitꝝ of their 

ate. , hy 

But tf Tenant fo: life make Continual Claim, this ſhall not give any benefit to him in 

the remainder, unleſs the Diſſeiloꝛ died in the life of Tenant foz lite, foz the cauſe aboveſaid, 


Sea. 4 1. 4 · . . 
It Tenant in tail, the remainder in fee with garranty, have judgment to recover in value 


and dieth be foꝛe execution without Iſſue, he in the remainder ſhall ſue execution; foz he 


right thereunto, and is pꝛiby in Eſtate. 3 
In the ſame manner, if a Seignioꝛy be gꝛanted by Fine to one fo life, the remainder in 
fee, the Gꝛantee foz life dieth, he in the remainder ſhall have a Per quæ ſervitia ; foz he hath 
right to the remainder, and is p2ivy in Eſtate. Here allo it᷑ appeareth, that none can make 
Continual Claim, but he that hath right to enter. 


| Set. 417. 5 
a ES eſt a vet- UT itis tobeſeen ¶ 8¹ home add canſe 
4 er a toy (mon of thee (my ſon) dentrer en aſcuns 
fits) coment & en ql how and in what man; terres on tenements, &c. 
maner tiel Continu⸗ ner ſich Continual It is not ſufficient to tell ons 
al Claime ſerra fait, Claim ſhall be made ; erty na be, and in 
& ceo bien appꝛender and to learn this well, what manner he thall do it, 
trois choles ſont a three things are to be 55 Litteron both in thisglace., 
intender- La. 1. choſe underſtood. The firſt our Author are to be under= 


Brra fooy 


252 


21 E. 3 14. 2. 5 E. 4. 2. 
24 H. 8. Forf. Br. 87. lib. 
2. fol. 55, 56. Bucklers 
caſe. 27 E. 3.77. 17 E. 3 · 
7.4. 39 E. 3. 16. 29 E. 3. 
24.5 Aſſ. 5. 5 E. 3. Entry 
Cong. 42. 14 E. 3. Receit 
135. 3 E. 3. 32. 24 E. 3. 
68. 1 H. 7. 


3 Mar. Dyer 148. 


Lib. 2. fol. 35. Bucklers 
Caſe. 


13 E. 4. 4 


25 Aff. 15. 43E.3-Entry 
Cong. 30. 2H. 5. 7. 0 
39 E. 3. 16. 45 E. 3. 25. 


Cap. 7. 
ſtood that the entry of a man 
to recontinue his Inheritance 
Frechold, muſt cnſue his 
ction foz recoverp of the 


This hath been adiudg - ſame. As if thꝛee men diſſeiſe 

ed Mich. 14 & 15 Eliz. 
Rot. 1458. in the Earl 
of Arundels caſe. 


me ſeberallp of thzee ſeveral 
Acres of land, being all in one 
Count p, and J enter in one 
Acre, in the name of all the 
thꝛee Acres, this is good foz 
no moze, but foz that Acre 
which AJ entred into, becauſe 
each Diſſeiſoꝛ is a ſeveral Te⸗ 
nant of the Freehold ; and as 
FI muft have ſeveral Actions 

inſt them fo: the recovery 
of the land, ſo mine entry 
muſt be ſeveral. 

And ſo it is, if one man 
diſſeiſe me of thzee Acres of 
ground, and ietteth the ſame 
ſeverallp to thꝛee perſons fo: 
their lives, &c there the entry 
upon one Leſſee, in the name 
of the whole, is good foz no 
moze then that. Acre that he 
hath in his poſleſſion. But if 
the Diſſeiſoz had letten ſeve= 
rally the ſaid thꝛee Acres to 
th:ee perſons foz pears, there 
the entry. upon one of the 
Leſſees, in the name of all the 
theee Acres, ſhall re⸗ continue 
and rebeſt all the thꝛee Acres 
in the Wiſſeiſce, foz that the 
Diſſeiſee might have had one 


Of Continual Claim. 


eſt, it home ad cauſe 
dentre en aſcuns ter- 
res ott Tenements 
que ſont en divers 
Cilles deins un m 
County, ſil enter en 
un parcel de les ter- 
res ott Tenements 
que ſont en un Gille, 
en noſmes de touts 
ſes terres ou Tene- 
ments as queur il 
ad dꝛoit dentre deins 
touts les Gilles de 
meſme le County, 
per tiel entry il ave- 
ra auxy bone poſſeſſi⸗ 
on, & ſeiſin de touts 
terres ou tenements 
dont il ad title den⸗ 
try, ſicome il avoit 
enter en kait en chel⸗ 
cun parcel, æ ceo ſem⸗ 
ble grand reaſon, 


Ser. 417. 


thing is, if a man hath 
cauſe to enter into a- 
ny lands or tenements 
in divers Towns in 
one ſame County, if 
he enter into one par- 
cel of the lands or te- 
nements which are 
in one Town, in the 
name of all the Lands 
or Tenements into the 
which he hath right 
to enter, within all the 
Towns of the ſame 
County : By ſuch en- 
try he fhall have as 
good a poſſeſſion and 
ſeiſin of all the Lands 
and tenements where- 
of he hath title of en- 
try, as if he had entred 
indeed into every par- 
cel; and this ſeemeth 
great reaſon. 


7 AM. 18. 12 E. 4-10. affiſe againſt the Diſſeiſoꝛ, becauſe he remained Tenant of the Freehold foz all the thee Acres, 

36H.6. 37. 32 All. pl. 1. and therefoze one entry ſhall ſerve foꝛ the whole, | 

is Ty. 46. Dove x6 i It one diſſeiſe me of one Acre at one time, and after diſſeiſe me of another Acre in the 

17 * ſame Count p at another time, in this cale mp entry into one of them in the name of both is 
good, fd2 that one Aſſile might be bꝛought againſt him foz both Diſſeiſtns. 

But if J infeoff one of one acre of ground upon condition, and at another time A infeoff 
the lame man of another acre in the ſame County upon condition alſo, and both the Conditi⸗ 
ons arc bꝛoken, an entry into one acre in the name of both is not ſufficient, foz that J have 
no right to the land noz Au ion to recover the lame, but a bare title, and therefoze ſeveral en⸗ 
tries muſt be made into the fame, in reſpect of the ſeveral Conditions. But an entry in one 
part of the Land in the name of all the Land ſubject to one Condition, is good, although the 
parcels be ſeveral and in ſeberal Towns. And ſo note a diverſitp between ſeveral rights of 

Entre, and ſeveral ti ties of Entry by foꝛce of a Condition. 


= Deins are ſane 2 County. Foz if the lands lie in ſeveral Counties, there muſt 
be leveral Itctions, and conſequently ſeveral Entries, as hath been ſaid. 
¶ En noſine de tout, & c. It one diſſeiſe me of two ſeveral acres in one County; 
and J enter into cne of them generally, without ſaping, In the name of both, this ſhall re⸗ 
veſt only that Acte wherein entry is made, as hath been ſaid, and that is pꝛobed by our 
Books, which lap, That if I bzing an Aſſiſe of two acres, if I enter into one, hanging the 
dir it, albeit it ſhall reveſt that only Acre, pet the Writ ſhall abate, 


¶ Dont il ad title dentry. gere in a large ſenſe, title of Entry is taken foz a 


FH. 7. 7. 4E. 4. 19. 5 
right of Gntrp, 


T3 E. LO II. a. 


Sea, 


Lib. 3. 


Seck. 


C AR ſthomevoile enfeoffer 

un auter ſans fait de cer⸗ 
teine terres ou Tenements, que 
fl ad deins plulours villes en un 
County, & il voile liberer ſeiſin 
al feoffte de parcel de tenements 
deins un ville en nolme de touts 
les terres ou tenements quel il ad 
en melme le ville, en les auters 
villes, cc. touts les dits tenemts 
tc. paſſont per fo2ce de le dit live⸗ 
ry de ſeiſin celuy a q tiel feoff- 
ment en tiel maner eſt fait, & un⸗ 
coꝛe celuy a que tiel livery de ſei⸗ 
ſin fuit fait, navoit D2ott en touts 
les terresou tenements en touts 
les villes, mes per cauſe de livery 
de leiſin fait de parcel de les ter⸗ 
res ou tenements en un ville: A 
multo fortiori il ſemble bone rea- 
ſon, que quant home ad title den- 
ter en les terres ou tenements en 
divers villes deins un m̃ County 
devant aſcun entry per [uy fait, 
que per lentry fait ꝑ luy en pat- 
cel de les terres en un ville en le 
noſme de touts les terres æ tene- 
ments as queux il ad title denter 
deins meſme le County, ceo veſt 
un ſeiſin de touts en lup, æ per tiel 
entry fl ad poſſeſſion & leiſin en 
fait, ſicome il avoit enter en chel⸗ 
cun parcel, #c. 


Of Continual Clam. 
418. 


OR if a man will infeoff ano- 
ther without deed of certain 
Lands or Tenements which he hath 
in many Towns in one County, and 
he will deliver ſeiſin to the Feoffee 


of parcel of the Tenements within 


one Town in the name of all the 
Lands or Tenements which he hath 
in the ſame Town, and in other 
Towns, &c. all the faid Tenements, 
&c. paſs by force of the ſaid live- 
ry of ſeiſin to him to whom ſuch 
feoffment in ſuch manner is made 
and yet he to whom ſuch livery of 
ſeiſin was made hath no right in all 
the Lands or Tenements in all the 
Towns, but by reaſon of the livery 
of ſeiſin made of parcel of the 
Lands or Tenements in one Town : 
A multo fortiori, it ſeemeth good 
reaſon that when a man hath title to 
enter into the Lands or Tenements 
in divers Towns in one ſame Coun- 
ty, before entry by him made, that 
by the entry made by him into par- 
cel of the Lands in one Town in 
the name of all the Lands and Tene- 
ments to which he hath title to enter 
within the ſame County, this ſhall 
veſt a ſeiſin of all in him; and by 
ſuch entry he hath poſſeſſion and 
ſeiſin in Deed, as if he had entred 
into every parcel, 


Sect. 418. 
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C w His is evident, büt here is a diverſity between a feoffment and an entry; fo; a man 38 E. 3. 11. 38 Al, 25; 
map make a feoffment of lands in another Countp, and make livery of ſeiſin with= 
in the view, albeit 2 neg peaccably enter and make actual livery, and ſo may he ſhew the 


Beeognito2s in an 


iſe, the view of lands in another County z but a man cannot make an 


entry into lands within the view where he may enter without any fear (foz it is one thing (*) videseQ. next fol- 
to inveſt, and another to di beſt) as hereafter ſhall be ſaid in the Section next following. lowing. 


C 4A multo fortiori. Oꝛ A Minore ad maj ; 38. 
| | jus, is an argument frequent in our Juthoz, vide 
and in our Books ; the foꝛce of argument in this place ſtandeth thus: if it be ſo in a — * 
paſling a new right, much moze it is foz the reſtitution of an ancient right, as the wozthier 
and moꝛe reſpected in Law, which hol deth affirmatively as our Juthoꝛ here teacheth us. 
The thꝛee (c.) in this Section need no explanation, 
| Seck. 


Lib. 3. 


vide $cQ. preced. 


7 E. 4. 21, 39 He 6. 5. 


E. 3. 38. 
11 R. 2. tit. dures ⁊. 
12 H. 4. 19, 20. 


BrafRt. lib. 2. fol. 16. b. 
Britton, fol. 19 66. Fleta 
lib. 3. cap 7. & lib 2. cap. 
54 49 E. 3.14.14 H 413. 
39 Aſſ. 11. 

41 H. 6. 5 . 38 —— 
29 H. 6. 36.5. 20 H. 6. 28. 
4 E. 4. 17. 12 E. 4· 7. 
28 H. 6. 8. 41 E. 3 9. 
11 H. 4. 6. 8 Af. 25. 
Vide Sect. 414. W. 2. 
cap · 49. 13 H. 4. dures 
20. 


Vide Sect. 378. 
11 H. 6. 51. 


Vide Sect. 442. 

Pl. Com. 93. in Af. de 
freſh force The Parſon 
of Honylanyes Caſe. 


Cap. 7. 


4 Ere is to be obſerved, 

that everp doubt oz 
fear is not ſufficient, foꝛ it 
muſt concern the la fetp of the 
perſon of a man, and not his 
houſes o2 goods; koz it he 
fear the burning of his houles, 
oz the taking awapoꝛ ſpoiling 
of his goods, this is not ſutfi⸗ 
tient, becauſe he map recover 
the ſame, 02 damages to the 
value, without any cozpo:al 


urt. 

Again, if the fear do con⸗ 
tern the perſon, pet it muſk 
not be a vain fcar, but ſuch as 
may befal a conſtant man; 
as if the adverſe party lie in 
wait in the wap With wea= 
pons , 02 by woꝛ ds menace to 
beat, maim oz kill him that 
would enter; and ſo in plead= 
ing muſt he che w ſome juſt 
cauſe of fear, foz fear of it ſelf 
is internal and ſecret, But 
in a ſpecial Uerdict,if the Ju⸗ 
roꝛs do find that the Diſſciſee 
did not enter foz fear of coꝛpo⸗ 
ral hurt, this is ſufficient, and 
ſhall be intended that they had 
evidence to pꝛove the lame. 
Talis enim debet eſſe metus qui 
radere poteſt in virum conſtan- 
tem, 8c qui in ſe continet mor- 
tis periculum, & corporis cruci- 
atum. Et nemo tenetur ſe in- 
forruniis & periculis exponere. 

And it ſeemeth that fear of 
impꝛilonment is alſo luffici⸗ 
ent, fo: ſuch a fear ſufficeth to 
avoid a Bond oz a Deed, foz 
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SeF. 419. 


CE ſecond chole 
| eſt a entender, 
q ft home ad title den⸗ 
ter en alcuns terres 
ou tenements , fil ne 
olaſt enter en ms les 
terres ou tenements, 
ne en aſcun parcel de 
Cc Þ doubt de battery, 
ou pur doubt de may- 
hem, ou pur doubt de 
mot , fil alaſt & ap- 
pꝛoach aury pes la 
tenements, come il 
oſaſt pur tiel Doubt, 
Et claime per parol 


les tenements eſtre 


les ſoens , mainte- 
nant per tiel claime 
il ad un poſleſſion, & 
ſeiſin ẽ les tenements, 
aury bien come ſil uſt 
enter en fait, coment 
que il navoit unque 
poſſeſſion ou ſeiſin de 
melmes les terres ou 
tefits devant le dit 
claime. 


SeF.419. 


T? E ſecond thing 
to be underſtooc 

is, that if a man hath 
title to enter into any 
lands or tenements, if 
he dares not enter in- 
to the ſame Lands or 
Tenements, nor into 
any parcel thereof for 
doubt of beating, or 
for doubt of maiming, 
or for doubt of death, 
if he goeth and ap- 
proach as near to the 
cenements as he dare 
for ſuch doubt, and 
by word claime the 
Land to be his, pre- 
ſently by ſuch Claim 
he hath a poſſeſſion 
and ſeiſin in the lands, 
as well as if he had 
entred indeed, al- 
though he never had 
poſſeſſion or ſeiſin of 
the ſame lands or te- 


nements before the 
ſaid Claim. 


the Law hath a ſpecial regard to the ſafety and liberty of a man. Ind impꝛiſonment is a 
cozpo:al damage, a reſtraint of liberty, and a kind of captivity. But ſee in the ſecond 
part of the Inſtitutes, W. 2. cap. 45. a notable diverſity between a Claim oz an entry into 
land, and the avoidance of an Act oz Deed fo: fear of battery, 


¶ Per tiel claime il ad un poſſeſſion & ſeiſin, Gc. Here is to be oblerved; 
that there be two manner of Entries, viz. an Entry in Deed, and an Entrp in Law. An 
entry in Decd is ſufficientiy known; an entry in Law is when ſuch a claim is made as is 
Here expꝛeſſed, which entry in Law is as ſtrong and as fo:cible in Law as an entry in Deed, 
and that as well where the lands are in the hands of one by title as by w2ong. And there= 
fozc upon ſuch an entry in Law an Aſſiſe doth lie, as well as upon an entry in Deed, and 
ſuch an entry in Law ſhall avoid a warranty, 8c, 9 ; 

But here is a diverſity to be obſerved between an Entry in Law, and an Entry in Deed, 
toꝛ that a continual Claim of the Diſſeiſee being an entry in Law ſhall veſt the poſſeſſion 
and ſeiſin in him foz his advantage, but not fox his diſadvantage. Ind there foꝛe if the Diſſei⸗ 
ſee bzing an File, and hanging the Aſſiſe, he make continual claim, this ſhall not abate the 
Aſliſe, but he ſhall recover damages from the beginning; but otherwile it is of an entry in 
Deed, Ste moze of this matter after in this Chapter, Sect. 422. 


Sefts 


UN 


Lib. 3. 


Of Continual Claim. Sec. 420, 421. 


Sed. 420. 


E F< que la ley eff tiel, il eff 

bien prove ꝑ un pla dun 
aſſiſe en le Liver dall. An. 38 E.. 
P. 32. le teno? de quel enſuiſt en 
tiel fozme.En le County de Dor- 
ſet devant les Juſtices trove fuit 
per verdict daſſiſe, que le Plain⸗ 
tiff que avait dꝛoit per diſcent de 
heritage daver les Tenements 
mis en plaint, al temps del mo⸗ 
rant ſon anceſtoꝛ, fuit demurront 


en le ville ou les tenements fue- 


ront, & per parolr claim les tene- 
ments enter ſes vicines, mes pur 
doubt de mot il noſa appꝛocher 
les teneinents, mes pont laſſiſe, c 
ſur ceſt matter trove, agard fuit 
que il recovera, tc. 


ND that the Law is ſo, it is well 
proved by a plea of an Affiſe, 

in the Book of Aſſiſes, Au. 38 E. 3. 
P. 32. the tenour whereof followeth 
in this manner. In the County of 
Dorſet , before the Juſtices it was 
found by verdict of Aſſiſe, that the 
Plaintiff which had right by deſcent 
of Inheritance to have the Tene- 
ments put in plaint, at the deceaſe 
of the Anceſtor was abiding in the 
Town where the Tenements were, 
and by parol claimed the tenements 
amongſt his Neighbours, but for fear 
of death he durſt not approach the 
Tenements, but — bis Aſſiſe; 
and upon this matter found, it was 
awarded that he ſhould recover, &c. 


C I eEre it appeareth that our Book caſes are the beſt pzoofs what the Law is, Argumen- 

1 tum ab authoritate eſt fortiſſimum in Lege. Ind faz pꝛoot᷑ of the Law in this parti⸗ 
cular caſc, Littleton here citeth a caſe in 38 E. 3. but it is miſpꝛinted, fo2 the oziginal ac= 
coꝛding to the truth is, in the Book of Aſſiſes 38 E. 3. p. 23. and not placito 32. foz there be 
not lo many pleas in that year. Ind after the example of Littleton, Book⸗ caſes are ꝑinci⸗ 
pally ſo to be cited foz the deciding of caſes in queſtion, and not any pꝛivate opinion, Teſte me- 
ipſo. Moze (hall be ſaid of the matter implied in this. Section in the next following. 


38 All. p. 237 


C A tierce choſe 

eff a entever, 
deins quel temps c 
per quel temps le 
claime que eſt dit con⸗ 
tinual claime, ſerve⸗ 
ra t aidera celuy que 
fiſt le claime & ſes 
heires. Et quant a 
ceo eſt aſcavoir, que 
celupque ad titleden- 
ter, quant il voyer 
faire ſon claime, i 
il ofaſt appꝛocher la 


Sect. 421. 


HE third thing is 

to know within 
what time and by what 
time the claime which 
is ſaid continual claim 
{hall ſerve and aid him 
that maketh the claim, 
and his heirs. And as to 
this, it is to be under- 
ſtood, that he which 
hath title to enter, 
when he will make his 


Claim, if he dare ap- 


proach the Land then 


Ovient a luy da- 
ler & approcher 


auxt pres, G c. By this it 
Gould ſeem , that by the au⸗ 
thozity of our Authoz, it the 
Diſſeiſee cometh as near to the 
Land as he dare, &c. and 
maketh his claim, this ſhould 
be ſufficient, albeit he be not 
within the view. 


And the great authozitp 
D 3m 
i is, t 
caſe is put where there is no 
ſuch fear, as here our Au⸗ 
thoꝛ mentioneth in him that 
makes the continual Claim, 

and 


(*) 11 H. 6. 51. agrees 
with our Author in this 


point. 


Vide Sect. 177. 


Vide Set. 335, 426. 

9 H. 45. 14 H. . 6. 

7 * A 
357» 367. 

Mirror cap. 2. 8ect. 18. 
Britton fol. 45. b. & 126. 


vide Sect. 385. 


Cap. 7. 


and then he that makes the 
continual claim ought to be 
within the view of the Land; 
and thereteze the authozity of 
this Book, as it is commonly 
conceived is not againſt the 
opinion of our Authoꝛ in the 
point afozclaid. But then 
it is further objected, that the 
ſatd Book is againſt another 
opinion of cur Juthoz in this 

ection, viz. that where there 
is no fcar, & c. hc that maketh 
a continual Claim, (/ ought 
to go to the Land oz to parccl 
therecf to make his claim ; 
and theretoze in that calc he 
cannot make a claim within 
the view of the Land. To 
this is anlwered, that where 
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terre Tong il covient 
aler a la terre ou a 


parccl de ceo, & faire 
ſon clatme, & ſil no⸗ 
ſaſt appꝛocher la fre 
pur doubt ou pavoꝛ H 
batery,ou mayhem, ou 
mozt, donques covi⸗ 
ent a luy daler & ap- 
pꝛocher auxy pꝛes £62 
il oſaſt vers la terre, 


ou parcel de ceo, a 
fair ſon claim. 


Set. 422. 


he ought to go tothe 
land,or to parcel of it, 
and. make his claim , 


and if he dare not ap- 


proach the Land for 
doubt or fear of beat- 
ing or maiming, or 


death, then ought he 


to go and approach 
as near as he dares to- 
wards the land or par- 
cel of it to make his 
Claim. 


a cont inual Claim (hail deveſt any eſtate in any other perſon in any Lands oz Tenements, 
there, as it hath been ſaid; he that maketh the Claim ought to enter into the Land, oꝛ ſome 
part thereof, accoꝛding to the opinion of our Juthoz : but where the Claim is not to deveſt 
any cſcatc, but to bzing him that maketh tt into actual poſſeſſton, there a Claim within the 


view ſufficeth, as upon a Delcent, the heir having the Freehold in Law may claim Land 


within the view to ting himlelt into actual poſſeſſion; and in that ſenſe is the opinien of 


Hull and the Court to be intended, Er fic in ſimilibus. But yet the entry into ſome parcel in 


the name of the reſidue is the lureſt wap. 


C Ejus lan, & le 
jour. It is to 
be o d that the Law in 


manp caſes hath limited a 
pear and a dap to be a legal 
and convenient time foz many 
purpoles. As at the Common 
Law upon a Fine oz final 
judgment given in a wꝛit of 
right, the party gricved had a 
pear and a dap to make his 
claim. So the wife oz Meir 
hath a pear and a dap to bꝛing 
an appeal of death. If a Uil= 
lain remained in ancient De⸗ 
meſne a pear and a dap, he is 
pꝛidile dged. If a man be 
wounded oꝛ poiſoned, &c. and 


Sep. 422. 


( T > ſon ad⸗ 

| verſary q̃ oc⸗ 
cupia le terre moꝛuſt 
ſeiſie en fr, ou en la 
faile deins kan & le 
jour apes tiel claim, 
per que les tenements 
diſcendont a ſon fits 
come heire a luy, un⸗ 
coꝛe poit celuy que 
fiſt le claime entrer 
ſur le poſſeſſion le 
heire, Ec. 


ND if his adver- 
ſary who occu- 
pieth the land dieth 
ſciſed in fee, or in fee 
tail within the year 
and a day after ſuch 
Claim whereby the 
Land deſcend to his 
Son as heir to him, yet 
may he which makes 
the claim enter upon 
the poſſeſſion of the 
heir, &c. 


dieth thereof within the pear 
and the dap, it is Felony. By the ancient Law if the Feoffee of a Diſſeiſoz had continued a 
pear and a dap, the entry of the Diſſeiſee foz his negligence had been taken away · After judg⸗ 
ment given in a real action, the Plaintiff within the pear and the dap map have a Habere fa- 
clas ſeifinam, and in an action of debt, &c. a Caplas, Fieri facias, o2 a Levari facias. I p2otection 
ſhall be allowed but foꝛ a pear and a day, and no longer, and in many other caſes, 

But this time of a pear and a day in caſe of continual Claim, ts ſince our Juthoz w2ote., 
altered by the ſaid Statute of 32 H.8. cap. 33. as befoze it appeareth, 


Sec, 


Ut 


UMI 


Lib. 3. 


Of Continual Claim. Sec. 423, 424. 


SeF. 423. 


* 

Es en ceſt cas apes lan 

c le jour que tiei claime 
kuit fait, ſi le pere donques ma⸗ 
ruſt ſeiſie ademaine pꝛocheine aps 
lan & le jour, ou un auter jour 
apes, #c, donques ne poit celuy 
que ſiſt le claim entrer: c pur ceo 
fi celuy que fiſt le claime voit 
eſtre ſure a touts temps que ſon 
entre ne ſerra toll per tiel diſcent, 
cc. il covient a luy deins lan & 
le jour apes le pꝛimer claime 
faſt, de faite un auter claime en 
le koꝛme avandit, & deins lan & 
le jour apꝛes le lecond claim̃ fait, 
de faire le tierce claime en meſm̃ 
le maner, & deins lan & le jour de 
le tierce claime de fair un auter 
claim, c tſſint ouſter, ceſfaſca- 
voir, de fair un claime deins 
cheſcun an c jour pꝛocheine apꝛes 
cheſcun claime fait durant le vie 
fon adverſary, & donques, a 
quecunq; temps q ſon adverſary 
moꝛuſt ſeiſie, fon entry ne ſerra 


tolle per nul tiel deſcent; Et tiel 


claime en ttel maner kait, eſt pluis 


communem̃t pꝛiſe a noſme Ton- 


tinual Claime de luy que fiſt le 
claime. 


Ut in this caſe aſter the year and 
the day that ſuch claim was 
made, if the Father then died ſeiſed 
the morrow next after the year and 
the day, or any other day after, &c. 
then cannot he which made the 
claim enter: And therefore if he 
which made the claim will be ſure at 
all times that his entry {hall not be 
taken away by ſuch deſcent, &c. it 
behoveth him, that within the year 
and the day after the firſt claim made 
to make another claim in form afore- 
ſaid, and within the year and the 
day after the ſecond claim made, to 
make the third claim in the fame 
manner, and within the year and the 
day after the third claim to make 
another claim, and ſo over; that is 
to ſay, to make a claim within every 
year and day next after every claim 
made during the life -of his adver- 
ſary ; and then at what time ſoever 
his adverſary dieth ſeiſed, his entry 
ſhall not be taken away by any 
deſcent. And ſuch claim in ſuch 
manner made is moſt commonly 
taken and named Continual Claim 
of him which maketh the Claim, 
CC. | 


4 1 is to be obſerved, that the year and the dap ſhall be ſo accounted, as the day whereon 


the Claim was ma de ſhall be accounted one: as foꝛ example, It the Claim were made 


2. Die Martii, that day ſhall be accounted foz one, foꝛ Littleton ſaith in the Dectton next befoze 
(after the Claim made) -= then the pear muſt end the firſt day of March, and the day after 


is the ſecond dap of March. 


* 


Dee foz the Computation of the pear De anno biſcxtili, and of the dap natural and artiſi⸗ 
cial, and other parts of the pear, (a) Bracton, (b) Britton, and (c) Fleta, excellent matter, 


Sed, 424. | 


CA AEs uncoze en le cas a: 
| vandit, lou ſon adver- 


Ut yet in the caſe aforeſaid, 
where his Adverſary dieth 


S. ſary 
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Vide Sect. 383. 


359. 

(b) Britton fol. 209. 
(e) Fleta lib. 6. cap. 1 t: 
Statute de anno Biſex. 
21 H. 3. Dier 17 El. 24 


Lib. 3. 


Vide Sect. 414 


Cap. 7. 
ſary mozuſt deins lan & la jour 
pꝛocheine apꝛes le claime, ceo eſt 
en Ley un Continual Claime, en⸗ 
tant que ladverſary deins lan & 
le jour pꝛocheine apzes meſme la 
claime moꝛuſt. Car il ne beſotgne 
a celuy que fiſt ſon claime de faire 
aſcun auter claime, mes a quel 
temps que il volt deins meſme 
lan & jour, cc. 


Of Continual Claim. 8 ect. 4 25,4 26. 


within the year and the day next 
after the Claim, this is in law a con- 
tinual Claim, inſomuch as his ad- 
verſary within the year and the 
day next after the ſame Claim, 
dieth. For he which made his 
Claim, needeth not to make any 
other Claim but at what time he 


will within the ſame year and day; 
SC. 


This is evident. 


Sect. 425. 


Tem, i ladverſary ſoit dil- 
ſeiſie deins lan c le jour 
apes tiel Claime, & le diſſeiſo; 
mozuſt ſeiſie deins lan & le 
four, tiel mozant ſeiſie ne grie⸗ 
vera my celuy que fiſt le Claime 
mes que il poit enter, cc. Car 
quecunque ſoft que moꝛuſt ſeiſie 
deins lan & le jour pꝛocheine a⸗ 
mes tiel claime fait ceo ne grieve- 
ra my celuy que fiſt le claime, mes 
que il poit enter, cc. coment que 
fueront pluſozs mozant ſeiſie, & 
pluſoꝛs Deſcents deins m lan & 
le jour, c. 


Abe, if the adverſary be diſſei- 

ſed within the year and the day 
after ſuch claim, and the Diſſeiſor 
thereof dieth ſeiſed within the year 
and the day, &c. ſuch dying ſeiſed 
ſhall not grieve him which made 
the Claim, but that he may enter, 
&c. For.whatſoever he be that dieth 
ſeiſed within the year and the day 
after ſuch Claim made, this ſhall not 
hurt him that made the Claim but 
that he may enter, &c. albeit there 
were many dyings ſeiſed, and many 


Deſcents within the ſame year and 
day, &c. 


4 Ere it appeareth, that the Continual Claim doth not only extend to the firſt Diſſei⸗ 

ſoz, in whoſe poſſeſſion it was made, but to any other Diſſeiſo:, that dicth ſeiſed 
within the pear and day after the Continual Claim made. And whereas our Futhoz ſpeak= 
eth of a ſecond Diſſeiſoꝛ, &c. herein is likewiſe implied not only Abatoꝛzs, and Intruders, 
but the Feoffees oz Donees of the Diſſeiſozs, Abatozs oz Jntruders, and any other Feoffee 
o: Donee immediate oz mediate, dying ſeiſed within the pear and day of ſuch Continual 


Set. 426. 


Claim made. 


C T Tem, ſi home ſoit diſſeiſie, 

+ le Dilleiſo2 moꝛuſt ſeiſie 
deins lan & le four pꝛocheine 
apes le diſſeiſin fait, per que les 
Tenements diſcendont a ſon 


Lſo if a man be diſſeiſed, and 
the diſſeiſor dieth ſeiſed, with- 
in the year and day next after the 
Diſſeiſin made, whereby the tene- 
ments deſcend to his Heir, in this 


heire 


LIMI 


Eb: 32 


„Of Continual Claim. Sed. 4 2, 428. 


heire, en ceff cafe lentry le Dil: caſe the entry of the Diſſeiſeꝭ is ta- 
ſeiſte eſt toll, car lan & le jour que ken away; for the year and day 
aidzoit le Diſſeiſee en tiel caſe;;ne which ſhould aid the Deſſeiſee in 
ſerra pas de temps de title den ſuch caſe, ſhall not be taken from 
tre n luy accrue; mes tantlolem̃t the time of title of entry accrued 
de temps del claime per luy fait unto him, but only from the time 
en le manner avantdit: & pur cel of the claim made by him in man- 
cauſe il ſerroit bone pur tiel dif: ner aforeſaid: and for this cauſe it 
ſeiſ#,pur faire ſon clatme en aury ſhall be good for ſuch Diſſeiſee to 
bebe temps que it puiſſoit 4 make his Claim in as ſhort time as 
le -Diffeiſin, tc. he can after the Diſſeiſin, &c. A 


" His in caſe of a Diſſeiſoꝛ is now holpen by the Statute made ice T1 hore as 
N hath been ſaid; 'foz if the Diſſeiſoꝛ die ſeiſed within five s after the Diſterſin; 
pes. there be no Contiual Claim made, it ſhall not take gy the e Entry of the Kao : 
but after five pears, there muſt be ſuch Continual Claim as was at. the Comm 2 
But that Statute extendeth not to any Feoffee oz Donee of the Degen immediate W me= 
date, but they remain ſtill at the Common Law, as hath been ſaid. 


Seck. 427%" 


pia la terte per xi ans, ou 
per pluſoꝛs ans fans aſcun claime 
fait per ie Diſſeiſa, cc. Et le 
Difleiſte per petit ſpace devaunt 
le mott del Diſſeiſoꝛ fait un claim̃ 
en le fozme avandit, ſi ifſint foꝛ⸗ 
tunaſt que deins lan & le jour 
apes tiel claime le Diſſeiſoꝛ mo- 
ruſt, c. lentry le Diſſeiſe eſt 
congeable, cc. & pur ceoil ſerroit 
bone pur tiel home que ne fiſt 
claime que ad bone title dentry, 
quant il opet que ſon adverſary 
giſt languiſhment , de faire (on 
claime, Ec. 


Tem, ſi tiel Difſeiſo2 occit- 


Lſo, if ſuch Diſteitor "Occup? ert 
the Lands forty years, or 12 
years,” without arly claim made 


the Diſſciſce, &c. dul the Diſfeiſee 


a little before the death of A 
Diſſeiſor makes a claim in the form 
aforeſaid, if ſo it fortuneth, * 
within the year and the day 

ſuch claim, the Diſſeiſor die, „&c. 
the entry of the Diſſeiſee is — 
able, &c; And therefore it ſhall 
good for ſuch a man which hath not 
made claim, and which hath 

title of entry, when he heareth 

his adverſary lieth languiſhing, — 
make his _ &c. 


1 His is evident enough, and in ge of that which hath been ſaid, needeth nge to 


be explained, 


Tem, fi come eſt 
dit en les caſes 


k 
5 68. 438. / | 
100 as it } aid Eretibletstaken 
in the caſe put, Jy 122 
tun axter . 


ud 


„ lou 


home where a man _ 7 title 


SIC 2 Ge. 


32H 8. cap. 33. 
Vide Se. 335. 422. 


Vide Se. 650, and 


Cop. 7. 
. Here is implied Aba⸗ 
tozs Intruder » and not 
only their Diſcilozs, = the 
Feoffes o: Donecs of Dif= 
milos, Ibatoꝛs, oz Ee 
02 anp other, ſo ong as the 
entrp is congeable, 


Sed. 


Tem, de les dits Pꝛeſidents 
poles ſcaver (mon fits) deux 
choles. Un eſt, lou home ad 
title dentre fur un Tenant en le 
tail, lil fiſt un tiel claim a la fre 
donques eſt leffate Taille defeat, 
car cel claime eſt come entre fait 
per luy, & eſt de meſine leffec en 
Ley, ſicome il fuiſſoit ſur meſmes 
Tenements, c ult entt᷑ en meſmes 
le Tenements, come devant eſf 
ae 
en taile diate cla 
continua ſon accupation en les 
A eſtun difleifin lait 
de meimes le Tenements, a celuy 
le fiſt tiel cigim, & fic per con- 
| * Teuant adonques ad te 
E. 


« Th 
with the righe ſenſe of Littleton. 


— __—— 


Of Cantinual Claim. Se#.4.29,436; 
ad title dentre p catife of entry by cauſe. of 4 
dun Diſſeiſin, cc. Heim Diſſeiſin, &c. the ſame 
la Ley eſt lou home ad law is where a man hath 
dꝛott dentre per cauſe d right to enter by cauſe 
aſcun auter title, gc. 


of another title, &. 


9 


Lſo, of the ſaid foreſaying thou 
mayſt know (my Son) two 
things: One is, where a man hath 
title to enter upon a Tenant in tail, 
if he maketh ſuch a Claim to the 
Land, then is the eſtate tail defeat - 
ed; for this Claim is as an entry 
made by him, and is of the ſame 
effect in Law, as if he had been up- 
on the ſame Tenements, and had 
entred into the ſame, as before 
is aid. And then when the Te- 
nant in tail immediately after ſueh 
Claim continue his occupation in 
the Lands, this is a Diſſeiſin made 
of the ſame Tenements to him which 
made ſuch Claim; and ſo by con- 
ſequent, the Tenant then hath a 


Fee ſimple. 


Preſidents. us dould be Precedents, and io is the oziginal ; and this agreeth 
= pee That a Continual Claim, which is an Entry in Law, is as 


wr as an Enttx in 
Tall de entry, Here Title de entry is taken in the large ſenſe, foz right of Entry-+ 


SeF. 430. 


C E letond choſe eff, que au⸗ 

xy ſovent que il que ad 

doit dentre fait tiel claim, & ceo 

nient contriſteant ſon adverſary 
lon — „ d 


—— que fift le rn 4 0 


He ſecond thing is, That as 
often as he which hath right 

o — maketh ſuch claim, and this 
notwithſtanding his adverſary con- 


tinne his occ » ſo often the 
Adverſry doth wrong and Diſſei- 
ſin to him which the Claim, 


pur 


UMI 


Lib. 3. 


pur tei cauls auxy fovent pole te 
jup que fiſt m le claime pur cheC 
_ tiel tozt & difleifin fait a dux, 
aver un bꝛiet ö trfig. Quare clay- 
ſum fregit, &c. & recovera (eg dam- 


Sea. 4431: 


And for this ar ſo often may be 
which makes the lame 


every ſuch wrong a 
2 him, — nal nk 


1 for 


ages, cc. 


recover 


paſs. * clanfum fregit, Cc. and 


C Hs alſo it ene, that an entry in Laws equivalent ta au entrt in vel 


C Auera breve de 


ſes damages. & 
ſciſoz, and recover his damages 
may have an aciou of treſpaſs with a Continuando, 
cupation as fo: the firſt entry. Ind here note, that | 


damages. 


0 02 il pott aver 
un byef ſur 


E Statute le Roy R. 
ſecond, fait lan de ſon 
raigne 5. (uppoſant p 
ſon byiefe, que ſon ad- 
verſary avoit ent en 
les terres ou tene- 
ments celuy que fiſt 
le claime, ou ſon en- 
try ne fult pas done 
per la ley, #c, & per 
tiei action il recoyera 
eg damages, tc. Et 
fi le cafe fujt tjel, 
que {adverſary occu⸗ 
piaſt les tenements 
ove force & armes au 
obe multitude de 
gents a temps de 
mediate. apꝛes mef- 
— le clatine, pot « ce- 
; cheſcun 

aver un alete de tor 
Cible entry, © 
vera fes treble a 
mages, &. 


¶ O brief de forcible entry & recovera ſes treb 


Seck. 431. 


R he may have a 

Writ upon the 
Statute of R. 2. made 
in the * year of his 
Reign, by 
his Writ db nis Ad- 
verſary had entred in- 
to the Lands or Tene- 
ments of him that 
made the.Claim, where 
his entry was not gi- 
yen by the Law, &c. 
and by this action he 
ſhall recover his dam- 
ages, &c. and if the 
caſe were ſuch that the 
adverſary occupied the 
Tenements with force 
and arms, or with a 
multitude of ep le 


at the time o ach 


Claim, &c. immedli- 


ately after the ſame 


Claim .ma 
made the Clajm e Fo 


very ſuch act have a 


Writ of forcible entry, 
and ſhalt reggyer his 
treble damages, &c. 


9 Quaxe « glauſum freyit, & recovers 


of tres againtt the Dif 
oy ide det the firſt entry Hall have an ates any regreſs, but after regreſs he 
d recober as well foz all t 
ttleton doth here include coſts within 


1 


Htatute 37 H. 6. 35. 34 Hs 30; 
47 „. ap. 7. 12 H. 7. 15. 10 KH. C. 14. 
Pe va 2 E. 4- 18. 21 E.4.5474+ 

4 er Hl 118.2. HEE _ 

ation il recouera ſex n 


3 Rs 2. Cap: 7. 


damages. 


This is to be underſtood, 
that he (hall recover dama= 
ges fo: the firſt toꝛtions en⸗ 
i but not foz 
fits in this action 


wel 5 60 A Little 


indyne within thefe 
(damages) Nc. 


¶ Damages. Damna 


iu che Common Lam hath ; a 


{ultitude. 
omgyit a 


les 75 — — _ 


8H. C. cap 9. 3 E. 4. 19. 
24. F. N. B. 248. 11 E. 2 
TT. b. 6 H. 7. 12. b. 

21 H. 6. 37. 19 H. 
Regiſter 97. 22 H.6. 55. 


F. N. B. 249. a. 


10 H. 7. 22. 


33 H. 6. 20. 


_ 
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tatute of, 8. Re: and liet ont Ine | forxe, pʒ where 
. Fj lms beta hethlii with fo:ce.. ie be fall get 2Cc,--and nd detaineth 

action — — — * Arts bf Sar cir: 150 = 

_ toꝛ t — upat a 4 albti 
recover ie ve , Fe tt li he cover Pre Wt 6 

1 17 dard commit a ! as hath been fard, in job N. ch bedgons 

at ate — ry boꝛn, oz it he da ce — tþxats to the terro2 of an= 

Wer he 7; if oz four go to e a foꝛcible entrp, albeit one alone uſe the viclence.ail are 


guilty of fozce- J he Maſter conieth with a greater number of ſervants then uluall v at= 


tend on him, it is a fo:cible entry 
It is to be underftood 


and Rane implieth a foꝛce, and is vi & arays ; 
Weapons, —— perſons, &c. and when an . is made with 


m Dep bekoze moze 0 


r 


5 TE. 1 # 12 
92 331 22 


C T Tem, il eft a veier, ſrle ſer⸗ 
vant e que ad title 
dender, poit per | commandement 


ſon Maſter faire*continual claim 


pur ſon Maſter, ou non. 


that — as'a foxce imptiev in Law, as every Trelpafs and 12 


z and there is un attual fo:ce, * ith 
actual fozce, * — action 


weck and arms, 5 <Q, 240, 


$10) 5 


Sed. 43 2. 


A it is to be ſeen, if the ſer- 
-  yant of a man who hath title 
to enter, may by the commandment 
of his Maſter make a continual 
Claim for his Maſter, or not. 


This needeth no explication. 


| Wette Seck. 
: « T IT fl femble que en aſcuns 


caſes il poit ceo faire, car 
dil per ſon commandement vient 
a aſcun partcel de la terre & la fait 
claime, ac. en le noſme ſon Ma⸗ 
ſter, ceſt claime eſt aſſets bone 
Pur ſon Mater, pur ceo que il 
kait tout ceo que ſon Maſter covi- 
ent faire ou devoit faire en tiel 
8 c. Atty { le Maſter dit a 
ſon ſervant, que il ne ofaſt vener 
a la terre, ne aſchn parcel de la 
terre, pur fait ſon claime, cc. & 
que il ne ofaſf appꝛocher pluis 
mochein a la terre foꝛſque a tiel 
lieu appel Dale » E commanda 
ſon ſervant daler a meſine le lieu 
— di le ſervant. i 
pur lup, tt nt iſſint 
fait, 4c. ceo: ſemble auty bone 


clatme pur ſon Maſter, ficome 


la faire un clatme 


433 


AN D it ſeemeth that in ume 
caſes he may do this; for if 
he by his Commandment cometh 
to any parcel of the Land, and 
there maketh Claim, &. in the 
name of his Maſter, this Claim is 
good enough for his Maſter:, for 
that he doth all that which his Ma- 
ſter ſhould or oyght to do in ſuch 
caſe, &c. Alſo if the Maſter, ſay 
to his Servant that he dares not 
come to the land, nor to any parcel 
of it to make his Claim, &c. and 
that he dare approach no nearer to 
the land then to ſuch a place called 
Dale, and command his ſervant to 
go to the ſame place of Dale, and 
there make a Gaim for him, &c. 
if the ſervant doth this, &c. this 
alſo ſeemeth a good Claim for his 
Maſter, as if his Maſter were 
1 ſon 


Uu 


Lib. 3. Of Continual Claim. Sec 434. 


fon Maſter, la fuit en pꝛoper per- there in his proper perſon, for that 
ſon,pur ceo que le ſervant ſiſt tout the ſervant did all that which his 
ceo que ſon Maſter olaſt c devoit Maſter durſt, and ought to do by 
faire per la ley en tiel caſe, c. the law in ſuch a caſe, &c. 


Ll | Ere it appcareth, that where the ſervant doth all that which he is commanded, and 
which his Maſſer ought to do, there it is as ſufficient as if his Maſter did it him⸗ 
ſeif; foz the rule is, Qui per alium facit, per (cipſum facere videtur. 


Per Commandement. It an Jnfant 02 any man of full age have any right cf 
Entry into lands; any ſtranger in the name and to the ule cf the Inkant 62 man of full age 
may enter into the lands; and this regularly ſhall veſt the lands in them without any com= 
mandment pꝛece dent oꝛ agreement ſubſequent. (*) But if a Diſſeiſoꝛ leby a Fine with Pꝛo⸗ 
tlamation accoꝛding to the Dtatute, an eſtranger without a commandment pꝛece dent, oz an 
agreement ſubſequent, within the five pears,cannot enter in the name of the Diſſeilee to avoid 
the Fine. Ind that reſolution was grounded upon the conſtruction of the Statute of 4H. 7. 
cap. 24+ But an aſſent ſubſequent within the five pears ſhould be ſufficient z Omnis enim 
rati-habitio retrotrahitur, & mandato zquiparatur, as hath been ſaid. 


¶ Auæxi ſi le maſter dit a ſon ſervant que il ne oſaſt, & c. Here it appeateth 
that where the ſervant purſueth the commandment of his Maſter, and doth all that which 


His Maſter durſt and ought to do by the Law, this is ſufficient. And although the Waſter 
feareth moꝛe then the ſervant, oz admit that the ſervant hath no fear at all, pet if he goeth 


as far as his Maſter durſt, and as he commanded, it is ſufficient, Ind this implied in this 


Section. 


6 Ary ii home 
ſoit cy lan- 
guiſhant, ou cy de⸗ 
crepyte, que il ne poit 
per nul maner vener 
a le terre, ne a aſcun 
parcel ð ycel, ou ſi un 
recluſe ſoit, q̃ ne poſt 
per cauſe de ſon 02- 


der aler ho2s de ſa 


meaſon. Si tiel ma- 
ner de perſon com- 
maunda ſon ſervant 
daler & faire claime 
pur lup, æ tiel ſervant 
ne oſaſt aler a le tre, 
ne a aſcun parcel de 
ceo pur doubt de ba- 
tery , mayhem , ou 
mort, cc. & pur cel 
cauſe titel ſervat viẽt 
aury pꝛes a la terre 
come il olaſt pur tiel 


Sect. 434. 


Lſo if a man be 

1 fo languiſhing, or 
ſo decrepite , that he 
cannot by any means 
come to the Land nor 
to any parcel of it, or 
if there be a recluſe 
which may not by rea- 
ſon of his order go 
out of his houſe, if 
ſuch manner of perſon 
command his Ser- 
vant to go and make 
Claim for him, and 
ſuch Servant dare not 
go to the Land, nor to 
any parcel of it for 
doubt of beating , 
maim, or death, &c. 
and for this cauſe the 
Servant cometh as 
near to the Land as he 


dareth for ſuch doubt 


* 


4 Egularly it is true, 

that where a man 
doth ieſs than the Com= 
mandment oz Authozitp 
committed unto him, there 
(the Commandment oꝛ Ju⸗ 
thozity being not purſued) 
the Act is void. And where 
a man doth that which he is 
authozized to do and moze, 
there it is good foꝛ that Which 
is warranted, and void foz 
the reſt; pet both theſe rules 
habe divers exceptions and 
limitations. 


_ Foz the firſt, Littleton here 
putteth a caſe where the ſer= 
vant doth lels then he is com= 
manded; and pet it fufficeth, 
foz that Impotentia excuſat le- 
gem; fo ſeeing the maſter can⸗ 
not, and the ſervant dare not 
enter into the land it ſufficeth 
that he come as near to the 
land as he dare. 


fa man make a Letter 

of Attoꝛnep to deliver ſeiſin 
to I. S. upon condition, and the 
Attoꝛney deli bereth it abſo= 
lute, this is void: and (fo 
ſome hold, if the warrant be 
ablol ute, and he unn 
eidn 
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7 E. 3 6. 2. b. 

45 F. 3. Keleaſe 28. 

45 k. tit Brief 559. 
26 E 3. 62 per Tnorp 
11 All. p 11. 39 All. 
p. 18. 20 H. 7. 12. a- 
31 HS. tic. entr. Coog. 
& tit. -Fauxiher Reco- 
very 29. : 

(*) Lib. 9. fol. 106. a. 
the Lord Adlevs cal es 


11 Hf. 4. 3. : ; 
12 All. 24+ 26 Af, 39. 


Lib. 3. 


See before, Sect. 416. 


46 E. 3. Petition 18. 
33 H. 6 8. 
43 E. 3. S8. b. 30. a. 


Cap. 7. 
ſeiſin upon Condition the li⸗ 
very is void. 

¶ Pur battery, may- 


hem ou mort. See the le⸗ 
cond part of the Inſtitutes, 
Welt. 2. cap. 49. a diverſitp be⸗ 
tween the making cf an En⸗ 
try oꝛ Claim, and the avot= 
dance of an Act oꝛ Deed. 

¶ Auterment le ma- 


ſter ſerroit en treſgrand 


mi ſc hief. Argumentum ab 
inconvenient: eſt validum in 


lege, quia lex non permittit ali- 


quod inconveniens. And as 
hath been okten obſerved be⸗ 
fo:c, Nihil quod eſt inconveni- 
ens, eſt licitum. 


C Recluſe. Recluſus, 
Heremita ſeu Anachorita, (o 
called by the oꝛder of his Re⸗ 
ligion, he is ſo mured oz ſhut 
up, Quod ſolus ſemper fit, & 
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doubt, & fait V claim̃, 
etc. pur (on Maſter il 
ſemble que tiel claim̃ 
pur ſon Maſter eſt 
aſſets fozt, & bone en 
ley. Car auterment 
ſon Maſter ſerroit en 
treſgrand milſchtefe , 
car il bien poſt eſtre 
que tiel perſon q eſt 
languiſhment , Decre- 
pite, ou recluſe , ne 
poit trover aſcun ſer- 
vant que oſaſt aler a 
la terre, ne aſcun par- 
cel de cel pur faire le 
claime pur lup, &c. 


and maketh the claim, 
&c. for his Maſter, it 
ſeemeth that ſuch 
Claim for his Maſter 
is ſtrong enough, and 
good in Law. For 
otherwiſe his Maſter 
ſhould be in a very 
great miſchicf'; for it 
may well be that ſuch 
perſon which is ſick, 
decrepit , or recluſe, 
cannot find any ſer- 
vant which dare go to 
the land or to any par- 
cel of it to make the 
claim for him, &c. 


in clauſura ſua ſeder, and can never come out of his place, Seorſim enim & extra converſationem 
civilem hoc profeſſionis genus ſemper habitat: Note here, albeit the Recluſe 02 Anachoꝛzite be 
Gut up himlelf, ſo as he by his oꝛder is not to come out in perſon, pet to avoid a deſcent, he 
muſt command one to make claim; and ſuch a Recluſe ſhall always appear by Jttozney in 
ſuch caſcs where others muſt appear in pzoper perſon, Impotentia enim excuſat legem. 


Sed. 435. 


Sect. 435. 


4 M Es ſt le Maſter d tiel ſer- 

vant ſoit de bone lane, & 
poit & oſaſt bien aler a les Tene⸗ 
ments, ou a parcel de ceo de faire 
ſon clatme,tc. ſi tiel Maſter com⸗ 
manda ſon ſervant daler a aſcun 
parcel de la terre a faire clafme 
pur lu, & quant le ſervant eſt en 
alant de faire le commandement 
de (on Maſter, il oye per le voy 
tielx choſes que il ne ofaſt vener 
a aſcun parcel de la terre pur fair 
le claime pur ſon Maſter, æ pur 
cel cauſe il vient aury pꝛes la fre 
come il oſaſt pur doubt de mot, 
t la fait claim pur ſon Maſter, 
E en le noſme de ſon Maſter, ac. 
il ſemble que le doubt en ley en 
tiel caſe ſerroit, ſi claime a- 
vallera ſon Maſter, ou nemp, 


U if the Maſter of ſuch ſer- 

vant be in good health, and 

can and dare go well to the Lands 
or to parcel of it to make his 
Claim, &c. if ſuch Maſter com- 
mand his ſervant to go to any par- 
cel of the Land to make claim for 
him, and when the ſervant is in go- 
ing to do the Commandment of 
his Maſter, he heareth by the way 
ſuch things as he dares not come to 
any parcel of the Land to make the 
Claim for his Maſter, and there- 
fore he cometh as near to the 
Land as he dare for doubt of death, 
and there maketh a Claim for his 
Maſter, and in the name of his Ma- 
ſter, &c. it ſeemeth that the doubt 
in Law in ſuch caſe ſhall be, whether 
ſuch Claim ſhall avail his Maſter 
PUT 


UMI 


Lib. 3. 


Of Continual Claim. Se2.436,4379. 
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par. ceo que le ſefvant ne fiſt tout or not, for that the ſervant did 
ces gue fon DPaſter al temps de not all which his Maſter at the 


fon commandement olaſt faire, ec. 


Quære. 


I Tem aſcuns ont 
1 dit que lou home 
eſt en paiſon, & eſt 


dmfefie > & fe dffſef- 


ſo2 maozuſt ſeilie du⸗ 
rant te temps que le 
diſſeiſee eſt en pꝛiſon, 
per q les tenements 
diſcendont al heire 
del diſſeiſo2 , ils ont 
Dit, Rue ceo ne noiera 
my le diſſeiſet que eſt 
en pꝛilon, mes que il 
bñ poit entrer, nient 
obſtant tiel deſcent , 


pur ceo q̃ il ne puil⸗ 


ſoit faire continual 
Claim, quant il fuit 
on pꝓꝛiſon. 


time of his commandnient durſt 


have done, &c. Quære. 


ois Continual Claim is votd, tox that the ſervant doth teſs than r 
1 T ae, GE EY 


Sed. 436. 


LSO ſome have 

ſaid that where 

a man is in priſon and is 
diſkifed, and the Diſ- 
ſeiſor dieth ſeiſed du- 
ing the time that the 
Pifleiee is in priſon, 
whereby the tenements 
deſcend to the Heir of 
the Diſſeiſor, they have 
ſaid that this fhall not 
hurt the diſſeiſee which 


is in priſon, but that he 


well may enter, not- 
withſtanding ſuch ade- 
ſcent, becauſe he could 


not make Continual 


Claim when he was in 
priſon. 


= 


S 


Him, Excuſatur autem Bracton, Nb. 

— 2 ſuum oa tp ae e 
uerir, fi tempore lit Cap» 53,3 Jo 

priſona — n 

quod venire non poſſit, nec 

mittere, quia nulll vertitur in 

dubium, & ubi eadem ratio & 

idem jus erit, ideo videtur 

quod Excuſari debet quis fi 


poterir. 
¶ Nur ceo que il ne 


poit fair continual claim 
quant il fuit en pri ſon. 


Here tt is to be- obſerved, by the Authority of Littleton, that he is not enfoxced in this cale by 


La to do it by his lervant, oz any other by his wat rant o commandment; foz things done 
| every man will fee his own duflneſs molt efettuaily 
5 and that it map be onte {ſpoken t alt the veaſon that a man 


Dy Deputpure ſewotn well done, 
Tpeeded and perfozmed 
ſoned ſhall not be bound in this and the like caſes, _is,'foz that by the intendment ot be 


"ts Rept (as it 1s peſumed in Law) without intel of things abzoad; and aiſo 
) igence 2 that be 


hath · nod liberty ta go at lurge to make; Antryꝝ oa Claim, oz ſech 
lit between a Becluſe, who mig | 


CA AEs lopinion de touts les 
IVI Juſtices, P. 11 H. 2. fult 
nue ſi le diſleiſin ſoſt avant. leni -: 


_ Se, 435. 


ht. habe intelligence, and a man in-pzilon. 


ſo note a di ber⸗ PL. Com. 360. in Stow 
els caſe, 


Ut the opinion of all the Juſti- 
ces, P. 11 H. . was, that if the 
iin be before the impriſon- 


*Cotittierit , coment que le mozant ment, although the [cling ſeifed 
pu ont | 


feifie.ſoit, il eſteant en le puſon, be, be being in the pri 


on entry eſb taille. 


it is, 9 H. 7. fol. 24. b. 


his en- 


try in taken away. 
T "Þ Hts ts of amm advicton, und miſtaben, fox there is no fuch opinion, F. ct K. 9. but 


Ttt 


«7 


Lib. 3. Cap. 7. 


Mirror, cap. 3. Britton, C- 'L reverſera tiel ut- C | 


©. lagarie. Nota, the 
al is, Reverſera tiel ut- ſon 
lagar ie per Brief d Error, and ſo 
it would be amended : fo2 
Dutlawzies may be reverſed 
two manners of ways, viz. by 
Villenage 47.21 E. 4.37 · lea, oz by Writ of Erro:. 
By Plea, when the Defen= 
11 H. 4-$4-3 Eliz. Dyer dant cometh in upon the Ca- 
190. 2 E1.176.5 EL ibid. plas utlagatum, &c. he may by 
223. 19 8.6.2.8H.6,37. Plea reverſe the ſame foz mat CC. 
37 H. 6. 19. ders apparent, as jn relpect of 


fol. 2 1. Fleta, lib. r. cap. 
28. & lib. 2. ca. 56. Bract. 
lib. a. 2 E. 4. I. 4 E. 4· lo · O 
21 E. 4. 73. 11 H. 7.5. 
21 H. 6. 50. 9 H. 4. 3. 
21 H. 6. Utlagarie 36. 
7 H. 6E. 27. 21 E. 4.88. 
22 E. 4 37. 18 E. 3. 


33 H. 6. 45.16. 44 E. 3. 
Villein 41. 4 H. 4.19. 


Of Chatinual Claim. 


T -auri: ſi tiel 
que eſt en-ptt- 
ſoit utlage in 
Action de debt, ou trel⸗ 
paſs, ou en appeal - 
de Robbery, cc. il re- 
verſera tiel utlagary 
evers lup pzonounce, 


* 
8 


N D alſo if he 

which is in pri- 
ſon be outlawed in an 
Action of Debt, or 
Treſpaſs, or in an Ap- 
peal of Robbery, &c. 
he {hall reverſe this 
outlawry pronounced 
againſt him, &c. 


7 uperſedeas, Omiſſion of Peocels, Uartance, oꝛ other matter apparent in the Recoꝛd 4420 


2 H. 4. 7. 21 f. 7 13. 
10 H. 6. 58. 20 H. 6 20. Error, 


in thele cales teme hold, Thar in another Tetm the Defendant is dꝛiven to his writ of 


But foz any matters in fact; an death, impꝛiſonment, ſervice of the King, &c. he 4s: d2iven 


45.38 H.6 33. 21 E. 4. 
94-21 H. 7. 33. 1 H 7. l. 
12 H 6.8. 11 H. 6. 67. 


w £2237 H. &. a. 1 1 upon the matter it is his own au. 
3 pl. 17. 


Vide 6e4,,43 9+ 
A e 


5 E. 3. 50. b. 7 H. E. 38. 7 OO is. evident e⸗ 


Her Be Aerror. 

eta lib. 6. ca /. & o he ſhall habe no Writ 
vide W. 2 = 48 — Fox be hall havs the ſum= 
expoſition thereof , mons was accozving:to the 


2 part Inſtit. 4 E. 2. Aamof the Laud;by Som- 
5 moners and Mepoꝛs, and 


e Land taken into the 
Kings hand by t the er⸗ 


* Per wefanlt. hams 
1 a French woꝛd und De⸗ 
en is legal taken to?: 


te de divers caules al⸗ 


2 wins dcfailt 0 n frſt, 
dm 
"Yr: n= lib 5. traſh, 3. 3.5 Littleton 
Fietaylib 6. I 7. 14 2, Per undationem aquarum. 
3 H. 6. 46. 38 E.: 3-5. 3. Per tempeſtatem. 4. Per 
bene ec —— eam, 5. Per na- 
Ape jr 1. on der frav- 
48. 2 H. 4.8 5 H.9.3 vigium ſubſtractum per frau 
FN 5. 5 22 lib. 4. 5 ete 9 10 £91 im de- 
t. +” 2 _ * I. e per icu for- 


ründt pratis exponetes rd ; 


<1. . . — 153. 6. Pe 
Br. Saver. Def. 45+ fie 7. per Riten em 
| 4 mtidnis — 


— 


He 
785 oy in e 0 non 5 le 


11. Per Breve de Warrüntii ici. 9,5 
abet it may fa avvificial 


N Þ 137 


appearance in Court. 
Ibß Law foo faving 


AUxp ſi un re⸗ 


C 1 

* F' covberp ſoit p 
defailif- vers tiel que 
eſt en pzifon, il avoy- 
dera le judgment per 
Bꝛziete de Errpn⸗ ptr 
ceo que il fuit-/en: ppt: 
ſon al temps de le de- 
fault fait, æc. Et pur 


| oy ul tiels matters 
Berod ne nopera 
— ie eſt en pyſon, 


mes que ils ſerront 


"6 i It 
— —_ 1 reverſes, ec. a multo 


forkiori, il ſemble q un ä 
matter en lea 8 tiel 
diſcent ewe quãd il uit 
e luy noiera, 
* 18 H 
op [1] 
ur fait 01 | 
kaime, yy 


Rerens eff VAT ©! 10. e 
fit dckneſs (as one holds) is no 


1 unfrei pr e n 


21 H. 6. 15. 21 H. 6. 1 

2 ze Fame 51 to hrs Crit of. Exxoꝛ, unleſs it be in caſe of Felony; and there in favorem vitæ he mer plead it. 
But albeit impzilonment be a good cauſe to reverſe an:Dutlawzp; pet it muſt be by pꝛo⸗ 

ceſs: of Law, io invitum, and not by conſent oz covin, foꝛ ſuch impꝛilonment ſhall not avoid the 


AE SO if a recovery 
be by default a- 


gainſt ſuch a one as is 
in priſon, he ſhall avoid 
the judgment by'aiwrit 
of Error, becauſe he 
was in riſon at the time 
of the default made, &c. 
And for that ſueh mat- 
ters of Record {halt ry 
hurt him which is in 


ſon; but that they 


be reverſed, KC. 4 421 
to Jortiori, it ſeemeth 
that a matter in fact, s. 
ſuch a deſcent had when 
he was in priſon, ſhall 


not hurt him, &. ef- 
pecially ſeein 


be could 
not go out of priſon, to 


make Hontimual Claim, 


m mĩttatur ſine die. 
ſe of m default, 


2, 0. 
ol * 
4 


C . 1h 


UM! 


Lib. 3. Of Continual Claim. 


Sect. 439. 
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& Record. Recordum is a memoꝛial oz remembꝛance in Rolls of Parchment of the 6lanvil lib. 8. cap. 8. 


eding and acts of a Court of Juſtice, which hath power to hold a plea accoꝛding to the 
courle of the Common Law, of real oz mixt actions, oz of Actions quare vi & armis,oz of. per⸗ 
ſonal Actions, whereof the debt oꝛ damage amounts to foꝛty ſhillings oꝛ above, which we call 
Courts of Recoꝛd, and are created by Parliaments, Letters Patents, oꝛ Pꝛeſcription. 

It is aptly derived of Recordari, Which is to kcep in memozy, to recoꝛd, as it is ſaid, Quod 
dicere nihil aliud eſt quam recordari; and in the ſame ſenſe the Poet uleth it, Si rice audita re- 
cordor. But legally Becozds are reſtrained to the Rolls of ſuch only as are Courts of Re⸗ 
coꝛd, and not the Rolls ot inferiour, noꝛ of any other Courts which pꝛoceed not ſecundum 
legem & conſuetudinem Angliæ. And the Rolls being the Recozds oz Mcmozials of the Judges 
of the Courts of Recoꝛd, impoꝛt in them ſuch incontroulable credit and verity, as they admit 
no averment,plea,oz pꝛoof to the coutrary. Indif ſuch a Becozd be alledged and it be pleaded, 
That there is no ſuch Recoꝛd, it ſhall be tried only by it fcif : and the reaſcn hereof is appa⸗ 
rent; foz otherwiſe (as our old Authoꝛs ſap, and that truly) there ſhcuid never be anp end 
of Controverſies, which ſhould be inconvenient. Df Courts of Recoꝛd pcu may read in my 
Reports; but vet during the Term wherein anp judicial act is done, the Recozd remaineth in 
the breaſt of the Judges of the Court, and in their remembꝛance, and therefoze the Roll is 
alterable during that Term, as the Judges ſhall direct ; but when that Term is paſt, then 
the Recoꝛd is in the Boll, and admitteth no alteration, averment, oz pzoof to the contrary. 

Ff a Gꝛant by Letters Patents under the great Seal be pleaded and ſhewe d fozth, the ad⸗ 
verle party cannot plead Nul tiel Record ; foz that it appears to the C curt, that there is ſuch 
a Recozd: but inalmuch as it is in nature of a Conve pance, the party map denp the 
operation thercof, thcrefoze he may plead Non conceſſit, and pꝛobe in evidence that the King 
had nothing in the thing granted, oz the like, and lo it was adjudged. But to return to Lit - 
tleton: What then? Shall a man that is in pꝛiſon be pꝛibiledged from Suits of Outlaw⸗ 
ries? Nothing lels ; foz if the Tenant oz Defendant be in pziſon, he ſhall upon motion by 
oꝛder of the Court, te bꝛought to the War, and either anſwer accozding to Law, oz clſe the 
fame being recoꝛded, the Law (hall pzoceed againſt him, and he (hall take no advantage of 
his impziſonment. , 


 C A Multo fortiori. Here is an argument, A minori ad majus, and the foꝛce of our 
Authoꝛs argument is this. If a man in pꝛiſon ſhall not be bound by a recovery by default 
foz want of anſwer in Court of Becozd in a real Anion, which is a matter of Recoꝛd (the 
height and ſtrength whereof hath been ſomewhat touched (à multo fortiori, a Delcent in the 
Country, which is matter of deed, . ſhall not foz want of Claim bind him that is in pꝛiſen. 
And as the argument a minori ad majus doth ever hold (as our Authoꝛ hath already told us) 
affirmatively, io the argument a majori ad minus, doth ever hold negatively, as our Juthoz 
here teacheth us: and the reaſon hereof is this, Quod in minori valer, valebit in majori ; & quod 


in majori non valet, nec valebit in minori. 


Pur ceo que il ne poit aler hors de priſon, Gc. By this it appearcth, 
That a man in p2iſon by pꝛoceſs of Law ought to be kept in ſalva & ara cuſtodia, and by the 
Law ought not to go out, though it be with a Kceper, and with the leave and ſufferance of 
the Sadler: but pet impziſonment muſt be cuſtodia, & non pœna; foz Carcer ad homines 
cuſtodiendos, non ad puniendos dari debet. 


Sef, 43 9. 


LI E melme le 


manner il ſem⸗ 
ble, lou home eſt hoꝛs 
du Royalme, en ſer- 
vice le Roy, pur be- 
ſoigne del Ropalme, 
fi tiel hoe ſoit diſſeiſie 
quant il eſt en ſervice 
le Roy, & le diſleiſo2 
mor leiſie, le diſleiſee 


N the ſame man- 
ner it ſeemeth, 


where a man is out of 


the Realm, in the 
Kings ſervice for the 
buſineſs of the Realm 
if ſuch a one be diſſei- 
ſed when he is in ſer- 
vice of the King, and 
the Diſſeiſor dieth , 


q ] Ors de Ropalm, 
(id eſt) Extra Reg- 


num; as much to 

ſap,as out of the power of the 
King of England, as of his 
Crown of England: faz if a 
man be upon the Dea of 
England, he is within the 
Kingdom oz Realm of En- 
gland and within the ligeance 
of the King of England, as of 
his Crown of England : Ind 
vet altum mare is out of the 
Jurisdiction of the Common 
T tt 2 Law, 


Bracton lib. 3 fol. 15% 
Britton ia ptoœ nO & 
cap. 27. 


Cicero. 

Virgil. 

Pl. Com. 79 b. Mich. 7 & 
8 Eliz. Dyer 242. 

17 F. 3.49 37 H621.b. 
11 H. 4 20. b. z 1 H 6 34. 
Error Br. 73. 7 H. 7. 4. 
19 All. 7 hb.4 fo. 52 in 
Rau lins Caſe. 

Glan il lib. 8 cap. 8. 
Bracton lib. 3. fol. 156. 
Britton, cap. 27. 
Lib. 6 fo. 11. Gentlemans 
Caſe, & 30.45 Lib. 7. 
fol. 30. Lib 8. fol. Go. b. 
& 67. a. I 

7 H. 6.28. 19 H. 6 9. 
18 Eliz. Dyer 353. 

3 Mar. Dyer 129. 

PI. Com. 232. Seignior 
Berkleys Caſe. 

16 H. 7. 11. b. 22 H. 8. 
Record Br. 65 39 H. 6 4. 
3 Eliz. Dyer 187. Lib. 6. 
fo. 15. Edens caſe. Mic. 
31 & 32 Eliz. Rot. 365. 
In Bank le Roy inter 
Eden, & Franklin, & ; 
Brown, 7 H 6.38.8 H.6; 
16. Vide ScQ. 4:8, 


6 R. 2. Protect. 46. 
vide Sect. 198.440, 441. 
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Lib. 3. Cap. 7. 


8 H. z. Lam, and within the juril⸗ 

15 H. 3. Whole juril diu ion is very an⸗ 
Temps. E. 1. Avoury cient, and long befoze the reign 
192 og E- of Edward the third , as ſomt 
I. m. 8. Fart. 1. Io 
pars. Pat. 10 E. 2. 8 E 2. 8 224 ob 0 
Coron. 399. Stanf. Pl. VP the 2 
Coron. 51+ called, foꝛ that they were made 

| by King Richard the firſt when 

he was there) that there had 
been then an Admiral time out 
of mind, and by many other an= 
cient Becozds in the reigns of 
Henry the third , Edward the 
firſt, and Edward the ſecond, is 
moſt manifeſt. 

Dee hcreafter in another caſe 
which Littleton puts in his 
Chapter of Remitter, where 
he faith, Ouſter le mere, be= 
pond the Seca. This great 
Dfficer in the Saxon Lan⸗ 
guage is called, Acn mere al i) 
over all the ſea, Præfectus maris 
ſive claſſis, archithalaſſus: and in 
ancient time the office of the 
: Admiralty was called Cuſio- 
3K. Cont, Claime 13. dia marinæ Angliz, oz Maritime 
4. 3. 46. Angliæ. 

And note, Littteton ſaith not, 
Be pond the lea, oꝛ extra quatuor 
maria, foz a man revera may be 
infra quatuor maria, and yet out 


Vide Set, E77. 


Of Com Claim. 


ſeiſie eſteant en le 
ſervice le Roy, que 
tiel diſcent ne grie- 
veroit le Otfleiſce, 
mes pur ceo que il 
ne puiſſoit faire 
Continual Claim , 


il ſemble a eur, 


que quant il vient 
en Engleterre, il 
poit enter ſur ł heir 
le @Oiſſeiſo2 , c. 
Car tiel home re⸗ 
verſera un utlaga⸗ 
rie pꝛonounẽ Evers 
luy durant le temps 
que il fuit en le ſer⸗ 
vice le Roy, æc. Ergo 
a multo fortiori, be- 
ra aid & indempnti⸗ 
tie per la Ley en 
lauter caſe, cc. 


SeF. 440. 


ſeiſed, &c. the Diſſei- 
ſee being in the Kings 
ſervice, that ſuch de- 
ſcent (hall not hurt the 
Diſleiſee ; but for that 
he could not make 
Continual Claim, it 
ſeems to them that 
when he cometh into 
England he may enter 
upon the Heir of the 
Diſſeiſor, &c. for ſuch 
a man ſhall reverſe 
an Outlawry pronoun- 
ced againſt him du- 
ring, the time that he 
was in the Kings ſer- 
vice, & c. Therefore 
a multo ſortiori, he (hall 
have aid and indemp- 
nity by the other caſe, 
& c. 


of the Realm of England. But infra quatuor maria, oz extra, is taken by conſtruction to be 


within the Realm of England, oz the Dominions of the ſame. 


But here a queſtion may be demanded; hat if a man be out of the Realm, and a Beco= 
very is had againſt him in a Przcipe by default, whether ſhall he avoid it in a Writ of Er= 
roꝛ, as well as he ſhould do the Dutlawzp, oz if he had been 1mpz1ſoned at the time of ſuch 
recovery by default? And it leemeth that he ſhall not avoid the recovery; foꝛ by that means 
a man might be . delayed of his Freehold and Inheritance, whereof the Law hath 

e 


fo great a regard. And 


w 02 none go over, but it is either of their own free will, oꝛ by ſuit, 


Foz what cauſe ſoever; and he is not in that caſe without his oꝛdinary remedy, either by his 
Urit of higher nature, oꝛ by a Quod ei deforceat. But Outlawzy in a perſonal Anion ſhall 
be avoided in that caſe, quia de minimis non curat Lex; and otherwiſe he ſhould be without re⸗ 
medy. See Section 437. and note the diverſity beeween that caſe of the impziſonment, and 
this of being beyond ſea, And Littleton putteth the caſe of impꝛiſonment, and omitteth the 


being beyond ſea here: neither have J 


ſea ſhall in this caſe aboid the recoberp bp default. 


- Fro bÞ 0 Bracton ſheweth, That the exception of being beyond ſea is, 
quia fuit in ſervitio Domini Regis ultra mare, viz. apud talem locum, and that caſe is clear : but 
zou ſhall hear the opinion of Bracton in this Section, where he is not in the ſervice of the 


Bra. lib.s. fol. 436, En ſervice le Roy. 


King. 


Brad. l. 5. fol. 436. b. & C D herewith the 
1 ancient Lam ot En- 
Flet, ih. ©: £2P-52»53- gland is agreeable with Lit. 
3H.4 Trial 6.9 H 4.3. I n 
21H. 6. Error 27. r eron, and the Law, at this 
33 H.6.1.21 H. 6. 24. dap». So as it is Verus 


26 H. 8. cap. 18. & conſtans opinio, Excuſa- 
5&6 E. 6. cap. ir. | 


Sect. 440. 


C Tem, auters ont 

dit, que ſi aſcun 
ſoit hoꝛs du Royalm 
coment que il ne ſoit 
tur etiam quis quod clameum en ler bice le Roy, ſi be not in the Kings 


leen any Book to warrant, That he that is beyond 


Lſo others have 
ſaid, that if a 
man be out of the 
Realm, though he 


tiel 


UM 


UM! 


Lib. 3. 
tiel home eſteant hoꝛs 
de le Royalme, eſt 
diſſeiſie en terres ou 
Tenements deins le 
Ropalme, & le dil⸗ 
ſeiſoꝛ devy ſeifie , cc. 
le diſſeiſee eſteant 
hoꝛs du Ropalme , il 
ſemble a eux que quant 
le difſeiſee, vient diens 
le Royalme , que til 
poſt enter ſur le heire 
le diſſeiſoꝛ, & ceo ſem⸗ 
ble a eux pur deux 
cauſes. Un eſt, que 
celuy que eſt hoꝛs du 
Royalme ne poit a- 
ver conuſans del dif- 
ſeiſin fait a luy per en- 
tendement de Ley, 
nient pluis que choſe 
fait hozs du Royalme 
poit eſtre try deins le 
Royalme per le ſere- 
ment de 12 & de com: 
peller tiel home per 


la Ley de faire conti. 


nual claime, le quel 
per lentendement de 
le Ley ne poit aver 
alcun notice, ou co⸗ 
nuſance de tiel diſſei⸗ 
lin, ceo ſerra inconve⸗ 
nient, & noſmement 
quant tiel diſſeiſin eſt 
fait a luy quant il eſt 
h92s du Ropalme, & 
auxy le mozant ſeiſie 
fuit quant il fuit hozs 
du Royalme : Car en 
tiel caſe il ne poit per 
nul poſſibility ſolongs 
common peeſumpti- 
on faire continual 
claime. Mes auter- 


Of Continual Claim. 


Service; if ſuch a 


man being out of the 


Realm be diſſeiſed of 
Lands or Tenements 
within the Realm, 


and the Diſſeiſor die 


ſeiſed, & c. the Diſſei- 
ſee being out of the 
Realm, it ſeemeth un- 
to them, that when 
the Diſſeiſee cometh 


into the Realm, that 


he may well enter up- 
on the heir of the diſ- 
ſeiſor, &c. and this 
ſeemeth unto them 
for two cauſes : One 
is, that he that is out 
of the Realm cannot 
have knowledg of the 
Diſſeiſin made unto 
him by underſtanding 


of the Law, no more 


then that a thing done 
out of the Realm may 
be tried within this 
Realm by the oath of 
12 men, and to compel 
ſuch a man to make 
continual claim which 
by the underſtanding 
of the Law can have 
no knowledg or conu- 
ſance of ſuch Diſſeiſin 
made or doneʒ this ſhall 


be inconvenient, name- 


ly, when ſuch a diſſei- 
ſin is done unto him 
when he was out ofthe 
Realm, and alſo the 
dying ſeiſed was done 
when he was out of the 
Realmz for in ſuch caſe 
he may not by poſſibi- 
lity after the common 


Sed. 440. 


non appoſuerit, ut fi toto tem- 
pore litigii fuĩt ultra mare qua- 
cunque occaſione. And this is 
_ agreeable with our pear 


* 


¶ Niewmt pluis que 
choſe fait hors del roy- 
alm poit eſtre try deins 
le royalm per le ſerement 
de 12. | 


261. 


And in this rule of Law 42 . 3 2 & 3. vide ge. 
there is Warily and trulp put 102, * 


by Littleton, theſe woꝛds (by 
he oath of twelve men) mean= 
ing by a Jury. Foz bp cer⸗ 
tificate a thing done beyond 
Sea map be tried, as Little- 
ron himſelf, Sect. 102. hath 
ſet down, And all matters 
done out of the Realm of 
England concerning war, com= 
bate, 02 deeds of arms, ſhall 
be tried and termined befoze 
the Conſtable and Marſhall 
of England, befoze whom the 
trial is by witneſſes, oz by 
combate; and their p2oceed= 
ing is accoꝛding to the civil 


Law, and not by the oath of- 


twelve men, as Litcleton here 
ſpeaketh, 

This rule here rehearſed by 
Littleton, is wozthp expli= 
cation. If an alien (foz ex⸗ 
ample, bozn in France) bzing 
a real Action, and the tenant 
plead that the Demandant is 
an alien, bom under the obe= 
dience of the French King, 
and out of the ligeance of the 
King of England ; ſhall this 
caſe want trial, becauſe the 


upon a Jury of 12 ſhall be Cal 


1 H. 4. ca. 14. 13 H. 4. 
fol. 4 48 E. 3. 2. & 3. 


- 


charged, and if they have ſuf- Lib6.6ol.47 Dowdales 


ficient evidence that he was 
bozn in France, oꝛ inanp other 
place out of the Realm, then 
ſhall they find, that he was 
bozn out of the Kings al⸗ 
legiance ; and if they have 
ſufficient evidence that he 
was boꝛn in England,oz Ireland, 
oz Jernſey, 02 Jerſey, oz elſe⸗ 
where within the Kings obe= 

dience, 


— — — —  — — — 


Lib. 3. 


R. 2. trial 54. 


(% 35 H. 8. cap. 2. 
Stanford pl. cor. 90. 


(a) 33 Eliz. caſe Orur k. 
(b) 34 Eliz. caſe de Sir 
John Perot. 

(c) Mich. 19 & 20 Eliz. 
Dyer 360. 

48 f. 3.3. 11H. 7. 16. 

1 R. 3; 4. 


Paſch. 28 Eliz. in action 
de covenant inter Evan- 
geliſt. Conſtantine Pl. & 
Hughpyn defendant in 
T. 47. Dowdales caſe. 
Vide 32 H. 6. 25. 

48 E. 3. 3. 11 H. 7.16 
3 E. 2. Obligation 15. 


Fatendment de le ley. 


Vide Sea, 269. 


| Cap. 7. Of Continual Claim. Secf. 440. 


—— — ment ſerroit ſi tfel preſumption make conti- 
lineance. And this hath ever diſſeila kult deins nual claim;but otherwiſe it 
been the pleading and man⸗ al; I =". ot 
ner of trial in that caſe. Ind le Boy alme al ſhould be if the Diſſeiſce 
ſoit is in the caſe that Lizle- temps de le diſſei⸗ were within the Realm at 
pow — ＋ N 1 —— in ſin, ou al temps the time of the Difletſin.or 
ſcent alledge that he was out del moꝛant del dil⸗ at the time of the dying 
of this Realm, in Spain, at leilout. ſeiſed of the Diſſeiſor. 
aye time of levping - or * 
ne, and at the time of the diſſeiſin and deſcent ; the adverſe party may alledge that s 
at ſuch a place in England, &c. whercupon iſſue ſhall be taken; and then in dS 4.— 
p2ove that he was out of the Realm, &c. which upon ſufficient evidence the Jury ought to 
find. And in both theſe caſes, and the like, in a ſpecial verdict the Jury may find that he 
was bozn beyond Sea, 02 was beyond Sea, at that time, cc. * 
The Statute of 25 E. 3. De proditionibus, doth declare, that it is Treaſcn by the Common 
Law to adhere to the enemies cf the King within the Realm, oz without; if he be thereof 
pꝛovablement attaint of overt fact, and that he ſhall fezfeit all his lands, Sc. J man muſt 
not imagine that lecing by the Common Law declared bp authoꝛit v of Parliament, that ad⸗ 
hering to the Kings enemies without the Realm is high Treaſon, and that the Delinquent 
map be attainted thereof, & c that this ſhould want trial; fo: then the judgment of the Com= 
mon Law, and declaration of the Parliament ſhculd be illuſozy, which no well-adviſed-man 
will think, in a matter of lo great a conſequent. But certain it is, that foꝛ neceſſitp ſake 
the adherency without the Realm mult be alledged in ſome place within England. Ind if 
upon evidence they ſhall find any adherency cut of the Realm, they ſhall find the Delinquent 
tltp : But moſt commonly thep indited him (ik he had lands) in ſome Countp where his 
d did lie, that were to be fozfeited, and this, as appeareth in our Books, was the common 
ule, Ind lo it is declared by the Statute (*) of 35 fl. 8. and that it ſhall be tried dy twelve 
men of the County, where the Kings Bench ſhall it, and be determined befoze the Juſtices 
of that Bench, oz elſe befoze ſuch Commiſſioners, and tn ſuch ſhire of the Realm, as ſhall be 
aſſigned by the Kings Majeſties Commiſſion ; and this Statute foz this point remains in 
fo:ce at this day; and ſo it was reſolved (a) by all the Judges in mp time, viz. in 33 Elk. 
in the caſe of Orurke. And An. (b) 34 Eliz. in Sir John perots caſe, done in Ireland, fe that 
is out of the Realm of England; and the caſe (c) in Mich. 19 & 20 Eliz. was utterlp denied; 
and Sir Chriſtopher Wray himſelf (who is ſuppoled to give his opinion in that caſe ) proteſted 
that he never gave any luch opinion, but did hold the contrary. When part of the In, eſpe= 
cially the 0:iginal, is done in England, and part out of the Realm; that part that is to be 
perfozmed out of the Realm, if iſſue be taken thereupon ſhall be tried here by twelve men, and 
thoſe twelve men ſhall come out of the place where the Writ is bzought, Foz example (which 
ever doth illuſtrate) it was covenanted by Jndenture, by Charter party, that a Ship ſhould 
ſail from Blackney Haven in Norfolk, to Muttrel in Spain, and there remain by certain days. 
In an Iction of covenant bꝛought upon this Charter party; the Jndenture was alledged to 
be made at Thetford in the County of Norfolk; and upon pleading the Iſſue was jopned, whe= 
ther the ſaid Ship remained at Muttrel in Spain by the ſaid certain days. And it was adjudg= 
P — 4. — 1 u tried — hoo go where the action was bzought, becauſe there the 
a s oziginal by making of t ; | 
judged i fu like caſe. g of the Tharter party; and ſo hath it been often ad= 
n obligation made beyond the Seas may be ſued here in England, in 
Plaintiff will : what then if it bear date at Burdeaux in France ? where "Gall —— 
anſwer is made, that it may be alledged to be made In quodam loco vocat. Burdeaux in France, 
in Iſlington in the County of Middleſex, and there it ſhall be tried; foz whether there be ſuch 
4.— 22 22 —.— traverlable in that caſe. Theſe points are neceſſary to be 
3 e barietp of opinions in our oks : 
ſuffice ; and now is Littleton worthy to be Heard, OT OT GTA * * 


¶ Per ertendement de le ley. vi | 
* - Vide, foz intendment of Law 
293. 377. 393. 406. 369. 452.463. &c. 439. 1 nt of Law, Sect. 99. 100. 110. 


eo ſerra inconvenient. were | 
dme tum aß inconvenient, fs ſtrong —_— as hath been often ſaid, appeareth, that ar 


¶ Auterment ſi le diſſeiſee fuit deins le ropalm al temps del diſſeiſin, Gc. 


So as if a man be diſſeiſed befoze he goeth over 
the Deſcent, the Deſcent thall take away his — ö wunn Beaten again belies 


Feck. 


UM 


UMI 


Lib. 3. 


; ſhe reverſio 


4 N alter mat- 

ter tis allege- 
ont Tur pꝛover que 
devant leſtatute fait 
en le temps de Roy 
E. 3. An. 34. cap. 16. 
de ſon raigne, per quel 
eſtatute nonclaim eſt 
ouſte, cc. le Ley fuit 
tiel, que | un fine 
ſoit lebie de certaine 
terres ou Tenemets, 
ſi aſcun q fuit eſtran- 
ge al fine avoit dꝛoit 
daver & recover mel⸗ 
mes les terres ou te⸗ 
nements, (i ne venuſt 
& fiſt ſon claime a ceo 
deins lan © le jour pꝛo⸗ 
cheine apes le fine 
levie, il ſerra barre a 
touts jours, Quia di- 
cebar”, finis finem litib? 
imponebat. Et que la 
ley fuit tiel, il eff 
pꝛove per leſtatute de 
CUeſtminſter. 2. De 
donis conditionalibus, 


Tot il eft parle que fi Ni 


Tine foit levie de les 


tenements en tail, ec. 
Quod- finis ipſo jure 
fit hullus, nec Habeant 
Hæred', aut illi ad quod 


erint plenæ ætat', 
In Anglia, & er 
tra pti dham) necelſi- 
tat apponere clameum 
ſüum, &c. Iſſint ceo 


$35 


(licet 


Of Continual Claim. 


Seck. 441. 


A Nother matter they 

alledge for a proof, 
that before the Statute 
of King Edward the 
Third, made the 34 
year of his Reign, by 
which Statute. Non- 
claim 1s ouſted, &c. the 
law was ſuch, that if a 
fine were levied of cer- 
tain Lands or Tene- 
ments, if any that was a 
ſtranger to the fine had 
right to have and to re- 
cover the ſame Lands 
or Tenements ; if he 
came not , and made 
his Claim thereof with- 
in a year and a day 
next after the Fine le- 
vied , he ſhall be bar- 


red for ever, Quia di- 


cebatur, quod finis. finem 
litibus imponebat. And 
that the Law was ſuch, 

It is proved by the Sta- 
tute of Weſtminſter the 
2. De donis conditionali- 
bays, where it is ſpoken, 

if the Fine be levied of 
Tenements given in 
the tail, &c, . Nod 


finis ipſo jure ſit nullus, 


nec habeant heredes, ant 
illi ad quios ſpeffat re- 


verſio (licet pleng atatis 


fuerint ,, in Anglia, G 


extra priſonam ). neceſ- 
Pat” apponere clameum 
Jaun. So it is proved, 


. fines. levied, extende 


Sed. 441. 


C Ere it appeareth, 
what the Com= 
; mon law was be⸗ 
foze the ſaid Dtatute 
Non⸗ claim upon a fine le= 
vicd. Wut now ſince Liccle- 
ton W2ote, by the Statute of 
4 H. 7. Five years after 
Pꝛoclamations made up⸗ 
on the Fine are given to 
him that right hath to 
make his Claim; 62 pur⸗ 
luc his Action, where the 
Common Law gave 
but a pear and a dap. 
this _—_ of 4H. 7. 95 
— only to Fines, an 
not to Non=claim 8.5 
Judgment in a ie of 
right, andtherefoze the ſai 
Dtatute of 34 E. 3. here ci⸗ 
ted by Littleton, which ouſt⸗ 
eth Non⸗ claim onl 
ch,nor 
to a Judgment in a Urit 
5 4 this dap; and 
the Common Law 
e remaineth to 


of ri 
there 
in 545 
this fg vz. that Claim 
inuſt be made within a 
year and a day after Judg⸗ 
ment. Allo if a fine be le= 
vied without Pzoclartati= 
ons, oz without lo inanp as 
the Law requireth, then the 
Statute of Mon⸗ claim doth 
extend to ſuch a fine. 


¶ Dicebatur finis, 
quia finem litibus ins 
ponebat. Here vou map 
oblerve the Etymologie of 
a Fine. Ind here with 
agreeth (a) Antiquitp, Fi- 
nis ideo dicitur finalis con- 
cordia , quia imponit finem 
litibus. Ann after the ex⸗ 
ample (b) — Littleton, it is 
good to ſearch out the Ety⸗ 
mubibgy 02 right deriatton 
of words, foz Ignoratis t termi⸗ 


nis, ignoratur & ars, as hath 


often obſerved in other 
places. Ind the Civilians 


call this judicial conco: 


Tranſactionem Judicialem d 
re immobili. 


C Lias 


252 


34 E. 3 cap. 16. 


4 H. 7. cap. 24. ; 
See as well this Statute 
as the Statutc of 31 H. 
8. cap. 36. well ex- 
pounded in my reports. 
Lib. 3. fol. 44, 43, &c. 
Caſe del fines per totum, 
lib. 1. fol. 96,97. in Shel- 
os yes caſe, lib. 2. fol. 93. 
t Binghams caſe, lib. S. 
fol. 100. Lechfords caſc, 
lib. 9. fol. 12% 40575. 
Beaumonds cafe, lib. Io. 
f. 49: b. Lamports caſe, 
& 99. a. lib. 9 f. 105, 108. 
Margaret Podgers _ 
lib.5.fol. 124. 8 

caſe, lib. 10. fol. 96797. 
Seymors caſe, lib. 8. f. 7 Z. 
Groſleys caſe, lib. 11. 
fol. 69 7 f. 78. Pl. com. 
in Smith & Stapl. caſe, 
& in Stowes caſe, & 
Howels caſe, & Glanvil: 
lib. 13. cap. 11. Bract. 
435: Fleta, lib. 6. cap 5% 
Brit. 216. 


(a) Slanvil. lib. S. cap. 3. 
Bract. lib. 3. fol. 435. 
Fleta, lib. 6. cap. 32,53. 


(b) Etymologies, e. 
Vide Sect. 74. 174.194. 
44. 320. 592. 


C AP fuerit plenæ 
£tatis, in Anglia, & ex- 
tra priſonam. In this It 

. Of 13 E. 1. De donis conditio- 


= 9. itted, who is 
— ue. ie De modo 


lev Es, YIZ. & ſanæ me- 


(e) Pl. com. Stowels morix. F5y "Bux a Femy covert 
tpiledge of * 
A ze che Comme Law 


.: ſaid , becaule 
had e de that might 
Krad 1b 3. fol. 6. 
— I" 15 . on. th: 
Fleta, lib. 6. — = — 
| 8 


Item excuſatur 
poteſtate viri ſup- 
ame um non appo- 
= poſſit. Ind 
t in the point, 

3- in Cyſins caſe. But 

Tr. 40 ith? Excuſatur ſi fue rit 
vxor Alicujus, fi, fuerit per vi- 
rum rds quod non potuit 
i ret c 8 a ther 


al ca Sigur af ma Hh 
Signs ® 54 Bi 


2 un aſſiſe. 
| e — 


Wbird n e cf 


Of Continual Chim. 


pove , que ſi un e⸗ 
ſtrange home que a- 
volt doit a les tene- 
ments, ſil fuit ho2s 
de Royalme al teps 
öl fine levy, ec. nave- 
ra damage, coment 
q il ne fiſt $ claime, 
cc. coment que tiel 


t fine fiſt matter de 


recod. Per greinder 
realõ il ſemble a eur 
q un diſſeiſin & dil⸗ 
cent q eff matter en 
fait, ne iſſint trope 


gra vera celuy ij futt 


Difleſe, quant il fuit 
= hozs du Royalme al 
= temps de diſfeiſin, & 
aury al temps que 
E difſeiſo2 moꝛuſt ſei⸗ 
ſte, c. mes que il 
bien poit enter, nient 
contriſteant tiel del⸗ 
cent. 


Sect. 442. 


Tem, Quære fi 
hoe ſoit diſſei⸗ 
ſie, e fl arraigne un 


he Afiſe enbers le dif: 


"anfive leiſoꝛ, Eles recognt- 


t tos de le aſlite chafi- 
ta pur le plaintiff, « 


u Ar- leg Juſtices daſſiſe 


Lit ler6n there uſeth. 5 
uled when an apþ 


voyle eſtre adviſes 5 
lour judgment, tanq; 
al pꝛothein aſſile,tc. 


mM Et en le dementiers 
le diſſeiloꝛ moꝛuſt 


ſelſie, cc. ſi le dit ſuit 


Secf. 44. 
that if a ſtranger that 
hath right unto the 
tenements, if he were 
out of the Realm at 
the time of the fink le- 
vied, &c. ſhall have no 
damage, though that 
be made not his claim, 
&c. though that ſuch 
fine was matter of re- 
cord : by greater rea- 
ſon it. feemeth unto 
them, that a Diſſeiſin 
and deſcent that is mat- 
ter indeed ſhall not fo 
grieve him that was 
diſſeiſed when he wis 
out of the Realm at 
the time of that diſſei- 
ſin, and alſo at the 
time that the Diffeifor 
died ſeiſed, &c. but 
that he may well enter 
notwithſtanding ſuch 
deſcent. 


— and of 
2 are now without queſtion holpen, and juſt pꝛo 
BEE of heir Bight ghts $ and Titles, by the latd Statute of 4 H. 7. as by — 1 I 


Lſo inquire if A 
man be diſſciſed, 
and he arraigne an, 1 
ſiſe againſt t the Bitte 
ſor, and the Re 
tors of the 1 Sore 
for the Plaintiff ao 
the . Juſtices oe k 
will 15 e ef 
their jud un 
til the next ike 
and in the mean 
ſon the Diſleiſor 1120 
ſeiſed, & c. yet the 
del 


UMI 


derlp pꝛoceed 


Lib. 3. Of Continual Claim. See; 44 2. 263 


del affiſe ſerra pꝛis ſaid ſuit of the Aſſiſe arraigned, both which are ar⸗ 


en ley pur le dit ſhall be taken in Law raigned in French, but entred 
; f „ in Latine. Ind it is to be ob⸗ 
Diſſeiſee un contt- for the Diſſeiſee a con- ſerved, that Littleton ſatth — 
nual claime, entant tinual Claim, inſomuch . — Alliſe, and laith not 
gue nul default fuit that no default was in aud fo of the Appeal, ich Theſe 
en lup, cc. him, &c. are thy ſairo6f rhe Subject,and 
but meerly at the ſuit of the King, upon an Endi F 
where with he is charged. And there the arraſſpiment bf he — 15 to rake — * 
Er = yew 2 —— of the perſon to hold up his hand, and to plead a ſufficient — 3 E Cc. a3. towards 
| ment oꝛ other Becozd, whereupon they which follow kor the King may oꝛ⸗ — 38. 7 7 


¶ Juitices daſſiſe. Juſtices of Ii | | | 
- Juſtices of Allile are aſſigned and. conſtituted by the King of 1452 574-233:234- 
_—_— _ Dages g : the Law, and are called Juſtices of Affe, for that the — — r 
No n, (which in fozmer times were accounted Feſtina remedia, and very kre⸗ Edor. cap. 3, 4. Arti 
quent and common) were returnable befoze them to be taken in their pꝛoper 2 NS Cre ae fo 
| - r Count Sup. Cart. cap. 10. 
every pear at the leaft, whercupon they had authozitp to give judgment, and award felin 4 E.3 cap. n 12 33 
and execution : and therefoꝛe both the number of them in times paſt, and f „t 27 E. 1. De finibus ca. 4. 
thozity they had then as Juſtices of Niſi prius, (which was to try iſſues — » —_— Ar 
Quare Impedir, and Aſſiſes De darreine preſentment, in which caſes the Juſtices of Nifi prjus — ** 3 
21. give judzment) they were denominated Juſtices of Aſſiſe: And divers Aus of 2.38.5. 15 Ala 
Parliament have given to them great authozitp both in Criminal caules 21 H. 5 c 10. 3 Hf.. ca. 1. 
Theſe Juſtices of Ffſiſe have alf | ; and common pleas, 33 13 cg. 348 
ave alſo Commiſſions of Oyer and Terminer, of Gaol-delivery, and 8c * & ph 8 
13 * 0 . .C.24+ 


ok the peace, of aſſociat ion, and Si non omnes thzoughout their whole Circuits, ſo as they are 1 E-6.ca.7. 2 Mar. Dyer 


armed with ample, p2ovident, but pet oꝛdinary jurisdiction ; foz all thet | 
* A ir : li 
pr with this expꝛeſs limitation, Facturi _ ad Aid —— 8 205 3 * 
_ uetudinem Angliæ. And in founer times accozding to the oziginal inſtitution and their | 
( 2 the Juſtices joyned in Common Pleas, and Pleas of the Crown. 
Si le dit ſuit del 40) ſe ſerra priſe en ley, Oc. un continual Claime. 
And it is holden at this day that it ſhall amount to a Claim, foz that there was no default 
tn him, as Lirtleron ſaith. (4) Some have objected, that if the bzinging of an Agile Would Cher Sed h this 
* N C _ — every continual Claim made by the Diſſciſee veſt the pol⸗ ry = N 
and freehold in him, there foꝛe ik bzinging the Aſſiſe, &c. ſhould _—_ 
Claim, that then the Urit hould abare, But herennto it h —— 
| e. ath been anſwered in this Chap= 
ter, that a continual Claim is an entr conſtructi 02 ; = 
fe; 55 re no 5 his 1 e br ion of Law foz the advantage of the Dil= 
na Writ of Entry Sur diſſeiſm againſt one, ſuppoſing that he had no 24 E. 3. 25. 9 E. 2 
who diſſeiſed him, the Tenant ſaid that 8. died. letled, and the 5 delcended to 8 —— > Counter 
3 I counterpleaded his age, foz that he arraigned an aſſiſe againſt plea de gar. 5. 
amounted — Cen. and he was ouſted of his age, loꝛ that the biinging of the Aſſiſe 
enant in Dower alien in fee with warranty, and the Heir in the bnd 3 E. 3. tit. garra 
gd en 3 6 p * y 62, 
ane of xl ol poic ne, nd eee 
rrantp, foꝛ that the Præcipe did amount to | 
Indherewith agrecth (*) Antiquitp, Et fi cl ount to a continual Claim : 
nde by E 1 clameum non appoſuerir, ſufficit ramen ſi ille vel (*) Fleta lib. 6. cap. 52, 
ante | | t, ut ſi placit* moverit tenen vel feceri licigi Brac. lib. 5. fol. 436. 
quia ſicut plus eſt fatto appellare, quàm verbo, ira plus eſt cl e 
Et ad hoc facit de Termino Sanctæ Trinitatis Apt: 30 P won Tn 
de I : gui Regis H. 3. 15. in com. de quada 
n cul objectum fuit, quod clameum non appoſuit, i ipſa rel 5 Dr f 
tu Ache ge A pe” * yo — implacitavit tenentem per aliu breve. &c I ** 
| Unllain (befoze anp ſeilure made by the Lozd) be diſtreined, the Low | 
mal d and imp eve je ng oe rb hy toe VERT 
3 - TY \ . 
mere he Ava, 4 amounts toa claim of the goods, and veſteth the 
© tant gue nul default fi 1 | 
FK. Je is _— - fait en luy, Oc. Hereby it is implied, that our Zu⸗ 
dir to this opinion that it ſhould amount to a Claim, foz that no default was in 
nt, Er nemo debcr rem fuam fine facto aut defectu ſuo amittere, AS the rule rule is. * ona 
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F. N. B. 34 · m. W. a. cap. 


Cap. 7. 


q Ere firlt it is to be 
1 obſerved, that albeit 
the Freehsid and inheritance 


is in this caſe in no perſon, 
but in abepance 02 in conſi⸗ 
deration of Law, vet an en⸗ 
try and Claime by one that 
bath no right ſhall gain the 
inheritance by wrong. Foz 
here Littleton ſaith, and of ſuch 
eſtate died ſeiſed,%c. Ind lo it 
is in caſe of a Biſhop, Par= 


other zation. Ind 
in the ſtatute of Marlebridge 
it —— _ an 2 2 
v, that ſeein 
the death of the Abbot ( which 
is the au of God) no perſon 
is able to make Continnal 
Claim, therefoze a Deſcent 
during that time ſhall not 
p2ejudice the Ducceſloz , fo: 
as hath been ſaid, Imporentia 
excuſat Legem. It an ufurpa= 
tion be had to a Church in 
time of — = — 
not pzejudice the Duc 
to put him oe of poſſeſſion, 
but that at the next avotdance 
he Gail pzelent. 
¶ Vent pluit que ils 


font able de ſuer Action, 


Oe. Here that which hath 
tn this Chaptcr been ſaid is 
conffrmed, viz. That the en⸗ 
erp o continual Claim muſt 
purſue the Action. 


¶ Car le Covert nei? 


forſque un mort perſon, 


C. This is Ratio una, but 
not unica: fog though the reſt 
of the Coꝛpozation be no 
moꝛt perſons, as the Chap= 
2 in cale * = 

hapter, oz t ommonaltp 
in caſe of Mapoz and Com= 
monaltp, pet cannot thep 
when there is no Dean oz 
Mayo: make claim, becauſe 
they habe neither ability noz 
capacitp, to take oz to ſue any 
—2 as our Futhoz here 
atth. 


C Car en temps de 


Of Continual Claim. 


Seg. 443. 


C 'Tem, Quzre ft 

un Abbe de un 
Monaſterie mot , 
e durant 1 temps de 
vacation, un home 


toztioufement enter 


en certain parcel de 
terre del Monaſterp, 
claymant la terre a 
luy e a ſes heires, & 
de tiel eſtate moꝛuſt 
ſeiſie, & la tef dilcen⸗ 
diſt a ſon heire, c puis 
apes un eſt elec & 
fait Abbe de meſme 
ia Monaſterie, fi mel⸗ 
me Labbe pot enter 
ſur le heire ou nemy. 
Et il ſemble a aſcuns 
que Labbe bien poit 
enter en ceo cas, pur 


ceo que le Covent en 
temps de vacation 
ne fuit aſcun perſon 
able de faire Contf-: 
nual Claime, car 


nient pluſs que fls 
font perſon able de 
ſuer Action , nient 
pluts ils ſont able 
de faire Continual 
Claim, car le Covent 
neſt koꝛſque un mo2t 
corps ſans Teſte, car 
en temps de Uaca- 
tfon un graunt fait 
a eux, ou per eur 
caſe Labbe ne poit 
aver WBatefe Dentre 
ſur Dyleifin envers 


Alo, inquire if an 
. Abbot of a Mo- 
naſtery die,and during 
the time of vacation, 
a man wrongfully en- 
treth in certain parcels 
of Land of the Mo- 
naſtery , claiming the 
— og and 
his heirs, and of that 
eſtate dieth ſeiſed, and 
the Land deſcendeth 
unto his Heirs , and 
after that an Abbot is 
choſen, and made Ab- 
bot of the Monaſtery, 
a queſtion is, if the 
Abbot may enter up- 
on the Heir, or not. 
And it ſeemeth to 
ſome, That the Abbot 
may well enter in this 
caſe, for this that the 
Covent in time of va- 
cation was no perſon 
able to make continu- 
al Claim; for no more 
then they be perſon a- 
ble to ſue an Action, no 
more be they able to 
make continual Claim; 
for the Covent is but 
a dead body without 
Head ; for in time of 
vacation a Grant made 
unto them or by them 
is void; and in this 
caſe an Abbot may. 
not have a Writ of 
Entrie upon Diſſei ſin 
againſt the Heir, for 
le 


Sect. 443. 


UN 


UM 


Lib. 3. 
le hefre, pur ceo que il 
ne fuit unques Diflet- 


ſie, c ſi Labbe ne puil⸗ 


ſoft enter en ceo caſe, 
donques il ſerra mis 
a ſon Bꝛiek de Dꝛoit, 
ec. le quel ſerra trope 
dure pur le meaſon, 
per que ſemble a eur, 
que Labbe bien poit 
enter, ec. 


Quæras de dubiis, le- 
gem bene diſcere ſi vis: 
Quzrere dat ſapere, 
quæ ſunt legitima vere. 
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this, That he was ne- 
ver diſſeiſed. And if 
the Abbot may not en- 
ter 1n this caſe, then he 
{hall be put unto his 
Writ of Right, &c. 
which ſhall be hard for 
the Houſe. By which it 
ſeemeth to them, that 
the- Abbot may well 
enter, &c. 


Quæra de dubiis, le- 
gem bene diſcere ſt vis: 
Quærere dat ſapere, 


que ſunt legitima vere. 


Sect. 444. 


vacation un Graunt fait 
a enx ou per eux, eſt 


void, Ge. And the reaſon 
is, becauſe the body poli⸗ 
tique, which is capable, is not 
compleat, but wanteth the 
Head. But this is to be 
underſtood of an immediate 
Gꝛant; fox if during the va= 
cation of the Abathy of Dale, 
a Leaſe foz life, oz a gift in 
(Tail be made, the remainder 
to the Abbot of Dale and his 
Succeſſoꝛs, this remainder 
is good, ik there be an Abbot 
made during the particular 
eſtate, 

If there be Mapoz and 
Commonalty of D. and the 
Mayo: dieth, a G:ant made 
to the Mapoz and Commo= 
naltp of D. is void, fo: the 


cauſe atozeſaid; but in that caſe if a Leaſe foz life be made, the remainder to the Ma poꝛ and 
Commonaltyp of D. the remainder is good, if there be a Mayo: elected during the particu= 


lar eſtate. 


Poit enter . Get. Here by this (&c.) is implied, oꝛ make his continual Claim in 
ſuch ſoꝛt as hath been befoze expꝛeſſed. 


C Quzras de dubiis, Legem bene diſcere ſi vis: 
Quzrere dat ſapere que ſunt legitima vere. 


Here Littleton expꝛeſſeth an excellent means to attain to the reaſon of the Law, by enqui= 


ring of, and conference had with learned men, of doubt ful caſes. 


Inter cuncta leges, & percunctabere Doctos. 


Fox as Collatio peperit artes, ſo Collatio perficit artes: Ind this muſt be continual ; fog as 
knowledge increaſeth, ſo doubts therewith increaſe alſo, Creſcence ſcientia, creſcunt ſimul & 


dubitationes. 


And here Littleton citeth very aptly two verſes; 'foz it is truly ſaid, hat Authoritates Phi- 
loſophorum, Medicorum, & poetarum, ſunt in cauſis allegandz & tenendæ: Ind our Juthoz doth 
cite a Uerſe fo: Memoꝛp, but it is wozthy of memozp. 


CAA P. 8. 


C Cleaſes ſont 
en divers 
maers, ceſt⸗ 


aſcavoirRe- 
leaſes de tout le dꝛoit 
que home ad en ter⸗ 
res ou Tenements, & 
Releaſes de Actions 
perſonals & reals, & 
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all the right 
which a man hath in 
lands, 'or Tenernents, 
ang Releaſes of Acti- 
ons perſonals and Re- 
als, and other things. 


Eleaſes are in 
divers manners, 
8. Releafes of 


Sect. 444. 

4 Ere our Authoꝛ be⸗ 
ginneth with a di⸗ 

| Theſe wozds muſt 
be referred thus: Relea⸗ 
ſes are of two ſozts, viz. 2 
Beleaſe of all the right 
which a man hath either in 
Lands and Tenements, oz 
in Goods and Chattels: oz 
there is 4 Beleaſe ot Actions 
Real of oz in Lands 02 Te= 
nements : o2 Perſonal, of oꝛ 
Uuu 2 in 


264 


2 H. 7. 13. 40 AC. 26. 
34 E. 3. Gairanty EF, 


* 


Hor. 


vid. Mir. cap. a. Sect. 17. 
vid. Brit. 101. Bract.I. 15. 
Tract.de Except. & li. 4. 
ſo. 318. b. Fleta, lib. c. 14. 


Lib. 3. 


VideSeQ. 492. 


(a) Fleta, ubi ſup; 


Bra. lib. 4. fol. 308. 


Flera,ubi ſup. 9 H. 6. 35. 


24 E-3-27-13 H. 4. Entr. 
congeab. 57. 


Cap. 8. 


in Goods oꝛ Chattels : 02 mixt, 
partly in the Real tp, and part⸗ 
Ip in the Perlenalt y-. 

LI Releaſe. Relaxatio: Df 
the Etymology of this woꝛd 
von have heard befoze. Flera 
(a) calleth it, Charta de quieta 
clamanria. ; 

C. Noverint univerſi 


per prxſentes, & c. Here 
Littleton ſheweth Pꝛeſidents of 
Belealſes of right: and Pꝛeſi⸗ 
dents do both teach and illuſtrate, 


and therefoze our Student is tobe 


well ſtozed with P2efidents of 
all kinds. 


EC Remiliſle, relaxaſſe, 


& quietum clamaſſe. gere 
Litrleton ſhe weth, That there be 
th:ec proper words of RBeicalc, 
and be much of one effet: be⸗ 
{fides, there is Renunciare, Ac- 
quietare; and there be manp 
other woꝛds of Beleaſe : as if the 
Leſſoꝛ grants to the Leſſee foz 


life, that he ſhall be diſcharged of 


27 H. 8. 29. of an uſe, 
34 H.6.44-of an attaint 
3E.338.21+.4 8r. Pl. 
Com, Delameres caſe. 


8 E. 4+ 3. 21 Ee 4.2. 


11 H. 7. 4. 20 H. 7. 29. 
8 E. 4. 3 


50 E. 2.24. 32 E. 3 Tit. 
Scire fac, 102, 


the Bent, this is a good releaſe. 


vide Sect. 352. 

And it is to be underſtood, 
That there be Releales in Deed, 
o: Expzeſs Releaſes, whereof 
Littleton here hath ſhewed an 
example. Thele Expꝛels Be⸗ 
teaſes muſt of neceſſity be by 
Deed. There be alſo Releaſes 
in Law, and thep are ſometimes 
by Deed, and ſomettmes with= 
out Deed. As if the Lozd dil= 
ſeile the Tenant; and maketh 
a Feoffment in Fee by Deed 02 
without Deed, this is a Re⸗ 
leaſe ok the Seignidzy. And lo 
it ts; if the Diſſeiſer diffeife the 
heir of the Diſſeiſoz, and make 
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auters choſes. Re- 
leaſes de tout le dꝛoit 
que homes ont en ter- 
res ou Tnements, æc. 
ſont communem̃t fait 
en tiel foun ou de tiel 
effect. 


Sed. 445 


Releaſes of all the 
right which men 
have in Lands and 
Tenements, &c. are 
commonly made in 
this form, or of this 


effect. 


Sect. 445. 


Noverint univerſi 
per præſentes, me A. 
de B. remiſiſſe, relax- 
aſſe, & omnino de me 
& hæredibus meis quie- 
tum clamaſle : wel ſec, 
Pro me & hæredibus 

eis quietum clamaſſe 
C. de D. totum jus, 
titulum, & clameum 
quæ habui, habeo, vel 
quoviſmodo in futur 
habere potero, de & 
in uno meſſuagio cum 
pertinentiis in F. &c. 
Et eſt aſcavoire, que 


ceux Gerbs, Remiſiſ- 


ſe, & quietum clamaſſe, 
ſont de un tiel effect, 


licome tiels Uerbs, 
Relaxaſſe. 


Know all men by 
theſe Preſents, That [ 
A. of B. have remiſed, 
releaſed,and altogether 
from me and my heirs 
quiet claimed:or thus, 
For me and my heirs 
quiet claimed to C. o 
D. all the right title, 
and claime which I 
have, or by any means 
may have, of and in 
one meſſuage, with the 
appurtenances in F. 
Gc. And it is to 
be underſtood, that 
theſe words Remriſſe 
G quietum clamaſſe, 
are of the ſame ef- 
fect as theſe words, 
Relax. 


a Feoffment in Fce by Deed oz without Deed, this is a Releaſe in Law of the right; 
and the fam? Law it is of a right in Action. 
If the Obligee make the Obligoz his Executoz, this is a releaſe in Law of the Action, but 


the duty remains foꝛ the which the Exerut 


02 may retain ſo much goods of the Teſtatoꝛ · 


It the Feme Obligee take the Obligoꝛ to Husband, this is a Releaſe in Law. The like 
Law is, if there be two Feme Dbligees, and the one take the Debtoꝛ to Husband. 
It an Infant of the age of ſeventeen pears releaſe a Debt, this is void. But if an Infant 


make the Debtoꝛ his Executoꝛ, this is a good Releaſe in Law of the 2 


tion. 


Vnt it a eme Executrix take the Dedtoz to husband, this is no releaſe in Law; foꝛ that 


ould be a mꝛong tothe Dead, and in Law wozk a Devaſtavit, which an act in Law fhall ne⸗ 
ver wozk« And ſo it was adjudged in the Kings Bench, Mich. 30 & 31 Eliz. in which caſe 
] was of Councel. 

Wut it is tooblerved, That there is a diverſity between a releaſe in Deed and a releaſe in 
Law ; tor if the Heir of the Diſſeiſoꝛ make a leaſe foz life, and the Diſſciſee releaſe his right 
to the leſſee fox his life; his right is gone koꝛ ever. But if the Diſſeiſee doth diſſeiſe the Yeir 
of the Diſſeiloꝛ; and make a leaſe foz life, by this releaſe in Law the right is releaſed but du⸗ 
ring the like of the leſſee: fo a releaſe in law ſhall be expounded moze favourable accoꝛding to 
the intent and meaning of the parties; then a releaſe in Deed, which is the act of the party 


Ut 


Lib. 3. 
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Sect. 4.4.6. 


Gall be taken moſt ſtrongly againſt himlelf; and ſo in the caſc afoꝛeſaid, where the Debtoꝛ | 


is made Executoz. 


-C Totum jus, titulum & clameum. But note, that Jus oz right in general 
ſigni ſication, includeth not only a right foz the which a Writ of Bight doth lie; but alſo 


auion is given by Law, but only an entry, 


JI Tem, ceux parolx 

x que ſont com- 
munement mis en ti⸗ 
elx faits de releaſes, 


8. ( quz quoviſmodo 


in futurum habere po- 
tero) ſont ſicome 


voides en le ley, car 


nul dꝛoit paſſa per 
un releas, fo2iqp le 
dꝛoit que le releſſoz 
ad al temps de le re- 
leas fait. Car ſi ſoft 
pier & fits, & le pier 


ſoit diſſeiſie, & le ſits 


(vivant ſon pier) re- 
leſſa per ſon fait a le 
Diſſeiſo2, tout le dꝛoit 
que il ad, ou aver pu⸗ 
iſſoit, en meſmes les 
tenem̃ts ſans clauſe 
de garranty , dc. & 
puis le pier mozuſt, 
ec. le fits poit lopal⸗ 
ment entre ſur la 
poſſeſſton le diſſeiſoꝛ, 
pur ceo que il navoit 
Toit en la terre en la 
vie ſon pier, mes le 
dꝛuit diſcendiſt a luy 
per diſcent apꝛes le 
releas fait, ꝑ le moꝛt 
ſon pere, cc. 


tenant, and he by fozce of the warranty to have as much in value againſt the ſame perſon 


pet is there a diverſity between a warranty and a Feoffment,(b) foz if there be Gꝛandfather, 


Sed. 446. 


Lſo, theſe words 

which are com- 
monly put in ſuch Re- 
leaſes, 8. (que quoviſ- 
modo in futurum habere 
potero) are as void in 


Law; for no right paſ- 


ſeth by a Releaſe, but 
the right which the 
Releaſor hath at the 
time of the Releaſe 
made. For if there be 
Father and Son;and the 
Father be diſſeiſed, 
and the Son (living his 
Father) releaſeth by 
his deed to the diſſei- 
ſor, all the right which 
he hath, or may have, 
in the ſame tenements, 
without clauſe of war- 
ranty, &c. and after 
the Father dieth, &c. 
the Son may lawfully 
enter upon the poſſeſ- 
ſion of the Diſſeiſor, 
for that he had no 
right in the land in his 


fathers life, but the 


right deſcended to 
him after the Releaſe 
made, by the death of 
his Father, &c. 


any title oꝛ claim either by fozce of a Condition, Moztmain, oz the like, fo: the which no 


C Ote, a man may 
have a pzeſent 
right, though it 

cannot take effec in poſſeſſi= 

on, but in faturo. 

Fs he that hath a right 
to a reverſion o2 Remainder, 
and ſuch a right he that hath 
it, may p2cientlp releaſe : 
But here in the cale which 
Littleton puts, where the fon 
releale in the life of his Fa⸗ 
ther, this releaſe is void (a) 
becaule he hath no right at 
all at the time of the Releaſe 
made; but all the right was 


after the deceaſe cf the Fa⸗ 
ther, the Son ſhall enter into 
the Land againſt his own 
Keleaſe. 

The Baron makes a leaſe 
fo: life and dierh, the Re⸗ 
leaſe made by the Wife cf her 
Dower to him in reverfion 
is good, albeit ſhe hath no 
cauſe of Action againſthim in 
præſenti. 


¶ Sans clauſe de gar- 


ranty. Fo: if there be a 
warranty annexed to the re= 
leaſe, then the ſon ſhall be bar= 
red. Foz albeit the Releaſe 
cannot bar the right, fox the 
cauſe atoꝛeſaid, pet the war⸗ 
ranty map rebutt, and bar 
him and his heirs of a future 
right, which was not in him 
at that time : and thereaſon 
—— in all caſes is to be 

ght out) wherefoze a war⸗ 
rantp being a Covenant real 
ſhould bar a future right, ts 
foz avoiding of circuity of 
Action (which is not favour= 
ed in Law) as he that made 
the warranty ſhould recover 
the Land againſt the Ter 


Father and Son, and the Father diſſeiſeth the Gꝛandfather, and make a Feoffment 
in 


8 
cong.i2T. 9 H. 7. 1. b. 
2 K. 3. 28. 
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(a) Britton, fol. 101. 
17 E. 3. 67. 42 E. à. 21. 
Io H. G. 4. 25 All. 7. 

27 E. 3. execution 130. 


at that time in the Father, 


16 E. 3. barre 245. Hoes 
caſe, 5. part f. 70, 71. 


20 H. 6. 29; 


f 


2 (b) 39 H.6.43.21E-4» 
I, 15 E. 3. tit. entr. 


Lib. 3. 


10 FE. 2. confirmation 
24 8 E. 2. gar. 6 2. 11 H. 
4 33+ 43 E. 3.7. 42 E. 3. 
24 per Finchden. 17 E. 
3. 67. Lib. 1. fol. 112, 
113. in Albanies calc. 


15 H. 7. 11. 


(m) Lib. 1. Albanies 
caſe, ubi ſupra. 

Lib. 5. Hoes caſe, 70, 7. 
10 H. 6. 4. PHI 

25 All. p. 7. 27 E. 3. 
222 130. Paſch. 
38 Eliz. Rot. 521. inter 
Borough and Gray. 


45 E. 2s 28. 
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in fee the G:andfather dieth, the Father againſt his own feoffment ſhall not enter, but if he 
die, his lon (hall enter, and fo note a diverſity between a Belcaſe, a Feoffment, and a Utar= 
ranty : a Belcaic in that caſe is void, a feoffment is good againſt the ſeo ffoz, but not againſt 
his heir; a warranty is geod both againſt himlelt and his heirs. „nine N. 

And here arc thꝛee diverſities wozthy of obler vation, viz. Firſt, between a Power oz an 
Authozity and a Bight. Secondly, between Powers and Authozities themlcives,. Thirdly, 
between a Right and a poſſibilitp. 

As to the firſt, if a Man by his laſt Will deviſeth that his Exccutozs ſhall ſell his land, and 
dieth, if the Executoꝛs releaſe all their right and title in the land to the Reir, this is void, fox 
that they have neither right noꝛ title to the land, but only a bare Juthoꝛitp, which is nor 
within Littletons caſe of a releaſe of a right. Ind lo it is if ceſtuy que uſe had deviſed that 
his feoffees ſhould have ſold the land: Albeit they had made a feoffment over, pet might they 
ſell the ule, foꝛ their Sutho:ity in that caſe is not given away by the Livery, 

As to the lecoud, there is a diverſity between ſuch Powers and Authoꝛies as are om to 


the uſe of a ſtranger and nothing fo the benefit of him that made the releaſe (as in the caſe be⸗ 


foꝛe) and a Power oz Futhozity which reſpected the benefit of the rcleafoz, as in theſe uſual 
powers of revocation, when the feoffoz, &c. hath a power to alter, change, determine, oz re⸗ 
voke the uſes (being intended to his benefit) he may releaſe ; and where the eſtates before 
were defeaſtible, he may by his releale make them abſolute, and ſeclude himſelf from any aj- 
—— 02 revocation, as it hath been reſolved; which diverſity pou map read in (m) Alba- 
nies cale. ; 

As to the third, befoze Judgment the Plaintiff in an An ion of debt releaſeth to the bail in 
the Kings Bench all demands, and after Judgment is given, this ſhall not bar the Plainiz 
to habe Execution againſt the bail, becauſe at the time ot᷑ the releale he had but a meer poſſibi⸗ 
lity, and neither Jus in re, noꝛ Jus ad rem, but the duty is to commence after upon a contin= 
gent, and therefo:e could not be releaſed pzeſently. So if the Conulee of a ſtatute, & c. releaſe 


to the Cenuſoꝛ all bis right in the land, pet afterwards. he may ſuc Execution; foz he bath 
no right in the land till Execution, but only a poſſibility; and ſo have J known it adjudged, 


C E tout le droit. 


This muſt be in= 
tended of a bare right, and 
not of a Rcleaſe of Bight, 
wherebp any eſtate paſſeth, as 
to a Leſſee foz pears, &c. as 
ſhall be ſaid hereafter. Alſo 
it mult be intended of a Re⸗ 
leaſe of a right of freehold at 
the leaſt and not to a right foꝛ 
any term foz pears 02 chat⸗ 
tle real; as if Leſſee foz pears 
be ouſted, and he in the Re⸗ 
verſion Diſſciſcd , and the 
Diſſeiſoꝛ maketh a Leaſe foz 


. pears, the firſt Leſſee map 


e) 7 E. 4. 13. 20 H. 6. 
wt 7. 41. 18 E. 2. 
11. 8 H 45.5 E. 3 36. 
5 E. 3. 46. Vide Sed 490, 
491. 


releaſe unto him. All which 
is implied in the firſt, &c. 
Alſo in ſome cale a releaſe of 
a right made to one that hath 


neither Frecholdin Deed, noꝛ 


Frechold in Law, is good and 
available in Law, (e) as the 
Demandant may Releaſe to 
the vouchee, and pet the vou⸗ 
chee hath nothing in the land; 
but the reaſon of that 4s, fo: 


A 


Sect. 447. 


[[I Tem,en Relea- 

les de tout le 
dꝛoit que home ad ẽ 
certein terres, cc. il 
covient a celuy a q 
le Releas eſt fait en 
aſcun cas, que il ad 
fkranktenem̃t en les 
terres en fait, ou en 
leas fait, cc. car en 
cheſcun cas lou ce- 
luy a que ł releas eff 
fait ad kranktenem̃t 
en faft, ou krankte⸗ 
nement en lep, al 
temps del releas, cc. 
donque le releas eff 
bone. 


that when the vouchee entreth * . 


into the warranty, he becometh tenant to the Demanvant, 
in reſpect of the pzivity; but an eſtranger cannot releaſe to 


he 1s not tenant of the Land, 


Lſo, in Releaſes 


of all the Right 
which a man hath in 
certain Lands, &c. 
it behoveth him 'to 
whom the Releaſe is 
made, in any caſe, that 
he hath the Freehold 
in the Lands, in Deed, 
or in Law at the time 
of the Releaſe made, 
&c. for in every caſe 
where he to whom the 
Releaſe is made hath 
the Freehold in Deed, 
or in Law, at the time 
of the Releaſe', &c. 
there the Releaſe 1s 
good, 


and may render the Land to him, 
the voucher, berauſe In rei veritaty, 


Ind 


UN 


UMI 
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(d) And fo it is if the Tenant alien, hanging the Przcipe, the releaſe of the Demandant 
to the Tenant to the Przcipe is good, and yet he hath nothing in the land. 

In time of vacation an Annuity, that the arion ought to pap, may be releaſed to the 
Patron in reſpect of — pivity; but a releaſe to the D:dinary only ſeemeth not good becauſe 

Annuity is tempoꝛal. 

Of a Diſſciloz make a Leaſe foz life, the Diſſeiſte may reteaſe to him, fox ta fuch a Release 
of a bare right thers needs no p2ivity, as ſhalt be faid hereafter. But if the Diſſetſeꝛ make a 
Leaſe foz pears, the Diſſeiſte cannot releaſe to him, becguſe he hath no eſtate of Freehold: 
And yet in ſome caſe a right of Freehold (hail oon in a Ehattel, as if a Feme hath a right 
of Dower, the may releafe to the Gardian in E hibalrꝝ, and her right of Freehold tail dzown 
in the Chattel, becauſe the wꝛit of Dower doth he againſt him, and the heir ſhali take ad⸗ 
vantage of it, And it is to obſerved, that by the angient Maxim of the Commen Law. a 
right of Entry, oz a Choſe in action cannot he granted oz transferred to a ſtranger 3 and 
thereby is avoided great oppeeſſian, injury and injuſtice ; Nul charter, nul vende, ne nul done 
vault perpetualment fi le donor neſt ſeiſie al temps de contracts de 2. droits, 5 c. del droit de 
poſſefſion, & del droit del property. And therefoze well ſaith Lirtſeron, that he to whom a re= 
leaſe of a right is made, muſt have a Freehold. | 3 

Foz the better uuderſtanding of transferring of naked rights to lands oz tenements, either 
by Releaſe, Feoffment, oz otherwiſe, it is ta be knomn, that there is Jus proprieraris, a right 
of ownerſhip; Jus poileſſionis, a right of feiftn oz poſſeſſion 3 and Jus proprietatis, & poſleſſio- 
nis, a Fo both of right and poſteſſien : and this is antientip called Jus duplicatum, oz Droit 


droit. Foz example, if 3 man be difſeiſcd of an Acre of Land, the Difſeilee hath Jus proprie- 
ratis, the Diſſeiſo hath Jus poſſeſhonis ; and if the Diſſeiſee releaſe ts the Diſſeiſoz, he bath 
Jus proprietatis & poſſeſſionis. Ind regularly it holdeth true, that when a naked right to land is 
releaſed to one that hath Jus poſſeſſionis, and another by a mean title recover the land from 
him, the righe of poſſeſſion ſhall dꝛaw the naked right with it, and ſhall not leave a right to 
hum to whom the Releaſe is made. Foz example, if the heir of the Piſſeiſeꝛ being in by de⸗ 
ſcent, A. doth diſſeiſe him, the Diſſeiſee relcaſe to A. nom hath A. the meer right to the land. 
But if the heir of the Diſſeiſoꝛ enter into the land, and regain the poſſeſſion, that ſhati dam 
with it the meer right ts the land, and ſhall not regain the poſſeſſion only, and leave the meer 
5a 6 phos ow iy continuance of the poſſeſſion, the meer right is therewith veſted in the 

ir of the . 

But if the Donee in Tail diſcontinue tn Fee, now is the reverſign of the Donoz turned 
ta a naked right, if the Donoz releaſe to the Difcontinuee and die, and the iſſue in Tail doth 
recover the land againſt the Diſcontinuee, he Hall leave the reverſion in the Difcontinuee, fo: 
the iſſue in Tati can recover but the Eſtate tail only, and by conſequence muſt leave the re= 
verſton in the Diſcontinnee, fo: the Donoz cannot have it againſt his Releaſe : but if the 
Diſſeiſee enter upon the heir of the Diſſeiſoz, and infeoff A. in Fee, and the heir of the Dif- 
ſeiſoz recover the whole eſtate, that ſhall dzaw with it the meer right, and leave nothing in 
the Feoffee. Nora the Diverſity. Ingther diverſity is obſervable, when the naked right is 
precedent bekoze the acquiſſtion of the defeaſtble eſtate z fo there the recontinyance of the de⸗ 
feaſtble eſtate ſhalt not dzaw with it the pzeceding right. (e) As if the Diſſeiſee diſſerfe the 
heir of the Difſeiloz, albeit the heir recover the land againſt the Diſſerlee, yet Mall he leave the 
precedent right in the Diſſciſee. So if a woman that hath right of Dower diſſeiſe the heir, 
and he recover the land againſt her, yet ſhall he legye the right of Dower in her. 

Another diverſity is to be noted, when the meer righe is lublequent, and transferred by act 
in Law, there albeit the poſſeſſion be continued, pet that ſhall not dꝛaw the naked right with 
it, but ſhall leave it with him; as if the heir of the Diſſeiſoꝛ be diſſeiſed, and the Diſſeiſoz in= 


feokf the heir apparent of the Diſſeiſee being of full age, and then the Diſſeiſee dieth, and the 2 


naked right deſcend to him, and the heir of the Diſſeiloz recover the land againſt him, yet 
doth he leave the naked right in the heir of the Difſeiles, So it the Difcontinuee of Te⸗ 
nant in tail jnfeoff the iſſue in tail of full a, and Tenant in tail die, and then the Diſcon= 
tinuee recover the {and againſt him, yet he leaveth the ugked right in the iſſue. (c) But it 
the heir of the Diſſeiloz be diſſeiſed, and the Di releaſe to the Diſſeiſoʒ upon condition, 
if the condition be bꝛaken, it ſhall reveſt the naked right, And fo if the Diſſeiſee had entred 
upon the heir of the Diſſeiſoz, and made a feoffment in fee, upon condition, if he entred fox 
the condition hoben, and the heir of the Diſfeiſoz centred upon htm, the naked right ſhould 
be left in the Diſſeiſee. But if the heir of the Diſſeiſoz had entred befoze the condition bzo= 
— Noor the right of the Diſſeilce had been gone foz ever, But now let us hear what Licle- 


Seck. 
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(d) to E. 4 14. þ 
12 All. p. 41. 

8 EZ. zt. 46 E. 2ů6. b. 
8 H. 6.23. 21 H. 7.41. 


Mirror, cap. 2. Sect. 17. 


Mirror, ubi ſupra. 
Bracton, lib.2. fol. 32. 
Britton, fol. 89, 121. 
BraQton, lib. 3: fol. 372. 


(e) 5 A. 7. 10 A. 16. 
50 E. 3. 7. 4 E. 3. Eſtoß. 
133. 30 Aſſ. J. 11 E. 3. 
Entry 36 12 All. 41. 
27 E. 3. 34, 488. 


25 H. &. tit. Reſtore al 
ion Br. 5. 

50 E. 3. . vide Sec. 473, 
4751 478, 487 


(e) 38 E. 3. 16. 3 H. 7. 
24. 


Lib. 3. 


(a) Bradt. I. 4. fo.206, 


236. 

Britton, fol. 83. b. 
Fleta, lib. 3. cap. IF. 
vide SeQ. 680 


42 E. 3 20. 10 H. 6. 14. 
17 E. 3 78. 2 E. 3. 33. 


11H 4.61, 21 H. 5. 12. 


(8) 33 E. 3. barre 262. 
41 Afl. 2. 13 HN. on 
Surrender 10. 


(h) 38 E. 3. 12. 
17 E. 3 77. 18 E. 4. 25. 


Cap. 8. 


* Hu Littleton deſcri⸗ 
beth what a Free⸗ 
hold in Law is, foz he had 
{poken betoꝛe in many places 
of Freeholds in Deed. This 
Bracton callicth (a) Civilem & 
naturalem poſſeſſionem ſeu ſei- 
finam. The natural ſeiſin is 
the frechold in Deed, and the 
Civil the Freeheld in Law. 
If a man levp a Fine to 
a man. Sur conuſance de droit 
come ceo que il ad de ſon Do- 
ne, o a Fine Sur conuſance 
de droit tantum : Thele be 
Fcoffments of Recozd, and 
the Conuſee hath a Freehold 
tn "x in him befoze He en= 
t 


reth. 

UV von an exchange the par⸗ 
ties have nei ther freehold in 
Deed no: in Law befoze they 
enter; ſo upon a partition the 
Frechold is not removed un⸗ 
til an entry. 

(g) If Tenant foz life by 


the agreement of him in the 
Keverſi 


on lurrender unto 
him; he in the reverſion hath 
a Frechold 4n Law in him 
befoze he enter. (h) Upon ali⸗ 
very within the viewno free= 
hold is veſted befoꝛe an entry. 


It a man doth bargain and 


Of Releaſes. 
Sect. 448. 


* Ranktenement 
ent Ley eſt, ſi⸗ 
come un home diflet- 
ſiſt un auter, & mo: 
ruſt ſeiſie, per que les 
tenements diſcendont 
a ſon fits, coment q 
ſon fits ne entra pas 
en les tenements, un⸗ 
coꝛe il ad un fraktñt 
en ley, quel per foꝛce 
de diſcent eſt ject ſur 
luy, & pur ceo un re- 
leas fait a luy, iſſint 
eſteant ſeiſie de frank- 
tenement en ley, eff 
aſſets bone, & ſil pꝛent 
keme iſſint eſteant ſei⸗ 
ſie en ley, coment que 
il ne unque enter pas 
en fait, æ mozuſt, ſon 
keme lerra endow. 


Sef. 448 449. 


5 Rechold in Law is 
as if a man diſſei- 
eth another and dieth 
ſeiſed, whereby the te- 
nements deſcend to 
his ſon, albeit that his 
Son doth not enter 
into the tenements, yet 
he hath a Frechold in 
Law, which by force 
of the deſcent is caſt 
upon him, and there- 
fore a Releaſe made to 
him ſo being ſeiſed of 
a Freehold in Law is 
good enough; and if 
he taketh wife being 


ſo. ſeiſed in Law, al- 


though he never en- 
ter in Deed'and dieth, 
his Wife ſhall be en- 


dowed. Wl 


ſell land by Deed indented and inrolled, the Freehold in Law 


doth paſs p:clcntly. Ind lo when uſes are raiſed by Covenant upon good conſideration, 

It a Tenant in a Yrzcipe being ſeiſed of lands in fee, confeſs himſelf to be a Uillain to an 
cſtranger, and to hold the land in Uillenage of him; the eſtranger by this acknowledgment 
is actually ſciſed of the Freehold and Inheritance without any entry. But let us return to 


Lictleton. 


C T Tem, en aſcuns caſes de re⸗ 

leaſes de tout le dꝛoit, co⸗ 
ment que celup a que le releaſe 
eff fait nad riens en le frankte- 
nement en fait, ne en ley, uncoze 
le releaſe eſt aſſets bone. Sicome 
le diſſeiſoꝛ leſſa la terre que il ad 
per diſſeiſin a un auter pur terme 
De (a vie, ſavant le reverſion a 
lup, fi le diſſeiſee ou ſon heire re- 
{fla al diſſeiſoꝛ rout le dꝛoit, tc, 


Sect. 449. 


Lſo in ſome caſes of releaſes 
of all the right, albeit that he 
to whom the releaſe is made hath 
nothing in the Freehold in Deed 
nor in Law, yet the releaſe is good 
enough. As if the Diſſeiſor letteth 
the Land which he hath by diſſei- 
ſin to another for term of his life, 
ſaving the reverſion to him, if the 
Diſſeciſee or his heir releaſe to the 
Diſſciſor all the right, &c. this 


cel 


Ut 
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cel releaſe eſt bone, pur ceo que Releaſe is good, becauſe he to whom 
celuy a que le releaſe eſt fait avoit the Releafe is made had in law a 
en luy un reverſion al temps del reverſion at the time of the releaſe 
releaſe fait. +; made. 


Ere Littleton addeth a limitation to the next precedent Dection, viz. that a Keleaſe 
of all the right map be good to him in reberſlon, albeit he hath nothing in the 
Freehold, becauſe he hath an eſtate in him. 


C Tout le droit, &c. Oz Title, Intereſt, Demand, oz the like ; and ſo it is, if he 6b. 4. 13. 14 8. 4 32. b. 
in reverſion hath an eſtate fo: life oz in tail in reverſion; and in the like caſe it appeareth in — E. 347 49 E. 3. 29. 
e Alt. 


the next Section. ä 
Sed. 450. 


C TN meſme le maner, eſt lou N the ſame manner it is, where 

leas eſt fait a un home pur a Leaſe is made to a man for 
terme de vie, le remainder a un term of life, the remainder to an- 
auter pur terme de auter vie, le other for term of another mans 
remainder a le tierce en le taile, life; the remainder to the third in 
le remainder a le quart en fee, ſi tail; the remainder to the fourth in 
un ſtranger que dꝛoit ad a la ter- fee; if a ſtranger which hath right 
re, releſſa tout ſon dꝛoit a aſcun to the Land releaſeth all his right 
de eur en le remainder, tiel re- to any of them in the remainder, 
leaſe eſt bone, pur ceo que cheſcun ſuch releaſe is good, becauſe every 
de eur ad un remainder en fait of them hath a remainder in Deed 

veſtue en luy, | veſted in him. 


7 Here is another limitation, that a Beleaſe is good to him in the remainder, albeit he 7 E. 4. 13. 41 E. 3. 17. 

hath nothing in the Freehold in poſſeſſion, becauſe he hath an eſtate in him, as hath 7k. 3. 54. 18 E. 2. Tit 
been ſaid, In both theſe limitations it is to be obler bed, that the ſtate which maketh a man Entry 74. 3-3 — 
Tenant to the Præcipe, is ſaid to be the Freehold, as here the ſtate of Tenant foz life, and not Entry 7. F. N. B. 207. E. 


the reverſion in fee, 
Se. 451. 


C J Es ſi le tenant a terme D Ut if the Tenant for term of 

d vie ſott diſſeiſie, c puis life be diſſeiſed, and afterwards 
celup que ad dꝛoit (eſteant le poſ- he that hath right (the poſſeſſion 
ſeſſion en le Diffeiſo2) releſſa a being in the Diſſeiſor) releaſeth to 
un De eur a que le remainder fuit one of them to whom the remain- 
fait tout ſon dꝛoit, cel releaſe eit der was made, all his right, this Re- 
void, pur ceo que il navoit un re- leaſe is void, becauſe he had not a 
mainder en fait al temps de re- remainder in Deed at the time of 
teaſe fait, fozſqz tantſolement un the Releaſe made, but only a right 
dꝛoit del remainder, of a remainder. 


C PC. ſque tant ſolemeni un droit del remainder. #01 a Releaſe of a right to one vide sec. 454: 
ck that hath but a bare right regularly is void; foz as Littleton hath befoze ſaid, he to 
8 a Beleaſe is made of a bare right in Lands and Tenements muſt have either a Free= 

d in Deed 02 in Law in poſſeſſion, 02 a ſtate in remainder, oz reverſion in fee oz fee tail, 


2 fo: life, 
LAS. Seff; 


UMI 


Lib. 3. 


35 H. 6. 8. 


Cap. 8. 


C P this it appeareth, 
that as a releaſe made 

of right to him in 
reberflon 02 Memainder ſhall 
aid and benefit him that hath 
the particular Eſtate foz pears, 
life, oz eſtate tail; fo a Releaſe 
of right made to a particular 
tenant foꝛ life, oz in tail, ſhall 


aid and bene fit him oz them in 
the remainder. 

It two Tenants in Com= 
mon of Land grant a Bent 
charge of 40 5. out of the ſame, 
to one in Fee, andthe Gꝛantee 
KBeleaſe to one of them; this 
hall extinguich but twenty 
fillings, foꝛ that the Gꝛant in 
Judgment of Law was ſebe⸗ 
ral. Oo it is if two men be 
ſeiſed of ſeveral Acres, and 
grant a Rent, ut ſupra. But 
there is a diverfity between ſes 
beral Eſtates in ſeveral lands, 
and ſeveraleſtates in ane land; 
koz if one be tenant fo: lite of 


Lands, the reverſion in Fee 


ober to another, if they two 
jopn in a grant ot a Bent out of 
the Lands, if the Gzantee Re⸗ 
leaſeth either to him in the re⸗ 
verſion, oz to Tenant foz life, 
the whole Rent is extinguiſh= 
ed, foz it is but one Rent, and 
tiſſueth out of both eſtates; and 
fo note the diverſity. 

¶ Si le Tenant ad le 
fait en ſon poigne a plea- 
der. And ſo it is in both caſes; 


fo: albeit he in Reverſion oz 
remainder is a ſtranger to the 


Deed when the Releaſe is 


made to the Tenant, and the 


Of Releaſes. 


Seck. 45 2. 


Je nota, Que 
cheſcun Releaſe 
fait a celuy que ad 
un Reverſion ou un 
Remainder en Fait, 
ſervera & aidera ce- 
luy que ad le Frank- 
tenement, aury bien 
come a celuy a que le 
Releaſe fuit fait, ſi le 
Tenant avoit le Re- 
leaſe en ſon poigñ de 
pleader. 


Let. 45 2,453. 


Nd note, that 

every Releaſe 
made to him which 
kath a revei ſion or a 
Remainder in Deed, 
{hall ſerve and aid 
him who hath the 
Freehold, as well as 
him to whom the re- 
leaſe was made, if the 
Tenant hath the Re- 
leaſe in his hand to 
plead. 


Sed. 453. 


¶ LC en meſme le 
maner eſt lou 
un Releaſe eſt fait al 
Tenant pur Term de 
vie, ou al Tenant en 
le Taile, ceo urera a 


eur en le reverſion, ou 
a eur en le Remain⸗ 


der, auxy bien come al 
Tenant de Frankte⸗ 
nement, & averont 
aury grand advantage 
de cel, ſils ceo poyent 
monttre. 


N the ſame man- 
ner it is, where a 
Releaſe is made to the 
Tenant for life, or to 
the Tenant in Tail, 
this ſhall enure to 
them in the Rever- 
ſion, or to them in the 
remainder, as well as 
to the Tenant of the 
Freehold ; and they 
ſhall have as great 


advantage of this, if 


they can ſhew it. 


Tenant fo: life oz in tail is a ſtranger to the Deed, when the Releaſe is made to him in re⸗ 


ver ion oꝛ remainder ; pet ſeeing t 
benefit thereof, without ſewing the 


are pzivies in eſtate, none of them in pleading ſhall take 
me in Court, which ts wozthp to be obſerved. 


C Sili ceo poient monitre. The one cannot plead the Beleaſe made to the other, 
Without ſhewing of it, foz that they are pʒiby in Eſtate, as hath been ſaid, The reſidue of 


theſe two Dections needs no explicatio 


n. 


Sed. 


UMI 


Lib. 3. 


2 ITem „ ſi ſoit 

Seignioꝛ & Te- 
nant, & le Tenant 
ſoit diſſeiſie, & le 
Seignioꝛ releſſa al 
Diſſeiſk tout le 
dꝛoit que il avoit en 
le ſeignioꝛy, ou en le 
terre, cel releaſe eſt 
bone, c k Seignioꝛy 
eſt extinct, 4 ceo eff 
pur cauſe del pꝛivi⸗ 
ty, que eſt perenter 
le Seignioz, & le dil⸗ 
ſeiſaꝰ: car ſi les a⸗ 
vers le diſſeiſck ſoiẽt 
pꝛis, æ de cur le Oil⸗ 
ſeiſte ſuiſt un Reple- 
vin envers le Seig⸗ 


mio, il compellera 


le Seigh davower 
far luy, car fil avow- 
er ſur k Diffeiſoz, 
donques ſur le mat- 
ter monſtt, lavowꝛy 
abatera; car le dil- 
ſeiſfe eſt Tenant a 
lup en dꝛott & en la 
Ley. 


Of Releaſes. 


Se. 454- 


Lſo if there be 
Lord and tenant, 
and the tenant be diſ- 
ſeiſed , and the Lord 
releaſeth to the Diſ- 
ſeiſee all the right 
which he hath in the 
Seigniory or in the 
Land, this Releaſe is 
good, and the Seignio- 
ry is extinct: And this 
is by reaſon of the 
privity which is be- 
tween the Lord and 
the Diſſeiſee: for if 
the Beaſts of the Diſ- 
ſeiſee be taken, and 
of them the Diſſeiſee 
ſueth a Replevin a- 


gainſt the lord, he ſhall - 


compel the Lord to 
avow upon him; for 
if he avow upon the 
Diſſeiſor, then upon 
the matter ſhewen 
the Avowry ſhall a- 
bate; for the Diſſei- 
ſee is Tenant to him 
in right and in Law. 


Sect. 454. 


C Ereupon map be col= 

lected and obſerved 

two Diverſities 3; 
Firſt, Between a Seignioꝛy oz 
Bent ſervice,anda Rent charge: 
foz a Seignioꝛy oꝛ Rent ſervice 
may be releaſed and extinguiſh= 
ed to him that hath but a bare 
right in the Land. Ind the 
reaſon hereof is in reſpect of the 
p2ivity between the Loꝛd and 
the Tenant in right, fo he is 
not only as Tenant to the Ad⸗ 
vow2y ; but if he die, his Heir 
within age, he ſhall be in ward ; 
and ik of full age, he (hall pay 
reliek; and if he die without 
Heir , the land ſhall eſcheat. 
But there is no luch p2ivitp in 
caſe of a Bent charge, fo: there 
= charge only lieth upon the 

nd. 

The ſecond diberſity is be= 
tween a Seignioꝛr and a bare 
right to land: foz a Belcale of 
a bare right to land, to one that 
hath but a bare right, is void, 
as hath been ſaid. But here in 
the caſe of our Tuthoꝛ, a releaſe 
of a Seignioꝛy to him that hath 
but a right, is good to extinguiſh 
the Seignioꝛx · 

Nota, a Seigniozy, Rent oz 


right, either in præſenti, oꝛ in fu- — 


turo, map be releaſed five man= 
ner of ways, and the firſt thꝛee 
without anp p2ivity. Firſt, to 
the Tenant of the Freehold in 
Deed oz in Law. Secondtp, 
To him in remainder. Third⸗ 
ly, To him in the reverſton. 

he other two inreſpect of Pꝛi⸗ 
vitp; as firſt, where the Loꝛd 


releaſeth his Seignioꝛp to the Tenant being diſſeiſed, having but a right, and no eſtate at all. 
Secondly, in reſpect of the pꝛivity, without any eſtate, oz right, as by the Demandant to the 
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. Vide SeQ. 451. 


Lib. ro fol. 48. Lampets 
aſe. 


Uouchee oz Donoz to the Donee, after the Donee hath diſcontinued in fee, as appeareth seg 455. 
hereafter in this Chapter. 

¶ Per cauſe de privity, Oc. See for this wow (Privity) Sect. 461. 

¶ Il compellera le Seignior davower ſur uy, Gc. This is regularly true; 20 H.6.9. b. 21 
but if the Loꝛd hath accepted ſervices ot the Diſſeiſoz, then the Diſſeiſce cannot enkoꝛce the 48 E. 3. 9. 2 E 
we to —_— — 4 him, mou — 1 taken, &c. 

Jf a man hath title to habe a Writ o cheat, if he accept hom age oꝛ fealty of the tenant 1. Deſc : 
he is barred of his Writ of Elcheat : but if he accept Rent of the tenant, that is no bar to him, 26 E 275 ne b. 
koꝛ it may be received by the hands of a Bayliff. (d) But ſome do hold, that if there be Lord F. N. B. 144. o. 
and tenant, and the tenant be diſleiſed, and the Diſſciſee die without heir, the Loꝛd accepts (d) 7 E. 5. tit. Eſcheat. 
Rent by the hand of the Diſſeiſoz, this 1s no bar to him. Contrary it is, if he avow foz the ha 
Bent in Court of Becozd, oꝛ if he take a cozpozal ſervice, as Homage oz Fealty; fo: the diſ= 
leiſoz is in by w2ong : but if the Loꝛd accept the Rent by the hands of the heir of the dilletſoz, 
oz of his Feoffce, becauſe they be in dy title, this ſhall bar Cy of his Elcheat, which is to 

r * 2 ve 


E. 3. 26. 
„4. 6. a. 


Cap. 8. Of Rdaſs, Selz. 455. 


be undcrſtood of a deſcent oz keoffment, after the title of Eſcheat accrued; (e) foꝛ if the dil⸗ 


*2H48. ſetſoz make a feoffment in Fee, ex die ſeiled, and after the Diſſeiſce die withcut heir, then 


(f) 21 H. 8. cap. 19. 


Lib 9. fol. 136. Aſcouglu 
eaſe 27 H. 8 fol. 4. 32 H. 
S. cap. 3. Lib 9. fol. 36. 


4 H. 8. Avowry Br. 
Buckuals caſe, ubi ſupra, 


U b 9. f. 22. in cafe Da- 
vowry. 44 E. 3 20.11 H. 
7. J. 21 H. 7. 40. 34 H. 
6. 18. 16 E. 4. 10.6 R. 2. 


there is no Eſcheat at all, becauſe the Lozd hath a Tenant in by Title. Ind when Littleton 
wꝛote, the diſſeiſee in the caſe here put, ſhould have compelled the Loꝛd to have avowed upon 
him, as Litileton hol deth. But now this is altered by a latter Statute of (f) 21H. 8. foz 
whereas bp Fines, Recoveries, G:ants, and ſecret Feoffments, & c. made by Tenants to per= 
ſons unknown, the I. oꝛds were put from knowledge of their Tenants, upon whom by oꝛder 
of Law they ſhould make their avowzp, & c. It is by that Statute enacted, that if the Loꝛd 
ſhatt diſtrain upon the lan ds and Tenements holden, &c. that he map avow, &c. upon the 
ſame lands, as in lands, c. within his Fee oz Scigniozy, &c. without naming of anp per= 
ſon certain, and Without making a vob upon a perlon certain. Upon which Statute theie 
four points are to be oblerved : Firft, that the zd hath ſtill clection either to avow accoꝛd⸗ 
ing to the Common Law, oz by fozce of the Statute;by reaſon of this wozd (May) Secondly, 
Fibetit the purview of the Ac be general, pet all neceſſary incidents are to be ſupplied, and 
the ſcope and end of the Act to be taken: and therefoze though he need not to make his avow:p 
upon any pcrlon certain, pet he muſt alledge Seiſin by the hands of ſome Tenant in certain, 
within fozty pears. Thirdly, that if the abowzy be made accoꝛding to the Statute, every 
Plaintiff in the replevin, oz lecond deliverance,be he Termoz oz other, map have every anſwer 
to the Avowꝛy that is ſufficient, and alſo have aid, and evcry other advantage in Law, (diſ- 
claimer only except) foꝛ diſclaim he cannot, becauſe in that caſe the avowꝛy is made upon no 
certain perſon. Fourthly, where the wozds of the Statute be, If the Lozd diſtrain upon 
the Lands and Tenements helden, pet if the Loꝛd come to diſtrain, and the Tenant enchaſe 
his Beaſts which were within the view out of the land Holden, and there the Loꝛd diſtrain, 
albett the diſtreſs be taken out of his Fee and Seignioꝛp, in that caſe ; pet is it within the 
ſaid Dtatute ; fo2 in judgment of Law the diſtreſs is lawful, and as taken within his Fee 
and Seigniozy; and this Dtatute being made to ſuppꝛeſs Fraud, is to be taken by Equity, 


Sea. 45 5. 


E TT Tem, ſi terre ſoit done a un 

home en Taile, reſervant 
al Donoz & a ſes heires un cer- 
tain Rent, ſi le Oonix ſoit diſleiſie, 
t puis le Dono? releſſa al Oonc 
e a (es Heires tout le dꝛoit que il 
avoit en la terre, 4 puis le Dont 
enter en la terre ſur le Diſſeiſoz, 
en ceſt caſe le Rent eſt ale, pur 
ceo que le Diſſeiſc al temps de 
releaſe fait, fuit tenant en dzoit, 
Een le Ley al Donoz, & avowyy a 
fine fo2ce covient de eſtre Fait ſur 
luy per le Oono? pur le rent ade⸗ 
rere, cc. Mes uncoꝛe rien de dꝛoit 
de terres, 8. de le dꝛoit, de le re⸗ 
verſion paſſera per tiel Releaſe, 
pur ceo que le Dond a que le Re- 
leaſe eſt fait, adonq; navoit riens 
en la terre foꝛſq; tanſolement un 
D2oit, & iſſint le dꝛoit del terre ne 
puiſſoit adonques paſſer al Done 
per tiel Releaſe. 


Lſo if land be given to a man 
in Tail, reſerving to the Do- 
nor and to his Heirs a certain rent, 
if the Donee be diſſeiſed, and after 
the Donor releaſe to the Donee and 
his Heirs all the right which he hath 
in the land, and after the Donee 
enter into the land upon the Diſſei- 
ſor, in this caſe the rent is gone, for 
that the Diſſeiſee at the time of the 
Releaſe made, was Tenant in right, 
and in law, to the Donor; and the 
Avowry of Fine force ought to be 
made upon him by the Donor for 
the rent behind, &c. but yet nothing 
of the right of the lands, (.) of 
the reverſion, ſnall paſs by ſuch re- 
leaſe, for that the Donee to whom 
the Releaſe is made, then had no- 
thing in the land, but only a right, 
and ſo the right of the Land could 
not then paſs to the Donee by ſuch 
Releaſe. 
C 9 


UMI 


Lib. 2. 


Of Releaſes. 


Sed. 456,457. 


I le donee ſoit diſſeiſie, Gc. This is evident by that which hath been ſaid, 
But admit that the Donee maketh a feoffment in fee, and the Donoꝛz releaſe unto him, 

and his Heirs, all the right in the land, this ſhall extinguiſh the rent, becauſe the Loꝛd muſt 
a bow upon him; and yet the Tenant in tail after the feoffment hath no right in the land. 
But the rcaſon is in reſpect of the pꝛivity, and that the (m) Donoz is by neceſſtty compellable 
to avow upon him only; foꝛ if he ſhould avow upon the difcontinuee, then it houtd appear 
of his own hewing, that the reverſton whereunto the rent is incident ſhould be out of him, 


and conſequently the A vowꝛy ſhould abate; and ſo was it 
Court of Common Pleas, in Sir Thomas Wiats caſe, which 


4 


reſol ved Trin. 18 Eliz. in the 
heard and obſerved. Ind Lit - 


tleton ſaith here, that in cale of the Diſſeiſin of fine fozce, the Avowoꝛy muſk be made upon the 


Donce. 


¶ Uncore riens de droit, Gc. de reverſion, & c. Here the diverſity afozcſaid 
betwecn the rent ſervice, and a bare right to the land, appearcth. 


CLN meſme le le manner eſt 

{i leas ſoit a un pur terme 
de vie, relervant al leſſoz & a ſes 
heires certeine rent, ſi le leſſee 
ſoit diſſeiſie, © puis lefſo2 releſſa al 
lefſy, & a ſes heires, tout le dꝛoit 
que il ad en la terre, & apꝛes le 
leſſee enter, coment que en ceft 
cas le rent eſt extinct, uncoꝛe rien 
del dꝛoit de la reverſion paſſera, 


Cauſa qua ſupra. 


4 Ces ſi ſoit ve- 

ray Seignioꝛ 
E veray tenant, & le 
renant fait un feoffnit 
en fie, le quel feoftce 
ne unque devient te⸗ 
nant al Seignio2, fi 
Seignioz releſſa al 
feoffo2 tout ſon dꝛoit, 
ec. ceſt releas eſt en 
tout void, pur ceo i 
le feoffo2 ad nul dꝛoit 
en la terre, & il neſt 
Tenant en dzoit al 


Sect. 456. 


N the ſame manner it is, if a leaſe be 
made to one for term of life, re- 
ſerving to the Leſſor and to his heirs 
a certain rent, if the Leſſee be diſſei- 
ſed, and after the Leſſor releaſe to 
the Leſſee and to his Heirs all the 
right which he hath in the land, and 
after the Leſſee entreth, albeit in this 
caſe the rent is extinct, yet nothing 
of the right of the reverſion ſhall 


paſs, Canſa qua ſupra. 


q Ereby the diverſit y is made apparent between a releaſe of a Rent Ser vice out of land, 
1 anda releaſe of right to land, in this Section. 


Se. 457. 


Ut if there be re- 

ry lord and very 
tenant, and the tenant 
maketh a feoffment in 
fee, the which Feoffee 
doth never become te- 
nant to the Lord, if the 
Lord releaſe to the Fe- 
offor all his right, &c. 
this releaſe is altogether 
void, becauſe the Feof- 
for hath no right in 
the Land, and he is not 
Tenant in right to the 


J XJ Eray Seignior 
G De ra tenant. 


This ts to be underſtood of 
a Lord in fee ümple, and of a 
Tenant of like eſtate. 

There be four manner of ⸗ 
vowzies fo: Rents and Ser⸗ 
vices, &c. 1. Super verum te- 
nentem, as in the caſe here 

t. 2. Super verum tenentem 

jn forma prædicta, as where a 
leaſe fo: life, oz a gift in tail 
be made, the remainder in 
fee, 3. Upon one as upon 
his tenant by the Manoz , 
omitting (very) and this ts 
when the Loꝛd hath a parti= 
cular eſtate in the Seigni⸗ 
oꝛp, and ſo ſhall the Donoz 
upon 
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vide Se. 454. 1 H. 5. 

tit. Grant 43. 14 H. 4. 
88. U b. 3. fol 29. lib. 6.58. 
Lampets caſe, ubi ſupra» 


(m) 10 E.3. 26. 48 E. 3. 
8.b. 31 E. 2. gard. 116. 
5 E. 4. 7 E. 4.27. 15 E. 4. 
I 


Zo . . 
(n) Trin. 18 Eliz. Sir 
Thamas Wiats Caſe in 
Communi Banco, 


Vide Aſcoughs Caſe, 
lib.g.fol.135,1 36.26 H. 
6.9. 2 H. 4. 24.12 E. 4. a. 
26 H. 6. Avowry 17. 

9 Eliz. Dyer 257. 

5 H.7.11.7 E. 4. 24. 
20 E. 3. Avowry izt. 


Lib. 3. 


47 E. 3. fol. ultimo. 
38 H. 6. 23. 


21 H. 8. cap» 19 


4 E. 3. 22. 7 E. 3 8. 7 E. 
4. 27.29 H. 8. tit. 
avowry. Br. 111. Lib. 
fol. 65,66. Pennants 
caſe. 7 H. 4. 14+ 

2 E. 4. 6. 34 H. 6. 46. 
37 H 6.29 H. 8. Avowry. 


4 k. 3. 12. 47 E. 34. 


21H. 8. Cap. 19. 


Cap. 8. Of Releaſes. SeF. 457. 


upon the Donee, 02 Leſſoꝛ upon Ani £ 

2 Ke Seignioꝛz, mes tant Lord, but only te 

la terre, as within his Fee and lolement tenant quat tant as to make the 

Dcignioz 2 _ al avowzy faire, & il Avowry,and he ſhall 
E 

Bech a teaſe fo: lite reſerving a ne unques compel- never compel the 

rent, — pity * — — lera le Seignioz da- Lord to avow upon 

e, t ardian a up= ; 
on the Leſſee, viz. Super — vower lur lup, car le him; for the Lord 
am 1 in _ i . Seignioꝛ avowera ſur {hall vow upon the 
mentis præ 1815 ut intra teodum 5 ; © : 

& Dominium ſuum. Now by the le F coffee fil voile. Feoffce if he will. 
Statute the very Lozd map avow, as in lands within his Fee and Seignioꝛp, without 
avowing upon any perſon in certain. 

Here appeareth the diverſity between a Tenant in tail, and a Tenant in Fee ſimple; fox 
albeit Tenant in tail make a feoffment in fee, pet the right of the Entail remains, and ſhall 
deſcend to the iſſue in tail. But when the Tenant in Fee ſimple makes a Feoffment in fee, 
no right at all remains of his Eſtate, but the whole is transferred to the Feoffee. | 

Ailo the Lo2d is not compellable in that caſe to avow upon the Feoffoz, but if he will, as 
Littleton here ſaith, he map abow on the Feoffee ; but lo it is not, as hath been ſaid, in caſe 
of Tenant in tail. 

Note a diverſity between actions and Acts which concern the right, and actions and Acts 
Which concern the poſſeſſion only. Foz a Urit of Cuſtoms and Services licth not againſt 
the Feoffoꝛ, noꝛ a leaſe to him hall extingutſh the Seignioꝛy. Do if a Beſcous be made, an 
Aſſiſe ſhall not lie againſt the Feoffoz, and him that made the Beſcous, becauſe the Feoffee is 
Tenant, and in Alſile, the ſurpluſage incroached ſhall be avoided. Foz theſe actions and acts 
concern the right; but of a Seiſfn and an Þvow2p which concern the poſleſſton, it is other= 
wiſc. Ind if the Loꝛd releaſe to the Feoffoz, this is good between them, as to the poſſeſſion 
and diſcharge of the Irrerages, but the Feoffce ſhall not take benefit of it, foz that, as hath 
been ſaid, it extendeth not to the right. But the Feoffo2 ſhall plead a relcaſe to the Feoffec 
foz thereby the Seignioꝛp is extinct : as if Leſſee fox life doth waſt,and grant over his eſtate, 
and the Lecſſoz releaſe to the Gzantee, in an action of Ulaſt againſt the Leſſee, he (hall plcad 
the releaſe, and pet he hath nothing in the Land. And ſo in Waſt ſhall Tenant in Dower oz 
by theCourteſle in the like caſe, and the Uouchee, and the Tenant in a Pracipe after a feoff= 
ment made. Ind lo in a Contra formam collationis. 


«Cc Le fo ee ne unques deveigne tenant. Nota, here an excellent point ok Learn= 
ing, viz. if there be Loꝛd and Tenant, and the Rent is behind by divers pears, and the Te⸗ 
nant make a feoffment in fee, if the Loꝛd accept the ſervice oꝛ Rent of the Feoffee due in his 
time, he ſhall loſe the Arrerages due in time of the Feoffoꝛ; foꝛ after ſuch acceptance he ſhall 
not a vom upon the Feoffoꝛ noꝛ upon the Feoffee, foz the Arrerages incurred in the time of the 
Feoffoz, But in that caſe, if the Feoffoz dieth, albeit the Lozd accept the Rent oz ſervice 
by the hand of the Feoffce due in his time, he ſhall not loſe the Arrerages, foꝛ now the Law 
compelleth him to avow upon the Feoffec, and that which the Law compelleth him unte 
ſhall not pꝛejudice him. 

So it is, and foꝛ the ſame reaſon if there be Il. oꝛd, Meſne and Tenant, and the rent due by 
the Weſne is behind, and after the Tenant foꝛe⸗ judge the Mcſne, and the Loꝛd receive the 
Ser vices of the Weſne which iſſue out of the Tenancy, he ſhall not be barred of the Arrer⸗ 
ages which iſſued out of the Meſnalty ; and ſo if the rent be behind, and the Tenant dieth, 
the acceptanee of the Services by the hand of the heir ſhall not barre him of the Arrerages, 
foz in thele caſes albeit the perſons be altered, pet the Loꝛd doth accept the Services of him 
which only ought to do them. 

But as long as the Feoffo: liveth, the Loꝛd ſhall not be compelled to avow upon the Feof- 
fee unlels he giveth the Loꝛd notice, and tender unto him all the Arrerages. 

But now by the Dtatute the Loꝛd map avow upon the lands ſo hol den, as in lands with⸗ 
in his Fee oz Seignioꝛy without naming of any perſon certain, as hath been ſaid, which hatl) 
much altered the Common Law in the caſes aboveſaid, foz the benefit and ſafety of the Loꝛd. 

But pet thele caſes are neceſſary to be known (fo2 which purpoſe J have added them) foꝛ 
that the Lozd may avow ſtill at the Common Law if he will. 


Set. 


UN 


Of Releaſes. 
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C Aterment eft lou le veray Therwiſe it is where the very 
tenant eft diſſeiſie, come Tenant is diſſeiſed, as in the 
en le cas avandit, car ſi le veray caſe aforeſaid; for if the very Te- LE 
tenant que eſt diſſeiſie teigne del nant who is diſſeiſed, hold of the 
Seignioꝛ, per ſervice de chivaler, Lord by Knights Service, and dieth, 
r mozuſt (ſon heir eſteant deins (his heir — within age) the Lord 
age) le Seignioꝛ avera & ſeiſera ſhall have and ſeize the Wardſhip of 


Lib. z. Sed. 458,459. 270 


UMI 


garde del heire, c iſſint navera. 
il my le gard del feoffoꝛ que fiſt 
le feoffment en kee, iſſint il eſt 
graund diverſity enter les deux 


caſes, ec * 


caſes. 


the Heir, and ſo ſhall he not have 
the ward. of the Feoffor that made 
the feoffment in fee, &c. 
is a great diverſity between theſe two 


So there 


Df this ſufficient hath been ſaid befoze, 


4 12 un home 


leſſa a un auter 
ſon terre pur terme 
Dans , i le leſſoz re- 
leſſa al leſſiy tout ſon 
doit, #c. devant que 
leleſſiy avoſt enter en 
meſine le terre per 
koꝛce d meſmne} leas. 
tiel releas eſt void, 
pur ceo que le leſſee 
navoit poſs. en la ter⸗ 
re al temps del re⸗ 
leas fait, mes tant⸗ 
ſolement un doit 
daber meſme la ter⸗ 
re per koꝛce de meſme 
le leas. Mes (tle lel⸗ 
{& enter en meſme la 
terre, & ent eit poſs, 


per foꝛce de meſme le 


leas, donq; tiel releas 
fait a luy per le fe- 
offoz,ou per ſon here, 
eſt ſufficient a luy per 
cauſe del p2ivity, que 
per fozce del leas eſt 
perenter eur, c. 


Sed. 459. 


Lſo, if a man let- 

teth to another 
his Land for terme of 
years, if the leſſor re- 
leaſe to the Leſſee all 
his right , &c. before 
that the Leſſee had en- 
tred into the ſame land 
by force of the ſame 
leaſe, ſuch Releaſe is 
void, for that the Leſ- 
ſee had not poſſeſſion 


in the land at the time 


of the Releaſe made, 
but only a right to 
have the ſame — by 
force of the leaſe. But 
if the leſſee enter into 


the Land, and hath 


poſſeſſion of it by 
force of the ſaid leaſe, 
then ſuch releaſe made 
to him by the feoffor, 
or by his heir, is ſuffici- 
ent to him, by reaſon 
of the privity which 
by force of the leaſe is 
between them, &c. 


C \ Evant que le 
leſſee avoit en- 


12 H. 4. 13. 36 E. 2. tit. 


gard. 10. 6 H. 7.9.37 H. 
6. 1. 32 H. 6. 27. 7 E. 6. 
tit. gard. Br. 


ter, Oc. No: before entr 

l F 49 E. 3.28. 32 H. 6. 8. 
the leſſee hath but intereſſe ter- 7 3 E. 4.35. 
mini, an intereſt of a term, and 4 H. 7. 10. 15 H. 7. 14. 


no poſſeſſion, and therefo:e a 
releaſe, which enures by wap 
of emarging of an eſtate, can⸗ 
not wozk without a poſſeſſi⸗ 
on, tot betoꝛe poſſeſſion there 
is no reverſion ; and yet if a 
Tenant foz 20 yo in poſleſ= 
fon make aleale to B. oz five 
pears, andB. enter, a releaſe 
to the firſt leſſee is good, fo: he 
had an actual poſſeſſion, and the 
poſſeſſion of the Leſſte is his 


poſſeſſton. Ind lo it is if a 22 B. 4+ Surrendet E. 


man make a Leaſe fo2 pears, 


the remainder pears, and 
the firſt leſſee enter, a re⸗ 
leaſe to him in the remainder 


foz pears is good, to enlarge 
his eſtate. 

But if a man make a leaſe 
fox pears, to begin pꝛeſentlip, 
reſerving a rent, if befo:e the 
Leſſee doth enter, the Leſſoz 
releaſeth all the right that he 
hath in the Land, aibeit this 
releaſe cannot enlarge his 
Eſtate, pet it ſhall in reſpect 
of the puvitp extinguiſh the 
rent. Ind lo it is if a releaſe 
be made to begin at Michael- 
mas, reſerving a rent, and be= 
foe the day the Leſſo: releaſe 
all oe right that he bath in 
the Land this cannot enure to 

enlarge 


Lib. 3. 


(b) Mich. 39 & 40 Eliz. 
in Scaccario, between 
Sir Henry Woodhouſe 
and Sir William Paſton. 


(c) Paſch. 38 Eliz. in 
quatre impedir per Ben- 
net, veri. leveſque de 
Norwich in Com. Pl. 
Com. 413 


Cap. 8. Of Releaſes. Ses. 460, 46 1. 


enlarge the eſtate, but to extinguiſh the rent in reſpett of the pꝛivit y, as it was reſolved (b) 
in the Exchequer, which J oblerved. e 
A man granteth the next avoidance of an Advowſon to two, the one of them may | 

the Church become votd releaſe to the other; fo: although the grantoz cannot releaſe to them 
to increaſe their eſtate, becauſe their intereſt is future, and not in poſſeſſion, pet one of them 
to extinguiſh his intereſt may releaſe to the other in reſpett of the p2ivity. But after the 
Church become void, then luch a releaſe is void, becauſe then it is (as it were) but a thing in 
action. And this was reſolved (c) by the whole Court of Common Pleas, which J mp ſelf 
heard and obſer bed. And by conſequent, in the caſe of Littleton, if a leaſe fo2 years be made to 
two, albeit the leſſoꝛ befoꝛe they enter cannot releaſe to them to enlarge their eſtate, pet one of 
them may befo:e entry releaſe to the other. 


¶ Mes tant ſolement un droit, Gc. Which is not lo to be underſtood that he 
hath but a naked right, foꝛ then he could not grant it over; but ſeeing he hath Intereſſe ter- 
mini, befoze entry, he may grant it over, albeit foz want of an actual poſſeſſion he is not capa= 
ble of a relcaſe to enlarge his eſtate. 


J Mes ſi leſſee enter en meſme le terre, Sc. This is evident. And herein note 
a diverſity between a leaſe foꝛ life, and foz pears; foz be foꝛe the leſſee foz pears enter, à releaſe 
cannot be made unto him; but if a man make a leaſe fo: life, the Remainder foz life, and the 
firſt icſſce dicth, a releaſe to him in the remainder and to his heirs is good befoze he doth en⸗ 
ter to enlarge his Eſtate 3 foz that he hath an eſtate of a Freehold in Law in him, which 


map be enlarged by Bcleaſe befoze entry. 
And where our Authoꝛ lpeaketh only of a Leſſee foz pears, the ſame Lab it is of a tenant 
by Statute merchant oz Staple, oz Tenant by Elegit, oz the like. 


25 F. 3 53. 31 E. 3. Con- 
firmat, 14. 31 Afl Pl. 13. 


21 H 6.37. 2 E. 4. 6. b. 
7 E. 4 27. 8 E. 4. 16. 
29 H 6. Releaſe 6. 


ſtions is to be ob= 
ſcrveda di berſity between 
a Tenant at will, and a 


* BY thele two _—_ 


Tenant at ſufferance, fo: - 


a releaſe to a Tenant at 


will is good, becauſe be⸗ 


tween them there is a 
poſſeſſion with a pꝛibit v 
but a Releaſe to a Te⸗ 
nant at ſufferance is void, 
becauſe he hath a poſſeſſi⸗ 
on without p2ivity. As 
if leſſee fo2 pears hold over 
his term, c. a Releaſc to 
him is void foz that there 
is no p2ivity between 
them; and ſo are the books 
that ſpeak of this matter 
to be underſtood. 


¶ * Sed contra- 


rium tenetur , Ge. 
This is of a new additi⸗ 
on, and the book here cited 
ill underſtood, foz it is to 
be underſtood of a tenant 
at ſufferance. 


¶ De ſateſte de- 


meſne occupia. He 
doth not ſap „De fa teſte 


Sed. 460, 461. 


¶ TN meſm̃ le ma⸗ 

ner eſt, come il 
ſemble, ou leaſe eſt fait 
a un home, a tener d 
E leſſoꝛ a ſa volunt᷑, per 
foꝛce de quel leas le 
leſſa eit poſſeſſion, ſi le 
leſſoz en ceſt caſe fait 
un releas al leſſer, de 
tout ſon dꝛoit, ac. ceſt 
releas eſt aſſets bone 
pur le pavity que eſt 
Penter eur,car en vain 
ſerra de faire eſtate p 
un livery de ſeiſin a 
un auter, lou il ad poſ- 
ſeſſion de meſmes les 
tenements per le leas 
de meſm̃ celuydevant, 
ec. 


¶ Sed contrarium 
tenetur, Paſch. 2 Ed. i. 


per touts les Juſtices. 


N the ſame manner 

it is, as it ſeemeth, 
where a Leaſe is made to 
a man to hold of the 
Leſſor at his will, by 
force of which Leaſe 
the Leſſee hath poſſeſ- 
ſion, if the Leſſor in this 
caſe make a releaſe to 
the Leſſee of all his 
right, &c. this releaſe is 
good enough for the pri- 
vity which 1s between 
them; for it ſhall be in 
vain to make an eſtate 
by a livery of ſeiſin to 
another where he hath 
poſſeſſion of the fame 


'Land by the leaſe of the 


ſame man before, &c. 


But the contrary is 
holden, Paſch. 2 Ed. 4. 
by all the Juſtices, 

Sect. 


UN 


Lib. 3. 
Sed. 


4 Es lou home 
| de ſa teſte de- 
melne occupia terres 


ou tenements a la vs- 
lunt celup que ad le 
Franktenement, & tiel 
occupier ne clatma ri⸗ 
ens foꝛſq; a volunt᷑, cc. 
{i celuy que ad le Frak- 
tenemet voile releaſer 
tout ſon dꝛoit al occu-? 
pier 3 FC. tiel Releaſe 
eft voſd, pur ceo que 
nul pꝛivity eff perenter 
eur per leaſe fait a f 
Occupfer , ne ꝑ auter 
manner, ec. 


Of Releaſes. 
461. 


UT where a man 

of his own head 
occupieth Land or Te- 
nements at the will of 


him which hath the wit 


Freehold, and ſuch oc- 
cupier claimeth no- 
thing but at will, &c. if 
he which hath the free- 
held will releaſe all his 
right to the occupier, 
&c. this Releaſe is void, ; 
becauſe there is no 
privity between them 
by the leaſe made to 
the occupier, nor by 
other manner, &c. 


Sect. 461,462. 271 


demeſne enter, &c. fo as Te: VideSeQ. 6 
is to be underſtood of g x 


_ at fu ſlerance, tec. 


fon rr 


a); Fas 2 1 —_ 


318 
wang and ae the prof ret 12 £3 AK 


quali iy By but * 92.20 Al. 130 AL: 


unto, then he is a N 
at will, and that way alle 
the Belcaſe is good- ki ne e 16.8 
one comerh te to à partici 3 
Ebay in land by bythe of 

in Jaw fp ap when 


by Act 
PLES 


by 
E bis 1 


C Nut Priuitie. Old N. B. 117. T3. 
Lib. 3. fol. 23. Walkers 
Privitie, ts' a word common ©; ee 


2 — the Engliſh as to the French, and in the underſtanding of the Common Law is vide Seck. 474. 


1. As Pꝛibies in Eſtate, whereot Lictletan here ſpeaketh, as between the Donoz and Donee» 
* and Leſſee, which pꝛivity is ever immediate. 
2. Patvies in Bloud as the Heir to the Anceſtoz, — 5 Cc. 
Paivies in Repꝛeſentation, as Exe duc. to the 


325 fourthly, Pzivies in Tenure, as the 


to two general heads, Pꝛibies in Deed, and Paivies in 


Sef. 462, &. 463. 


C Tem, ſi hom̃ en⸗ 
feoff auf hoes - 
de (a terre, ſur conft- 
dence, & al entent de 
pertoꝛmer (a darreifi 
volunk, & le Feoffoz 
occupiaſt meſm̃ la tet 
a xvolunt de ſes feof 
firs, c puts les feof- 
fees releſſont per lour 
fait a lour feoffo2 tout 
lour dꝛoit, æc. ceo ad 
eſte un queſfion , ſi 
tiel releaſe ſoit bon 
ou non. Et aſcuns 
ont dit q; tiel releaſe. 


Lſo, if a man en- 

feoff other men 

of his land, upon con- 
fidence, and to the in- 
tent to perform his laſt 
will, and the Feoffor 
occupieth the fame 
Land at the will of his 
Feoffees, and after the 
Feoffees releaſe by 
their Deed to their 
Feoffor all their right, 
&c. this hath been a 
queſtion, if ſuch releaſe 
be good or no. And 
ſome have ſaid, that 


Teſtatoz. 
d and Fenant, &c. which may be reduce 


Ere 5528 gig b. 15 E. 4. 


C 
s R. both Tide Tec. 302, 156.340. 
es 
ſhewed, and ap as it bath 


the latter opiz 
—— i better, being Little 
—_ — opinion. | 


C ferra entendue 4E-48.b. 9H. 7. fob 
per la Ley que te Feoffar e 1488.94. 
it maintenant eccupie 


la terre a la volunt de les 
F. eoffees, Foz intendments $a, gg. 100,110,367, 


of Law mentioned by our Ons ; 
thor 5 — bo 285 377 393,496,340. 


6. 
LP E 


hen « de e in tude 3 — 
* 1 uſe, as to the to 1 Mar. 111, Dyer, 
mance of his laſt wil on 
Pyy Feoffees 


Wh = © 


5 H. 6. Subpeens 22, 
35 l 6& tit. Deviſe. 


Cap. 8. 


Feoffees ſhail be ſeiſed to the 
ule of the Feoffoz and of his 
Heirs in the mean time. 


lpſæ etenim Leges cupiunt 
ut jure regantur. 


And reaſon would that ſeeing 
the Feolfment is ma de with⸗ 
out confideration,and the Fe⸗ 
— not dilpoled of the 
pꝛolits in the mean time, that 
dy conſtruatcn and intend= 
ment of Law the Feoffoz 
ought to occupy the lame in the 
mean time. Ind lo it is, when 
the Feoffo: diſpolcth the pꝛo⸗ 
firs fo: a particular time in 
przſcnti, the uſe of the Jnhe= 
ritance ſhall be to the Feoffoz 
and his heirs,and a thing not 
diſpoſed of. Mherein it is to 
be obſerved, That Lands and 
Tenements conveped upon 
conkivences, uſes, oz truſts, are 
to be ruled and decided if que⸗ 
Kon groweth upon the conli⸗ 
dences, ules, oꝛ truſts, by the 
Judges of the Law: foz that 
it eth by this and the 
next De they are with= 


tn the Entendment and con= 
rucion of the Taws of the 
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eſt voip, pur ceo que 
nul pzivity fuft per- 
renter les Feoftfees & 
four Feoffo2 , entant 
que nul Leaſe fuit 
fait apꝛes tiel Feoft- 
ment per les Feoffits 
al Feoffoz, a tener a 
lour volunk. Et al⸗ 
cuns ont dit le contra- 
ry, & ceo pur deux 
cauſes, | 


Sed, 463. 


ſuch Releaſe 1s void, 
becauſe there was no 
privity between the 
Feoffees and their Fe- 
offor, inſomuch as no 
Leaſe was made after 
ſuch Feoffment by the 
Feoffees to the Feof- 
for, to hold at their 
will: and ſome have 
ſaid the contrary, and 
that for two cauſes. 


Sed. 463. 


C N eſt, Que 

quat titel feoff- 
ment eſt fait. ſir con- 
fidence a perkozmer 
la volunt del Feoffoz 
il ſerra intendue per 
la Ley, que le Feoffo2 
doit maintenant oc- 


(as: CUpiet la terre a la 


a 

ment of lands at this dap up= 
on confidence, to to the intent 
to pet tom his laſt will, and 
a Feofment to the ule of me 

and perſons, and 
eſtate and eſtates as he 
Gall appoint by his laſt will ; 
fo; in the firſt caſe, the Land 
by his Will, and not 
the Feoffment;foz after the 
cofment the Feoffo: was 


ſeiſed in fee⸗ Umple as he was 


befoze ; but in the latter Caſe 
the Mill purſuing his power 
is but a direction of the uſes of 


volunk de ſes Feol⸗ 


fas & iſſint il eſt tiel 
manner de pzivity en- 


ter eur ficome home 


fait un Feoffment as 
auters, & ils inconti⸗ 
nent ſur le Feoffment, 
voilent c granteront 
que lour Feoffo2 occu⸗ 
piera la Terre a lour 
volunk, æc. 


Ne is, That when 
ſuch Feoffment 
is made upon confi- 
dence to perform the 
will of the Feoffee, it 
ſhall be intended by 
the Law, that the feof- 
for ought preſently to 
occupy the Land at 
the will of his Feof- 
fees;and ſo there is the 
like kind of privity 
between them; as if 
a man make a Feoff- 
ment to others, & they 
immediately upon the 
Feoffment will and 
rant, that their Feof- 
5 ſhall occupy the 
Land at their will,&c. 


the Feoffment, and the Eſtates paſs by execution of the uſes which were raiſed upon the Fe⸗ 
ofment ; but in both caſes the Feoffees are ſeiſed to the uſe of the Feoffoz and his Heirs in 
the mean time; and all, this, and much moꝛe concerning thts matter hath been adjudged. 

Note, uſes are raiſed either by tranſmutatton of the Eſtate, as by Fine, Feoffment, Com= 
mon recovery, c. og out of the ſtate of the owner of the Land, by bargain and ſale by Deed 
indented and inrolied, oz by Covenant upon lawful conſideration ; whercof pou may read 
plentifully tn my Rc ports. , 


I Feoffee to the uſe of A. and his heirs befo:e the Statute of 27 H 8 fo: monep bargaineth 
and ſelleth the land to C and his heirs, who hath notice of the fozmer ule ; pet no uſe paſſeth by 
this bargain and ſale, fo: there cannot be two uſes in Eſſe, of one and the ſame Land; and ſee= 
ing there is no tran{mutaticn of poſſeſſion by the Ter-tenant, the fozmer uſe can neither 
be cxtin> no; altered, And if there could be two uſes of one and the lame Land, then could 

not 


Lib. . fol. 17, f8. Sir 
Edward Ceres caſe. 
Dillon & Frayns caſe b. 
&c. fol. 413. 


11 


Lib. 3. 


Of Releaſes. 


Sect. 464. 


not the ſaid Statute execute either of them foz the uncertainty, Bue if A. viſſeile one to the 
uſe of B. and A. doth bargain and ſell the land foꝛ monep to C. C. hath an uſe : and here be 


two uſes of one 
cuted by 


land, but of ſeveral natures, the one, viz. upon the bargain and ſale to be exe= 
the Dtatute, and the other not- 


But ſince Littleton wzote,all uſes are transferred by Act of Parliament, (c) into poſſeſſion ; 
fo as the caſe which Littleton here puts is thereby altogethet s neceſſary to be 
known what the Common Law was befoze the making of the Dratute, and may ſerve foz 
che knowledge of the Law in like caſe. 


C Incontinent ſur le Feoffment. Quæ incontinenti fiunt incfle videntur. 


C 4 our volunt, &c. 


doth parties, as befoze in his pꝛoper place hath been ſhewed, 


q N aut cauſe 

ils allegeõt, 
Que i tiel fre vault 
xt s. per an, æc. don. 
que tiel Feoffoꝛ ſerra 
jure en Aſſiſes & en 
auters enqueſts en 
pleas realx, 4 aury 
en Pleas perſonals 
de quel graund ſum 
que les Plaintiffs 
voilent counter, Ec. 
Et ceo eſt pV Com- 
mon Ley de la fre, 
Ergo,ceo eft pur un 
graund cauſe, & la 
cauſe eſt, que la Ley 
voet que tiels Feof- 
fos c lour Heirs 
Dotent occupier, tc. 
e pꝛender & enjoyer 
touts maner de pꝛo⸗ 
fits, iſſues, & reve⸗ 
nues, tc. ſicomes 
les Tenem̃ts fuerot 
lour meſmes ſans 
interruption de les 
Feofffrs , nient ob- 
ſtant tiel Feoffnit, 
Ergo, meſme la Ley 
Done pavity peren- 
ter tiels Feoffozs 4 
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Nother cauſe they 

alledge, That if 
uch Land be worth 
forty ſhillings a year, 
&c. then ſuch Feoffor 
ſhall be ſworn in Aſſi- 
ſes and other enqueſts 
in Pleas reals, and alſo 
in Pleas perſonals , of 
what great ſumme ſo- 
ever the Plaintiff will 
declare, &c. And this 
is by the Common 
Law of the land, Ergo, 
this is for a great cauſe 3 
and the cauſe 1s, for 
that the Law will that 
ſuch Feoffors and their 
Heirs ought to oc- 
cupy , &c. and take 
and enjoy all manner 
of profits, iſſues, and 
revenues, &c. as if the 
Lands were their own, 
without interruption of 
the Feoffees, notwith- 
ſtanding ſuch Feoff- 
ment, Ergo , the ſame 
Law giveth a privi- 
ty between ſuch Fe- 
offors and the Feof- 
fees upon confidence, 


altered, Pet it is 


Here is implied, ebery Tenancp at will is at the will of 


q p the Dtatute of 2 H. 


5. cap. 3. Statut. 2. it 
is enaſted , in th:ee 
caſes hethat paſſeth in an En= 


ration amount unto fozty 
Warks. Ind it is worth 
the noting, That the Judges 
that were at the making of 
that Dtatute did conſtrue it 
2 equity : foz where the 
tatute ſpeaks in the diſ⸗ 
zunctive , debt oz damages, 
they adjudged that where the 
debt and damages amounted 
to foxty Marks, that it was 
within the Statute. For- 
teſcue (f) ſaith, Ubi damna 
vel debirum in perſonalibus 
Actionibus non excedunt qua- 
draginta Marcas monetæ Au- 
glicanæ; hinc non requlritur, 
quod Juratores in Actionibus 
hujuſmodi tantum expendere 
poſſint: habebunt tamen ter- 
ram vel redditum, ad valo- 
rem competentem, juxta diſ- 
cretionem juſticlariorum, &c. 
Ind fozaſmuch as at the 
time of the making of thts 
Dtatute, the greater part of 
the Lands in England in 
thoſe troubleſome and dange= 
rous times (when that un⸗ 
happy Controverſte between 
the houſes of York and Lan- 
caſter was begun) were in 
uſe, Ind the Statute was 
Pyp 2 


made 
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(e) 27 H. 8. cap. 105 


H. 5. fol. 5. 
© Forteſc, cap. 11. 


Sed. 465; 
&c. for which cauſes 
they have ſaid, That 


ſuch releaſes made by 
ſuch Feoffees upon 


Lib. 3. 


* 
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made to remedy a miſchief, ſeg Feofla's ſur con⸗ 
f uſe to return 
Annie men dt imall 6: no un- flidence, tc. pur queur 


nding; and therefoze the cauſes ils ont dit que 

Me nuzes fend teilten duften men, tiels Releaſes faits 
ode es and albeit in Law the Land per tiels Feoffirs fur confidence to their 
was the Feolfees, ver toz har confidence a lour Fe. Feoffor or to his heirs, 

Ceſtuy que uſe took the whole Offo2 ou a (es heires, &c. ſo occupying the 


Oy bg Bree =—_ cc. iſſint occupant la Lands, ſhall be good 
ſcience theland was his.there= tre, ſerra aſſets bon, x enough: and this is 
ze the Judges foz advance= cox le melioꝛ opinion the better opinion, as 
t k — f - 9 
tice, exended rhe rata come il ſemble, c. it ſeemeth. p T 
in etter) to Ceiiu 

—— and not to the Feof⸗ CE Quezre, car ceo i . _ 
ſemble nul Ley a ceſt ſcemeth no Law at this 


$. 
6.39.C (n) But note if a manhath jolr. day. 
— . a Frechold pur terme dauter j * 
vie, 02 is ſeiſed in his Wives right, and is returned on a Jury, pet if after he is returned, 
Ceſtuy que uſe, oz his wife die, he map be challenged; and ſo it is it after the return the lands 
be evicted. 


( Et ceo eſt per le Common Ley. Here thee things are to be obſerved. Firſt, 
That the ſureſt conſtruction of a Dtatute is by the rule and reaſon of the Common Law. 

Deconulp, That uſes were at the Common Law. Thirdly, That now ſeeing the Dtatute 
(8) 27 H. 8. cap. 10. (g) of 29 H. 8. ca. io. Which hath been enacted ſince LIttleton wꝛote, hath transferred the poſſeſ= 
flon of the uſe, this cale hol deth not at this day; but this latter opinion befoze that was good 
Lab, as Littleton here taketh it. | 


$7 EL. cap. 6. C Meſme la Ley done pr zvitie, G c. Hereof it followeth, That when the Law 
=_ to anp man anp eſtate oz poſſeſſion, the Law giveth a pzivity and other neceſſaries to the 
me: and Littleton concludeth it with an Jllative ; Ergo, meſme la Ley done privitic, which 
is — 2 * 2 — — * 1 0 
„ d the (Quzre made in the end of this Section is not in the D2tginal, but added 
NS —＋ by ſome other, and there foꝛe to be rejected. 
Lib. 1. fol. 12 f, 122,127, R —iAlſo ſince Littleton wrote, the laid Statute of 2 H. 5. is altered: fo: where that Dtatute 
140. in Chudleys caſe. limited fo:tp ſhillings, now a later Statute hath raiſed it to four pounds, and lo it ought 
Lib. 4 o_ — to be contained in the Venire facias. 
— 5-6 eng 6 Nota, an ule is a truſt oz confidence repoſed in ſome other, which is not iſſuing out of the 
i land but as a thing collateral, annexed in pꝛivit to the eſtate of the land, and to the perſon 
touching the land, (c. that Ceſtuy que uſe ſhall take the pzofit, and that the Ter=tenant Hall 
make an eſtate accoꝛding to his direction. Do as Ceſtuy que uſe had neither Jus in re, no Jus 
Fortec. cap. 25,26,27- ad rem, but only a confidence and truſt, foꝛ which he had no remedy by the Common Law; 
but fo beach of truſt his remedp was only by Subpœna tn Chancerp : and pet the Judges 
foz the cauſe afoeſaid made the ſaid conſtruction upon the laid Dtatute. 
Now how Juroꝛs ſhall be returned both in Common Pleas, and alſo in Pleas of the Crown, 
and in what manner evidence ſhall be given to them, and how they ſhall be kept until they 
give their verdict, you may read in Forteſcue, and therefoze need not to be here inſerted» 
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Tem, Releaſes 


Flet. lib. Sen  C| Lſo, Releaſes ac- 


15 H. 7. 14. 22 E. 4. 4. T is a certain rule, 6 


that when a releaſe 


doth enure by wap 
of Enlarging of an Eſtate, 
that there muſt be pꝛivit y 


_ of Eſtate, as between Leſ⸗ 


{oz and Leſſee, Donoꝛ and 
Donee. Foz if A. make a 
leaſe to B. foz life, and the 


lolonq; le mat- 
ter en faſt, aſcun 
foits ont lour effect 
per ſozce denlager 
leſtate celuy, a que 


cording to the 
matter in fact, ſome- 
times have their effect 
by ſorce to enlarge 
the ſtate of him to 
le 


UN 


un 


Lib. 3. 

le releaſe eff fait, St- 
come jeo leſſa certain 
terre a un home pur 
terme des ans, per 
fozce de que il eſt en 
poſſ. & puis jeo releſ⸗ 
ſa a lup tout le dꝛoit 
que jeo ape en le ter⸗ 


re ſans pluis parolr 


mitter en le kait, & de⸗ 
liver a luy le fait, 
donques il ad eſtate 
koꝛſque pur terme de 
ſa vie. Et la cauſe eſt, 
pur ceo que quant le 
reverſion ou le re⸗ 
mainder eſt en un 
home, le quel volle 
enlarger per ſon re⸗ 
leas leſtate le tenant, 
#c. il navera pluis 
greinder eſtate mes en 
tiel maner & koꝛme, 
ſicome tiel Feoffo2 
kuit ſeiſie en ka, & 
voiloit per ſon fait 
fafre eſtate a un en 
certain fozme , & De- 
liver a luy ſeiſin per 
force de meſme la fait: 
fi en tiel fait de feoff- 
ment ne ſoit aſcun 
parol de enheritance, 
Donques il ad fozſque 
eſtate pur terme de 
vie, & iſſint il eſt en 
tieſs releaſes faits 
per eux en la reverſi⸗ 
on, ou en le remain⸗ 
der. Car ſi jeo leſſa la 
terre a un home pur 
terme de ſa vie, t puis 
jeo releſſa a luy tout 
mon dꝛoit, ſauns pluis 
dire en le releas, ſon 


Of Releaſes. 


whom the releaſe is 
made. As if I let cer- 
tain Land to one for 
term of years,by force 
whereof he is in poſ- 
ſeſſion, and after I re- 
leaſe to him all the 
right which J have in 
the land, without put- 
ting more words in 
the Deed, and deliver 
to him the Deed, then 
hath he an eſtate but 
for term of his life. 
And the reaſon is, for 
that when the reverſi- 
on or remainder is in 
a man who will by his 
releaſe enlarge the e- 
ſtate of the Tenant, 
&c. he ſhall have no 
greater eſtate, but in 
ſuchmannerand form, 
as if ſuch Leſſor were 
ſeiſed in fee, and by his 
Deed will make an 
eſtate to one in a cer- 
tain form, and deliver 
to him ſeiſin by force 
of the ſame Deed : if 
in ſuch Deed of feoff- 
ment there be not any 
word of Inheritance, 
then he - hath but an 
eſtate for life, and fo 
it is in ſuch Releaſes 
made by thoſe in the 
reverſion or in the re- 
mainder. For if I let 
Land to a man for 
term of his life, and 
after I releaſe to him 
all my right without 
more ſaying in the re- 
leaſe, his eſtate is not 


Sect. 465. 
Leſſee maketh a Leaſe foz 
pears, and after A. releaſeth 
to the Leſſee foz years, and 
his hetrs, this releaſe is void 
to enlarge the eſtate, becauſe 
there is no pꝛibity between A. 
and the Leſſee fo: pears. 

It a man make a leaſe foz 
twentp pears, and the Leſſee 
make a leaſe fo: ten pears, if 
the firſt Leſſoꝛ doth releaſe to 
the ſecond leſſee and his heirs, 
this releaſe is void fo: the cauſe 
atoꝛeſat 


d. 

Fo: the ſame cauſe, if the 
Donee in tail make a Leaſe 
fs2 his ovon life, and the Do= 
no: releaſe to the Leſſee and 
his heirs, this releaſe is void 
to enlarge the eſtate. 

Ind as pꝛibitp is neceſſarp 
in this caſe, ſo p2ivity only is 


not ſufficient. Zs if an In⸗ 


fant make a Leaſe foz life, and 
the Leſſee granteth over his 
eſtate with warrany, the In⸗ 
fant at full age bzingeth a 
Dum fuir infra ætatem, the 
Tenant voucheth his Gꝛan⸗ 
toz , who entreth into War= 
rantp, the demandant Relea= 
ſeth to him and his Heirs ; 
Here is pꝛibitp in Law, and 
a tenancy in ſuppoſition of 
Law, and yet becauſe he in rei 
veritate hath no eſtate, it can= 
not enure to him by wap of 
inlargement; foꝛ how can his 
eſtate be enlarged, that hath 
not any ? 


If a Tenant by the courte= 
fie grant over his eſtate; pet 
he ts tenant as to an Fction of 
Waſte, Attoꝛnment, &c. and 
vet a Releaſe to him and his 
hetrs cannot enure to enlarge 
__ _ that hath no eſtate 
at 


But if a man make a leaſe 
foz pears, the remainder fox 
life, a Releaſe by the leſſoz to 
the Leſſee foz pears, and to his 
Hetrs, is good, foꝛ that he hath 
both a pzibity and an eſtate, 
and the releaſe alſo to him in 
the remainder foz life and hits 
heirs, is good alſo. 


If I grant the reverſion of 
my Tenant foz life, to ano= 
ther fo: life, now ſhall not J 
have an Ftion of (Ualte ; but 
if J releaſe to the Gꝛantee 
foz tife, and his herrs, now he 

hath 
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Lib. 3. 


(6H. C. releaſe 45. 
32 E.L, releaſe Sta- 
(a. 


pre . b. 18 E. 4 To 
22 Ati. 13.11 H. 7. 19. 
20 H. 6. 11. 


9 Hz. Dyer 263. 10 EL 
Beneios Littl. lib. 3. 
£ 68,55. 70. b. 130. b. 


See before in the 
chapter of iet fimple. 
(Þ) 40 E. 3. 41. 46 E 
19 E 6. 33 H. C. 5. 
10 E 4- 3+ 


10 E. 4.3 b. 27 H. 8 tit · 
Aienation. Br. 31. 8 H 
4 8. 40 Af. 5 $ Elizs 
Dier 263. 


Vide Lit. fol. 68, 69. 
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ſon eftate neſt my en · enlarged : but if I re- 
large. Mes ſtjeore- leaſe to him and to his 
— lefi a ly e a (es heirs, then he _ A 

* heirs, donques il ad Fee ſimple; and if I 
mp rey pviey as bath fer imple, c _—_ _ = = 2 to = 
— . » lefla a luy 4 (es Hers is body be- 
— 2 — heires de ſon tops gotten, then he hath a 


il ad fie taile, ac. Et it behoveth to ſpecifie 


— iſſint il covient de in the Deed what eſtate 
life ; fo? a ſpecifier en le fait he to whom the Re- 


his own life is Higher in que [eſtate teluy a } leaſe is made ſhall 


judgment of Taw, then. je releas eſt faſt a- have. 


mans li te. ve ra. 
It a Feme Covert be Te⸗ | 
nant fo: lite, a leaſe to the husband and his heirs is good, ko there is both p2ivity and an 
eſtate in the husband, twvhereupon the releaſe map ſufficiently entire by tap of entargement ; 
(a) fox by the entermarriage he gaineth a Freehold in his wives right, 
¶ Tout le droit. Vide Sect. 650. 


Pur terme des ant. So it is if a Belcaſe be made to Tenant by Dtatute Sta⸗ 
ple, oz Merchant, 62 Cenant by Elegir, as hath been ſaid; and ſo likewiſe to Gardein in Chi⸗ 
vairp which holdeth tn foz the value, dy him in the reverſſon of all his right in the land, by 
this a Freehold paſſeth fo: the lite of him to whom the releaſe is made; foz that is the great= 
cl eſtate that can paſs Without apt wozds of Inheritance. | | 

It a man make a leaſe foz ten years, the remainder foz twentp pears, he in the remainder 
releaſcth all his right to the Leſſee, he ſhall have an eſtate foz thirty pears, foꝛ one Chattel 
cannot den another, and pears cannot be conſumed in pears. 


C tes ff jeo Releaſe a luy & a ſes heires, &c. were it is to be obſerved, that 
when a reicaſe doth enure by way of enlargement of an eſtate, no Inheritance either in Fee 
fimple c Fee tail, can pals without apt wozds of Inheritance. 

But therc is a diverſity between a Relcaſe that enureth by way of enlargement of the ſtate, 
and by way of mitter leſtate; foz when an eſtate paſſeth by wap of mitter leſtate, there ſome⸗ 
time there need not any woꝛds of Inheritance. 2s if a jopnt eſtate be made to the husband 
and to his wife, and to a third perſon and to their heirs, the third perſon releaſeth all his right 
to the husband, this ſhall enure by way of mitter leſtate, and not by way of enlargement of 
the eſtate, becauſe the husband had a Fee ſimple, and needeth not to have any woꝛds of In⸗ 
heritance, So it is if the Releaſe had been made to the Wife. *. 

(>) It᷑ there be thzee Joyntenants, and one releaſe to one of the other all his right, thisen= 
urcth bp wap of mitter leſtate, and paſſeth the whole Fee ſimple without theſe woꝛds (heirs. ) 
But if there be two Joyntenants, and the one of them releaſe all his right to the other, this 
doth not to all purpoſes enure by wap of mitter leſtare, fox it maketh no degree; and he to 
whom Beicaſe is made ſhall foz many purpoſes be adjudged in from the firſt feoffoz, and 
this Releaſe fall veſt all in the other Joyntenant without theſe woꝛds (heirs. ) : 

But if therc be two Coparceners, and the one rcleaſe all his right to the other, this ſhall 
enure by way of mitrer leſtate, and ſhall make a degree, and without thece woꝛds (heirs) ſhall 
paſs the whole Fee lmple. And it is to be obſerved, that to Releaſes that enure by way of 
mirter leſtate, there muſt be pꝛibitp of eſtate at the time of the Releaſe. 

If two Coparceners be of a Rent, and the one of them taketh the Ter-tenant to husband, 
the other may reicaſe to her, notwithſtanding the Rent be in ſuſpence and it ſhall enure by 
way of mĩtter leſtate, and ſhe may releaſe alſo to the Ter⸗tenant, and that ſhall enure by wap 
of ee ap : but if ſhe releaſe to her fiſter and to her husband, it is good tobe ſeen how 
it enurt. 

Liccleton Having now ſpoken of Releaſes that enure by way of enlarge ment of the eſtate, and 
of releaſes that enurc by way of mitter leſtare, pꝛoceedeth to releaſes that enure by way of mit- 
ter le droit, So as of that which hath been and ſhall be ſaid by our Zuthoꝛ of releaſes, it ap= 
peareth that ſome do enure by way of Enlargement of eſtate ſome by way of mitter leſtare,ſome 
by wap of mittet le droit, by way of Entry and Feoffment, and ſome by Extinguiſhment. ; 

| Sect. 


engendꝛes, donques Fee tail, &c. And fo 


1 


UMI 


Lib. 3. 


C Cem, aſcuns foits releaſes 
urera de mitter æ veſtet le 
doit celuy que fait le Releaſe, a 
celuy a que le releas eſt fait. Si⸗ 
come un home eit diffeiſi, & il re- 
leſſa a ſon diſſeiſoꝛ tout le dꝛoit ij 
fl ad, en ceſt cas le diſſeiloꝛ ad ſon 
dꝛoit, iſſint q lou ſon eſtate ade- 
vant fuit toꝛtious, oꝛe per tiel re: 
teas il eſt fait loyal e dꝛoiturel. 


Of Releaſes. 
SeF. 466. 


Sed. 466,467. 


Lſo, ſometimes Releaſes ſhall 
enure de mitter and veſt the 
right of him which makes the Releaſe 
to him to whom the Releaſe is made. 
As if a man be diſſeiſed, 
leaſeth to his Diſſeiſor all his right; 
in this caſe the Diſſeiſor hath his 
right, ſo as where before his ſtate 
was wrongful, now by this releaſe it 
is made lawful and right. 


and he re- 


Til releſſa a ſor diſſei or, Ge. releaſe ſo of the Dillet= 
Tz # rele fon aifei/cr, Ov. Gnie putteth the right of the 


ſee to the Diſſeiſoꝛ, that it changeth the quality of the 
his eſtate was befo:e t92ongful, it is by this releaſe 


eſtate of the 
de lawful. But how far and to hat 


reſpects his eſtate is changed ſhall be ſaid hereafter in this Chapter, in his oper place, 
Et e 


9 


C ME hic nota, 
q quant pom̃ 
eſt ſeiſi en ta fimple, 
daſcun terres ou te⸗ 


nements, © un auter 


voile releaſer a lu 
tout le dꝛoit que il ad 
en melmes les teñts, 
il nebeſoigne de par⸗ 
ler de les heires celuy 
a que le releas eſt fait, 
pur ceo que fl avoit 
fe ſimple al temps de 
releas fait. Car ſi 
releas fuit- fait a luy 
pur un jour, ou pur 
un heure, ceo ſerroit 
aury fozt a luy en ley, 
licome il uft releas a 
lup & a ſes hcires. 
Car quant ſon dꝛoit 
fuit ale de luy a un 
foits per ſon releas 
ſans aſcun condition 


Seft. 467. . 


Ut here note; that 
when a man is ſei- 
ed in fee ſimple of any 
lands or tenements, and 


another will releaſe to 


him all the right "which 


he hath” in the ſame 


Tenements, he need- : 


eth not to ſpeak of 
the Heirs of him to 
whom the releaſe is 
made, for that he hath 
a fee (imple at the time 
of the Releaſe made: 


5 L nebeſoigne a pas 
1124 E 
Lirtleton 


C Car ſi releaſe fuit 
fait a luy pur un jour, 


for if the releaſe. was of the 


made to him for a { 


day or an hour, this 


ſnall be as ſtrong to 


him in law, as if he had 


releaſed to him and his 


heirs. For when his 
right was once gone 
from him by his Re- 
leaſe without any con- 


ans aſcun coudi- 
tior, 
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Vide 6 E. 3. 1F« 
12 B. 4 Us Deſcant. 


F. 35 


(c) 4 E. 3. Releaſe 7 
43 All. 18. 1 Ad. 3 
gr All. 13. 81 H. 27 
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Se8.468,466g: 


tion, EC. Herein is implied UC. Are dition, &c. to him that 


two erg, firſt between 


ſimple , ff eſt 
the eſtate in a 
Bightand ben 3 touts jours. 
is the DeRilee eannot reltaſe natt ofthe eſtas, ay hav 
right upon condition, as here it apyvareth by. Littleton, (c. 


die a hath the fee ſi imple, it is 


gone for ever. 
eaſy 


ei vet 
and it our 


Wiz 


And bre 4s another diverſity bet been a right, tpbereaf Llætleton — ds a cl hh is 
| — 7 - a condition created bp the party which is odiaus in tit 
—— eſtares. Ind therefoze if a conditton de re Which is ous is Law, & 
and the condition _ 

Sat things may de done upon condition ts too a matter ta hende tn this e 
Auth; — of conditions defoge ; only to gide a 22 of ſome t 2 1 6 Aben 
Wall million of a Millein —— npon condi 


an Attomment to a G 
once ſetled; But _ ts to 
e nn pt En e 
t rs Paten4s0 an Alien 

02 precedent 3 and ſo may the — make a Charter of pardon to a man of his life — reg con= 
pop. — is aboveſatd.. 


con 
obe un 4 date is 
hole calts the 1 — ts Lond 


Seeg. 468. 


C Es lou home ad un rever- 

ſion en f& ſimple, ou im 
remainder en f& ſimple, al temps 
de releas fait, la M voile releaſer 
al tenaut put terme dans, ou pur 
terme de vie, on al tenant en te 
H content a determiner le⸗ 
late que celan, aque le releas eit 
fait avera per fozee de meſme le re- 
— — ces que tiel releag-enure- 
de celuy, @ 


Ut where a man hath a rever- 

ion in fee ſimple, or a remain- 

er in fee ſimple, at the time of the 
Releaſe made, there if he will re- 
leaſe to the tenant fox years, or for 
like, ar to the tenant in tail, he 
ought to determine the Eſtate, 
which he to whom the releaſe: in 
wade ſhall have by force of the 
ſame releaſe, for that ſuch releaſe 


ſhall enure to enlarge the eſtate af 


him to whom the releaſe is % 


Of deu hath denn laid before. | 


2 


SeF. 


Es guterment el lou 
1 home ad fozſque dꝛoit 
terre, E tiens en le re⸗ 
4. te remainder en 
titel home releſſa tout 

um que eft tenant de 
franktenement, tout ſon dꝛoit 
coment que nul mention 
de les hefres celuy a 
as eſt fait. Car ſi jeo 
tin home pur terme 


2 


5 
115 


*F 
1 


2 
x 


121 
Hel 


469. 


Br: otherwiſe it is where a man 
a 


hath but a right to the Land, 

nd hath' nothing in the reverſion, 
nor in the remainder in Deed. F or 
if ſuch a man releaſe all his right to 


one Which is tenant- of the Free- 


hold, all his right is gone, albeit 


no mention be made of the heirs 
of him to whom the Releaſe is 


made: for if I let lands to one for 
term of his life, if I after releaſe 


de 


TIT 


Lib. 3. 
de ſa vie, ſi jeo puis releaſe a luy 
pur enlarger ſon eſtate, il covient 
que feo releſſa a luy 4 a ſes heirs 
de ſon cops engender, ou a luy & 
a ſes heirs, ou per tiels parols: 4 
aver 4 teñ a luy & a ſes heirs de 
ſon cops engendzes, ou a les 
heirs males de ſon cops engen- 
dꝛes, ou tiels ſemblables eſtates, au 
auterment il nad pluis greind e⸗ 
ſtate q il avoit ade vant. 


1A Un que eſt Tenant de Franktenement. 
leaſe of a right made to any that hath an eſtate of Freehold in Deed oz tn Kats, 
As if a Diſſeiſoꝛ make a Teak for lite, if the Dilſeilee 
the Leſſee, this is good, and directly within the rule of Littleron, becauſe the 
eſtate of Freehold, albeit there be no pzibity. Ind lo it is if a Difſeiſoz ma 
A. and his Heirs during the lite of B. and A. dieth, a releaſe by the Diſſeiſte to his Heir, beſoze 


pꝛivbitp at all is requiffte. 


he doth actually enter, is good, 


Of Releaſes. 


Sed. 470. 


to him to his eſtate, it 
behoveth _ 4 to him and 
his heirs engendred, 
or to him and his fleirs or by 
theſe words : To have and to hold 
to him and his heirs, of his body 
engendred, or to the Heirs males 
of his body engendred, or fuch 
like eſtates, or otherwiſe he hath 
no greater eſtate than he had 
before. 


Here it appeareth, that to a Re 


Sed. 470. 


Es ſi mon teñ a terme de 

vie, leſſa meſme la fre 

ouſter a un auter pur terme de vie 
de ſon Lefſ&, le Remainder a un 
auter en f&#, oꝛe ſi jeo relefla a ce- 
luy a que mon Tenant leſſaſt pur 
terme de vie, ceo ſerra barre a 
touts jours, coment que nul men- 
tion ſoit fait de (es Peirs, pur ceo 
que al temps de releaſe fait jeo 
avoy nul reverfion, mes tanſole- 
ment un doit daver la reverſion : 
car Þ tiel leas, & le remainder 
oufter que mon Tefit fit en ceo 
cas mon reverſion fuit diſconti⸗ 


nue, tc. c tiel releas urera a celup 


en k remainder, daver advantage 
de ceo auribien come al Tenant a 
terme de vie. 


q K having befoze 


right which in lome reſpeus enureth 
tleton here putteth, the Keieaſe to 


relpett of him that made the releaſe, and that it hail i ore op boy 


fpokeu of releaſes, 
VL way of mitter leſtate, and by way of 


UT it my Tenant for life let- 
teth the ſame Land over to 
another for term of the life of his 
Leſſee, the remainder to another 
in Fee; now if I releaſe to him to 
whom my Tenant made a leaſe for 
term of life, I ſhall be barred for 
ever albeit that no mention be 
made of his Heirs, for that at the 
time of the releaſe made I had no 
reverſion, but only a right to have 
the reverſion. For by ſuch a re- 
leaſe and the remainder over which 
my Tenant made, in this caſe my 
reverſion was diſcontinued , &e. 
and this releaſe ſhall enure to him 
in the remainder to have advan- 
tage of it as well as to the Tenant 
for term of life, 


of | 
which enure by | | ELL A 


3 of in this caſe FE: in: 
by way "_ 
inder, which 


dhe remain 
7 
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Lib. 3. 


(a) Lib. $. fol. 148. 
Edw. Althams caſe. 


11 H. 6. 41. 


(b) 13 E-4.tit. Deſcent. 
F. 29. 


Cap. 8. 


Of Releaſes. Sec. 471, 472. 


is a quality of an inheritance extinguiſhed. But ret the right is not extine> in Deer, as ſhall 
be laid hereafter in this Chapter. 


C Mor reverſion fuit diſcontinue, Cc. 


Here Diſcontinue is in a large ſenſe 


taken fo: De veſted, though the entry of the Leſſoz be not taken away, which ts implied in 


this ( &c. ) 


J (Ont come un Le- 


rant en Ley. cubich 
is ccrtainlp true in thts caſe 
of remainder; and ſo it is alſo 
in caſe of a re berſten; as if a 
Diſſeiſoꝛ make a leale fo: life, 
and the Dillcilce doth releaſe 
all his right to the Leſſee, this 
Releaſe Gall enure to him in 
the Reverſion, albeit they have 
ſeveral eſtates, as hath been 
laid, which is implyed in this 


( Kc. ) 

But it a Diſſeiſoz make a 
icaſc fo: life, the remainder in 
tee, albcit they to ſome pur⸗ 


Set. 471. 


* Ar a cel intent 

le Tenant a 
terme de vie, & celuy 
en le remainder (ont 
ſicome un Tenant 
en Ley, & ſont ſicome 
un Tenant kuit ſole 
ſeiſie en ſon demeſne 
come de fe& al temps 
de tiel Releaſe fait a 
luy, æc. 


OR tothis intent 

the Tenant for 
term of life, and he in 
the Remainder, are as 
one Tenant in, Law, 
and are as if one Te- 
nant were ſole ſeiſed 
in his Demeſne as of 
fee at the time of ſuch 


releaſe made unto him, 


&c. 


poles (as here is ſaid) are as one Tenant in Law; yet if the Diſſeiſee releaſe all Actions to 
the Tenant foz life, after the death of the Tenant foz life, he in the remainder ſhall not take 
benefit of this releaſe, foz it extendeth only to the Tenant fo: life, as it is holden (a) in Ed- 
ward Althams caſe. Ind in like manner, if the Diſſeiſoꝛ make a leaſe fo: life, and the Diſſeiſee 
relcaſe all Fctions to the Leſſee, this enureth not to him in the reverſion ; and ſo our Juthox 
ts to be underſtood of a releaſe of Rights, and not of a releaſe of Adi ions, to the Tenant fo: 
life, as to 02 foz the benefit of him in the remainder oz reverſſon. 


C 87 home ſoit diſſei- 

fee, OC. This is 
to be underſtood Where Ter 
nant in fee ſimple is diſſeiſed 
and releaſe; fo if Tenant fo: 
lafe be diſſeiſed by two, and he 


Seck. 472. 


J Tem,ſt home ſoit 

diſſeiſie pur deux, 
fil releſſa a un de eux, 
il tiendꝛa fon com⸗ 
paignion how de 
Terre, æ per tiel Re: 
leaſe il avera le ſole 
poſſeſſion & eſtate en 
la Terre. Mes > 


un Diſſeiſoꝛ enfeoffa. 


deux en Fe, t le Dil⸗ 
ſeiſee releſſa a lun 
des feoffag, ceo ure⸗ 
ra a ambideur de les 
Feoffees , & la cauſe 
de diverſity ent᷑ ceux 
deux caſes eſt aſſets 
pꝛeignant. C Pur 


Lso, if a man be 

diſſeiſed by two, 
if he releaſe to one of 
them, he ſhall hold 
his Companion out of 
the Land, and by ſuch 
Releaſe he ſhall have 
the ſole poſſeſſion and 
Eſtate in the Land. 
But if a Diſſeiſor in- 
feoff two in fee, and 
the Diſſeiſee releaſe 
to one of the Feoffees, 


this ſhall enure to both 


the Feoffees, and the 
cauſe of the diverſi- 
ty between theſe twq 
caſes is pregnant e- 


ceo 


UN 


UMI 


Lib. 3. Of Releaſes. Sect. 472. 


nough. Fo fon diſſeiſed and the Leflee 
ceo que ils veignont gh : r that they — 
eins per feoffment, # come in by Feoffment, gre may enter, tor the term 
lauters per toꝛt, cc. and the others by for years is exrin and deter= 
wrong. &c mined. But otherwiſe it is in 
g/ SC. caſe of a Leſſee foz life; fo the 
Diſſeiſoꝛ hath a Freehold, whereupon the releaſe of Tenant fo: life may enare, but the 
ſeiſoꝛ hath no term foꝛ pcars, whereupon the releaſe of the Leſſee foz pears map enure. 

And ſo it is if Leſſee in Tail be diſſeiſed by two, and releaſeth to one of them, it ſail enare 
to them both. But if the Kings Tenant foꝛ life be diſſeiſed by two, and he releaſeth to one 
of them, he ſhall hold out his Companion, fo2 the Diſſeiſoꝛ gained but the Eſtate foz life. Do 
if two Jopntenants make a leaſe foz life, and after do diſſeiſe the Tenant foz life, and he re= 
leaſe to one of them, he ſhall hold out his Companion, foz the Diſſeiſin mas but of an Eſtate 
fo: life. pi 

If Tenant oz life be diſſeiſed by two, and he in the reverſion, and Tenant foz life joyn 
in a Releaſe to one of the Diſſeiſoꝛs, he ſhall hold his Companion out; and pet it cannot enure 
by wap of Entr and Feoffment. But if they ſeverally releaſe their ſeveral rights, their ſe⸗ 
veral Releaſes (hall enure to both the Diſſeiſoꝛs. 

But here, in Littletons caſe, where Tenant in Fee ſimple is diſſeiſcd by two, and releaſcth 
to one of them, this foꝛ many purpoſcs enureth by wap of Entry and Feoffment.and therefoze 
he to whom the Releaſe is made ſhall hold out his Companion, and be made ſole Tenant of 
the Fee ſimple. And this holdeth not only in caſe of a Diſſeiſin, but alſo in caſe of Jntru= 
ion and YFbatement : but neceſſartip he to whom the Releaſe is made muſt be in by wꝛong, 
and not by Title. 

It two men do gain an Advoboſon by uſurpation, and the right Patron releaſeth to one of 
them, he ſhall not hold out his Com pan ion, but it ſhall enure to them both; fo2 ſeeing their 
Clerk came in by admiſſion and inſtitution, which are judicial acts, thep are not mceriy in 
by w2ong : foz an uſurpation ſhall cauſe a Remitter, as it appeareth in F. N. B. 13. m. 

But if a Leaſe fo: life be made, the Remainder foz life, the remainder in fee, and he in re⸗ 
ma inder fo: life diſſeiſeth the Tenant fox lite, and then Tenant foz life dieth, the Diſſei ſin ts 
purged, and he in the remainder foꝛ life hath but an Eſtate fo2 life. And ſo note a diverflty, 
where the particular eſtate foz life is pꝛecedent, and when ſublequent. 

Where our Zuthoꝛ putteth his caſe of one diſſeiſed, put the caſe that two Jopntenants in 
Fee be diſſeiſed by two, and one of the Diſſeiſces releaſe to one of the Diſleiſozs all his right, 
he ſhall not hold out his Companion, becauſe the Releaſe is but of the moicty without any 
certainty. 

Af a man be diſſeiſed by two women, and one of them take Husband, and the Diſſeiſee re= 
leaſe to the Husband, this ſhall enure to the adban of both the Diſſeiſoꝛs, becauſe the 
Husband was no w20ng-doer, but in a manner in by Title. 


C II avera le ſole poſſeſſion & eſtate. It two Dillciſozs be, and they make a 
Leaſe foz life, and the Diſſeiſee releaſe to one of them, this ſhall enure to them both, and to 
the benefit of the Leſſee foz life alſo : foz he cannot by the Releaſe have the ſole poſſeſſion and 
Eſtate, foꝛ part of the Eſtate is in another. 

Ind ſo it is (as it ſeemeth) if the Diſſeiſoꝛs make a Leaſe fo: pears, and the Diſſeiſee re⸗ 
leaſe to one of them, this ſhall enure to them both; foz by the Releaſe he cannot have the ſole 
poſſeſſion : And it appeareth by Littleton, That he muſt have the ſole poſſeſſion, and hold his 
Companion out. But the Moꝛtgagee upon condition, having bꝛoken the condition, is diſſet= 
led by two, the Moꝛtgagoꝛ having title of Entry foz the condition bzoken, releaſe to the one 
Diſletſoz ; albeit they be in by w2ong,pet the Releaſe ſhall enure to them both foz t wo cauſes : 
Firſt, foz that they are not wꝛong⸗ doers to the Moꝛtgagoꝛ, but to the Woztgagee; and by Lit- 
tletons caſe it appearth, That w:ong is done to him that made the Releaſe. Secondly, that 
he that makes the Beleaſe hath but a Title by fozce of a Condition, and Littletons cale is of 
a Right. Like Law of an entry foꝛ Woztmain, oz a conſent to a Baviſhment, &c. 


J Mes þ un Diſſeiſor in feoſſa deux, &. And the reaſon of this diverfity is, 
Foz that the Feoffees are in by Title, and are pzeſumed to have a Warranty, which is much 
favoured in Law, and the Diſſeiſoꝛs are meerly in by wzong. And the equity of the Law 
28 in this cale, the benefit of the eſtranger to the Releaſe, coming in by one jopnt 


¶ Fur ceo que ils veignont eins per Feoffment: &. lauters per Tort. 
This is of a new addition, and not in the oziginal, and theretoze I paſs it ober. 


5332 Sect. 
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15 H. 6. 22. 38 H. 6.28. 
Cale de Occupants 


21 H. 6. 41. 
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21 H.'6. 41. 11 H. 4.33. 
9 H. 7. 25. 2 E. 4. 16. 
2 E. 4. 78. 12 Aſſ. 22. 
Vide « H, 6. 28. 


Cap. 8. 


Of Releaſes. 


Self. 473, 474+ 


Sect. 473. 


C T Tem, ſi jeo ſte diſſeiſie, 4 

mon Diſleiſo2 eſt diſſeiſie, 
ſi feo releaſe a Difſeiſo2 de mon 
Diſſeiſoꝛ, jeo navera a unc; aſl, 
ne entra ſur le Oifſeiſoz, pur ceo 
que fon Diſſeiloꝛ ad mon dꝛolt per 
mon releaſe, æc. Et iſſint il ſem⸗ 
ble en tiel cas, ſi ſopent xx Dil⸗ 
ſeiſoꝛs, cheſcun apꝛes auter, & jeo 
releſſa a le darreine Oiſleiſoz, 
celuy Diſſeiſoꝛ barrera touts les 
auters de lour actions & lour 
titles. Et la cauſe eſt, come il 
ſemble, pur ceo que en mults 
cales, quant un home ad loyal 
title dentre, coment que il nentra 
pũs, il defeatera touts meane titles 
per (on releaſe, cc. Mes ceo neſt 
my en cheſcun caſe, come ſerra dit 
apes. | 


| Lſo, if I be diſſeiſed, and my 
Diſſeiſor is diſſeiſed, if I re- 
leaſe to the Diſſeiſor of my Diſſei- 
ſor, I ſhall not have an Aſſiſe nor 
enter upon the Diſſeiſor, be- 
cauſe his Diſſeiſor hath my right 
by my releaſe, &c. And fo it 
ſeetneth in this caſe, if there be 
xx diſſeiſed one after another, 
and I releaſe to the laſt Diſſeiſor, 
this Diſſeiſor ſhall bar all the 
others of their actions and their 
titles. And the cauſe is, as it 
ſeemeth, for that in many caſes 
when a man hath lawful title of 
entry, although he doth not enter, 
he ſhall defeat all mean titles by 
his releaſe, &c. but this holds not 
in every caſe,” as ſhall be ſaid here- 
after. y 


Leere it is to be obſerved, that a Beleaſe by one whole Entrp.is lawful to him that ts 
in by wꝛong, ſhall purge and take away all mean Eſtates and Titles. Ind 
our Authoꝛ firſt putteth his caſe of two Eſtates by wꝛong, and after of twenty Diſfeifins, alt 


Eſtates be wꝛong. 


If A. diſſeiſe B. who infeoffeth C. with warranty, who tnfeoffeth D. With warrantp, and 
E. diſſeiſeth D. to whom B. the firſt Diſſeiſee reteaſcth, this doth defeat all the mean Eſtates 
and Warrantics, becauſe the releaſe of B. is made to a Diſſeiſoz, and His Entry is lawful. 


Sec. 474. 


C | Terr, ſi mer Diſſei- 


ſor leſſa,&**c. It the 
Tiſleiſoz make a Leaſe fo: 
life, and the Leſſee -maketh a 
fcofkment in Fee, and the Diſ= 
ſciſee releaſeth to the Feoffee, 
the Diſſeiſoz ſhall not enter 
upon the Feoffee'; ' fo2 albeft 
the rcleaſe to one joynt⸗ Feot⸗ 
kee of a Diſſeiſoꝛ as hath been 
ſaid, ſhall not exclude the other; 
pet a Beleaſe to the Feoffee of 
a Tenant fo: life, in this caſe 
hail take awap the Entrp of 
the Diſſeiſoꝛ foz the alienati⸗ 
on which was made to his 


C 1 Tem;\i mon dii⸗ 
ſeiſoꝛ lefſa les 
tenem̃ts dont il moy 
diſſeiſiſt a un auter 
home pur terme de 
vie, puis le Tenant 
a terme de vie alfena 
en fee, æ jeo releſſa al 
aliente, cc. donque 
mon Diffeiſo2 ne poſt 
enter, Cauſa qua ſu- 
pra, coment que a un 


A Loo, if my Dif 
ſeiſor letteth the 


tenements whereof he 
diſſeiſed me to ano- 
ther for term of life, 
and after the Tenant 
for term of life alie- 
neth in fee, and I re- 
leaſe to the Alienee, 
&c. then my Diſſeiſor 
cannot enter, Cauſa qua 
ſupra, albeit that at one 


foits 


LIMI 


UMI 
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foits lalienation fuit time the alienation — 1 having'the 
, ; «+ JL nyerttance by diſſeiſin, fo as 
a ſon diſenheritance, was to his diſinheri he could have no warranty an= 
ec. tance, &c. nexed to it, and Tenant toꝛ lite 
| hath fozfeited his Eſtate. . But 
if the entry of the Diſſeiſee were not lawful, it is otherwiſe. As if a man make a Leaſe fo: 
Life, and the Leſſee foꝛ life is diſſeiſed, and that Diſſeiloz is Diſletled, and he in the reverſion 
re leaſeth to the lecond Diſſeiſoz, the firſt Diſſeiſoꝛ ſhall enter upon the ſecond Diſſeiloꝛ, and 
his entry is lawful ; and ik the Leſſee fo: life re=enter, he ſhall leave the reverſion in the 
firſt Diſſeiloꝛ; and the cauſe is, fo that the entry of the Diſleiſoz at the time of the Releale 
made was not lawful, And the Book of (m) 9 H. 9- 25. is to be intended of an Eſtate tail, 
mutatis mutandis. ft RES 1 33 * 
It in the caſe afo:eſaid, the Diſſeiſoz make a Leale q life, and the Leſſee enfeoffeth two⸗ 
and the Diſſeiſee releaſe to one of the Feoffees, this ſhall bar the IDiſſeiſs2, as hath been ſad 3 
but yet he (hall not hold out his Companion. * 


FCeck. 475. 


C T Tem, ſi home | Lſo, if a man be JT Þe reaſon of this caſe 
_ ſoit diſſeiſie, \ diſſeiſed who hath gt: PV wigs — 


le quel ad fits deins a ſon within age and the Abatoz is in the land by 
age 4 mozuſt, æ& e- dieth, and the ſon be- Wong. . | 
ſteant le fits deins ing within age the Diſ- Endl aun Is both an 
age, le Diffefſoz mo- ſeiſor dieth {ciſed, and and flgnificth in his paper 
ruſt ſeiſie, & la terre che Land deſcend to ſenſe w err br hug rake be 
'Difcendiſt a ſon heir, his Heir, and a ſtranger dinuniſheth and — 


u. un eſtranger a- abate, and after the ſon waythe Freehold in Law de⸗ 
bate & puis le fits of the Diſſeiſce when — — 
le Diſſeiſa quant ii he cometh to His full nifying ſaveranion oz with- 
vient a 5 plein age, age releaſeth all his ausge et a man! Jn-ano- 
releſſa tout ſon dꝛoit right to the Abator 3 in ther ſenſe it ſignifieth to pꝛo⸗ 
a labatoz,enceſt caſe this caſe the heir of the ght; as 10 abate Caller, 


P . le Diſſeiloꝛ DIG {hall not uy Houſes, and the like, — 
navera Aﬀiſe de an Aſſiſe of Mortdan- om at Sos: Gn 
mo2tdanceſto2 Evers ceſtor againſt the Aba- menrum, wie is an Entry 
* l * — ion. 20w 
labatdz, mes ſerra tor; but ſhall be bar- Pgrrene iner biftellnem- 
pur ceo que laba⸗ red, becauſe the Aba- Abatamentum, Intruſionem, De- 
tz ad le droit del tor hath the right of — pope ay 
fits le Diſſeiſz per the ſon of the Diſleiſte 4 Pigeiün is 2 wongful 
ſon releas, & lentry by his Releaſe, and the putting our of him that ts 
le fits Fuit congea- entry of the fon; Was ans is When n 
— ceo que il kuit 2 for that he . of an eltae 
eins age al.femps was within age at the —— 
del dilcent; et. time & Ub deiade, ec, 
1 6: pole himſelf and abate. 


Intrugon, firſt pꝛoperly, (n) is * 
expettant upon an Eſtate fag life, an 
the entry of the Heir an eſtranger doth interpoſe himleit and intrude, 


— 
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(m) 9 H. 7. 27. 


Vet. N. B. 115. Britton, 
cap. 51. 

Bracton, lib. 4 Cap. 2. 
F N. B. 203. f. W. 1. 
c. 17. 


711727 1 
A FveeVey died ſeiſed of any eſtate of Inheritance (n) F. N. B. 203. Feta, 
then Tenant toꝛ ute dieth, and between the death and lib. 4. cap. 30. 


Secondi y, (o) he that entreth . of the Kiugs. Demelnes, 5 and taketh the profits, @ — Com, Caſe de 


is latd ro intrude upon the Ktngs 
& ” Thirdly, 


Lib. 3. 
(p) F. N. B. 141. f. g. h. 
* 


(q) Glanvil, Ii. 9. ca. 11. 


Britton, fol. 28, 29. 


9 H. 7. 25. 


Lb. T. fo 147. Mayowesy 
Cake. 


14 H. 8. 18, per poxt· 


o 


Cap. 8. Of Releaſes. Seck. 476, 477. 


Thirdlp, (p) when the Heir in ward entreth at his full age, without ſatisfaction fo: hi⸗ 
marriage, the Writ ſaith, quod intruſit. 

Deforciamentum compꝛehendeth not only theſe afozenamed, but any man that holdeth land 
whereunto another man hath right, be it by deſcent oꝛ purchaſe, is ſaid to be a Defozceoz, M⸗ 
ſurpation hath two ſignifications in the Common Law; one, when an eſtranger that no right 
hath, pzeſenteth to a Chnrch, and his Clerk is admitted and inſtituted, he is ſaid to be an 
uſurper, and the wzongful act that he hath done is called an Uſurpation. 

Decondlp, when any ſubject doth ule without lawful warrant, Boyal Franchiſes, he is ſaid 
to ulurp upon the King thoſe Franchiſes, Purpreſtura, oꝛ Pourpreſtura, a Purpzeſture ; (q) Pur- 
preſtura eſt, & c. generalirer quories aliquid fir ad nocumentum Regii tenementi, vel Regiz = (vel 
aliquarum publicarum) vel civiratis,&c. And becaule it is pꝛoperly when there is a houle builded, 
oꝛ an Incloſure made of any part of the Kings Demcſnes, oz of an high wap, oz a common 
ſtreet oz publick water, oꝛ ſuch like publick things; it is derived of the French woꝛd Pourpris, 


which lignifieth an Inclolure; but ſpecially applied, as is afozeſaid, by the Common Law. 


* Ere the entry ot the 
Diſſeiſee is congea⸗ 
ble, and yet the releaſe doth 
not avoid the Condition, 
becauſe the Feoffee is in by 
Title,as hath been ſaid,and 
may have a warranty. And 
heretn our Juthoz expꝛel⸗ 
leth a diverſity between a 
Condition in Law, and a 
Condition in Deed; foz in 
the caſe befoze , when the 
Diſſeiſee releaſeth to the 
Feoffce of the Tenant foz 
life, the Condition in Law 
is taken awap; but other= 
wiſe it is in this caſe of a 
Condition in Deed. ' 
But if the Feoffee upon 
condition make a feofment 
in fee over without any 
Condition, and the Diſſei⸗ 
lee reicaſe ts the ſecond Fe⸗ 
offce, the Condition is de= 
ſtroped bp the releaſe befoze 
the Condition bzoken after. 


- Fo: the ſtate of the ſecond 


Feoffee was not upon any 
expꝛeſs Condition, as Little- 
ton here putteth his caſe, 


and he map have advantage 


Sect. 476. 


C ES ſi home 
ſoit diſſeiſie, c 
le diſſeiſoꝛ fait feoff: 
ment ſur condition, 
ceſfaſcavoir, de rendꝛe 
a luy certeine rent, 
e pur Default de pay- 
ment un re-entre, cc. 
ſt le diſſeiſie releſſa al 
Feoffee ſur Condition, 
uncoꝛe ceo namendꝛa 
leſtate le Feoffee ſur 
condition; car nient 
obſtante tiel releas; 
uncoze ſou eſtate eſt 
ſur condition ſicome il 
kuit devant. 
¶ Et cum hoc con- 
cordat opinio omnium 
Juſticiariorum. Paſch. 


9 H. 7. C 


Ut ifa man be diſ- 
Beete and the diſ- 
eiſor maketh a feoff- 
ment upon condition, 
VIZ. to render to him 
a certain rent, and for 
default of payment a 
re- entry, &c. if the 
Diſſeiſee releaſe to the 
Feoffee upon conditi- 
on, yet this ſhall not a- 
mend the eſtate of the 
Feoffee upon conditi- 
on ; for notwithſtand- 
ing ſuch releaſe, yet his 
eſtate is upon conditi- 
on as it was before. 
C And with this 
agreeth the qpinion of 
all the Juſtices, Paſch. 


9 H. 7. 


of the Releaſe, becauſe it is not againſt his own pzoper acceptance, as Lictleton ſpeaketh in 


the next Section. 


But if it be wꝛongtul Title, ſuch a Title ts taken awap by a Re ; ' diſſeiſed 
B. to the uſeof C. B. releaſe to A. this ſhall take awap the +. ns 5 840A 
becauſe it ſhould make him a wꝛong doer ; as if the Diſſeiſoz be diſſeiſed, the Diſſeiſee relea⸗ 
ſeth to the ſecond Diſſciſee, this taketh away the right the firſt Diſſeiſoꝛ had againſt the le⸗ 
cond; aud a relation of an Eſtate gained by boꝛong ſhall never defeat an Eſtate ſubſequent 
gained by right againſt a angle opinion, not affirmed by any other in one of our Book, 


Tr + Diſfiſor 
grant un Rent- 


charge, Ec. pere is im⸗ 
plied Commons, oꝛ any other 


ed. 477. 
q E ' meſme le 

manner ett, lou 
home ſoit diſſ.de cer- 
teine terre, tle diſſei⸗ 


ment of C. to the Diſſeiſin, 


N the ſame manner 
it is where a man is 


Diſſeiſed of certain 
lands, and the Diſſeiſor, 


(02 


UM 


UMI 


Lib. 3. 

ſo2 graunt un rent 
charge hoꝛs de melm 
la terre, ec. coment 
que apꝛes le diſſeiſee 
releſla al diſſeiſoꝛ, cc. 
uncoꝛe le rent charge 
demurt en la -fo2ce, 
Et la cauſe en ceur 
deux caſes eſt ceo, q̃ 
home navera advan- 
tage per tiel releas q 
ſerra encounter ſon 
pꝛoper acceptance, & 
encounter ſon grant 
demeſne : & coment 
q aſcuns ont dit que 
lou lentre ð home eſt 
congeable ſur un te⸗ 
nant ſil releaſiſt a 
meſme le tenant, q 
ceo availeroit a le 
tenant, ſicome il uſt 
enter ſur le Tenant, 
xt puts luy enfeoffa, 
fc, ceo neſt pas voter 
en cheſcun cas. Car 
en le pꝛimer cas de 
ceux deux avaunt⸗ 
dits caſes, ſi le dil⸗ 
ſeiſa uſt enter ſur 
Y feoffee ſur Condi⸗ 
tion, & puis luy en- 
feoffa , donques eſt 
le Condition tout 
defeat & avoid. Et 
iſſint en le ſecond 
caſe ſi le diſſeiſie en- 
traſt « enfeoffa celuy 
que granta k rent 
charge, donques eff 
k rent charge anient, 
e avoid mes il neſt 
pas avoid per aſcun 
tiel releaſe ſans en⸗ 
try fait, æc. 


Of Releaſes. 


grant a rent charge out 
of the ſame land, &c. 
albeit the Diſſeiſee 
doth afterwards Re- 
leaſe to the Diſſeiſor, 
&c, yet the Rent- 
charge remaineth 1n 
force. And the reaſon 
in theſe two caſes 1s 
this, that a man ſhall 
not have advantage by 
ſuch Releaſe, which 
ſhall be againſt his pro- 
per acceptance , and 
againſt his own grant. 
And albeit ſome have 
ſaid , that where the 
entry of a man 1s Con- 
geable upon a Tenant 
if he releaſeth to the 
ſame Tenant, that this 
ſhall avail the Tenant, 
as if he had entred up- 
on the Tenant, and af- 
ter enfeoffed him, &c. 
this is not true in eve- 
ry caſe; for in the firſt 
caſe of theſe two caſes 
aforeſaid, if the Diſ- 
ſeiſee had entred up- 
on the Feoffee upon 
Condition, and after 
enfeoffed him, then is 


the Condition wholly 


defeated and avoided. 
And ſo in the ſecond 
caſe, if the Diſſeiſee 
entreth and enfeoffeth 
him who granted the 
Rent- charge, then is the 
Rent- charge taken a- 
way and avoided; but 
it is not void by any 
ſuch Releaſe without 
entry made, &c. 


Sed, 477. 


p20fit out of the lands. And 
the reaſon is, becauſe he ſhall 
not avoid his own grant by a 
Beleaſe he himſelf hath ac= 
quired fince the Gzant; but 


if the Diſſeiſoz in that caſe be 


diſſeiſed, and the Diſſeiſee re= 
leaſe to the ſecond Diſſeiſoz, 
he chall avoid it, as by that 
which hath been ſaid , Sect. 
473. appeareth, So likewiſe 
if A. and B. be joint Diſſei⸗ 
ſozs, and B. grant a RBent= 
charge, and the Diſſeiſee re= 
leaſe to A. all his right, A. 
ſhatl avoid the Rent⸗ charge, 
becauſe it was not granted by 
him; and ſo not within the 
reaſon of our Jutho:. 

I there be two Femes 
joynt Diſſeiſozs, and the one 
taketh husband, and the Dil⸗ 
ſeiſee releaſe to the other, ſhe is 
ſole ſeiſed, and ſhall hold out 
the Husband and Uife. - 

It two Diſſeiſoꝛs be, and 
they infeoff another and take 
back an Eſtate for life oz in 
fee, albeit thep remain diſſei= 
ſoꝛs to the Diſſeiſee as to have 


an Aſſiſe againſt them; pet 


if he releale to one of them, 
he (hall not hold out his com= 
panion , becauſe their fate 
in the Land is by Feoff= 
ment. 6 

Af there be two Diſſeiſoꝛs 
and they be diſſeiled, and they 
releaſe to their Diſſeiſoʒz, and 
after diſſeiſe him and then the 
Diſſeiſee releaſe to one 02 both 
of them, pet the ſetond Dil⸗ 
ſeiſoꝛ ſhall re-enter ; foz thep 
ſhall not hold the landagainſt 
their own releaſe; oz Littleton 
here ſaith, that they ſhall not 


avoid their own Gꝛant, and 


by like reaſon” they ſhall not 
avoid their own releaſe, Et ſic 
de ſimilibus. 


¶ Come ſil uſt enter 
fur le tenant & luy en- 


fe off. Here is another kind 
which enureth by way of 
entry and feoffment ; foz if 
a Diſſeiſee releaſe to one of 
the Diſſeiſoꝛs to ſome purpole, 
thigs hall enure by wap of 
entry and feoffment, viz. as to 
hold out his companion. But 
as to a Rent⸗charge grant⸗ 

ed 
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vide Sect. 514. 


28 E. 3.98. 9 F. 4 446. 
21 E. 4+ 55. 41 E. 3. 10. 
2 H. 4. 12. 


C Ip. 8. Of Releaſes. Sect. 478. 


ted by him it hall not enure by way of entry and feoffment : fo2 if the Diſſeiſee had entred 


d ii m, the Rent⸗charge had been avoided. But it ts a certain rule, that when the 
— of a = is — le, and he relealeth to one that is in by title, (as hercto the Feoffee 
upon con dition is) it ne ber enure by way of entry and Feoffment, eit her to avoid a con= 


dition with which he accepted the Land charged, oz his own grant, oz to hold out his com⸗ 


pantion. 
where it appearcth dy our Authoz that acts done by the Diſſeiſoz ſhajl not be ahoided 
dy ths Releaſe of the Difeifee; It is to be noted, that aus made to the Diſſeiloz himlelt Hail 
not be avoided by the alteration of his Eſtate by the releafe of the Diſſeiſee; as tf the Lo 
befoze the Releaſe had confirmed the eſtate of the Diſſetfoz to hold by leſſer ſervices, the Dif= 
ſeifo: hall take advantage of it, and ſo of Eſtobers to be burnt in the houle, and the like Law 
tp made unto him. : 
4 Fehn bets of the — endow his wife Ex aſſenſu patris, and the Diſſeiſee releaſe to the 
Diſteiſoz, he ſhall not avoid the endowment; foz that is like the caſe put by Littleton of the 
ent t . ; ; . 
3 2 be a Diſſeiſoꝛ and obtain Letters of Denization, and then the Diſſeiſee releaſe 
unto him; the Ring ſhall not have the land, foz the reteaſe hath altered the eſtate, and it is as 
it were a new purchalo; otherwiſe it is it the Alien had been the Feoffce of the Diſieiſoz. 
It the Lozd diſſeiſe the Tenant, and is diſſeiſed, the Diſleiſee releaſe to the ſecond Diſlei⸗ 
ſoz, pet the Seigniozy is not revived; foꝛ between the parties the Beleaſe enures by way of 
Entrp and fecoffment as to the land; but not having regard to the Deigniozy, and foz that the 
poſſeſſion was never actually removed oz reveſted the Diſſeiſoꝛ, who claimeth under the 
Lord, the Seigniozp is not revived. But if the 02d and a ſtranger diſleiſe the Tenant,and 
the Diſſeilee releaſc to the ſtranger, there the Seigniozp bp operatiou of Law is om foz 
the whole is veſted in the ſtranger which never claimed under the Lozd. And in that caſe, if 
the Lozd had died, and the land had ſurvived, the Seigniozp had been revived. But if the 
Loꝛd had diſſeiſed the Tenant, and been diſſeiſed by two, and the Diſleiſee releaſed to one of 


them; the Deigniozp is not revived, becauſe he claimed (as hath been laid) under the Loꝛd. 


4 De brief de enx 
il eſliera, Gc. 


Note, many times in one caſe 
the Law doth give a man ſe⸗ 
beral remedies, and of ſeve= 
ral kinds, as in this caſe by 
action and bpeutryp; byaction, 
either a Writ of right, oꝛ Dum 
fuit infra ætatem. 


¶ Et puis le Diſſei- 
for porta brief de droit, 


Sc. Here it appearth, that 
there is a great art and 
knowledge fo: a man that 
hath divers remedies to chuſe 
his 45 remedp; as in this 
caſe, i b:ing his Crit of 
right, the Diſſei 


Seck. 478. 


C i Tem, ſi hom ſoit 

diſſeiſie per un 
enfant, le quel aliena 
en fe, & aliena devy 
ſeiſie, c ſon heire en⸗ 
ter, eſteant le Dillei⸗ 
ſo2 deins age, oꝛe eſt 
en election ie Diflef- 
ſoz, de aver un buef 
de dum fuit infra æta- 
tem, ou bꝛief de doit, 
envers le heire de k 
alien, & quel bꝛiete 
de eur que il eſliera, il 
doit recover per la 
lep, ec. Et aury il poit 
enter en la terre ſans 
aſcun recovery, & en 
ceft caſe lentre x Dil⸗ 
leiſee eſt toll, &c. mes 
en ceſt cas ſi le diſſei⸗ 
ſe releſſa ſon doit al 


Lſo, if a man be 

diſſeiſed by an in- 
fant, who alien in Fee, 
and the Alienee dieth 
ſeiſed, and his heir en- 
treth, the Diſſeiſor be- 
ing within age; now 
is it in the election of 
the Diſſeiſor to have a 
Writ of Dum fuit infra 
ætatem, or a Writ of 
right againſt the heir 
of the Alienee; and 


which Writ of them 


he ſhall chuſe, he 
ought to recover by 


the Law, &c. And alſo 


he may enter into the 


Land without any re- 
covery; and in this caſe 
the entry of the Diſ- 
ſeiſee is taken away, 

heire 


UN 


UMI 


Lib. 3. 


heire del alienee, & 
puis le diſſeiſo2 pozta 
bt̃e de drt envers k heir 
dalienee, & il joyne le 
miſe ſur le mere dꝛoit, 
ec. le graunde aſſiſe 
doit trover per la ley 
que le tenant ad pluis 
mere dꝛoit que ad le 
Diſſeiſoꝛ, cc. pur ceo 
que le Tenant ad le 
dꝛoit le diſſeila per 


ſon releaſe le quel eſt 


pluis ancient & pluis 
mere dꝛoit. Carp tiel 
ſeas tout le dꝛott le 
Diſlleiſee paſſa a le te- 
nant, & eff en le Te- 
nant. Et a ceoque al⸗ 
cuns ont dit, que en 
tiel caſe lou home que 
ad dꝛoit al terres ou 
tenements (mes fon 
entrie neſt pas conge⸗ 
able ) fil releſſa al 
tenant tout ſon d2oit, 
cc. que tiel releaſe u⸗ 
rera per voy dextin⸗ 
guiſhment: Quant a 
ceo il poit eſtre dit, 
que ceoeſtvoyer quant 
a celuy que releſſa, 
car per ſon releale il ad 
luy demiſe quietment 
de ſon dꝛoit, quant a 
ſon perſon, mes un⸗ 
coꝛe le dꝛoit que il a⸗ 
voit bien pott paſſer 
a le tenant per ſon re⸗ 
leaſe: Car enconve⸗ 
nient ſerroit que tiel 
ancient d2oft ſerroit 
ertinc tout ouſter⸗ 
ment, ac. Car il eſt 
communement dit que 
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&c. But in this caſe if the 
diſſeiſee releaſe his right 
to the heir of the Alie- 
nee, and after the Diſſei- 
ſor bringeth a Writ of 
right againſt the Heir 
of the Alienee, and he 
joyn the miſe upon the 
meere right, &c. the 
great aſſiſe ought to find 
by the Law that the Te- 
nant hath more meer 


right then the Diſſeiſor, 


& c. for that the tenant 
hath the right of the diſ- 
ſeiſee by his Releaſe, the 
which is the moſt anci- 
ent and moſt meer right; 
for by ſuch releaſe all 
the right of the Diſſeiſee 
paſſeth tothe tenant, and 
is in the Tenant. And to 
this ſome have ſaid, that 
in this caſe where a 
man which hath right to 
lands or tenements (but 
his entry is not congea- 
ble) if he releaſe to the 
Tenant all the right, &c. 
that ſuch releaſe ſhall 
enure by way of extin- 
guiſhment. As to this it 
may. be ſaid, that this 1s 
true,as to him which re- 
leaſeth 3 for by his re- 
leaſe he hath diſmiſſed 
himſelf quite of his right 
as to his perſon; but yet 
the right which he hath 
may well paſs to the 
Tenant by his releaſe, 
For it ſhould be incon- 
venient that ſuch an an- 
cient right ſhould be ex- 
tinct altogether, &c. for 


Sed. 479. 


re enter he ſhall detain the 
land foꝛ ever, and the Feot⸗ 
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fee ſhall not maintain any 38 E. 3.16. 24 H. 8. Re- 


TUrit of right, foz a bare 
right ſhall never be left in 
the Feoffee, but ſhall ever 
follow the poſſeſſion , as 
hath been ſaid ; but if the 
Diſſeiſee entreth upon the 
Heir of the Diſſeiloꝛ, and 
make a Feoffment in Fee 
upon condition, andentreth 
koꝛ the condition bꝛoken, be⸗ 


ſtore al primer action 
Vide Sec. 447. 


fo:e the heir of the Diſſeiſo: 


enter, he is reſtoꝛed to his 
right again. 

A man maketha gift in 
tail, the remainder in Fee ; 
tenant in tail dieth without 
iſſue, an eſtranger intrudes, 
and he in the remainder 
bzings a Fozmedon, and 
recovereth by default, and 
maketh a Feoffment in fee, 
the Intruder rcverſe the re⸗ 
cover in a Mrit of deſceit 
and entreth, he (hall detain 
the Land foz ever, and the 
Feoffee (all not have a 
wꝛit of right. 

And ſolikewiſe if a Dil⸗ 
ſeiſoꝛ die ſeiſed, anda ſtran⸗ 
ger abate, and the Diſſeiſee 
releaſe to him, the Heir of 
the Diſſeiloz ſhall enter and 
detain the Land foz ever. 
Foz the right to the poſſeſ= 
ion ſhall dꝛaw the right of 
thelandto it, and ſhall not 
leave a right in him to 
whom the releaſe is made; 
as hath been ſaid befoze in 
the 447 Section. 


¶ Le droit del Diſ- 
ſeiſee paſſa al Tenants 


& eſt en le Tenant. 
Fo: ſeeing the Tenant hath 
the whole Fee ſimple, he is 
capable of the whole right 
of the Difleiſee , and as 
Littleton here ſaith, the 
right 1s in the Tenant. 


¶ Inconvenient ſer- 


rot, Here again, as hath 
been often oblerved, an ar= 
gument Ab inconvenienti is 
fozcible in Law, and that 
Judges, by the authozity of 
our Juthoꝛ, are to judge of 
inconveniences, as of things 
unlawful, as hereby and 
Aaa a by 


9H 7.24; 


9 H. 7 24. 


vide Sect. 87. 132,139; 
231.269.440.722. 


Lib. 3. 


14 H 8.6. b. 


14 H. 8 fol. 5, 6. 11 H. 7. 
25. 30 H. 6. tit. bar. 39. 
38 E. 3. 10. 
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dꝛoit ne poit pas mo⸗ 
rier. 


Cap. 8. 


by many other places it ap⸗ 
peareth. 


On droit ne poit 


pas morter. Dormirt aliquando jus, moritur nunquam. Foz of ſuch an high eſtimation is right 
in the epe of the Law, as the Law pꝛeſerveth it from death and deſtruction; trodden down 
it map be, but never trodden out. Foz Where it hath been ſaid, that a Releaſe of right doth 
in ſome caſes enure by wap of extingmſhment, it is ſo to be underſtood, either (as Littleton 
doth here) in reſpect of him that makes the Releale, oz in reſpect that by conſtruction of Law it 
enureth not only to him to whom it is made, but to others alſo who be eſtrangers to the Re⸗ 
leaſe, which, as hath been ſaid, is a qualitp of an inheritance extinguiſhed. 

As if there be Loꝛd and Tenant, and the Tenant maketh a Leaſe foz life, the remainder 


SeF. 479, 480. 


it is commonly ſaid, 
that a right cannot die. 


in fee, if the Loꝛd releaſe to the Tenant foz life, the Rent is whollp extinguiſhed, and he in 


the remainder ſhall take benefit thereof ; even ſo when the Heir of a Diſſeiſoz is diſſeiſed; and 
the Diſlciſoz make a leaſe foꝛ life, the remainder in fee, if the firſt Diſſeiſee releaſe to the Te= 
nant foz life, this is ſaid to enure by way of extinguiſhment; foz that it ſhall enure to him in 
the remainder, who is a ſtranger to the Releaſe, and yet in truth the right is not extinct, but 
doth follow the poſſeſſion, viz. The Tenant foz life hath it during his time, and he in the re⸗ 
mainder to him and hisheirs, and the right of inheritance is in him in the remainder ; foz a 
right to land cannot die oz be extinc> tn Deed ; and therefo:ze if after the death of Tenant foz 
lite, the heir of the Diſſei ſoꝛ bzing a Writ of right againſt him in the remainder, and he jon 
the mile upon the meer right, it (hall be found foz him, becauſe in judgment of Law he hath 
by the ſatd Neleaſe the right of the firſt Diſſciſee, 


Sed. 479, 480. 


q Ere Lit:lcron putteth 
a diverſity between 
Beleaſes which enure by way 
of extinguiſhment againſt ail 
perſons, and whereof all per= 
{ons map take advantage, 
and Releaſes which in re⸗ 
ſpect of ſome perſons enure by 
wap of extinguiſhment, and 
of other perſons by wap of 
Mitter le droit. Oz between 
Releaſes which in Decd e⸗ 
nute by extinguiſhment; fo2 
that he to whom the Beleaſe 
is made cannot have the thing 
releaſed; and Releaſes which 
having ſome qualitp of ſuch 
Heleales are (aid toenure by 
wap of extingutſhment, but 
in troth do not; fo2 that he 
to whom the Releaſe is made 
map recetve and take the 
things Beleaſed. And here 
Littleton putteth caſes where 
Kelcaſes do abſolutelp enure 
by extinguiſhment without 
cxception, Having reſpect 
to all perſons : and firſt of 
the Lozd and Tenant. Se⸗ 
condl p, of the Bent=charge. 
Thirdly, of the Common of 
Paſture. 
Firſt. of the Loꝛd and Te⸗ 
nant : and the Lozd releaſe to 
the Tenant his Seignioꝛp, 


C Es Releaſes 
que enuera 
per voy dextinguiſh⸗ 
ment enverstoutsper- 
ſons, ſont lou celuy 
a que le releas eſt fait, 
ne poit aver ceo que 
aluy eſt releas. Si⸗ 
come fi ſopent Sfir 
c Tenant, & le Sur 
releſſa al tenant tout 
le dꝛoit que il ad en la 
Seigneozy, ou tout le 
dꝛoit i il ad en le fre, 
cc. tiel releas va per 
voy de extinguiſhment 
envers touts perſons, 
pur ceo que le tenant 
ne poit aver ſervice p 
pꝛender d luy meſm̃. 


Set. 


CT Nmeſm le ma⸗ 
ner eſt de re⸗ 


Ut Releaſes which 
enure by way of 
extinguiſhment againſt 
all perſons;are where he 
to whom the releaſe 1s 
made,cannot have'that 
which to him 1s relea- 
ſed. As if there be Lord 
& tenant, and the Lord 
releaſe to the tenant all 
the right which he hath 
in the Seigniory, or all 
the right which he hath 
in the Land, &c. this 
releaſe goeth by way 
of extinguiſhment a- 
gainſt all perſons, be- 
cauſe that the Tenant 
cannot have ſervice to 
receive of himſelf. 


4.80. 


N the ſame manner 
is it of a Releaſe 
leas 


UMI 


LIMI 


Lib. 3. 

leas fait al Tenant 
del terre de un Rent 
charge ot! Common 
de paſture, cc. pur ceo 
que le Tenant ne poit 
aver ceo que a luy eſt 
releſſe, ac. iſſint tiels 
releaſes urera per ex⸗ 
tinguiſhment en touts 
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made to the Tenant of 
the land of a Rent- 
charge or common of 
paſture, &c. becauſe 
theTenant cannot have 
that which to him is re- 
leaſed, &c. ſo ſuch re- 
leaſes ſhall enure by 
way of extingurſhment 
in all ways. 


Sect. 4.8 I. 


this muſt of neceſſity enure 
by way of extinguiſhment to 
all men, foꝛ the Tenant can= 
not have ſervice to be taken 
of himſelf, noꝛ one man can 
be both Lozd and Tenant. 
The lecond is of a Rent⸗ 
charge, a man cannot have 
land and a Rent iſſuing out 
of the lame land. Thirdly, 
a man cannot have land and 
a common of paſture iſfuing 
out of the ſame land, Et fic de 
cæteris. Foz in all theſe caſes, 
and the like, he to whom the 


voyes, 

| releaſe is made cannot have 
and enjoy the thing that is releaſed. But in the caſe of the right of the land, the Tenant of 
the land may take and enjoy tt fo: ſtrengthning his eſtate therein, | 

The melne being a Feme entermarries with the Tenant peravaile, if the Lozd releaſe to 
the Feme, the Detgniozp only is extintt ; but if he releaſe to the husband, both Seignioꝛy 
and Melnalt y are extinct, Ind in this caſe, if the Loꝛd releaſe to the husband and wife, it is 
a queitton how the releaſe ſhall enure, but it is no queſtion but that a releaſe map be made to a 
melnalty oꝛ a Deigniozy ſuſpended in part of the eſtate. 

But here oblerve a diverſity where a releale enureth by way of extinguiſhment of an inhe⸗ 
ritance, which is in poſſeſſion and may be granted over, and a releaſe of a right oꝛ an action 
to lands which cannot be granted over. (r) Foz the Lozd may releale his Deigniozy to the 
Tenant of the land foz life oꝛ in tail, Et fic de cæteris. But ſo cannot one relcafe a right oꝛ 
an action, foz if it be releaſed but fox an hour, it is extint foz ever, as hath been ſaid, 

And two things are to be obſerved here, firſt, that by releaſe of all the right in the Land, 
the Dcigniory is extinct, as well as by the releaſe of all the right in the Deigntozp, fox the 
Deignio:p iſſueth out of the land. Decondly, that by the releaſe of all his right in the 
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(t) 13 E. 3. tit. Extin- 
guiſhment. Brook 45. 
& tit. Voucher. 

F. 1 20. 30 E. 3. 13. H 6, 
19. 21 E. 3. 33. 128 Aſſ. 
17. 11 HA. tit. Releaſe 
21. 18 E. z. ibid. 5. 


Seignioꝛp of the Land, the whole Seigniozy is extinct without any woꝛds of inheritance. Jf 26 H. 8.3. 41 Aſl.6, 


the Tenancy be given to a L02d and to a ſtranger, and to the heirs of the ſtranger, the Lozd 
releaſe to his companion all the right in the Land, this releaſe doth not only pals his eſtate in 
the Tenancy, but extinguiſheth all his right in the Deigntozy ; and ſo one releaſe enures to 
extinguiſh ſeveral rights in one and the ſame land. 

If there be Lozd and Tenant by Fealty and Rent, the Loꝛd granteth the Seignioꝛp fox 
pears, and the Tenant atturneth, the Loꝛd releaſeth his Deigniozy to the Tenant foz pears, 
and to the Tenant of the land generally, the whole Detgniozp is extinc, and the ſtate of the 
Leſſee alſo. But if the releaſe had been to them and their heirs, then the Leſſee had had the 
Inheritance of the one moietp, and the other moiety had been extinct, And the rea(on of this 
Diverſity is, becauſe when the releaſe is made generallp, it can enure to the Leſſee but foz life, 
becauſe it enureth by wap of enlargement of eſtate ; and being made to the Tenant of the 
land it enureth by way of cxtinguiſhment, as Littleton hereſaith, and then there cannot remain 
a particular eſtate in the Seigniozy foꝛ life, But when the releaſe is made to them, and their 
heirs, each one takes a moiety; the one by wap of increaſing the eſtate, and the other by ex- 


tinguiſhment. 


C | Tem de pꝛover 

que le graund 
Aſſile doit paſſer pur 
le demandant en le 
caſe avauntdit , feo 
aye oye ſovent la 
Lecture de Leſtatute 


Sect. 481. 


Lſo to prove that 

the grand Aſſiſe 
ought to paſs for the 
demandant, in the caſe 
aforeſaid, I have often 
heard the reading of 
the Statute of Weſt. 2. 


C E e oye ſovent la 
Ledare de MWeſt. 2. 


Herelit is to be obſer bed, of 
what authozity ancient Le= 
ctutes 02 readings upon Dta= 
tutes were, foz that they had 
five extellent qualities: firſt, 
thep declared what the Com= 
mon La was befoze the ma= 

Jaaa 2 king 


Cap. 8. 


king of the Statute, as here 
it appeareth. Secondlp,thep 
opened the true ſenſe and 
meaning of the Statute. 
Thirdly, their caſes were 
bzief, having at the moſt one 
point at the Common Law, 
and another upon the Sta⸗ 
tute-  Fourthly, Plain and 
Perlpicuous, foz then the 
Honour of the Reader was 
to excel others in authoꝛities, 
arguments, and reaſons, foz 
pꝛoof of His opinion, and 
foz confutation of the obje⸗ 
ctions againſt it» Fifthly, 
they read, to ſuppꝛeſs ſub⸗ 
til in vent ions, to creep out 
of the Statute. But now 
readings have loſt the ſaid 
fozmcr qualities, have loſt 
alſo their fozmer authoꝛi⸗ 
ties; fo: now the caſes are 
Icng, obſcure, and intricate, 
full of new conceits, liker 
rather to Riddles then Le= 
tturcs, which when they are 
opened, they vaniſh away 
like ſmoak ; and the Bea= 
ders are like to Lapwings, 
who ſeem to be neareſt their 
neſts when they are fartheſt 
from them, and all their 
ſtudp is to find nice evaſi= 
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de Meſtminſter ſecod, 
que commence, In ca- 
ſu quo vir amiſerit per 
defaltam tenementum 
quod fuit jus uxoris 
ſux, &c. que à le Com⸗ 
mon Ley devant mel⸗ 
me Leſtatute, ſi leaſe 
ſoit fait a un home 
pur terme de vie, le 
remainder ouſter en 
Fee, ttm eſtrange per 
feint Action uſt recover 
envers le Tenant a 
terme de vie per de⸗ 
fault, & puis le Te⸗ 
nant moꝛuſt, celuy en 
le remainder navoit 
alcun remedy devant 
le Statute, pur ceo 
que il navoit aſcun 
poſſeſſion del terre. 


Sed. 482. 
which begun thus: I 


caſu quo vir ,amiſerit 
per defaltam tenementunt 
quod fuit jus uxoris 
Jae, &c. that at the 
Common Law before 
the ſaid Statute, if a 
Leaſe were made to a 
man for term of life, 
the remainder over in 
fee, and a Stranger by 
feigned Action reco- 
vered againſt the Te- 
nant for life by de- 
fault, and after the Te- 
nant dieth, he in the 
1emainder had no re- 
medy before the Sta- 
tute, becauſe he had 
not any poſſeſſion of 
the land. 


ons out of the Statute, By the authozity of Littleton, ancient Reading may be cited 
fo: proof of the Law, but new Readings have not that honour, foz that they are fo 
obſcure and dark, | 

4 Leſtatute de V. 2. Which is the third Chapter. 

& Le remainder ouſier en fee. Here is to be obſerved, that although the Statute 
— of a Reverſion, (a) pet by the authozitr of Littleton, a remainder is within the 

See the Statute of 14 E. cap. 8. which pꝛobideth fully fo him in the remainder. 


Feint action. peint is aParticiple of the French word Feindre, which is to feign, 


(a) 24E-2.35. 28 E. 3. 
56. 18 E. 2. Entry 74. 
3 E. 2. Entry 7. GE. 3. 
24. 7 E. 3. Entry 62. 
7 E. 3.54.55. 15 E. 4 13. 


*. os 02 fall pꝛetend; ſo as a feint Action ts a falſe Acton, 
(b) W. 2. cap. 5. Navoit aſcun remedy devant Leſtatute. (b) Here it appeareth by Littleton, 


V de 14 E. 3. Formedon 
zt. 11 E. 2. ibid. 31. 

8 E. 3.59. F. N. B. 2 17. d. 
7 H. 7. 13. 


That if a man maketh a leaſe foz life, the remainder in fee, and Tenant fo2 life ſuffereth a 

recovery by default, that he in the remainder ſhould not have a Fozmedon by the Common 

Law: fo: Littleton ſaith, That he had not any remedp befoze the Statute. Neither is 

—7 ** ay Uirit in that caſe in the Begiſter, albeit in ſome Books mention is made of 
ch a Crit. 


Sect. 482. 


38 E. 3.3. Tit. Juris 4 E Tx : ame wh C Es {i celuy Ut if he in the re- 
18 and defeared by the entry of en le remain⸗ mainder baden 
hm tae gh hab 1a, det lt enter uur e. ircd upon the keen 
right againſt the recobero: Tenãt aterme de vie, for life, and diſleiſed 

ght aga he 2 2 f 
in this caſe; foz albeit & lup diſſeiſiſt, & apres him, and after the Te- 


le 


III 


UMI 


Lib. 3. 

le Tenant entra ſur 
luy 3 & ap2es le Te- 
nat a terme de vie. per 
tiel recovery perde 
per default & mozuſt, 
Ne celuy ẽ le remain⸗ 
der bien poet aver 
bztefe de Dꝛoit en⸗ 
vers celuy que reco- 
vera, pur ceo que le 
miſe ſerra jopn ſole- 


ment ſur le mere d20- 


it, cc. Uncoꝛe en ceſt 
caſe, le ſeiſin de celuy 
en le remainder kuit 
defeat per entrie del 
tenant a terme de vie. 
Mes peradveture al⸗ 
cuns voilent argue 4 
dire, que il navera 
bꝛiete de Dꝛoit en ceſt 
caſe, pur ceo q quant 
le miſe ẽ joyne, il eſt 
joyne E tiel maſt, 8. 
ſi le tenant ad plus 


mere doit en la terre 


en le manner come il 
tyentq le demandant 
ad en le mafier come 
il demanda, x pur ceo 
que le ſeiſin del dot 
fuit defeat per lentry 
de le tenant a terme 
de vie, cc. donques il 
av nul dꝛoit en le 
manner come il de- 
maund. 
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nant enter upon him, 
and after the Tenant 
for life by ſuch reco- 
very loſe by default 
and die, now he in the 
remainder may well 
have a Writ of Right 
againſt him which re- 
covers, becauſe the 
Miſe ſhall be joyned 
only upon the mere 
right, &c. Yet in this 
caſe the Seiſin of him 
in the remainder was 
defeated by the entry 
of the Tenant for life. 
But peradventureſome 
will argue & ſay, That 
he ſhall not have a writ 
of Right in this caſe, 
for that when the Miſe 
is joyned, it is joy ned 
in this manner, ( ſcili- 
cet) if the Tenant hath 
more mere right in the 
land in the manner as 
he holdeth, then the 
Demandant hath in the 
manner as he demand- 
eth, and for that the 
ſeiſin of the Deman- 
dant was defeated by 
the entry of the Te- 
nant for term of life, 
&c. then he hath no 
right in the manner as 
he demandeth, 


Sed. 483. 


the Seiſin is defeated be= 
tween the Leſſee foz life, and 
him in the rematnder , yet 
having regard to the recove= 
roz, who is a meer ſtranger 
and hath no title, it is ſuf- 
ficient againſt him. Wut 
otherwile it is againſt the 
party himſelf that defeated 
the Sein, and the Law is 
p2openle to give remedp to 
him that right hath, And 
where ſome have thought, that 
there is no authozitp in Law 
to warrant Littlerons opinion 
herein, they are greatly mi= 
ſtaken, foz Littleton hath good 
warrant foz all that he hath 
Wꝛitten. 

nds are letten to A. foz 
life, the remainder to B. foz 
life, the remainder to the right 
heirs of A. A. dieth, B. entreth 
and dieth, a ſtranger intru⸗ 
deth, the heir of A. ſhall have 
a UUritof right of the Deiſin 
1 A. had as Tenant foz 
ite. 

Lands are letten to A. and 
B. and to the Meir of A. A. 
dieth, a recovery is had againſt 
B. the Heir of A. ſhall have a 
Writ of right of the whole; 
foz everp Jopntenant is ſeiſed 
per my & per tout. 

It lands be given in tail, 
the remainder to A. in Fee, 
the Donee dieth without Jſ= 
ſue, his wife privement enſeint, 
A. entreth, the Iſſue is boꝛn 
and entreth upon him, and di⸗ 
eth without Iſſue, A. ſhall have 
a Writ of Right of the Sei⸗ 
{in which he had. 


"If lands be given in tail to 
A. the remainder to his right 
heirs, A. dieth without Iſſue, 
the collateral heir of A. ſhall 
have a Writ of Right of the 
ſeiſin of A. 

And ſd note a diverſity be= 
tween a Seilln to cauſe poſ- 
ſeſſio fratris, &c. foz there is 
required a moze actual ſeiſin, 


and a Seiſin to maintain a Urit of Bight. And hereby alſo are the (&c.) in this Dcttion 


explained, 


q Ceo poit eſtre dit, q ceux 
parols, (modo & forma 


Sed. 483. 


O this may be ſaid, that 
theſe words ( modo &. forma 


prout, &c.) in mults des caſes ſont prout, ec.) in many caſes are words 


parols 
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parols de foꝛme de pleder, & nemy 
parols de ſubſtance, Car ſi home 
poꝛt bytef dentre In caſu Proviſo 
del alienation fait per le tenant en 
Dower a (on diſinheritance, & coun⸗ 
ta del alienation fait en fee, & le 
tenant dit, que il ne aliena pas en 
le manner come le demaundant ad 
declare, & ſur ceo ſont a iſſue, & 
trove eſt per verdict, que le tenant 
alienaſt en le tatle, ou pur terme 
dauter vie, le demaundant reco⸗ 
vera: unco2e lalienation ne fuit 
en le manner come le demaundant 
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Seck. 484. 
of form of pleading, and not words 
of ſubſtance: for if a man bring a 
writ of entry In caſa Proviſo, of the 
alienation made by the Tenant in 
Dower to his diſinheritance, and 
counteth of the alienation made in 
Fee, and the Tenant faith, that he did 
not alien in manner as the Deman- 
dant hath declared, and upon this 
they are at iſſue, and it is found by 
verdict, that the Tenant aliened in 
tail, or for term of another mans life, 
the Demandant ſhall recover, yet the 
alienation was not in manner as the 


avoit declare, tc. 


q Rove et per 


verdict que 


# tient per fealtie , 


tantum. Tere is an= 
other diverſity to be ob= 
ſerved, That albeit the 
iſſue be upon a Collate⸗ 
ral point, pet if by the 
finding of part of the 
iſſue, it ſhall r to 
the Court that no ſuch 
attion lieth foz the Plain= 
tiff no moze then if the 
whole had been found , 
there Modo & Forma are 
but wozds of fozm, as 
here in the caſe which 
Lictleton putteth of the 
Lozd and Tenant, ap= 
peareth. 

¶ Car le matier 


del iſſue eſt Ia quel il 
tient de luy ou nemy, 
Ge. 


Here it appeareth, that 


Demandant hath declared, &c. 


4 Here Modo & forma are of the ſubſtance of the iſſue, and where but woꝛds of fozm, 

this diverlity is to be obſer ved, (c) where the iſſue taken goeth to the point of the 
Mrit oz Action, there Modo & forma are but woꝛds of fozm, as here in the caſe of the Mrit of 
Entry, in caſu proviſo, and ſo ts the (&c.) well explained in this Section, But otherwiſe 
it is, when acollateral point in pleading is traverſed ; as if a feoffment be alledged by two, 
and this is traberſed Modo & forma, and it is found the Feoffment of one, there Modo & for- 
ma is material. Do if a feoffment be pleaded by Deed, and it is traverſed Abſque hoc quod 
feoffavit modo & forma, upon this collateral Iſſue, Modo && Forma are ſo eſſential, as the Jurp 
cannot find a fcoffment without Deed, 


Seck. 484. 


C Cry ſi ſopent 
Sr c t, c le t᷑ 

tient öl Sfir per feal- 
tie ſolement, & le Sfir 
diſtreine le tenant pur 
rent, & le tenant pozte 
bitefe de Treſpaſs en- 
vers ſon Setgnio2 de 
les avers iſſint pꝛiſes, 
+ le Seignioz plede 
que le tenant tient de 
lup per fealty & certein 
rent, æ pur ł rent arere 
il vient a diſtreiner, cc. 
e demaunde judgement 
de bꝛiete pozt vers luy, 
uare vi & armis, &c. 

t lauter dit que il ne ti⸗ 
ent de luy en le manner 
come il ſuppoſe, & ſur 


Lſo if there be 

Lord and Tenant, 
and the Tenant hold of 
the Lord by fealty only, 
and theLord diſtreinthe 
Tenant for rent, and the 
Tenant bringeth a Writ 
of Treſpaſs againſt his 
Lord for his cattel ſo 
taken, and the Lord 
plead that the Tenant 
holds of him by fealty 
and certain Rent, and 
for the Rent behind he 
came to diſtrein, &c. 


and demand judgement 
of the Writ brought 


againſt him, Quare vi & 


armis, & c. And the other 
faith, that he doth not 


ceo 


LIMI 


Lib. 3. 

ceo ſont a iſſue, trobe 
eſt per verdict que il 
tient de luy per feal- 
tie tantum , en cell 
caſe le baiefe abatera, 
& uncoze il ne tient 
ve luy en le manner 
come le Seignioꝛ a⸗ 
voit dit. Car le mat⸗ 
ter del iſſue eſt, le quel 
le tenant tient de lux 
ou nemp; car ſil tient 
de luy, coment que le 
Seignioꝛ diſtreina le 
Tenant pur auter ſer⸗ 
vices que ne doit a- 
ver, uncoꝛe tiel bꝛieke 
de Treſpaſs, Quare 
vi & armis, &c. ne 
giſt envers le Seig⸗ 
niour, mes ſerra a- 
bate. 
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hold of him in the man- 
ner, as he ſuppoſe, and 
upon this they are at iſ- 
ſue, and it is found by 
verdi& that he holdeth 
of him by fealty only. In 
this caſe the Writ ſhall a- 
bate, and yet hedothnot 
hold of him in the man- 
ner as the Lord hath ſaid, 
for the matter of the Iſ- 
ſue is, whether the Te- 
nant holdeth of him or 
no; for he holdeth of 
him, although that the 
Lord diſtrein the Tenant 
for other ſervices which 
he ought not to have, yet 
ſuch Writ of Treſpals, 
Quare vi &. armis, NC. 
doth not lie againſt the 
Lord, but ſhall abate. 


Sect. 485. 


if the matter of the iſſue be 
found it is ſufficient. And 
this rule holds in criminal 
cauſes. Foz if A. be ap= 
pealed, oꝛ indictedof mur⸗ 
ther, viz. that he of ma⸗ 
lice pzepenled, killed I. A. 
pleadeth that he is not guil- 
ty modo & forma, pet the 
Jury may find the Defen= 
dant guilty of Man⸗ 
daughter without malice 
pꝛepenſed, becauſe the kill⸗ 
ing of 1. is the matter, 
and malice pꝛepenſed is 
but a circumſtance. 

In Iſſiſe of Darreine 
preſentment, if the Plain⸗ 
tiff alledge the avoidance 
of the Church by pꝛi vati⸗ 
on, and the Jury find thc 
voi dance by death, the 
Plaintiff ſhall have judg= 
ment, foz the manner cf 
vol dance is not the title of 
the Plainti f, but the voyd= 
ance is the matter. 

(d) It᷑ a Gardian of an 
Hoſpital bꝛing an Aſſiſe 
againſt the Oꝛdinarp, he 
pleadeth that in his viſita⸗ 
tion he depztbed him as 
Oꝛdinarp, whereupon iſſue 


is taken, and it is found that he depzived him as Patron, the O2dinary ſhall have judgment, 
foz the depꝛibation is the ſubſtance of the matter, 

The Leſſee covenants with the Leſſoz not to cut down any Trees, ic. and binds himſelf in 
a bond of foꝛty pounds fox perfoꝛmance of Covenants, the Leſſee cuts down ten trees, the Leſ= 
ſoz bzingeth an Action of Debt upon the bond, and aſſigneth the bzeach that the Leſſee cutteth 
down twenty trees, whereupon iſſue is G. 7 and the Jury find that the Leſſee cut down ten, 


judgment ſhall be given foz the Plaintiff, 


Plaintiff, 


C Ury en buefe 

de treſpals de 
batterie, ou des biens 
empoꝛts, file Deken⸗ 
dant plede de rien 
culpable, en le man 
come le Plaintife 
ſuppoſe, & trove eſt 
que le Defendant eſt 
culpable en auter vil- 
le, ou a auter jour que 
le Plaintiff ſuppoſe, 
uncoze il recovera 


Sed. 48 5. 


Lſo in a Writ of 

Treſpaſs for bat- 
tery, or for goods car- 
ried away, if the De- 
fendant plead not guil- 
ty, in manner as the 
Plaintiff ſuppoſe, and 
it is found that the De- 
fendant is guilty in 
another Town, or at 
another day then the 
Plaintiff ſuppoſe, yet 
he ſhall recover. 


oʒ ſufficient matter of the iſſue is found foꝛ the 


JN briefe de Treſ- 
E paſſe de battery &. 


des biens emports, Gc. 
Here Littleton ſpeaketh of 
Actions bꝛought foz things 
tranfitozp. In which cales 
the wꝛong being done in one 
Town, the Plaintiff map 
not only alledge it in another 
Town, as Littleton here 
ſaith, but alſo in another 
County, andthe Juroꝛs upon 
not guilty pleaded are bound 
to find fo: the Plaintiff. 
Neither can the aſſault, 
batter p, oꝛ taking of goods, dc. 
alledged in another County, 
be traverſed without ſpecial 
a cau 
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ccount 58, 


Lib. 3. 


Cap. 8. 


cauſe of juſtification which 
extendeth to ſome certain 
place; as if a Conſtable of a 
Town in another Count v 
arreſt the body of a man that 
bꝛeaketh the peace, there he 
map traverſe the Count y( but 
he muſt not reſt there) but all 
other places ſaving in the 
Town, whereof he is Con⸗ 
ſtable. Ind lo it is of taking 
of goods, if the Defendant 
zuſtifie fo: damage feaſant in 
another Count p, he muſt tra⸗ 
verſe as befoꝛe. Wut where 
the cauſe of the juſtification 
is not reſtrained to a certain 
place, that is, ſo local as it 
cannot be alledged in any 
other Town, as in the caſes 
befoze alledged, and the like, 
then albeit the Action be 
bꝛought in a fozreign Toun⸗ 
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Et iſſint en pluſo2s 
auters caſes, ceux 
parols.5.en le maner 
come le demandant 
ou k plaintife ad ſup⸗ 
poſe, ne font aſcun 
matter de fubſkance 
del iſſue. Car ẽ bꝛiete 
de dꝛoit, lou le miſe 
eſt joyne lur le mere 
dꝛoit, il eſt a tant a⸗ 
dire, & a tiel effect, 5 
le quel ad puis mere 
dꝛoit, le tenant ou le 
de maundant al choſe 
en demaund. 


Sec. 48 5. 
And ſo in many other 
caſes theſe words, s. in 
manner as the Deman- 
dant or the Plaintiff 
hath ſuppoſed, do not 
make any matter of 
ſubſtance of the iſſue: 
for in a Writ of right, 
where the miſe is joyn- 


ed upon the meer right, 


that is as much to ſay, 
and to ſuch effect, biz. 
whether the Tenant or 
Demandant hath more 
meer right to the thing 
in demand. 


ty, pet he muſt alledge his 
juſtification in the County : 
where the Action is brought. As if a man be beaten in the Count p of Middleſex, and he 
bungeth his Action in the Countp of Buck. the Defendant cannot plead that the Plaintiff 
aſſaulted him in the County of Middleſex, &c. and traverſe the County, but he muſt plead 
his juſtification in the County of Buck. fo2 that the cauſe of his juſtification is good in any 
place. Ando it is in caſe of bailment of goods, and other cales foz tranſitozp things, as 
fo: example: 

In an Action upon the cafe the Plaintiff declared foz ſpeaking of flanderous woꝛds which 
is tranſitozp, and laid the woꝛds to be ſpoken in London, the Defendant pleaded a concoꝛd 
fo: ſpeaking of woꝛds in all the Counties of England, ſaving in London, and traverſed the 
ſpcaking ot the wozds in London: the Plaintiff in his replication denied the concozd, twhere= 
upon the Defendant demurred, and judgment was given foz the Plaintiff, Foz the Court 
ſaid, that it the concoꝛd in that caſe ſhould not be traverſed, it would follow, that by a new 
and ſubtile invention ot pleading an ancient pzinciple in Law (that foꝛ tranſttozy cauſes of 
Aa ion the Plaintiff might alledge the lame in what place oꝛ County he would) ſhould be fub= 
verted, which ought not to be ſuffered ; and there foꝛe the Judges cf both Courts allowed a 
traverſe upon a traverle in that caſe. And the wiſdom of the Judges and Sages of the 
La hath always ſuppꝛeſſed new and ſubtile inventions in derogation of the Common Law. 
And therefoꝛe the Judges ſay in one book, (e) we will not change the Law which alwaps 
hath been uled. And another ſaith, (f) it is better that it be turned to a default, then the 
La ſheuid be changed, oꝛ any innobatien made. 

A man did grant a Rent with a new inventedclauſe of Diſtreſs, viz. That the G:antee 
chould hold the diſtreſs againſt gages and pledges, and pet by the whole Court he ſhall gage 
deliverance, fo: otherwile by this new invention all Replcvin fhall be taken away. 

(See manp other new inventions in derogation of the Common Law, diſallowed by 
the Judges, and by the Court of Parliament. : 

(h) Where the Jury is bound to find as well local things, in many caſes, as tranſitozy in 
other Counties ; lee at large in my Reports. 

By this which hath been ſaid, pou ſhall know the Law as it is now in uſe in theſe cales, 
and the better underſtand our (i) books when vou ſhall read them, concerning as well local as 
tranſitoꝛꝝ things, wherein you thall find great variety of opinions in our bochs. 


C Ei le Defendant plead de rien culpable. This is a good iſſue, if the Defen= 
tant committed no battery at all; but regularly by the Common Law, if the Defendant hath 
cauſc of juſti ſication oꝛ excuſe, then can he not plead not guilty, foꝛ then upon the evidence it 
Gall be found againſt him, foz that he confeſſeth the batterp, and upon that iſſue cannot juſti⸗ 
lie it, but he muſt plead the ſpecial matter, and confeſs and juſti ſie the battery. 

The like Law is in other cafes, and thercfoze this is a learning neceſſary to be known, foꝛ 
that the lols of moſt cauſes dependeth thereupon. As if in batterp the Defendant map juſtifie 
the lame to be done of the Plaintiffs own aſſault, he muſt plead it ſpecially, and muſt not 
plead the general iſſue, and fo of the like. Jn Treſpaſs of b:zeaking his Clole, upon not guilty 

he 
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he cannot give in evidence, that the beaſts came thozow the Plaintiffs hedge, which he cught to 
keep, noꝛ upon the general iſſue juſtifie by reaſon of a Bent charge, Common oz the like- 

In detinue the Defendant pleadeth Non detinet, he cannot give in evidence, that the goods 
were pawned to him fozmoney, and that it is not paid, but muſt plead it; but he may give 
in evidence a gift from the Plaintiff, foz that pꝛoveth, he dctaineth not the Plaintiffs goods. 

(d) So in an action of waſte, upon the plea Nul waſt fair, he may give in evidence any 
thing that pꝛoveth it not waſte, as by tempeſt, by lightning, by enemics, and the like; but he 


cannot give in evidence juſtifiable waſte, as to repair the houle, oz the lihe. (e) Jf ene doth 


waſte, and befoze the action bꝛought the Leſſee repaireth it, and after the Leſſoz bzingeth an 
actionof waſte, and the Leſſee plcad Quod non fecit vaſtum, he cannot give in evidence the el⸗ 
pectal matter. 5 

It two men be bound in a bond jopntly, and the one is ſued alone, he may plead this mat⸗ 
ter in an abatement of the Writ, but he cannot plead Non eſt factum, foz it is his Deed though 
it be not his ſole Deed. (f) See in Whelpdales caſe, where a man may ſafely plead Non eſt fa- 
&um, and where not, and the foꝛmer books that treat of that matter well reconciled, 

(g) Upon Plene adminiſtravit pleaded by an Executoz, Er iſſint riens inter maines, if it be pꝛo⸗ 


ved that he hath goods in his hands which were the Teſtatoꝛs, he may give in cvidence that 


he hath paid to that value of his own moner, and need not plead it ſpecially. 

In an Iſſiſe, if the Tenant plead Nul torr, nul diſleifin, he cannot give in evidence a re⸗ 
leale after the Diſſeiſin, but a releaſe befoze the Diſſeiſin He may, foꝛ then there is no Diſſeiſin 
upon the matter. - 

In a wit of Right, if the / Tenant jopn the Wiſe upon the meer right, he cannot give in 
evidence a collateral warranty, foꝛ he hath not anp right by it; and therefoze it ought ts Have 
bcen pleaded. 62-1 | 

Ok this learning pou ſhall read plentikullp in our books, and in mp Repozts. This little 
taſte ſhall here ſuffice, to make the Reader capable of the reſt. Begularly, whenfoever a man 
doth any thing by foꝛce of a warrant oz authozitp, he muſt plead it. 

But all that hath been ſaid muſt be under two cautions. Firſt, that whenſocver a man 
cannot have advantage of the ſpecial matter by way of pleading, there he ſhall take advan= 
tage of it in the cvidence. Foz example, the rule of Law is, that a man cannot juſtiſie in the 
killing 02 death ot a man; and therefoze in that caſe, he ſhall be received to give the clpecial 
matter in evidence; as that it was Se defendendo, oz in defence of his houſe in the night z2gaipſt 
thieves and robbers, oz the like. 

Secondly, that in any action upon the caſe, Treſpaſs, Batterp, oꝛ of falſe impꝛiſonment 
againſt any Juſtice of Pcace, Mapoz, oz Bailiff of City oꝛ Town Tozpo:ate, Headbs:ough, 
Poꝛt⸗ reve, Conſtable, Tithingman, Collectoz of Subſidp oz Fifteen, in any his Majeſtics 
Courts in Weſtminſter, oz elſewhere, concerning anp thing bp any of them done bp reaſon cf 
any their offices afoꝛeſaid, and all other in their aid oz aſſiſtance, oz by their commandment , 
they may plead the general iſſue, and give the ſpecial matter foz their excuſe oz Juſtification, 
in evidence. 

Ia an Action of Treſpaſs oz other ſuit againſt anp perſon fo2 taking of any diſtreſs, 92 
other act doing by foꝛce of the Commiſſion of Dewers, the Defendant in any ſuch Action 
ſhall, and map make an Fvow2p, Conuſance, oz Juſtification general, that it was done bp 
authozity of the Commiſſion of Sewers, foz Lot 0: Tax aſſeſſed by that Commiſſion, &c. 
and the Plaintiff ſhall reply he did it of his own w2ong without ſuch cauſe. Ind both thele 
acts were made foz avoiding of pꝛolixity and captiouſnels of pleading, tending to the great 
charge and danger of Officers and Miniſters of Juſtice, cc. Evidence, Evidentia. This woꝛd 
in legal underſtanding doth not only contain matters of Recozd, as Letters Patents, Fines, 
Becoveries, Jnrolments, and the like, and wzitings under Deal, and Charters and Deeds, 
and other wzitings without Seal, as Court Rolls, Accounts, and the like, which are called 
Evidences, Inſtruments ; but in a larger ſenſe it containeth alſo Teſtimonia, the Teſtimony of 
witneſſes, and other pzoofs to be pꝛoduced and given to a Jury, foz the finding of any iſſue 
Jopned between the parties. And it is called evidence, becaule thereby the point in Jſſue is 
to be made evident to the Jury, Probariones debent eſſe evidentes, (id eſt) perſpicuz & faciles 
intelligt. But now let us return to Littleton. 


J On a auter jour que le Plaintiff ſuppoſe. (g) As if the Treſpaſs were done 
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25 H. 8. Be. 


22 HG 35. 


(d) 12H 8 r. 19 E. 3. 
waſt 30 20 if. 3. waſt 32. 
(e) 10 El. Dyer 276. 
2. Mat. Dyctr 213. 


(f) Lib 5. f. r 19. Wgelo- 
dates caſr. 7 E 45.7 E. 
C. Br. Non eſt tact. 14. 
1H. 15. 14 HS 25. 
LI. Com. Dive & Man. 
caſe. 36H 8. Dyer 59. 
2 Mar. Dyer 112. 1 El. 
Dier 167. 

(ge) Hin. 10 fl. 8. Rot. 
323. in Com. Benc o. Ut 
Mich 6.6. in Co Hence. 
Bendloes. 7 II. 5 9 6H. 
7-10. 34 E 3. lnoit 29 
9 E. 3. 32. 8 E. 324 

33 E. 3. verd. 18 II 6. 
24. 39 H. C. 8. 18.3. 
19. Pl. com 81.173. 
21 H. 7 75. 16 Keilw. 
21 E. 4.11. 22 F. 4 45 
13 H. 7. T2. Stanf. El. 
Cor. 15. 22 All. 55. 

27 Hl. 6. 21. 


7 Ja. ca. 5. 


23 H. 8. ca 5. 


(8) 19 H. 6 47, 5 E. 4.3 
8 2 47. 5 E. 4-3 


the fourth of May, and the Plaintiff alledgeth the ſame to be done the fifthof May, oz the firſt 21 E. 4 


of May, bohen no treſpaſs was done; pet if upon the evidence it falieth out, that the Treſ= 
paſs was done befoze the Anton bꝛought, it lufficeth : and this is warranted by Littleton, who 
lpeaketh indefinitely, that the Jury may find the Defendant guilty at another day than the 
Plaintiff ſuppoſeth. 


C Et a tiel effect here is to be obſerved, That the Law of England reſpetteth the 
B b bb e ffeu 


3. 


50 E. 3. 7. 


vide Sect 447. 


2 Al. 5. 10 Al. 16. 


Cap. 8. 


Of Releaſes. 


Sed. 486,487. 


effen and ſubſtance of the matter, and not every nicety oz fozm of cirtumſtance: Qui hæret 
in litera, hætet in cortice; & apices juris non ſunt jura. 


Set. 486. 


t le Diſſeiſoꝛ devie ſeiſie, æc. 
e ſon fits & Heire eſt eins per dil⸗ 
cent, æ le Diſſeiſte enter ſur lhefre 
le Diſſeiſoꝑ, le quel entrie eſt un dil⸗ 
ſeiſin, æc. fi lhefre po2t Aſſiſe ou 
Bzief de Entre en nature de Al⸗ 
ſile, il recovera. 


C Leis ſi home ſoit diſleiſie, 


A Lſo, if a man be diſſeiſcd, and 
the diſſeiſor dieth ſeiſed, &c. 
and his Son and Heir is in by diſ- 
cent, and the Diſſeiſee enter upon 
the Heir of the Diſſeiſor, which 
Entry is a Diſſeiſin, &c. if the 
Heir bring an Aſſiſe or a Writ of 
Entry in nature of Aſſiſe, he ſhall 


recover. 


8 A the reaſon hereof is, fo: that in the Writ of Right mentioned in the next Section, 
the charge of the grand Aſſiſe upon their Paths is upon the meer right, and not upon 


the pollelſion+ 


q AR ſi le heire le 

Diſſeiſor, & c. 
Here is a diverſity to be ob⸗ 
ſerved concerning that which 
hath been ſaid, when the pol⸗ 
ſeſſion ſhall dꝛaw the right of 
the land to it, and when not. 
And therckoze when the pol= 
ſeſſion ts firſt, and then a. 
right cometh thereunto, the 
entry of him that hath right 
to the poſſeſſion ſhall gain al⸗ 
ſo the right, which, as befoꝛe 
it appeareth in thole caſes 
there put, followeth the pol⸗ 


ſeſſion, and the right of pol=- 


ſeſſion dzaweth the right un= 
to it; but when the right is 
firſt, and then the poſſeſſion 
cometh to the right, albeit 
the poſſeſſion be defeated, (as 
here in Littletons caſe it is by 
the heir of Diſſeiſo:) yet the 
right of the Diſſetſceremain= 
eth. 

¶ Briefe Dentrie en 


le Per. A. dyeth ſeiſed, 
and the Land deſcendeth to 
B. His ſon, befoze he entreth, 
an eſtranger abateth and dy= 
eth ſeiſed, B.entreth, again 
whom the heir of the Abatoꝛ 
recovereth in an Aſſiſe, B. 
map have a Mrit of Mort- 


Sed. 487. 


( Es ſi lhefr 

poꝛt biete 
de dꝛoit en vers le Oil- 
ſciſee, il ſerra barre, 
pur ceo que quant 
le graund Aſſile eff 
jure, lour ſerement 
eſt ſur le mere dꝛoit, 
c nemp ſur le pol⸗ 
ſeſſion. Car ſt lheire 
le Diſſeiloꝛ ſuiſt un 
Aſſiſe de Novel diſ- 
ſeiſin, ou bꝛiefe Den- 
tre en natut dAſſiſe, 
Et recoveraſt vers le 
Diſſeiſee, & ſuiſt ex⸗ 
ecution, uncoꝛe poit 
le Diſſeilee aver biete 
Dentre en le Per en⸗ 
ſeiſin fait a luy per 
ſon pere, ou il poit 
aver envers lheire bre 
de dꝛoit. 


Ut if the Heir 
bring a Writ of 
Right againſt the Dif- 
ſeiſee, he ſhall be bar- 
red, for that when the 
grand Aſſiſe is ſworn, 
their Oath is upon the 
meer right, and not 
upon the poſſeſſion: 
For if the Heir of the 
Diſſeiſor ſue an Aſſiſe 
of Novel diſſeiſin, or a 
Writ of Entry in na- 
ture of an Aſſiſe, and 
recovers againſt the 
Diſſeiſee, and ſueth 
execution, yet may the 
Diſſeiſee have a Writ 
of Entry in the Per 
againſt him , for the 
Diſſeiſin made to him 
by his Father; or he 
may have againſt the 
heir a Writ of Right. 


danceſtor 


UN 


* 
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danceſtar, and recover the land againſt him: Ind if the DiſſeifIn had been done to A. xc. then 
after the recovery in the Aſliſe, B. ſhould have had a Urit of Entry in the ber, becauſe the heir 


that is in by deſcent is in the Per. 
Sect. 488. 


C ES ſil le Heire doit re- Ut if the Heir ought to reco- 


recover envers le Diſlei⸗ 
ſ& en le caſe avantdit, per bre de 
Dꝛoit, donques tout ſon dꝛoit ſer- 
roit clerement ale, pur ceo que 
judgement final ſerroft done en- 
vers luy, que ſerroit encounter 
reaſon lou le Diſleiſee ad le pluis 
mere dꝛoit, cc. 


¶ Judgement final. The toꝛm whereof you ſhall fee in the laſt Section of this Vid. Seck. 37, &c; 


Chapter. 


D ver againſt the Diſſeiſee inthe 
caſe aforeſaid by a Writ of right, 
then all his right ſhould be clearly 
taken away, for that judgment 
final ſhall be given againſt him, 
which ſhould be againſt reaſon 
where the Diſſeiſee hath the more 
meer right. 


¶ Que ſerra encounter reaſon. Argumentum ab inconvenienti. 


Sect. 489. 


(CC ſaches, mon fits, que en 
bꝛieke de Dꝛoit apꝛes ceo 
que les quater chivaliers ont eſlie 
le grand Alliſe, donques il nad 
pluis greinder delay que en un 
bꝛiete ve Formedon, àpꝛzes ceo que 
le parties ſont a iſſue, #c. & ſi le 
mile foit joyn fur le Battalle, 
donques il ad meind delay. 


ND know (my Son) that 
‚ in a Writ of Right, after 
the four Knights have choſen the 
grand Aſſiſe, then he hath no 
1 delay then in a Writ of 
ormedon, after the parties be at 
iſſue, &c. And if the Miſe be 
joyned upon Battail, then he hath 
leſſer delay. 


B Attaile. See fox this word in the laſt Hettion of this Chapter. 


C Iſſue, Gc. D: Demurrer, which is an Iſſue In Law, 


Set. 490, & 491. 


( ITem, releaſe de tout le dꝛoit, 

ec. en aſcun caſe eſt bone, 
fait a celuy que eſt ſuppoſe tenant 
en Ley, coment que il nad riens 
en les Tenements, Sicome en 
Przcipe quod reddat, fi le Tenãt 
aliena la terre pendant le bziefe, 
e puis le demaundant releſſa a 


Lſo, a releaſe of all the right, 
A &c. in ſome caſe is good, 
made to him which is ſuppoſed 
Tenant in Law, albeit he hath 
nothing in the Tenements. As in a 
Præcipe quod reddat, if the Tenant 
alien the Land, hanging the Writ, 
and after the Demandant releaſeth 

B bbb 2 lu 


Lib. 3. 


Cap. 8. | 
luy tout ſon dꝛott, Ec: cel releaſe 
ell bone, pur ceo que il eff ſup- 
poſe deſtre Tenant per le ſuit del 
Demandant, & uncoꝛe il nad ri⸗ 


ens en la Terre al temps de Re- 


icaſe fait. 


Sed. 


C TN meline le manner eff, 

ſi cn Præcipe quod reddar, 
le Tenant vouche, & le Gouchte 
entf en le Garrantie, fi apzes le 


Demandant releſſa al Clotuchee tout 


(b) 10E-.4.13-112 Aſſ- 94 


41. 22 Aſl. 13. 23 E. 3. 
21. 25 E. 3 40. 38 E. 3. 
10, 11. 7 E. 3.6. 19 E. 3. 
tit. Refceit 34 F. 3. tit. 
Reſccir 9.4 16. 

20 H 6.40, 17 Aſſ. 24. 
8H 75. 20 Aſſ. 2. 14 K. 
3. procedendo 4. 9 E. 
3.17. 32 E. 3. quare 
Imp. 2. Dyer, 17 Eliz. 
341, Sect. 447. 

* Vid. devant SeQ, 447. 


ſon dꝛoit, ceo eſt aſſets bone, pur 
ceo que le Aouchee, apes ceo que 
il avoit enter en le Garrantie, 
eſt Tenant en Ley al Deman⸗ 
dant, ec. 


Of Releaſes. 


Sed. 491, 492. 


to him all his right, &c. this Releaſe 


is good, for that he is ſuppoſed to 
be Tenant by the ſuit of the De- 
mandant, and yet he hath nothing 
in the Land at the time of the Re- 
leaſe made. | © 


491. 


N the ſame manner it is in a 

Precipe quod reddat, the Te- 
nant vouch, and the Vouchee en- 
ters into warranty, if afterward 
the Demandant releaſe to the 
Vouchee all his right, this is good 
enough, for that the Vouchee af- 
ter that he hath entred into War 
ranty 1s Tenant in Law to the De- 
mandant, &c. 


Ere it doth appcar, That there is a Tenant in Deed, and a Tenant in Law; and 


Littleton in this and the next Section putteth the examples cf Tenants in Law, 
viz." (h) the Tenant to a Przcipe after alienation, and of the Uouchee, whereof ſomewhat 


hath been laid befoze. 


And it is obſervable that Littleton ſaith, That in both caſes he is Tenant in Law to the 


Demandant; and pet he hath nothing in the Land. 


And therefoꝛe if after the Mouchee hath 


entred into warranty and become Tenant in Law, an Anceſtoz ccllateral of the Demandant 
releaſeth to the Uouehec with warrantp, he ſhall not plead this againſt the Demandant ; foz 
that the Beleaſe by the Eſtranger ts void, which beſides the Juthozities befoze vouched, ap⸗ 
pcareth by Littleton Himſelf; * foz he ſaith, That he is Tenant in Law to the Demandant, 


whercbp he cxcludeth, that he is Tenant in relpect of any Eſtranger. 


Glanvil Ii. 1. C2. 1. Bract. f 


J.. 3. fo. 101. Brit f.71. 
Flet. Ii 1. ca. 15 & 16. 


Mir 2 Sect. 1. Bract. ub. 
ſup. Flet. lib. i. ca.. 


C Ota, thcre be two 

N kind of Anions, 

* VIZ. one that con= 
cerns the Pleas of the 
Crown, Placſta Coronæ, oz 
Placita Criminalia 3 another 
that concerns Common= 


Plcas, Placita Communia ſeu 


Civilia. Ok that which con= 
cerneth Pleas of the Crown, 
Littleton ſpeaketh hereafter 
in this Chapter; Df Acti- 
ons concerning Toinmon= 
Pleas , Littleton ſpeaketh 
in this place. And theſe 


arc thꝛeetold, (that is to ſap) 


Beal, Perſonal,:and Mixt. 
Placitorum aliud perſonale, 
aliud reale, aliud mixtum. 


Sed. 492. 


4 FE quant al 

1 Beleaſes da⸗ 
ctions releas & per⸗ 
fonals, il eff iſlint 
que. aſcuns actions 
font mixt en le realty 


c en le perſonalty, 


ſicome un action de 
Waſte ſue envers te⸗ 
nant a terme de vie, 
ceſt Action eſt en le 
realty pur ceo que le 
lieu TUaſte ſerra re⸗ 


Lſo, as to Re- 
leaſes of Acti- 

ons Reals and Per- 
ſonal, it is thus. Some 
Actions are mixt in 
the realty, and in the 
perſonalty, as an action 
of waſte ſued againſt 
Tenant for life, This 
Action is in the Re- 
alty, becauſe the place 
waſted ſhall be reco- 
vered ; and alſo in the 


cover. 


Oz Actionum quædam ſunt in 


Et auxy en le 


Perſonalty, becauſe 
per⸗ 


UN 


LIMI 


Li 3+ ©; 


perſonalty , pur cea 


que treble damages 
ſerront recovers per 
le toꝛtious TUaſt fait 
per le Tenant, 4 pur 
ceo en ceſt action, un 
releas d actions reals 
eſt bon plee en barre, 
c iſſint eſt un releas 
d actions perſonals. 


Of Releaſeés. 


treble damages ſhall 
be recovered for the 
wrongful waſte done 
by the Tenant 5 And 
therefore 1n this Acti- 
on a releaſe of Actions 
reals is a good plea in 
bar 3 and ſo is a Re- 
leaſe of Actions perſo- 


nals. 


Sed. 492. 


Rem, quæd m in perſonam & 
qu ædam m xtæ. And general⸗ 
iy, Actio is defined. () Actio 
nihil aliud eſt quam jus proſe- 
quendi in judicio quod fibi de- 
betur. Oz Action neſt auter 
choſe que loyal demande de ſon 
droit. 

(k) Ind by the rcleale of 
all Actions, cauſes of Action 
be releaſed; but within a 
ſubmiſſion of all actions te ar⸗ 
bitrement, cauſes of adien 
are not contained. 


¶ Ienant pur vie. 
And lo it is ik it be bꝛought 
againſt Tenant foz pears, becauſe it agreeth with the reaſon of Littleton here rendzed, vie. 
that the place waſted ſhall be recovered; and therefoze loundeth in the realty, 


¶ Auxy en le perſonaltie pur ceo que treble damages ſerra recovers, 

which do ſound in the perſonalty. Utherefoze Littleton concludeth, that in an action mixt, a 
relcaſe of all actions reals is a good bar, and ſo is a rcleaſe of all actions perionals, 

And here is to be oblerved a diverfitp between the act of the party and an act in Law; for a 


man by his own act cannot alter the nature ot his action, and therefoꝛe if the Leſſee {oz life 


02 Leſſec foz years do waſte, now is an action of waſte given to the Leiloz, wherein he ſhall 
recover two things, viz. the place waſted, and treble damages; in this caic ik the Lelſſoꝛ re⸗ 
leaſe all actions reals, He (hall not have an Action of laſte in the perionalty only, And if 
he relcaſe all Ictions perſonals, he Gall not have an Action of Walte in the realty ont p, 

(1) And ſo it is if the Leſſee doth waſte, and after lurrendꝛeth to the Leſſoz his eſtate, and 
the Leſioz accept thereof, the Leſſoz ſhall have an Action ef Waſte, | 

But byan act in Law the nature of the action may be changed; as if a man make a Leaſe 
pur terme dauter vie, and the Leſſee doth waſte; and then the Ceſtuy que vie dieth, an Action 
of edaſte ſhall lpe foz damages only, becauſe the other is determined by act in Law. 

And again, hereupon is another diverfity to be obſerved, that in cale when an action is 
well begun, and part of the Action determined by Act in Law, and vet the itke action toz the 
reſidue is given, there the Crit ſhall not abate, but pꝛocecd. But where by the determination 
of part the like action remaineth not foꝛ the reſidue, there the A'ttion well commenced ſhail 
abate. Is if an action of aſte be bzought againſt Tenant pur terme dauter vie, and hanging 
the Utrit, Ceſtuy que vie dteth, the Writ ſhall not abate, but the Olaintiff ſhall recover da⸗ 
mages only; becauſe it Ceſtuy que vie had died befoze any Ad ion bꝛought, the Leſloꝛ might have 
an action of taſte foꝛ the damages: Do if an Eject ioge firmæ be bꝛought, and the Term in⸗ 
currcth hanging the action ; pet the action ſhall pzoceed foz damages only, becaule an Ejectione 
doth lie after the Term foꝛ damages only. But if Tenant pur aucer vie bzingan Aſſiſe, and 
Ceſtuy que vie dieth, hanging the Mrit, albeit the Writ were well commenced z pet the wat 
ſhall abate, becauſe no Aſliſe can be maintainable foz damages only, 

So if an Action of taſte be bꝛought by Baron and Feme in remainder; in eſpecial tail, 


and hanging the wꝛit, the wife dieth without iſſue, the wait (hall abate, becauſe every kind 8 


of Action of waſte muſt be ad exhæt edarjonem. - 

It a wit of Annuity be bzought, and the Annuity determineth hanging the wit, the 
wait faileth foꝛ ever; becauſe nolike Action can be maintained foz the Arrerages onlp, but 
fo2 the Fnnuity and Frrerages. 15 ; 

But where damages are only to be recovered; there albeit by act in Law the like Action 
lieth not aftcrwards, pet the Action well commenced ſhall pzoceed ; (m) as if a Conſpiracy 
be bꝛought againſt two, and one of them dicth, hanging the wit, it ſhall pꝛocced. 

And in an Aſſiſe of Novel difleiſin, a wzit of Annuitp, Quare impedit, and other mixt acti= 
ons, a relcaſe of Actions reals is a good Plea; and lo it is of a releaſe of Actions perſonals. 

But tf thꝛee Jopntenants be diſleiled, and they arraign an Aſſile, and one of them releaſe 
to the Diſſeiſoꝛ all Pctions perſonals, this ſhall bar him, but it ſhall not bar the other Plain= 
tiff; koꝛ having regard to them the realty ſhall be pzeferred, dc omne majus trahit ad ſe minus 
dignum. (n) And in a wꝛit of Ward bꝛought by two, the releaſe of the one ſhall not grieve 

the other, but ſhall enure to his benefit ; foz he ſhall recover the whole Ward, and hold his 
companion out. | 

ut here a diverſity is to be obſerved between real Ictions, wherein damages are to be 
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recovered at the Common Law, as in an Aſſiſe, &c. and real actions where damages are not 
to be recovered by the Common Law; but are given by the (o) Statute; fox there a releaſe 


of all actions perſonals is no bar, as in the Writ of Dower, Entrie ſur diſſeiſin In le per, &c. 


Mordanc', Atel, &c. 


(& en Quare Impedit, un re- 
leas dactions perſonals eff 
bone plee, & iſſint eſt un releaſe 
dactions reals, Per Martin, Quod 
fuit conceſſum. Hill. 9 H.6.57. 


Sect. 493. 


* 


Nd in a Quare Impedit, a re- 

leaſe of actions perſonals is a 

good plea, and fo is a releaſe of 

actions reals, Per Martin, Quod fuit 
conceſſum. Hill, ꝙ H.6. fol. 57. 


. „ þ His is an addition to Littleton, Which although it be Law, and the Book truly cited, 


pet J paſs it over. 


But pet note by the wap, That a releaſe of actions perſonals 


is allo a good bar in a Quare Impedit, becauſe it is an action mixt. 


S E dliſſei ſor bien 

poit pleder, &c. 
Nota, every man {hall plead 
ſuch Pleas as are pꝛoper foꝛ 
him, and apt foz his defence 
to be pleaded. (q) As a diſ⸗ 
ſeiſoz that hath nothing in 
the land may plead a releaſe 
of Actions perlonals, becauſe 
damages are to be recovered 
againſt him; and therefo:e 
fo his defence he map plead 
it, but a releaſe of actions re= 
als he cannot plead, becauſe 
hc hathno eſtate in the land; 
and none ſhall plead a releaſe 
of Actions reals in an Fſſile, 
but the Tenant of the Land. 
Et ſic de cæteris. But the Te⸗ 
nant in an Aſſiſe ſhall plead 
a relcaſe of Actions perſonals 
to the Diſſeiſoꝛ, fo: that lea 
p2oveth that the Plaintiff 
hath no caule of action againſt 


SeF. 494. 


(L meſme le 
maner eff en 
aſſiſe de Novel diſſei- 
ſin, pur ceo que il eſt 
mixt en le realtie, & 
en le perſonalty. Mes 
{i un tiel aſl, ſoit ar⸗ 
raigne enter le diflec- 
(02 & le tenant, le dil⸗ 
ſeiſo2 bien poit plede 
un releas dactions per⸗ 
ſonals,pur barrer laſſ. 
mes nemp un releas 
dacions reals, car 
nul pledera releas 
dactions reals en aff; 
koꝛſque le tenant. 


it is in an Aſſiſè of 
vel diſſei ſin, for that 
it is mixt in the realty 
and in the perſonalty; 
but if ſuch an Aſſiſe be 
arraigned againſt the 
Diſſeiſor and the Te- 
nant, the Diſſeiſor may 
well plead a releaſe of 
actions perſonals to bar 
the Aſſiſe; but not a 
releaſe of actions reals; 
for none ſhall plead a 
Releaſe of Actions re- 
als in an Aſſiſe, but the 
tenant. 


1 tke ſame manner 
0 


him. 

If the Diſſeiſee releaſe to the Diſſeiſoꝛ all actions reals, and the Diſſeiſoꝛ maketh a feoff⸗ 
ment in Fee, and an Aſſiſe is bꝛought againſt them, the Feoffee ſhail not plead the releaſe to 
the Diſſeiſoꝛ ; foz that he is not pzivp to the releaſe ; foz a releaſe of Fctions ſhall oni v ex⸗ 


tend to P2ivies, 


If a Diſſeiſoꝛ make a leaſe foꝛ life, the remainder in fee, and the diſſeiſee releaſe alt actions 
to the Tenant foꝛ lite, after the death of Tenant fox life, he in the remainder ſhall not plead 


the (aid releaſe. 


It the Diſſeiſee releaſe all actions to the Diſſeiſoꝛ, and die, this doth bar him but fox his 
life z foz after his deccaſe his heir ſhall have an action (r) as ſome have ſaid. And hereby map 
appear a manifeſt diverſity between a releaſe of Bight, anda releaſe of Bttions, 


Sel. 


UM 


UMI 


Lib. 3. 


Of Releaſes 


SeF, 495. 


que covient deſtre ſue envers 
le Tenant del Franktenement, 
ſi le Tenant ad un releas da- 
ctfons reals del demandant fait 
a luy devant le bꝛiefe purchace, 
e il plede ceo, il eff bon plee pur 
le demandant adire, que celuy 
que pleda le plee navoit rien en 
le Franktenement al temps del 
releas fait, car adonque il navoit 
cauſe daver aſcun action real en⸗ 


C La en tiels actions reals 


Lſo, in ſuch Actions Reals 
A which ought to be ſued a- 
gainſt the Tenant of the Freehold, 
if the tenant hath a releaſe of Acti- 
ons Reals from the Demandant 
made unto him before the Writ 
purchaſed, and he plead this, it is a 
good plea for the Demandant to 
ſay, that he which pleaded the 
Plea had nothing in the Freehold 
at the time of the Releaſe made; 
for then had he no cauſe to have 


Sea. 495,49 6. 


vers luy. 


an Action Real againſt him. 


qe TT His is evident enough by that which hath been ſaid, that releaſe of all Actions reals 
muſt be made to him that is Tenant of the Land, becauſe a real action muſt be bzought 


againſt ſuch a Tenant, 


C ]Eem, en tiel cas 

ou home p8it en- 
fre en Terres ou Te- 
nements, & auxy poit 
aver un Action real 
de ceo, que eſt done 
per la Ley envers le 
Tenant, \ en ceſt 
caſe le demandant re⸗ 
leſſa al tenant touts 
maners de Actions 
reals, uncoze ceo ne 
tolle le demandant 
de ſon entrie, mes 
le demandant bien 
poit enter nient con⸗ 


kriſteant tiel releas, 


pur ceo que nul choſe 
eſt releſſe fozſque la⸗ 
>tion, ec. 


Set. 496. 


Lſo, in ſuch caſe 
where a man 
may enter into Lands 
or Tenements, and al- 
ſo may have an Acti- 
on real for this, which 
is given by the Law 
againſt the Tenant, if 
in this caſe the De- 
mandant releaſeth to 
the Tenant all manner 
of Actions reals; yet 
this ſhall not take the 
Demandant from his 
entry, but the Deman- 
dant may well enter, 
notwithſtanding ſuch 
releaſe, for that no- 
thing is releaſed but 
the Action, &c. 


4 Oit enter. there 
it apearcth, that 
Where a man map 
enter, a Releaſe of all Au ions 
doth not bar him of his Right, 
becauſe he hath another re⸗ 
medp, viz. to enter. Ind this 
is agreeable with the aut 
rity of our (() Books, But 
where his entry is not law= 
ful, there a Beleaſe of all 
Actions is bp conſequence a 
bar of his Bight, becauſe he 
—— right 
p he t ret 9 . 
As if the Diſſeiſee releaſe all 
Actions to the heir of the 
Diſſeiſoz, which is in bp 
Deſcent, he hath no remedp 
to recover the land;. but pet 
the Diſſeiſce hath a right, fo 
that he hathreleaſedhis Tat- 
on, and not his right, as ſhail 
be ſaid hereafter,in the Chap= 
ter of remitter, in his pꝛoper 
place. If the heir of the 
Diſſeiſoꝛ make a feofment in 
fee to two, and the Diſſeiſee 
releaſeth to one of the Feof= 


fees all Auions, and he dieth, the Survivoꝛ (hall not plead this releaſe, foz the cauſes abobe⸗ 
ſaid. And hereby alſo again appeareth another diverſity between a releaſe of a right, and a 


s 8 


releaſe of Actions. 
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(f) 18 E. 3.34. 19E,2; 
Title 35. 1 


Cap. 8. Of Releaſes. SeF. 497,498, 499. 


It is to be oblerved when a man hath ſeveral remedies foz one and the ſelf ſame thing, be 
it real, perſonal, oꝛ mixt, albeit he relealeth ene of his remedies, he may uſe the other. 


Lib. 3. 
19 Aſſ. 3. 30 E. 3. 19.6. 


19H-6:4.6, 21H. 7.23 b 
7 H. 6. 6. 


Slanvil lib. 10. cap 13. 


(t) 41 E. 3 2. 8 H. 6. 18. 
28,29. 21 E. 3.28. 2 H. 
8 30 H. 6. 4. 9 H.9. 
18. 


4 EV m le maner eſt de choles 

perſonals, ſicom̃ home a toꝛt 
pꝛent mes biens, ſi jeo releſſa a luy 
touts actions perſonals, uncoze jeo 
puiſſe per le Ley pꝛender mes biens 


ho2s de lon poſſeſſion, 


C Be de dletiuue. 
Breve de detentione 
dicitur a Detinendo, 

becauſe Detinet is the pꝛinci⸗ 

pal woꝛd in the Krit. Ind it 
lieth where anp man comes 
to goods either by deliberp oz 
by finding. In this Writ the 
Plaintiff ſhall recover the 
thing detaincd; and therefo:e 
it muſt be lo certain as it map 
be known ; and foꝛ that cauſe, 
it lieth not foz monep out of 
abag, oꝛ cheſt, and ſo of Coꝛn 
out of a ſack, and the like; 
theſe cannot be known from 
other. (t) A man ſhall have 
an action of Detinue of Char- 
ters which concern the inhe⸗ 
ritauce of his Land if he 


Seck. 497. 


N the ſame manner is it of things 
perſonal; as if a man by wrong 
take away my goods, if I releaſe to 
him all actions perſonals, yet I may 
by the Law take my goods out of 


his poſſeſſion, 


This of it ſelf is ebident. 


Set. 498. 


0 Cry i jeo ay 
alc. cauſe dad 
breve Oetinue de mes 
bis Vs un aut comet 
qjeoreleſſa a luy touts 
actions perſonals, un- 
coꝛe jeo puiſſe per le 
Ley pꝛender mes bies 
hozs de ſon poſſeſſion, 
pur ceo que nul dꝛoit 
de les biens eſt re- 
leſſe a luy, mes ſolc- 
ment laction, æc. 


Lſo, if I have any 
cauſe to have a 
Writ of Detinue of 
my goods againſt an- 
other, albeit that I re- 
leaſe to him all actions 
perſonals; yet I may 
by the Law take my 
goods out of his pol- 
ſeſſion, becauſe no right 
of the goods is releaſed 
to him, but only. the 
action, &c. . 


know the certainty of them, and what Land thep concern; oz if thep be in a Bag ſealed, oz 


Cheſt locked, though he knoweth not the certainty of them: and it is good policp (if poſſi= 
bly he can) in that caſe to declare of one Charter in eſpecial, (u) and then the Defendant 
hall not wage his Law. (x) In Action of Detinue foz Charters doth ſound in the realty, 
ko therein ſummons and ſeverance lieth, and foꝛ the Detinue of goods a Capias doth lie; but 
foz Charters in eſpecial a Capias lieth not; and pet a Releaſe of actions perſonals in a Writ 
of Detinue of Charters is a good bar. 


cu) 10H 6.20, 21 H. 
6. 1. 14 H. 6. 4. 14 H. 
423,24, 27. 

(*) 20 H. 6. 45. 19 E. 3. 
Severance 14.3. 1 E. 3 
ib. 32. 4 E. 3.13. 40 E. 
5 25. 


C Er cauſe del Sta- 
ſay, the Statute of 4H.4.c.7. 


and 11 H.6.c.4. 
Car ſil voet ple- 
der le releaſe general- 


ment. Here it appearcth, 
that when the Statute had 
given the Acton real a= 


Sed. 499. 
oY Lem, ſi hom̃ ſoit 

diſſeiſie & le dil⸗ 
ſeiſo2 fait feoffement 
a divers perſons a 
ſon uſe, & le diſſeiſoꝛ 
continualment paiff 
les p2ofits, cc. & le 
diſſeiſee releſſa a luy 


Lſo, if a man be 
diſſeiſed, and the 
Diſſeiſor maketh a fe- 
offment to divers per- 
ſons to his uſe, and the 
Diſſeiſor continually 
taketh the profits, &c. 
and the diſſeiſee releaſe 
touts 


L }AAL 


£56. 3; 


touts actions reals , 
& puis il ſuiſt vers 
luy bre Dentre e na⸗ 
ture daſſiſe per cauſe 
de leſtatute, pur ceo 
que il pꝛent les pꝛo⸗ 
fits, cc. Quære, co- 
ment le difſeiſo2 ler⸗ 
ra aide per le dit re- 
leas: car fi] voile 
pleder le releas ge- 
neralment, donques 
le demandant poit 
dire que fl navoit 
riens en le Frankte⸗ 
nement al temps del 
Releas fait, & fil 
pleda releas ſpectal- 
ment, donques il 
covient conuſtt᷑ un 
diſſeiſin, cx donques 
poit le demandant en⸗ 
ter en le terre, cc. 
per ſon conuſans de 
le diſſeiſin, #c. Mes 
peradventure per ſpe⸗ 
cfal pleader il luy 
poit barre de laction 
que il ſuiſt, cc. co⸗ 
ment le demandant 
poit enter. 


C Þ Tem, ſihoe ſuiſt 
appeale ð felony 
del mo2t ſon Anceſo? 


envers un auter co⸗ 
ment que lappellant 


releſſa al Defendant 
touts maners Dactt- 
ons reals & perſonals, 
ceo ne aidera mp le 
dekendant, pur ceo que 
ceſt appeal neſt pas 


Of Releaſes. 


to him all actions re- 
als, and after he ſueth 
againſt him a Writ of 
entry in nature of an 
Aſſiſe by reaſon of the 
Statute becauſe he ta- 
keth the profits, &. 
Quære, how the Diſ- 
ſeiſor ſhall be aided 
by the ſaid Releaſe 3 
for if he will plead the 
releaſe generally, then 
the Demandant may 
ſay that he had no- 
thing in the Freehold 
at the time of the Re- 
leaſe made; and if he 
plead the releaſe ſpeci- 
ally, then he muſt ac- 
knowledge a diſſeiſin, 
and then may the De- 
mandant enter intothe 
Land, &c. by his ac- 
knowledgment of the 
diſſeiſin, &c. but per- 
adventure by ſpecial 
pleading he may bar 
him of the Action 
which he ſueth, &c. 


though the Deman- 
dant may enter. 


Sed. 500. 


Lſo, if a man ſue 
an appeal of Fe- 
lony of the death of 
his Anceſtor againſt an- 


other, though the Ap- 


pellant releaſe to the 
Defendant all manner 
of actions real and per- 
ſonal, this ſhall not 
aid the Defendant, for 
that this Appeal is not 


Sef.500. 


gainſt the pernoꝛ of the pꝛo⸗ 
fits, it enableth him to take 
and plead a Releaſe of all 
actions reals; and pet he 
hath neither Jus in re, noz 
Jus ad rem; which point is 
woꝛthy of obſervation , fox 
manifeſtation of the equity of 
the Law, | 


C Donques il co- 


vient conuſtre un diſ- 


ſeiſin, c. In a Urit of 

Dower the Tenant pleaded 
that befoze the Writ purcha⸗ 
ſed A. was ſeiſed of the land, 
&c.untilbp the Tenant him⸗ 
ſelf he was diſſeiſed, and that 
hanging the (Urit A recover= 
ed againſt him, &c. judgment 
of the Writ, and adjudged a 
good plea; in which Plea 
the Tenant confeſſed a Diſ⸗ 
ſcifin in himſelf, 


¶ Donques poit le 


demanauant enter. So 
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3 H. 7. 2. 


15 E. 4. 4. b. 


might he habe done in this 


caſe _ Littleton putteth; 
albeit the Tenant confeſſed no 
diſſei lin. And therefo:e it is 
no p:ejudice to the Tenant to 
confeſs a diſſeiſin in himſcif, 
&c. and then, as Littleton 
here holdeth, the Za ion ſhall 
be barred. 

But the Reader is to od⸗ 
ſerve, that now by the Dta= 
tute of 27 H. 8. cap. 12. which 
executes the poſſeſſion to the 
uſe, all the Dtatutes againſt 
Ceſtuy que uſe, oz pernoz of 
the profits have loſt their 
koxce. 


Ur Authoꝛz having 

ſpoken of Commen 

Pleas, now treateth 

of certain Pleas Criminal, 


92 Pleas of the Crown, wheres 


28 H. 8. Dyer 32. 
27 H. 8. cap. 10. 


ok it is ſaid, (a) Item, crimi- (a) Brad. lib · 3 f. ol b. 


nalium alia majora, alia minora, 
alla maxima, ſecundum crimi- 
num quantitatem; Sunt enim 
Crimina Majora, & dicuntur 
capitalia, cd quod ultimum in- 
ducunt ſupplicium, &c. Mino- 
ra verò, que fuſtigationem in- 
ducunt, vel pœnam pilloralem, 
vel tumboralem, vel carceris 
incluſionem, &c. 

Cccc (b) Crimi- 


Lib. $: 


(by Flet. fib.r. cap. 15. 


(e) Mir. c. 1. Sed. 4. & 
ca. 4 des pains en di- 
vers manners. 


(x) Mir. ea. 2. Sect. 7. 
Bract. lib 3 fo. 137 Brit, 
ca. 22,23. Flet. li. 1. c. 31, 
327 33» 


(y) G'anvil, lib 7 ca. 9. 
Et lib. 1 4. cap. 1. & 3. 


24 H. 8. ca. 12.1 Ellz. c. 1. 


mb. expoſ verb. EI. 
matio, Flet lib 1. ca. 42. 
Hoved. fol. 344. 


21 H. 6, 16. 


Cap 8. 


(b Criminalium quædam ſen- 
tentialitet mortem inducunt, 
qua dam vero minime. (c) De 
peche en brief diviſion, car eſt 
mortal ou venial, ſolonque ceo 
que appiert en paines. And 
that crime is called Moꝛtal 
oz Cozpozal ; moztal, becaule 
it delerve th death; and uch 
crimcs are called Mental. as 
map be redccmed oz ſatisfied 
by ſome other punichment 
then by death. | 

¶ Appeale de Fe- 
I'ie. (x) Appellum 
agnifleth Accuſatio, an Accu⸗ 
ſatton, and therefoze to ap= 
peal a man is as much as to 
accuſe him and in (y) anci⸗ 
ent Books he that doth ap⸗ 
pcal is called Accuſator, and 
is pecultarlp in legal fignifi- 
caticn applied to Appeals of 
thzce iczrs. Firſt, of wzong 
to his Anceſtoz, whole heir 
male he is, and that is only 
of death, whereof our Zuthoꝛ 
here ſpcaketh. The ſecond is 
of wꝛong to the Hus band and 
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action real, entant 
gue lappellant ne re⸗ 
covera aſcun realtie 
en tiel appeale : Ne 
tiel appeale neſt pas 
action perſonal , en- 
tant que le tozt fuit 
fait a ſon Aunceſtoz , 
t nemy a, luy. Mes 
ſil releſſa a le Defen- 
dant tout manners 
Actions, donques il 
ſerra bone barre en 
Appeale. Et iſſint 
home poit veyer que 
releaſe de touts man- 
ners dactions, eſt me- 
lioꝛ que releas de actt- 
ons reals & perſonals, 
Ac. 


Seck. 500. 


an Action real, in as 
much as the Appellant 
{hall not recover any 
Realty in ſuch Appeal; 
neither 1s ſuch Appeal 
an action perſonal, in 
as much as the wrong 
was done to his An- 
ceſtor, and not to him. 
But if he releaſe to the 
Defendant all manner 
of Actions, then it ſhall 
be a good bar in an 
Appeal. And ſo a 
man may ſee that a Re- 
leaſe of all manner of 
Actions is better then 
a Releaſe of Actions 
reals and perſonals, 
&c. 


is by the wife only of the death of her husband to be p:oſecuted. The third is of wꝛongs done 


to the Appellants themielves, as Robbery, Bape, and Waim. T 


he wozd + ppellum is derived 


of Appeller, to call, becauſe a pjellans vocat reum in judicium. Ye caileth the Defendant to judg⸗ 
ment, and the Plaintiff is called the Bppellant. 


C Appeale. Appellatio is a removing of a cauſe in any Eccleſiaſtical Court to a Du⸗ 


pertoz ; but of this 


needeth no ſpeech in thts place. 


C De mort. Appeal of death is of two ſoxts, of Murther and of Homicide. Murther 
is when one is llain with a mans will and with malice pzepenſed oꝛ foze=thought ; Homicrde 


as it is legallp taken, is when one is flain with a mans will, but not with malice 


pzepenſed. 


Chancemedlp oꝛ Per inforrunium, is when one is flatn caſually and by mifadventure. without 
the will of him that doth the au, whereupon death inſueth; but of this no Appeal doth lie. 
Murther cometh of the Saxon woꝛd Mordrue. 

Were is an old Saxon word, ſometimes w2ttten Wera, and ſigniſieth the price of the life of 


a man. Eſtimatio capitis, that is, ſo much as one paid foz the killing of a man; by which it ap⸗ 
peaieth, that {ſuch government was in thole da ps, as laughters of men were moſt rarelp com⸗ 
mitted, as Maſicr lamberr colleueth. Ind pon ſhall not read of any inſurrection oz rebellion 
befoze the C cnqueſt. when the view of Frankpledge and other ancient Laws of this Kealm 
were in their right ule. 

C Mes {it releaſe al Neſendant touts manners d actions, Gc. 
ſon is, foz that then all Fctons, as well criminal as real. perſonal and mixt, be releaſed. But 
a releaſe of at ions real and perſonal cannot bar an appeal of death, becauſe that Reiecaſe ex⸗ 
tendeth to common oꝛ civil actions. and not to autons criminal: but Beleaſes of all actions 
criminal cz moztal, oz concerning Pleas of the Crown. are good bars in an Appeal of death, 
and io the (&c.) in the end of this Section is well explained. 


Sed. 


Ind the rea= 


UM 


UMI 


Lib. 3. 


Of | Releaſes. 


SeF.501,502, 


Sed. 508. 


C I Tem, en appeale de Robbe- 

rie, ſi le q 
pleader un releaſe de appellant 
de touts actions perſonais, ceo 


ſemble nul Plex. Car action del 


Appeale, lou lappell& avera judge. 
ment de mot, cc. eſt plats hault 
que action perſonal eſt, & neſt 


pas pꝛoperment dit action per- 


ſonal: Et pur ceo ſi le Defendant 
voiloit plead un releaſe del Ap- 
pellant de barrer luy Ddappeale , 
en ceſt caſe il covient daver un 
releaſe de touts mafis dappeals, 
ou touts manners dactions, come 
fl ſemble, cc. 


fendant vor 


eth no Plea: for an 


b, in an Bagel of Robbe- 
8 ry, if the >efendant/. will 


plead a releaſe of the Appcitant 
Tf all aftions' Perfotiale, ih Nen. 


Action of 
Appeal, where the Appellee ſhall 
have judgment of Death, &c. is 
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higher than any action perſonal is, 


and is not properly called an action 
perſonal, and there if the Defen- 
dant will plead a releaſe of the Ap- 
pellant; to bar him of the Ap- 
peal, in this caſe he muſt have a 
releaſe of all manner of Appeals, 
or all manner of Actions, as it 
ſeemeth, &c. 5 | 


¶ Robberie. Roberia properiy is, when there is a frionjons taking away of a mans 


goods from his perſon : and it is called Robbery, becauſe the goods are ta 
Robe, from the Bobe, that is, from the Perſon : bn | f 
¶ Judgement de mort, ec. By this (&c.) is implied Appeals of Rape, of Arſon 
o2 Burning, ot Felony 02 Larceny; foz therein alſo is judgment of death, and are within our 


Futhozs reaſon. 


as it were De la 
t ſometime it ts taken in a latger ſenſe, 


¶ Come il ſemble, ec. It is to be — That, firſt, a releaſe of all Antons 


criminal, moztal, oz concerning Pleas of the Trown. 


Up, a releaſe to all Fctjons ge= 


a 
nerally. Thirdlp, a releaſe of all Appeals. Ind laſtiy, a releaſe of att Demands, are good 


bats in all theſe kinds of Appeals. 


Se. 502. 


C ME en Ap- 
peale d Mai⸗ 
hem un releale de 


Ut in Appeal of 
Maime a releaſe 
of all manner of Acti- 


CAN Abem. Mahe- 
mium membri Mu- 
tilatio, oz Obtruncatio, cometh 


of the French woꝛd Mehaigne, 

touts manners daci- ons perſonals is a anvflguiflethacopo:atHurt, 
ons perſonals eſt bone good plea in bar, for 8 9 
plix en Barre, pur ced that in ſuch an Acti- ae to üght; as by putting 
que en tiel action il ne on he (hall recover 9 Skit 
recovera fox(q3 dam- nothing but dama- griking off his arm tas 
ages, tc. 4 ges. finger, cutting off his legs oꝛ 
foot, oz whereby he loleth the 

uſe ot any ot his ſaid members. 


¶ Damages, ec. V. Sect. 194. 


¶ Releaſe de touts manners Acłions Perſonals eſt bone Plea, &c. And 
the reaſon is,fo: that everp i or wherein damages only are recovered by the Plaintiff, is in 


Law taken foz an Au ion pe 


Cccc 2 Seck. 


22 Aſſ. 39 · 
W. I, cap. 20. 


vide Sect. 308. 


Mir. ca. 1. Sed. 9. Glany, 
li 14 ca. 7. Bract lib. 3. 

Trat. 2. ca 24. Brit. f. 48. 
ca. 25. Flet. Iib. 2. ca. 38. 
Stant. Pl. Cor. f. 38. b. 


28 E. 3.94. 8 H. 4. 21. 


21 H. 6. 16. 


Lib. 3. 


v. I. t t. f. 39. 41. in Met · 
calfes caſe, upon what 
Judgments and awards a 
Writ of Error doth lie. 


II. 5. f. 111. Foxleys cafe, 
Li, 7. f. 11, 12. Jentle · 
Mans caſe. 


15 El. Dyer 317. 


Lib.g.f. 119. 8. Zanchars 
caſe. 


28 AT. 49- 12 B. 3. Ut- 
lage 3. 38 E. 3. 13. Mich. 
48 5 El. Dyer f. 222. 
vide Sect. 197. 


x H. 4. 6. 


Cap. 8. 


Brow de Error. 
„ This Ulirit lieth 


when a man ts 

grieved by any erroꝛ in the 
foundation, pꝛocee ding, judg⸗ 
ment, oz execution, and there= 
upon it is called Breve de 
errore corrigendo. But with⸗ 
out a judgment oꝛ an award 
in nature ot a judgment no 
Writ of Erroz doth lie, fox 
oy wozds of the Writ be, 
Si judicium redditum fit: and 
that judgment muſt regular⸗ 
ly be given by Judges, of 
Becozd, and in a Court of 
Becozd;and not bp any other 
infertour 
Courts, foꝛ thereupon a wzit 
of faiſe judgment doth lie. 
Fn this caſe of MNtlaboꝛy up⸗ 
on Pꝛoceſs the judgment is 
—— (in the County Court, 
hich is no Court of Re⸗ 
co2d) by. the Coroners (ſa⸗ 


Judges in baſe 


Of Releaſes. 


Sect. 503. 


C Tem, fi home 
, ſoft utlage en 
Action perſonal per 
poces (ur le Dꝛiginal, 
c pot bzeve Derroꝛ, 
1 celuy a que ſuit il 
fuit utlage, voile 
pleader en vers luy un 
releas de touts man⸗ 
ners Dactions Perſo⸗ 
nals, ceo ſemble nul 
ple, car per le dit 
Action il ne recovera 
rien en perſonalty, 
foꝛſque tantſolement 
de reverſer le Ütla⸗ 
gary: mes un Releaſe 
de Biete Derrour eſt 


Sec. 503. 


Lſo, if a man be 
outlawed in an 
Action perſonal by 
proceſs upon the Ori- 
ginal, and bringeth a 
Writ of Error, if he at 
whoſe Suit he was out- 
lawed , will plead a- 
gainſt him a Releaſe 
of all manner of Acti- 
ons perſonals,this ſeem- 
eth no Plea; for by 
the ſaid Action he ſhall 
recover nothing in the 
perſonalty, but only to 
reverſe the Outlawry : 
But a Releaſe of the 
Writ of Errour is a 


ving in London judgment is 
given hp the Becozder, and -bone plea. 
not by the Mapez, who is 

Coꝛoner by the cuſtom of the | | Re ä | 
City:) fox after the Defendant is Quinto exactus, and maketh default, the judgment is, Ideo 
utlagetur per judicium Coronatorum ; and in London, per judicium Recordatoris : ſo as bp the 
outlam the Plaintiff recovers nothing, but the King taketh the whole benefit thereof; ſoz 
the Law did intend, that the Defendant would rather appear and anſwer the Plaintiff, &c. 
than to fozfeit all his Goods and Chattels, Debts and Duties to the King, by his default and 


good plea, 


contumacy. But Littleton is to be intended, That the Sheriff do return the Exigent,where= 


by the Dutlaw2p appears of Becozd, oz that the Outlawzp be removed bp a- Certiorari, foz 
befoze that time that the Dutlawzy appear of Becozd, the Defendant doth not fozfeit his 
goods, noz the Plaintiff can be diſabled, noꝛ anp Writ of Grroz doth lie in that caſe. And 
this is the cauſe that the goods of Outlaws cannot be claimed by Pꝛeſcription, becauſe they 
are not to:feited until the Outlawzp appear of Recozd. Vide Sed. 199. where, it appeareth 
by Littleton, That the Plaintiff cannot be diſabled by Outlawzy, unleſs it appeareth of 
ecozd. | 


¶ Car per le dit Action il recovera rien en le perſonaltie. Hereupon is to 


be oblerved a di verlity, when bp the Writ of Erroz the Plaintiff Gail recover, 02. be reſtoꝛed 
to any perſonal thing, as Debt, Damage, oz the like; foz then by the reaſon that Littleton here 
pieldeth, the releaſe of all actions perſonals is a good plea, foz that the Plaintiff is to recover, 
02 to be reſtoꝛed to ſomething in the perſonalty, And ſo likewiſe when Land is to be recovered, 
v2 to be reſtozed in a Writ of Erroz, a releaſe of all actions reals is a good bar. But where 
by a Writ of Erroz the Plaintiff ſail not be reſtoꝛed to anp perſonal oz real thing, then a 
releaſe of all actions real oz perſonal, is no bar; and there foze Littleton here 14 his caſe 
with great caution: It a man (ſaith he) by Pꝛocels upon the O:tginal be outlawed, there 
indeed he ſhall be reſtoꝛed to nothing in the perſonalty againſt the Plaintiff. But where by the 
Outlaw he fozfeited all his goods and chattels to the Ring, he ſhall be reſtoꝛed to them; alſo 
thereby he ſhall be reſtozed tothe Law, and to be of ability toſue, &c. But if the Plaintilf in 
a perſonal action recover any debt, dec. oꝛ damages, and be outlawed after judgment, there in a 
Mrit of Erroz bꝛought by the dant upon the pꝛincipal judgment, a releaſe of all actions 
perſonals is a good plea. Ind ſo it is where a Judgment is given in a real action, a relcaſe of 
all artions reals is a good bar in a Writ of Erroz bzought thereupon. Jt 


UMI 


Uu! 


Lib. 3. Of Releaſes. Sect. 504. 


It the tenant in a real action releaſe to the Defendant after recoberp of his right in the 
Land, he (hail not have a Urit of Erroz, fox that he cannot be reſtozed to the land. a 

And ſo it is, if debt, &c. 02 da be recovered in a perſonal action bp falſe Uerdict, and 
the Defendant bzingeth a Writ of Fttaint, a (a) releaſe of all ations perſonals is a good bar 
of the Ittaint; fox thereby the Plaintiff is to be reſtoꝛeb to the debt, 8&c. oz damages which 
de loſt: the like Law is, if Judgment be given upon a falſe Uerdict in a real action, a re= 
zeaſe of ati actions reals is a good bar in an Attaint. Foz both the Urit of Erroz, and the 
Urit of Ittaint. do inſue the nature of the fozmer action, sec. 

And ſo it is, if a Urit of Audita querela be bzought by the Defendant in the foꝛmer action 
to diſcharge himſelf of an execution, a releaſe of artions perſonals is a good bar, becauſe he ts 
do diſcharge Himſelf of a perſonal execution. * | 


C Mes un releaſe de briefe de error eſt bone plea, &c. apo as in this ſpecial 


cafe here put bp Lictleton, wherein the Plaintiff is to recover, oz be reſtozed to nothing againſt 
the party; yet foz that the Plaintiff in the fozmer action is pzivp to the Becozd, a releaſe of 


à Ulrit of Erroꝛ to him is ſufficientto bar the Plaintiff in the Writ of Erroz of the ſuit, and 


deration by the Writ of Erroz. And fo note, that an action real 92 perſonal doth imply a 
recovery of lomething in the realtp oz perſonalty, oz a reſtitution to the ſame ; but a Writ. 
tmplieth neither of them, which is wozthy of oblervation, 


a 


em, ſi home 
recover debt ou 
damages, & il relefſa 


al Defendant touts 


manners dactions, un⸗ 
coze il putt loialment 
ſuer execution per Ca- 
pias ad ſatisfaciendum, 
ou per Elegit, ou Fieri 
facias, car execution 
per tiel bꝛiete, ne poit 
eſtre dit action. 


Sect. 504. 


leaſeth to the Defen- 
dant all manner of acti- 
ons, yet he may Jawful- 
ly ſue Execution by Ca- 
pias ad ſatisfaciendum, 
or by Elegit, or Fieri 


facias For Execution 


upon ſuch a Writ can- 
not be ſaid an action. 


Lio, if a man re- 
cover debt or 
amages, and he re- 


C Ere appeareth a 
diverfitpbetween 

— an * —— — 
xecution. 02 regularly 
an Anion is-laid in his mo⸗ 
er ſenle to continue until 
udgment be given, and after 
judgment then doth the Pꝛo⸗ 
cels of Execution begin; and 
therefo:e a releaſe of all Ycti= 
ons regularly is (b) no bar 
of execution,foz the execution 
doth begin when the Action 
doth end. Ind therekoze the 
foundation of the firſt is an 
termine by the Judgment; 


LY and Urits of execution are 
called Judicial, becauſe they are grounded upon the Judgment. 


Eq Per Cap. ad ſatisfaciendum. This is a Judicial Writ fox the taking of 

the body in execution until he hath made ſatisfaction : where a Caplas ad ſatisfaciendum iteth 

— the Common Law, and where it is given by Statute, pou may read at large in mp 
epozts. \ i i 5 . | : 

IF have read two ancient Becoꝛds touching the taking of the body in execution, whereof 
to my remembꝛance, J never read any touch in our Books, pet will I recite them, and leave 
them to the judicious Reader. William de Walton bzonght an Audion of Treſpaſs of bzeaking 
Hts cloſe againſt John Martin, and upon not guilty pleaded, he was found guilty, and dam= 


ages aſſeſſed, whereupon Judgment was given, that the Plaintiff Gould recover his dam= Surr 


ages, Et quod prædictus Johannes capiatur. And the Becozd ſaith, Quod prædictus Johannes 
venir coram Domino Rege, & reddidir ſe priſonz, & quia conſtat Curiz per inipe&ionem corporis 
= Johannis, quod idem Johannes eſt talis quod pœnam impriſonamenti ſubire non poteſt, ideo 

ictum eſt ei, quod eat inde fine die. The other Recoꝛd is, That Ellen Allot bzought an Yp= 
peal of Robbery againſt John Boskiſeleke Clerk, Richard Charta, and others, who pleaded not 
guilty, and were not found 2 whereupon Judgment was giben that they ſhould go 
quit : Et przdi&a Elena pro falſo appello ſuo committatur priſonz, &c. (foz (b) by the Statute 
the ought to be impꝛiloned, in that caſe, foz a pear. But the Recoꝛd ſaith, Quia cadem Elena 
prægnans fuit, & in periculo mortls, ipſa dimittitur per manucaprionem, &c; ad habendum corpus 
uſque Quind. Michaelis, &c. | 


There 
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9 H. 9. 47. 


(a) 26 H. 8.3. b. 13 E. 3. 
1. 2. 


34 H. 6. 31. 31 H. 6. 15. 
29 Aſſ. 35. 47 B. 3.6. 
24K. 3. 37· 


vide Seck. 233. 


8 E. 394 E. 3. Attorney 
18. 33 H s 49. | 
34 H 6 51. 

(b) 13 H. 4. Releaſe 55, 
19 H. 6. 3. 26 H. 6. E X- 
ecution 7. 


Sir William Herberts 
caſe, lib-3 fol 11,12. 


Paſch.14 E.3. Rot. 160. 
coram Rege in Theſaur. 
ey. 


Mich. 41 E. 3 Rot. 27. 
coram Rege Cornub. in 
Theſaur. 


(b) W. 2. cap. ta. 


Lib. 3. Cap. 8. Of Releaſes. Sect. 504. 


There be certain maxims in the Law concerning Executiens, as taking ſeme in ftead ot 
manp. Ea quz in Curia noſtra rite aa ſunt, debitæ executioni demandari debent. Parum eſt 
latam eſſe ſententiam niſi mandetur executioni. Executio juris non habet isjuriam. Executio 
eſt fructus 8 finis legis. Juris effectus in executione confiftir, Proſecutio legis eſt gravis vexatio, 
executio legis coronat opus. Boni Judicis eſt Judicium fine dilatione mandare executioni.,Favo- 
a une execariones aliis proceſſibus qulbuſcunque. Mut now let us here that Littleton 

th · | 


C Per Elegit. This is allo .a. judicial Writ, and is given by the Statute either 
upon a recovery foz Debt 02 Damages, oꝛ upon a Recognizance in any Court. And it 
is called a Writ of Eleglt, foz that accozding to the Dtatute that ſaith, (c) Sic de cætero 

(Cc) W. 2. cap. 18. in ele&ione illius, c. ſequi breve quod Vicecomes fieri faciat, &c. vel quod liberet ei, &c. 
The words of the Writ be, Elegir ſibi fiberari, &c. And thereupon it is called an Elegit. By 
this Uirit the ShevtE Gall veliver to the Plaintiff, Omala catalla debitoris, exceptis bobus & 
7 medieratem terræ. Ind this muſt be done by an Inqueſt to be taken dy the 


heri®, | 
4) 11 E. 1. Stat. de When Licrleton wzote, by fo:ce of certain Aus (d) of Parkiament, Execution might de 
11 Burnel. 13 E. r. de. Had of Lands (beli des by foꝛce of the Elegit) upon Statutes Merchant, Dtatutes Dtaple, and 
mercatoribus, 27 K. . Necogni zances taken in ſome Court df Wetoꝛd, and ſince he woꝛote upon a Recognizance oz 
cap. 22. Vide Fleta, l. 2. Bond taken by fozce of the Dtatute * of 23 H. 8. befoze one of the chief Juſtices, oz the 
(45 3 2 Mapoꝛz of the Staple, and Recoꝛder of London out of term, which hath the effect of a Sta⸗ 
35 Ks. cap. 0 tute Dtaple. The manner of the Executions upon Body, Lands, and Goods, appeareth in 
4 the Statute quoted in the margent. 
= Since Littleton wꝛote, a pzofftable Dtatute hath been made (e) concerning executions of 
(60H. f. cap. . Lands, Tenements, and Hereditaments, whereby it is pzovided, that if after ſuch Lands, sec. 
he Had and deliveted in execution upon a juſt oꝛ lawful title, wherewith the ſard Lands, Lc. 
were liable, tied, op boufid at ſuch. time, as they were delibered oz taken into execution, ſhall 
be recovered, deveſted, taken, oz evicted out of, oz from the poſſeſſion of any ſuch perſon, &c. 
befo:e ſuch times as the laid tenants by execution, their Executoꝛs oꝛ Aſſigns ſhall have fullp 
levied their debt and damages, foz the which the ſaid Lands, dec. were taken in Execution, 
then every ſuch Recoberoz, Dbligee, and Recogntzee, ſhall have a Scire facias out of the ſame 
Court fzom whence the fozmer Execution dtd pꝛoceed, againſt ſuch perſcn oꝛ perſons as the 
fozmer Execution was purlued, their Heirs, Executozs oꝛ Aſſigns, to habe Execution of other 
ans, wy liable and to be taken in Execution fox the reſidue of the debt 02 damages; Sed 
opus eſt interprete. | 
Therefoze firlt it is to be known, that where the tenant by Execution hath remedy given 
to him by Law after eviction, there the Dtatute extendeth not to it, foz the Ad ſaith, by 
reaſon whereof, the ſaid Recoveroꝛs, Obligees, and Recognizees,have been clearly ſet without 
remedy, &c. and the body reterreth to the pꝛeamble, and the party ought not to have double 
ſatisfaction, one bp the fozmer Laws, and another bp this Statute. | 
And there koze if part of the land, &c. be evicted from the tenant by execution, this Sta⸗ 
tute extendeth not te it; becauſe he ſhould Hold the reſidue, till he be fully latis lied, and he 
muſt be contented, ik all be evicted ſaving one Acre, to hold that, though 1t be but a poo: re⸗ 
medp : foz no new execution in that cale he can have upon this Dtatute. Therekoꝛe if the 
— bath remedy in præſenti foz part, oz in futuro foz all oz part, this Statute extendeth 
not to it, 


Lib. 4. fol.66, Fulwoods 


caſe. 


Secondly, It a man be bound to A. in a Statute of a thouſand pounds, and bp a latter 
Dratute to B. in a Hundzed pounds, and B. firft extendeth, and then A. extendeth and taketh 
the land from B. pet B. (hall ns aid of the Dtatute, becauſe after the extent of A. B. ſhall 
rce=enjop the land, up fo:ce of his founer Execution. 

Thiruly, Je the wife of the Conuloꝛ recover Dower againſt the tenant by Execution, he 
ſhall hold over, and hall habe ns aid of this Statute. 

Fourthlp, It a man put out his Leſſee foz pears, oz diſſeiſe his Leſſee fo2 life, and after 
knowledge a Dtatute and Execution is ſued againft him, and the Leſſee re-enter, the 
tenant by Execation after the Leafes ended, ſhall hold over, and Have no aid of this Sta⸗ 


Lute. 
Fetthly, 


This Dtatutemuſt not be taken literally, but actoꝛding to the meaning; there= 
foe where the letter is until he, &c. o his Aſſigns Hall fully and wholly have le vied the whole 
debt 02 damages: if he hath * ſeveral parcels to ſeveral Aſſigns, pet all thep ſhall have 
the land, but till the whole dedt be pald. 

Sixthl v. Where the wo2ds be, fo the Which the laid lands, dec. were delivered in cxecution, 
Diſſeiſoꝝ convep lands to the King, who grantoth the ſame over to A. and his heirs to hald 
by fealty, and twentp pound rent, and after granteth the Seigniozp to B. B. —— 2 

tatuts 


UMI 


UMI 
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Statute, and Execution is ſued of the Deigniozp. A. dieth Without heir and the Conulee 
entereth, and is evicted by the Diſſeiſee, he ſhall have the aid of this Dtatute ; — vet it is 
out of the Letter of the Law, foꝛ the Seigniozy was delivered in Execution and not the Te= 
nancy. but he was tenant by execution of thoie lands; and theretoꝛe within the Dtatute. But 
the perquilite of a Millein being eviged out of the Dtatutc, fox he ts Tenant in fee Ample 
thereof, and not Tenant by cxecution. 
Seventhiy, (here the wozds be (delivered and taken in execution) pet if after the Liberate 
the Conuſec entereth /as he map) lo as the Land ts never delivered, pet is he within the 
remedy of this Dtatute, fox he is Tenant by execution. 
Eightip. CAhere the Statute ſaith, then every ſuch Recoverer, Dbligee, and Recogni zee, 
all, c. and faith not, their Executozs, Idminiſtratozs oz Alligns, but thep are omitted in 
this material place; pet by a benign intezpꝛetation this Dtatute ſhall extend to them, becauſe 
they are mentioned in the next pzecedent clauſe of the eviction ; and the remedp muſt bp con= 
Ct _ to all the perſons, that appear by the Ft to be grieved ; a point wozthp 
the obſervation. 
Hinthly, {here the Dtatute giveth a Scire fac? out of the ſame Court, Sec. if the Recozd be 
remdved by Writ of Erro into another Court, and there affirmed, the tenant by Execution 
that is evicted thail have a Scire fac* by the equity of this Dtatute out of that Court, becaiiſe 
the Scire fac' muſt be grounded upon the Becozd, Er fic de fimilibus. 
Tcnthly, Where the Statute giverh the Scire fac* againſt ſuch perſon oz perſons, gc. that 
were parties to the firſt Executien, their Heirs, Executo:s oz Aſſigns, c. this muſt not be 
taken ſo generally as the Letter is; foz if the firſt Execution weke had againſt. a Purchaſoꝛ, &c. 
ſo as nothing was liable in his hands but the Land recovered; if this Land be evicted from 
Tenant by Execution, no Scire fac* ſhall be awarded againſt him, his Heirs, Executozs, oꝛ 
Aſſigns ; but if he hath other Lands ſubject to the Execution, then a Scire fac* lieth againſt 
him oz his Ailigns, but not againſt his Executozs ; neither in that caſe can he have a Scire 
fac upon this Statute againſt the firſt Debtoz oꝛ Recogniz3oz, becauſe it giveth it only againſt 
him, &c. that was party to the firſt Exccution, his Heirs, Executozs oz: Aligns. But if 
there be ſcvcral aſſigns of ſeveral parcels of Lands ſubject to the execution, one Scire fac* upon 
this Statute thall lie againſt all the Align. Sed eſt modus in rebus. This little taſte ſhall 
give a light to the diligent Reader, not only to ſee into the ſecrets of this Dtatute, but into 
others alſo of like nature. | 
And by the Statute of 23H. 8. cap. 6. it is pꝛobided that the Obligee, c. ſhall have in 
every point againſt ſuch Recognizo:, c. like Pzoceſs, Execution, commodity and advantage 
in everp behalf, as hath been had oz made upon the Dtaxute Dtaple, and under ſuch manner 
and fo:m, as is fo2 the ſame Statute Staple p2ovided : by fozce of which bzanch, if the 42 E. 3. 2c b. 44 E.. fol. 
tenant by execution by fo2ce of the Act of 23 x1 8. be evicted, he ſhall have the remedp p2obided = 2 H. 7. 15. 
fo: tenants by execution upon a Statute Dtaple, by Act of 32 H. 8. In like manner by fozce on . — 
of that clauſe 23H. 8. if the extendozs upon a Statute Staple, &c- do extend the Lands, &c. the Juſtices of rhe Com- 
at too high a rate, the Duligee map p:ay that the Extendozs themlelbes map take the lands, mon Pleas, 13 E.3. Ex- 
&c. at that rate, 8c. by fozce of the ſaid Dtatutes of Acton Burnel, and De mercatoribus. Fiſo dent 7: 
no execution thall be ſued againſt the Heir within age. We. 3- Extent 7, 
But note, that upon a Crit of Elegir the Plaintiff cannot make aup ſuch paper, becauſe — . * = 
thole ancient S:atutes do extend to a Statute Merchant, oꝛ a Statute Dtaple only, and rene * 3. Ex- 
neither to a recovery of debt oz damages, noz to a Recognizance in Court, and ſo hath it been 17 C. 3 76 15 E 3 Scirg 
relolved. (f) — 7H 4 19. 
22 A 44 22 E 3. t. ult. 
Nota, it appeareth by the Pꝛeamble of the ſaid At of 32 H. 8. and by divers Books, 2222.2 
that after a full and perfect execution had bp extent — and ot _ — never 33 So 7 — 2 
be any rc=extent upon any eviction : but ik the extent be inſufficient in Law, there may go Merchant. Br. 40. : 
out a new extent. (b) 11 E 3. age 4. 
ch) If a man have a Judgment given againſt him faz debt o damages, os be bound in a 28% % 248. . 
Becognizance, and dieth his heir within age; oz having two daughters, and the one within — Au. 7 29 E . 50. 
age, no execution {hall be ſued of the lands by Elegit during the minozity, albeit the heir is 13 57 Willis les. 
not ſpeciall bound but charged as Terre tenant (i) and ſo againſt an heir within age no exe= derts caſe. 8 
cution (hall be ſued upon a Statute⸗ Merchant oz taple, noꝛ upon the obligation 92 recogni⸗ Brook age 33 
Zance upon the Statute of 23 H. 8. fo2 it is excepted in the Pzoceis agatnſt the heir. Neither 0, g A. 40a» 
- =—_ within age indow his Mother, ſhall execution be ſued againſt her during his 417. 2 - 7-6-Lieure 
Note, that by the Stature (k) of 27 E. 3. the Execution of Lands upon a Statute Dtap! _ 
is referred to the Statute Merchant; and bp the Statute De — no — 621 1 27 E. 3. cap. a3. 
be had againſt the heir lo long as he is within age. | 20 1 Sg 
Seto _=_ — wꝛote, _ is a right p2ofitable Dtature (I) made agaiuſt fraudulent Twyncs caſe.” * 
3 „ G:ants, &c. Judgments and Executions, as well of Lands and Tene- — 3. f. so, Goockes 
ments, 


Lib. 3. 


Lb 6 fol. 18. Pakemans 
caſe. 

Lib. 10. f. 16. the 
Ehanc. of Oxtords caſe. 
See the Statutes of 3 El. 
7. cap · 4 & 50 E. 3. c. 6. 
Mich. 12 & 13 El. 
Dyer 295. 18 El. 35. 
Dyer. 


W. 2. cap. 18. 


(m) Lib. 2. f. 1 1. Sir Wil- 
liam Herber ts caſe. 


(a) 19 H. 6. 3. 18 E. 4.7. 


Cap. 8. Of Releaſes. Sect. 505. 


ments, as of Goods and Chattels, to delay, hinder oz defraud Creditoꝛs and ot hers of their 
juſt and lawful Actions, Duits, Debts, Damages, Penalttes, Foxfeitures, Heriots, Moztua= 
ries, and Releaſes, foz the expoſition of which and other Statutes ſee the Juthouties quoted 
in the Margent. . 

And it is to be obſerved, that the wozds of the ſaid Ft0of 13 Eliz. are, Be it therefore declared, 
ordained, and enacted : and therefoze like caſes in ſemblable miſchief (hail be taken within 
the remedy of this Act, by reaſon of this wozd (Declared) wherebpit appeareth, what the Law 
was befoze the making of this Au. But let us now return to Littleton. 


C Fieri facias This is a Writ mentioned in the ſaid Dtatute, but is a Writ of Ex⸗ 
ecution at the Common Law. And is called a Fieri facias, becauſe the wo2ds of the {Urit di⸗ 
rected to the Sheriff be Quod fieri facias de bonis & Catallis, &c. and of thoſe woꝛds the Mrit 
taketh his denomination. 

But note, that a Capias ad ſatisfaciendum is not menticned in the ſaid Statutes, becauſe no 
Capas ad ſarisfac' did lie at the Common Law upon a judgment foz debt, &c. oz damages, but 
only when the oꝛiginal Aa ion was; Quare vi & armis, &c. But latter Dtatutes have given a 
Capias ad fatisfac* where debt, & c. oz damages are recovered, as it appeareth at large () in 
Sir William Herberts caſe, whereunto J refer the Reader. 

And it is to be obſerved, that theſe thzee Mrit; of execution ought to be ſued out wit hin 
the pear and the dap after judgment; but if the Plaintiff ſueth out anp of them within the 
y:ar, he may continue the ſame after the pear until he hath execution. Ind to none of theſe 
Crits of Executicn the Defendant can plead; but if he hath any matter ſince the Judgment 
to diſcharge him of Execution, he map have an Audica querela, and relieve Himſelf that way, 
but plead he cannot. As if the Plaintiff after releaſe unto the Defendant all Executions ; 


pet in none of thele thzee Mrits he ſhall plead it, but is dziven to His Audita querela, as hath 


been ſaid. 


C (\Cire Facias. 
This is a juz 
dicial Writ, 

and p2operly lieth after 


the pear and dap after 


judgment given, and is 


ſo called, becauſe the 


woꝛ ds of the Writ to the 
Sheriff be, Quod Scire 
facias præfat' JT. (being 
the Defendant) Quod 
fir coram, &c. oſtenſurus 
fi quid pro ſe habeat aut 


dicere iciar,quare,&c. So 


as by the Wrivit appear= 
eth, that the Defendant 
is to be warned to plead 
any matter in Bar of 
Execution, and therefo2c 
albeit it be a judicial 


Mrit, yet becauſe the 


Defendant map there= 
on - plead, this Scire 
faclas is - accounted in 
Law to be in nature of 
an action; and therefo:e 
(n) a Releaſe of all acti= 
ons is a good Bar of the 
ſame,and likewiſe a Re⸗ 
leaſe of Executions is 
a good Bar in a Scire 
facias,this Writ was gt= 


ven in this caſe by the 


Seft. 505. 


C Es ſi apzes 

lan & jour le 
Plaintiff voit ſuer un 
Scire facias, A f(acher ſi 
le Defendant poit rien 
dire pur que le Plain⸗ 
tiff navera execution, 
donques il ſemble que 
tiel releas de touts 
actions ſerra bon pla 
en bark: Mes aſcuns 
ont ſemble contrary , 
entant que le bziek de 
Scire facias eff un byief 
dexecution, & eſt daver 
execution, cc. Mes un- 
coꝛe entant que ſur mM le 


bꝛiek k Defendant poit 


pleader divers matters 
puis le Judgment ren⸗ 
due de {uy ouſter dere- 
cution, com utlagary , 


ec. & Divers auters 


Ut if after the year 

and day the Plain- 
tiff will ſue a Scire facias, 
to know if the Defen- 
dant can ſay any thing 
why the Plaintiff ſhould 
not have execution, then 
it ſeemeth that ſuch re- 
leaſe of all actions ſhall 
-be a good plea in barre. 
But to ſome ſeems the 
contrary, 1n as much as 
the Writ of Scire facias 
is a Writ of Execution, 
and is to have Execution, 
&c. But yet in as much 
as upon the ſame Writ 
the Defendant. may 


plead divers matters af- 


ter Judgment given to 
ouſt him of execution, 
as outlawry, & c. and di- 
vers other matters, this 

matters 


UN 


Lib. 3. 
matters, ceo bien poit 
eſtre dit action, cc. 
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Sed. 506, 507. 
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may well be ſaid an Statute of W. 2. for at the .. a, 45. 88.3-297, 


action, &c. 


cution by Fierl faclas, 02 Levari facias, a year and a day, he had been dziven to his new oꝛi⸗ 


ginal. ; 2 
¶ Ceo bien port eftre dit action. Here is to be obſerved, that every Nirit whereunto 
the Defendant may plead, be it oꝛiginal oz judicial is in law an action, 


C L j eo ctoy, que en un Scire 
L, facias hots dun fine, un re⸗ 


Sect. 506. 


Al I take it, that in a Scire fa- 
cias upon a Fine, a Releaſe of 


leas de touts manners dactions all manner of actions is a good plea 


eſt bon pli en barre. 


in bar. 


This upon that which hath been ſaid, is evident of it ſelf, 


C Es lou ho 
recov a debt 
ou damages, & eit 
accoꝛb perenter eur, 
que le Plaintiff ne 
ſuet᷑ execution, donq; 
il covient q le Plain⸗ 
tiff fait un releas a 
tuy de touts maners 
derecutions, 


SeF. 507. 


Ut where 4 man 
recovereth debt 
or damages, and it is 
agreed between them 
that the Plaintiff ſhall 
not ſue execution,then 
it behoveth that the 
Plaintiff make a releaſe 
to him of all manner 
of executions, 


L covient. Aibeit 
Littleton here ſaith, 
he ought oꝛ muſt,&c. 

pet there be other wozds 
—— — releaſe an Sis 
, out expꝛeſs woꝛds 

of a releaſe of Execution. 
As if a man releaſe all 
ſuits, the execution is gone: 
foz no man can have Execu⸗ 
tion without pꝛaper and ſuit 
but the King onl v, and there⸗ 
fo:e if the Ring releale all 


ſuits, it ts no bar of his Ex 


ecution, becatiſe in the Ki 


caſe the Judges ought to award Execution, Ex officlo without any ſuit, but a releaſe of Exe= 


cutions doth bar the King in that caſe 
ons, and a releaſe of all ſuits. | 
the body of a man be taken in-execution, and the Plaintiff releaſe all actions, vet 


Do if 


And ſo note a diverſity between a releaſe of all aci= 


ſhall he remain in Execution; but if he releaſe all debts 02 duties, he is to be diſcharged of 
the Execution, becauſe the debt oꝛ duty in it ſelf is diſcharged. | | 

In the ſame manner, if Execution be ſued upon a Recognizance, bp Elegir, and the Conuſee 
by Deed make a Defeaſance, that if the Conuſoz doth ſuch an At, that then the Recognizance 


ſhall be void, by this the Execution is diſcharged. | 
So it is if Judgment be given in an action of debt, and 


the body of the Defendant is taken 


in Execution by a Caplas ad ſatisfac', and after the Plaintiff releaſeth the judgment this 
the body ſhall be diſcharged of the execution, * » by 


It the Plaintiff after Judgment releaſe all demands, the Execution is dif d, as ſhall 
appear by that which next hereafter ſhall be ſaid. - charge a 


If A. be accountable to B. and B. releaſe to him all his duties, this is no bar in an action 


of account, foz duties extend to things certain, and what ſhall 


fall out upon the acccunt is 


incertain; and albeit the Latine woꝛd is Debira, pet the duties do extend to all things due, 
that is certain; and therefoze diſchargeth Judgments in perſonal Actions and Executions 


alſo, | 


Dddd 


Sec. 


Common Tab, it the Plain= 258. 
tiff had ſurceaſed to ſue Exe⸗ 


13 E. 3. 13. I. 3. fol. 12. 
Sir William Herberts 
caſe, Flet. l. a. cap. 1 2. 


19 H. 6. 4. 26 H. 6. 
Execution 4. Ii. S. f. 153. 
Ed Althams caſe. 
_ Brook.tit.Releaſes 


26 H.z.tit.Execution . 


20 All. p. 7. 


26 H. 6. ubi ſupra. 


20 H. 6, 6. per Paſton. 


Lit. S<Q 445 BraQt.li.r. 
cap. 10. Pl. Com. Stowels 


Cap. 8. 


C Outs manners 
dle Demands. 


q Demands, De- 
mandum is a word of Art, 
and in the underſtanding of 
the Common Law is of ſo 
large an extent, as no other 
one woꝛd in the Law is, un⸗ 
lels it be Clameum, whereof 
Littleton maketh mention, 
Sect. 445. And here it is to 
be obſe rved, that there be two 
kinds of demands oꝛ claims, 
viz. a demand oz claim in 
Deed, and a demand oꝛ claim 
in Law; oz an expzeſs, and 
an implied demand oz claim. 
Littleton here putteth exam ⸗ 
ples of both: and firſt he 
ſpeaketh of real actions , 
wheretn he that bꝛinge th his 
action maketh his demand: 
and there koze he is pꝛoperly 
called a Demandant, and he 
that defendeth is called Te- 
nant, becauſe he is Tenant of 
the Freehold of the Land. 


Ok Demands implied, oꝛ in 
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SeF. 508. 


C Tem, ſũ hom̃ re- 

leſſa a un auter 
tonts manners de de⸗ 
mands, ceo eſt le plus 
melioꝛ releaſe a luy a 
que le releaſe eſt fait 
que il poit aver, & 
plus urera a ſon ad⸗ 
vantage. Car per tiel 
releaſe de touts man- 
ners de demands, 
touts manners Dactf- 
ons reals, perſonals, 
c actions dappeale 
ſont ales & extinas, 4 
touts manners de ex⸗ 
ecutions ſont ales & 
ertincs, 


SeF.508,509. 


Lſo, if a man re- 

leaſe to another 
all manner of demands, 
this is the beſt releaſe 
to him to whom the 
Releaſe is made, that 
he can have, and. ſhall 
enure moſt to his ad- 
vantage. For by ſuch 
Releaſe of all manner 
of Demands, all man- 
ner of actions reals , 
perſonals, and Actions 
of Appeal, are taken 
away and extinct, and 
all manner of executi- 
ons are taken away 
and extinct. | 


Lab, Littleton putteth examples: Firſt, of all Fctions per= 


38 H. 8. tit. Relcaſes. 
Br. 9. 

6 H. 7. 15. 19 H. 3,4. 
20 Aff. pl. 5. 40 E. 3.22. 
49 E. 3.7. b. 50 Aſi. Pl. c. 
14H. 4.8. 11 R. 2. tit. 
Avow. 89. lib. . 153. 
Ed. Althams caſe. 

Lit. 170. Set. 748, 
Dyer 5 El. 217. 


ſonals. Decondly, of appeals; foz in both thoſe caſes he that bzingeth the Suit is called 
Pleintiſt, and not Demandant ; and he that defendeth is called Defendant, Thirdly, of 
Executions, Fourthlp, of title oz right of entry, either by fozce of a Condition, oz by any foz= 
mer right, which meerlp is a demand 02 claim in Law, but otherwiſe it is in the Kings cale. 
Fifthlp, of a Bent ſervice, Bent charge, Common of Paſture, dec. which alſo are meer de⸗ 
mands 02 claims in Law. Au which Littleton Here, and in the two next Dections following, 
putteth but fo: examples; foz by the releaſe of all demands other things alſo be relcaled, as 
Rents ſeck, all mixt Jutons, a warranty which is a Covenant real, and ali other Cove= 
nants real and perſonal, Eſtovers, all manner of Commons and P2:ofits appꝛender, Conditi= 
ons befo:e thep be bzoken oz perfozmed, oz after, Annuities, Becognizances, Dtatutes Mer⸗ 
chant, oz of the Dtaple, Obligations, Contracts, &c. are releaſed and diſcharged. 


Sect. 50g. 


C L ũ home ad title ve entry C A Nd if any man hath Title of 


en aſcuns terres ou tene⸗ 
— per tiel Releaſe ſon title eſt 
ale. 

C Sed quære de hoc; car Fitz- 
James chiefe Juſtice ve Engle-terre 
tient le contrary, pur ceo que entt᷑ 
ne poit pꝛoperm̃t eſtre dit demand, 
P.19 H. & * 


Entry into any lands or 
tenements, by ſuch a Releaſe his 
Title is taken away. 

Sed quære he hoc; for Fitz- 
2 Chief Juſtice of England 
oldeth the contrary, becauſe an 
Entry cannot be properly ſaid a 
Demand, 


¶ Tit 


Lib. 3. 


Cc” Ille. Here Title is taken in the largeſt lenſe, including Bight allo, Aug tl Releaſe Bg 
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aunccrys caſe, lib. 8. 
74724. Althams cn 


1 


* Sed quere, &c. This is an additjon, and no part of Littleton, and the opinion 


here cited clearly againſt Law, 


ou Rent charge, ou Com: 
mon ve Paſture, ec. ꝑ tiei Releaſe 
de touts manners de demands 
fait al Tenants de la Terre, dont 
le ſervice ou le rent eff iſſuant, 
ou en que le Common eff, le ſer⸗ 
vice, le Rent, le Common eſt ale, 


* 1 10 
Seck. 5 10. 
¶ LC ũ home ad Rent ſervice 


Nd if a man hath a Rent ſer- 
vice or Rent charge, or Com- 
mon of Paſture, &c. by ſuch a Re- 
leaſe of all manner of demands made 
to the Tenants of the land out of 


which the ſervice or the rent is iſſu- 


ing, or in which the Common is, the 
Service, the Rent, and the Common 
is taken away and extinct, &c. 


This upon that hath been ſaid, needeth no further explication. 


C (| Tem , ſi home 
' releſſa a un aut 
touts manners de 
Quarrels, ou touts 
Controverſies, ou de- 
bates enter eur, tc, 
Quzre a quel matter 
t-a quel effect tiels 
parols ſoy extendont, 
tc, 


all cauſes of actions are releaſed thereby, albeit no action be 


Seck. 511. 


L o, if a man re- 

leaſe to another 
all manner of Quar- 
rels, or all Controver- 
ſies or Debates be- 
tween them, &c. Quære 
to what matter and to 
what effect ſuch words 
ſhall extend themſelves, 
&c. 


\ Uarrels. Querela, 
2 querendo, this 


C; 
* 

i . 

* 


is as beneficial as all actions, 
foz by it all actions real and 
perſonal are releaſed. ,, Ind 
by the tcleaſe of all quarrels, 


then depenying fox the lame. 


C Quarrels, Controverſies and Debates are Synonyma, anvofone fignification. Litis 
nomen omnem Actionem fignificat, ſive in rem, five in perſonam ſit. M à man releaſe omnes lo- 
22 it is as large as omnes Actlones, foz omnis aio eſt loquela; and it extendeth as well to 

tions in Courts of Recoꝛd, as baſe Courts; foz the Urit of Ervoz: ſaith, In Recordo & 
Proceſſu, &c. loquelz quæ fult inter, &c. and ſo the Writ of falſe Juvgment ſaith, Recordari 


facias loquelam, Where the Ju 
ſeem to be large words, ; foz Ex 


demand. 


C T Cem, ſ home de 
I fon fait Coſt 


los 


* 
EE an 12> £15 
| „Fed 5 O08 5? 
18 E . 512. 


Lſo, if a man by 
Whis Deed be 


nt was giben m the County Court, Omnes exactiones 
o derivacur ab exigendo, and Exigere gniũleth to enqutte oz 


ev 
D Ff al Oi 


ligor touts 


oblige a un auter en bound to another in a AAont, &c. he reaſon 
of 


Dddd 2 


40 E. 3. 47. b; Ed. Al 
thams caſe ,ubi ſupra. 
35 H. 8. Dyer 37. 


t. 
9E. 446 - 


39 H. 6. 9. 


caſe, 21H 6. to. 2. 
F. N. B. 28. 18. 


50 Aſſ 6e E. 3.22. 
13 R.. Avorty 59. 


Lib. 3. 


11 H. 4. 412 43+ 
511.17 


Cap: 8. C3 
of chis cale, Foz that the 


meerlp in actton ; and there= 

_ foze, albeit no action lieth foz 
the debt, becauſe it is debitum 
in ptæfetti, quamvls fir ſolven- 
dum in futuro; pet becauſe the 
right ot action is in him, the 
reteaſe of all actions is a diſ= 
charge of the debt it elk. 


Co) Trin. 2 Ja. in Com. (o/ and ſo map an Executo 


Banco. inter Middleton 5 
& Rinnot 18 H. 6. 3. b. befo:e Pzobate releaſe an atti⸗ 


Pl. Com. 277, 278. In on. and pet befoze Pꝛoba te he 


Gresbrookcs caſe per Can have no action, becauſe 
Weſton. the'right of the action is in 
him, and ſo it was adjudged. 
And ſome lay, that an Oꝛdi⸗ 


J Eliz. Dyer 217. nary may releaſe an action, 


and pet he can have none. 


Debt is a thing conſiſting 


Of Releaſes. 
certaine ſumme ð mo⸗ 
ney a paper al Feaſt ve 
St. Michael pꝛochein 


enluant, | le oblige 


devant le dit Feaſt 
releſſa al Oblig touts 
Actions, il ſerra barre 
del dutie a touts 
temps æ unẽ il ne puiſ⸗ 
ſoit aver Action al 
— de Releaſe 

it. : 


Sec. 513. 


certain ſum of money, 
to pay at the Feaſt of 
Saint Michael next en- 
ſuing, if the Obligee 
before the ſaid Feaſt re- 
leaſe to the Obligor all 

Actions, he ſnall be bar- 

red of the duty for 

ever, and yet he could 

not have an action at 

the time of the Releaſe 

made. ; 


But if a man by Deed doth covenant to build an Houſe oz 


make-an eſtate, and befoze the Cobenant bzoken, the Covenantee releaſeth to him all Zatons, 

Altharns caſe, abi ſupra. Muits, and Muarrels, this doth not diſcharge the Covenant it ſelt, becauſe at the time of the 
Mena, nihil fuit debitum, there was no debt 02 dutp, dz cauſe of attton in being. But in that 
caſe a releaſe of all Covenants is a good diſcharge of the Covenant befoze it be bzoken. - 


7 H. 9.5.4 


C R Eleaſe touts A- 


Fions, This re= 
leaſe chalt not bar the Teſſoz 
de 1 4 of his Rent, becauſe it was 


45 E. 3.8. 17 H. 6. 26. evirted from the Leffee before 
13 KH . Avowry 240. the ment become dur, the 


ie maybe granted pher. Bur 
releaſe the Bent. 


5 9 „* 


| | Au HimUed 

6 E. a. b. 238. 16 E. 3* 0 
e Ye it nor dar en dan 
6 | of Debt befoze the laſt day 
de naſt; and ſo note a diber= 


Seck. 513. 


(Nes ii home 
VI ela terre a 


un auter p terme dun 


an, rendant a ſup al 
Feaſt, de S. Michael 
pꝛochein enſuant 40 s. 
c puis devant melm̃ 
le * il relefla al 
Leſſe touts act, unẽ 
apes meſm̃ {Feaſt il 
ava act de Debt pur 
non payment de les 


40 C. tifent obſfant le 


dit releas. Stude cau- 


ſam diverſitatis enter 


ies deut tales. 


Ut if a man letteth 
land to another for 


a year, to yield to him 
at the Feaſt of St.Mich. 


next enſuing 40 8. and 
afterwards before: the 
ſame Feaſt he releaſeth 
to the Leſſee all acti- 


ons, yet after the ſame 


Feaſt he ſhall have an 
action of debt for the 
non-payment of the 
40 8. notwithſtanding 
the ſaid Releaſe. Stude 
cauſam- dliverſitatis he- 
tween theſe two caſes. 


a <-> ' [> 2 
lit between Duties which touch the reatty,and the meer perſonalty · But if a man be bound 
in a Betognizance to pay an hundzed pounds at five ſeveral daps, preſently after the firſt dap 
of papment, he ſhall have execution upon the Recognizante foz that ſum, and ſhall not tarry 


till the laſt be paſt, foz that it is in the nature of ſeveral Judgments. And ſo note a diveſſty 
5 Mar. AQion ſur le between a debt due by Becognizance, and a debt vy Bond oz Contract. Ind ſo it is of a 
caſe Br. 108. 3 Mar. Covenant 02 Pzomile, after the firſt, vefauit, an ation of Covenant, 02 an action upon the 
Dyer 113: lib. 4. fol.94+ Caſe doth lie, foz thep are ſeveral in their nature. Laſtly, note a diverfity between Debts 
— ps 1.5. b. 8x. b. and Covenants, oꝛ Pzomiles. | . 5 
55 U 26.ö. 5 E-4. 40. A a man hath an I nmuttp foz term of years, to2 kite, 02 tn fee; and he before it be behim 
2 H. 4 13. 12 K. 2. doth releaſe all achtes, this ſhall not releaſe the Amier⸗ fox it is not meeriꝝ in action, be⸗ 
Releaſe 29. caule it map be d ober. = 4 


6 x 
« a 


| Seck. 


UMI 


UMI 


Lib. 3. 


ſuer bꝛiek de Dꝛoit, 

covient que il counta 
del ſeiſin de luy, ou de 
ſes Anceſtoꝛs, & qury 
ij le ſeiſn fuit en temps 
de meſme le Roy come 
il counta en ſon count: 
Car ceſt un ancient ley 
uſe, come appiert per Y 
Repozt dun ple en le 
Eire de Nottingham , 
titulo droit en Fitzher- 
bert, cap. 26. en tiel 
foꝛme que enſuiſt. John 
Barre pozt ſon bytef 
de Dꝛolt envers Bey 
nold de Afſington , 
demanda certaine . 
ments, cc. ou le miſe 
eſt joyne en le bank, & 
oꝛiginal © le Pyoces 
kueront demandes de⸗ 
vant Juſtices ertants, 
ou les parties vien⸗ 
dꝛont, & les 12 Chiva- 
liers fieront lour ſere- 
ment fans challenge 
des parties deſtre al- 
lowes, pur ceo que e- 
lection futt fait per al⸗ 
ſentes des parties, ove 
les quater Chivaliers, 


Ine ou home volle 
i 


e le ſerement kütt tiel, 


Due jeo verity dirt, 
Ec. le quel K. de A, 
ad plus mere didit a 
tener les tenements que 
John Barre demanda 
vers luy per fon bitef 
de Dꝛolt, ou John de 


Of Releaſes. 
Sec. 5 14. 


Lfo, where a man 


t, it behoveth that 
be 3 of the ſeiſin 
of himſelf, or of his An- 
ceſtors, and alſo that the 
ſeiſin was in the ſame 
Kings time, as he plead- 
eth in his plea. For this 
is an ancient Law uſed, 
as appeareth by the re- 
port of a plea in the Eire 
of Nottingham, tit. droit 
in 'Fitzherbert, cap. 26. 
in this form following. 
Fer Barre brought his 
rit of Right againſt 
Reynold ot Alfengton, 
and demanded certain 
Lands, &c. 2 „ 1 
miſe is joyned i 10 I 
and the original an the 
Proceſs were ſent be- 
fore the Juſtices errants, 
where the parties came, 
and the twelve Kn ights 
were ſworn without 
challeng e of the, par- 
ties, to de allowed, Fo: 
cauſe that choice was 
made by aſſent of the 
parties, with the. four 
Knights, and the Oath 
was this : That 1 {ball 
ſay the truth, &. whe- 
ther R. of A. hath.more 
meet. right. to, hold the 
tenethents which. Jabs » 
Barre demandeth againſt 
him by. his Writ of 
Right, or Jobn to have 


Will ſac a Wtit of 


SeF. 514. 
> L covient 
C il — 
ſeiſim de luy on de 


fes Aunceſtors. $0x 
tf-neither he noz any of 
—— ſeiſed 
of the Land, &c. with= 
in the time of limitati⸗ 
on, he cannot maintain 
8 Writ ot Right, foz the vid 
ſeiin ot him of whom 
the Demandant himſelf 


lleth 
And ſott is tn a tit 
of right of B bbo min. 


Auxy que le 
722 


n fuit en temps 
de meſmeleRoy come 
il caunia. Herebp it 
that not onlp 

Ar an hath been 
ſaid) is — al= 
ſo that the ſeiſin he had 


in the time of the fame 
To .acco;ding to bis 


C Report. Come 
— ;of the — woꝛd 

eportare, a re rto, 
id eſt,” referre, a — fe- 
ro. Ind in the Common 
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For the time of f- 
mitation, dee the $tz- 
ws 18 cap. 3 


F. N B. 30. a. 2 L. aq. 
Lirtleton 113. 2. 


Law, it fignifteth a pub= 


lick relation. 02 a bungs 
again to memo 
zudicially argued, 
debated, reſol ved, 02 ad 


thereupon hey were 
called \Juſticiarii Itine- 
rantes, in reſpect that 


ding at 
the Juſtice rellding 


Lib. 3. 


cap primo. Britton, f. I. 


b. 78, xc. Bract. 1.3. 


f. 115, Ke Flet. l. 1. c. 15, 
K o. 4 E 3. 31. 6 E. 3.33. 


23 K. 3 11. 15 H 7.5. 
\ Vid Sed. 44627233, 34+. 


Cap. 8. 


Weſtminſter were called 
Juſticiarii refidentes, and 
were much like in this 

> to the Juſtices 
of Aſliſe at this dap, al= 


Iffiles by man Aus 
of : Parliament,.and o⸗ 
ther Commiſſions in⸗ 
creaſed, ſo theſe Juſtices 
Itinerant by little and 
little vaniched awar. 
And it is certain, that 
the Zuthoꝛit y of: Juſti⸗ 
ces of Aſſiſes Itine⸗ 
rant thꝛough the. whole 
Kealm, and che. Inſti⸗ 


tution of Juſtices of 


Peace in every Count 


| being duly perfozmed \ 


3 E.3. Tit. Droit. F. 26. 


are the moſt excellent 
means foꝛ the pꝛelerva⸗ 
tion of the Kings peace, 
and quiet of tbe Realm, 
of any other in the Chzt= 
fttan Wold, . . ; 
¶ De Nuaottiug- 
ham. This ſhould be 
Northampton, actozding 
to ehe Original, | 
This repozt whereof 
Littleton here maketh 
mention, pou ſhall ' find 
an abſtract of it in 3E.3: 
fince Littletons tinie, put 
in pzint by Fhzher- 
bert when he was Der= 
jeant in 11 Hl. 8. and is 
not in the Repoꝛts oz 
2 at large. Ind 
ret here it appeareth 
that they be of great 
thozitp; and vouched bp 
Littleton Himſelf,” fox the 
p200f of a main point 
— Ty hereby it 
appeareth, how ne= 
ceſſarp it is to read Be= 
coꝛds and Pleas repoꝛt⸗ 
ed oz recozded:, though 
thep were never pzinted. 
Fo: thoſe and the Uke 
Becoꝛds are 'Veriratis'& 
Vetuſtatis veſtigi. 


[ Ti. droit. in 
Fitzherbert 26. 18 
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aver eur, ficome il de- 
maund, & pur rien dir⸗ 


ra que le verity ne dir⸗ 
ra, ſicome moy ayde 


ng Dieu, cc. ſans. dire a 


lour elcient. Et tel ſe⸗ 
rement ſerra fait en 
attaint, & en Battail, 
E. en ley gager, car eur 
mittont cheſcun choſe 
a fine, Mes John 
Barre counta del ſeiſin 
dun Rafe ſon-Anceſfoz, 
en temps. le Rop Hen- 
ty, & Repnolde. ſur le 
miſe jopne tendiſt de- 
my matk pur le temps, 
ec. Et fur ceo Herle 
Juſtice dit al grand al- 
liſe, apzes ceo que ils 
fueront. charges ſur le 
mere Dꝛoit, ,Uous 
gentes , Repnold do- 
naſt demp matke- al 
Roy pur le temps, al 
entent que ſi vous tro- 
ves que k anceſto; John 
ne kuit pas ſeiſie en le 
temps. que le demaun⸗ 
dant ad count, vous 
nenquires plus avant 
del dꝛolt, c pur ceo vous 
nous dires, le quel laun- 
ceſtoꝛ John, Rafe per 
noſme , fuit ſeiſie en 
temps le Roy Peury, 
come fl ad count, ou 
non. Et ſi vous troves 
que il ne fuit ſeiſie en 
tel temps, vous nen⸗ 
quires nient pluls, 
e ſi vous troves que 
fl fuit ſeiſle , donques 
enquires . ouſter del 


Sed. 514. 
them as he demandeth, 
and for nothing to let 
to ſay the truth, ſo help 
me God , &c. without 
ſaying, to their know- 
ledge.. And the like oath 
ſhall be made in an At- 
taint, and in Battail, and 
in Wager of Law, for 
theſe do bring every 
thing to an end. But John 
Barre counted of the ſei- 
fin of one Ralfe his An- 
ceſtor in the time of King 
Henry, and Reynold upon 
the miſe joyned tendred 
half a mark for the 
time, &c. And hereupon 
Herle Juſtice ſaid. to the 
grand aſſiſe after that 
they were charged upon 
the meer right, You good 
men, Reynold gave half 
a Mark to the King for 
the time, to the intent 
that if you find that the 
Anceſtor of Jobn was not 
ſeiſed in the time that 
the demandant hath 
pleaded, you ſhall en- 
quire no further upon 
the right, and for this, 
you ſhall tell us whether 
the Anceſtor of Jobn 
( Ralf by name ). were 
ſeiſed in King Herries 
time, as he hath pleaded, 
or not. And if you find 
that he was not ſeiſed in 
this time, you {ball en- 


quire no more; and if 


you find that he was ſei- 
ſed, then you ſhall en- 
quire further of thewrit. 
And after the grand aflife 

graund 


UN 


Lib. 3. 

graund Allile revien⸗ 
D:oit ove lour AGerdia, 
# diſont que Rafe ne 
kuit pas ſeiſie en temps 
le Roy H. per que fuit 


ugard, que Reynold tt: 


endꝛoit les tenements 
vers luy demandes, a 
luy & ſes heires quites 
de John Barre & ſeg 
heires a remnant. Et 
John en le mercie, &c. 
Et le cauſe pur que jeo 
aye monſtre icy a top, 
mon fits, ceft plee, eſt 
pur p2over le matter 
pꝛecedent que eff dit en 
biet de Dꝛoit, cc. car 
il ſemble per ceſt plc, 
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came in with their ver- 
dict, and ſaid, that 
Ralfe was not ſeiſed in 
the time of King Henry, 
whereby it was award- 
ed that Reynold ſhould 
hold the tenements de- 
manded againſt him, to 
him and his heirs quite 
of John Barre and his 
Heirs to the remnant. 
And John in mercy, &c. 
And the reaſon why 
I have ſhewed to thee, 
my Son, this Plea, is, to 
prove the matter prece- 
dent which is faid in a 
writ of rightz for it ſeem- 
eth by this Plea, that 


Sect. 5 14. 


of a new addition; and 
therefoze though it be 
true; pet not to be al⸗ 
lowed. 

¶ Et le Original 


G le proces fuer de- 
mande devant Juſti- 


ces Itinerantt. $0, 


it is to be underſtood, 
that all Pleas either in 
the realty oꝛ perſonalty 
that were begun and 
not determined befo:e 
Juſtices in Eire, were 
adjoꝛned by them into 
the Court of Common 
Pleas, 


¶ Les 12. Chi- 
valiers fieront lour 
ſerement ſauns chal- 
lenge , Gec. pur ceo 
que le election fuit 
fait per aſſent des 
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— 41. Pereivals caſt, 


Britton. 
Fleta. 


4 
Mirror. 

Glanvil. 

Bratton. P ubi ſupra, 


que ſi Reynold navoit if Reynold had not ten- Parties ove les 4. Chi- 
pas tendue demy mark dred the half mark to vahers. | 
Here are four things 30 k. 1. tit. Challenge 


pur enquirer del temps, 
c. donques le graund 
Aſſiſe duiſſoit eſtre 
charga tanſolement del 
mere dꝛoit, & nemp del 
poſſeſſion, ac. Et iſſint 
q touts foits en bꝛiete 
de Dꝛoit ſi le poſſeſſt- 
on dont le demandant 
counta ſoit en temps le 
Rop, com̃ il avoit count, 
donques le charge del 
grand aſſile ſerra tant- 
ſolement fur le mere 
dꝛoit, coment que le 
poſſeſſion fuit encoun- 
ter le ley, come il eſt dit 
adevant en ceſt Chap- 
ter, cc. 


the four Knights electo2s, but after aſſent o2 return of the pannel befoze the 


enquire of the time, &c. 
then the grand Aſſiſe 
ought to be charged 
only to enquire of the 
meer right, and not of 
the poſſeſſion, &c. And 
ſo always in a Writ of 
Right, if the poſſeſſion 
whereof the Demandant 
counteth be in the 
Kings time, as he hath 
pleaded, then the charge 
of the grand aſſiſe ſhall 
be only upon the meer 
right, although that the 
poſſeſſion were againſt 
the Law, as it is ſaid 
before in this Chapter, 
&c. 


thail be no challenge to the pannel, noz to the polles. 


to be obſet bed. 

Firſt, That omnis 
conſenſus tollit errorem, 
and againſt his own con= 
lent he cannot challenge 
the twelve, 

Secondly, That the 
four Knights Electo:s 
of the grand Aſſiſe are 
not to be challenged, foz 
that in Law thep be 
Ju to that purpole, 
and Judges oꝛ Juſtices 
cannot be challenged. 
Ind that is the reaſon 
that Noblemen that in 
caſe of High Treaſon 
are to paſs upon a Peer 
of the Realm cannot be 
challenged, becauſe thep 
are Judges of the fac, 
and Magna Charta faith, 
per judicium parium ſuo- 


rum. 3 
Thirdig, That the 
twelve befoze any aſſent 


map be challenged befoze 
uſtices, there 


172- 


21 E. 477. 19 E.3.1, 
44 E. 3. 6. 11 H. 6. 13. 


4B. 3. 13. 


Magna Charta, cap. 29. 


53 E. 3. 2. 7H. 4.0. 


* 


Fourthl p, Jf there be not four Knights foz Electozs in that County, the next to them in 7 f. 4. 20, 
that County ſhall be taken. Ne curia Regis deficerer in Juſtitia exhibenda. | 


¶ Sauns dire a lour eſcient. And here it appeareth, that where the Judgment is 


final, there the Oath of the grand Alliſe 02 Jury is abſolute, and not to their knob» * 
8 


LIMI 


Lib. 3. Cap. 8. Of Releaſes. SeF. 5 14. 


here in the Writ of Right in the Fttaint, and in wager of Law ; foz the judgment in every 
of theſe thzee is final. | 


Vide Sect. 193. ( Le miſe eſt Joyne. Nite is a woꝛd of art appzop:iated only to a Writ of Bight. ſo 
Regiſtrum. called becauſe both parties have put themſelves upon the meer right to be tried by grand = 
fiſe oz by Battail : ſo as that which in all other actions is called an Iſſue, in a wzit of right 

22 H. b. cap. 13. 3E.6. in that caſe is called a miſe. And in this ſenſe Littleton taketh it here, But in a wait of right 
cap. 36, if a Collateral point is to be tried, there it ts called an Iſſue, and ts deribed of this woꝛd 
| (Miſlum) becauſe the whole cauſe is put upon this point. It is alſo taken foz expences, as Miſe 

10 E. 3. 20. 31 f. 3. drolt. & Cuſtagia. And ſometime it lignifieth a cuſtomary grant tothe King, oꝛ L0:ds Marchers of 


11. 22 F. 3. 17. 18 H. 3. : | 
drou.62*33 . 3.1.39, Males by their Tenants at their firſt coming to their Lands, 


Lamd. Exp'.cat. verbo= (| Tender di. marke al Roy. Maſter Lambard ſaith, That Mancuſa & Marca Saxo- 

rum, verbo Mancule nice Mancup. 7. Mearc” Nummus 30 valens denarlos. Ind this Mearc' now called a Mark, being 

an old Saxon word, is the cauſe that England moſt commonly reckoned by Marks. Libra, 

Saxonice is a pund, a pondo, Which is called ſo until this dap. Solidus qui apud nos eſt pars li- 

brz viceſima denatios per id temporis continebat quin ue, nunc duodecem, and Scilling is a axon 

F. N. B. 3. c. 31. E. 3. woꝛd, and with us uſed to this day. Penny Saxonſce Pennig, Latine Denarius, but the value 
droit. 13. 6 E. 3. ib. 24. gf theſe have not been always one. 

In a Writ of Right of Jdvowſon bought by the King, the Tenant chall not tender the 

Mirror ca. r. Sect. 13. ea · Dj, mark, becauſe Nullum tempus occurrit Regi; and therefoze the King ſhall alledge, that he 


ap ub yg . 1 02 his Pꝛogenitoꝛ was ſeiſed, Without ſhewing anp time. 
292. Brit. f. 241 24 ([ En attaint. aàttincta, is a Writ that lieth where a falſe Uerdict in a Court of Be⸗ 


246, &c. Flet. li. 5. c. 1. cozy, upon an Iſſue jopned by the parties, is given. And of ancient Uriters it is called Breve 
& 34. Forteſcue, ca. 26. qe convictione; And ts derived of the Participle Tinctus oz Attinctus; foz that if the petty 
Aurp be attainted of a falſe Oath, they are ſtained with perjury, and become infamous foz 
ever, fo2 the judgment at the Common Law in the Fttaint tmpozteth eight great and grievous 
puniſhments, 1. Quod amittant liberam legem in perpetuum, that is, he ſhall be ſo infamous, as he 
hall never be received to be a Witneſs, oz of any Jury. 2. Quod foris-faciant omnia bona & ca- 
talla ſua, 3. Quod terræ & tenementa in manus Domini Regis capiantur. 6. Quod uxores & liberi 
extra domus ſuas ejicerentur. 3. Quod domus ſuz proſtrentur. 6. Quod arbores ſux extirpentur. 
7. Quod prata ſua arentur. Et 8. Quod corpora ſua carceri mancipentur. So odious is perjurp 
in this caſe in the eye of the Common Law, and the ſeverity of this puniſhment is to this 
end, Ur pœna ad paucos, metus ad omnes pervenlat, fo: there ts Miſericordia puniens, and there 
is Crudeſitas parcens : And ſeeing all trials of real, perſonal, and mixt actions, depend upon 
the oath of 12 men, pzudent Intiquity inflicted a ſtrange and ſevere puniſhment upon them, 
if they were attainted of perjurp. | 
But lince Littleton w2ote, a Dtatute hath been made in mitigation of the ſeverity of the 
Common Law, in caſe when the petty Jury is attainted, and therefoze it is taken by equity. 
(a) 23H.8, cap. 3. Foz where the Dtatute ſaith, that the party grieved ſhall have an Fttaint againſt the party 
3 El. Dyer 201. which ſhall have judgment upon the Uerdict, pet an Fttaint ſhall be maintained upon that 


7 E. 6. ib. 81. Dtatute againſt the Executoꝛs of the partp, Et ſic de ſimillbus. (a) But ſee the Statute and 
* Authoꝛities quoted in the Margent. Only I thought good to obſerve thzee things. 


248. 5. Br. Attatnt.6. —_ That no Attaint can be maintained upon this Dtatute, but between party and 
M ib. o FADE, » 

42.326F N B. 107.8. Secondly, That no Conuſante can be granted upon any Attaint, becauſe all Attaints are 

Mirror, c. x. Sect. 3. c 3. to be taken either befoze the King in his Bench, oz befoze the Juſtices of the common place, 

SeQcca.5, ech. . br. us. and in no other Courts, Sc. | 

5 iT he we Thirdly, Conũder what Pleas may be pleaded in an attaint by fozce of this It, and what 

Lib. S ca 9. Lib 4. ca.x. Not. 

Brit. t. 40, 424 435 815 


— 2 — " Cc Ez battaile. Duellum, Monomachia, and it fignifieth in the Common Law a trial 


8. 
(b) 4 E.3-41.17 E. 3. by fingle fight, by battail oꝛ combate, Monomachia. (b) Ind in the Writ of Right neither the 
19 1.9.35. 5 B+ 3- (Tenant 2 hall fight fot themſelves, but find a Champion to fight foꝛ them: 
30 E.3.20, 29 £-3-12-z, betauſe if either the Demandant oz Tenant ſhould be flain, no judgment could be given foꝛ the 
15 kl. 1 her E427, Lands 02 Tenements in queſtion, But in an appeal the Defendant ſhall fight foz himſelf, 
4 6. 6. z 4 6s. and ſo ſhall the Plaintiff aiſo ; fo there if the Defendant be flain, the Plaintiff hath the 
vide l. 9 f. 32. b & 33.b. effect of his ſuit, that is, the death of the Defendant ; the oꝛder and ſolemnity whereof pou 
Mirror cap.4.Del Office map r I n later Books. — this — Law = — —＋ > pl _ 
K QUUUICES, tC. nant of his Witneſſes, oz Evidences, oz other pꝛoofs; and the pꝛeſumpti , 
b. 821-7: . that God will give victozp to him that hath right. 
C Ley Yager. vadiare Legem, and there is alſo facere Legem, by making of his Law. 
That is, to take an oath, (fo: example) that he oweth not the debt demanded of him upon a 


\imple contract, noz any pennp thereof, Ind it is called {Wager of Law, becanſe of orient 


UN 
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time he put in ſurety to make his Lab at ſuch a dap, and it is called making ot᷑ his M be⸗ 
cauſe. the Law doth gin ſuch; a ſnecial benefit! to the Detendant tu bar the Plaintiff fox 
in that caſe. (f) But he ought to bꝛing with him even perſons ot dis Mvighboure that will 
avow. upon their cath, {hat in ther eonfriences he laith. truth, fo as he hanſelf muſt be [Won B. itron fol 56. 
de fidelitare and the de cre Ulf e. „„ 415885 | F 1 Fleta, lib 2c ca. 56 6g. 

And wager of Tata lech nor when thete is a denken Deed to · c the Defendant, (f) Magna Charta, c. 25. 
bur when ir growerh by worv. lo de hr mat pay o2 facisfle. the party ti lecrot, whengos the Pfactor id. Sf 0 
Befenyanr Having no ceſttmony of fottiteſſes-map wage his Law, ant, thereby the-Plaintiff argent 2. ca. 63. Pi- 
fs perpetitally barred, as Lirtleton Here ſaith; foz the Law meſunieth that no man will: fo:= 338.68. Ou 
ſwcar himſelf fox any \wozidly 1 — 7 but mens conſciences 2 large (Fpertaliy in this 
caſe paſſing with im punirp) as they cYoofe rather to being. an r Caſe upon his 
. wherein (becaufe it is Treſpals ſur le caſe) he cannot wage his Law, than an action of 

ebr. | | f 


A man Outtawev oz attaintey in an Frtaint, oꝛ upon an Jndictment of Conſpiracy, oz of 32 8. 6. 32. 
Perjury, oꝛ otherwiſe, whereby he become infamous, ſhalb not wage his Law. oh 

A man under the age of 21 pears ſhall not wage Hts Law, but a Feme covert together 11 a 6.40. 15 E. 4. 2. 
with her husband ſhall wage her Law. 

When the ſuit is foz the King, oz fox his benefit, as in a Quo minus, the Defendant ſhall 32 H 621.8 H. 5. Ley 66 
not wage bis Law. 35 H. 8. Ley. Br. 102. 

If an Jnfant be Plaintiff, the Defendane ſhall not wage his Law. An Alien ſhall wage 25 E 3. 6; b. 


Lib. Yo. cap. 5. ; 
Brad 1i.3.traQ.2.ca. 3F» 
& Ib 5. f. 410. 


his Law in that language he can pen. N | 
In no caſe where a contempt, treſpaſs, deceit, oꝛ injury ts ſuppoled in the Defendant, he * 18 R. 3.4. 

ſhall wage his Law, becauſe the Lam will not * him with an oath to diſcharge himſelk in 339 

thoſe — 1 me cales in Dedr, Detinue, , the Defenvant is allowed by aw | 

to wage his Law. _ Ws — 
In an action of account᷑ againſt a Receiver upon a rMcipt of mony, by the hand offyno= 

ther perſon fox accountrender (unleſs it be by the hands ot his Wike; oz hts Cemmrroi the 

Defendant ſhall not wage his law, becauſe the receipt is the ground cf the ad ion, which lieth 

not in pꝛibity between the Plaintiff and Defendant, but in the notice of a third perſon, and 

ſuch a receipt is traverſable. (d) But in an ation of Debt upon "Galt wag be oz in an (d) 33 H. 6. 24. 13H. 7. 


13 E. 4.16. 10 E.4 5. 


Aa ion of Detinue by the bailment of anothers hand, the Deten dant Hall wage his Law, be⸗ n 1 H. 6 rs 
cauſe the Deber and the Petinet is the ground of thole actions; and the Cotrtract ox Batiment 25 fx * 1 H. 8 3. 
though it be by another hand, is but the Convepance, and not ttaberfable. Fu an attlon of - * 2 22 f.2 J. | 
account againſt a Bayliff of a Mannoz, the Defendant cxmnot wage His la do, becauſe is ſdund- 24 E. 3. Ley 63. 30 E. 3. 
eth in the realty, In an action of Debt which concerns the realty, as fox debt foz a Rene 19.95 4 1. 
upon a ieafe foꝛ pears, oz an action of Detinue foz detaining an Indenture of a teafe f0z-years, 34 48. Ley Gager Br, 
bc Defendant ſhalt nos wage his Law; much teſs fox Chartets oꝛ Deeds which caucern?7 

nherttance. | N ö 
In an action oi Debt fo2 a Fine oz Imerciament in a Lect, the Drfenvant Hall not wage 
his law, becauſe the Leet is a Court of Wecozd ; but in an action fo2 Debt koꝛ an Into. 1 
ment in a Court Baron the Defendant ſhall wage his Law, foz that is no Court of Re⸗ | 


coꝛd. | 

In Debt upon an account befoze Auditoꝛs the Defendant ſhall not wage his Law, and this 9 H. 3. 3. 8 Kr. 
by conſtrutt ton of the Dtatute of W. 2. cap. 11. dohich givech them great er 5 ſaith, H. 6.35. 39.6.6, 
Coram Audiroribus; and therefoze of art account betoze one Juditoꝛ the karo lieth. Do if t | 
K0:d befoze Fuvitozs be found in ſarpluſage, in an actton of Debt bzought dr the Fccomptanut, 14 8.6.52. 3. H . 6. 
the 2 not wage his Law by conſtrun ion alſo upon this Statute as an incident riũug A 

In an action of Debt by a Gaoter againſt the Pꝛiſoner fox his victuals, the Detendant all 28 H.6.4 19 H.6.20. 
not wage his law, foz'he cannot refute the Pꝛilonet, and eunhe not to ſuffer Him ts die foz 22 H 6.6. 13 39. 6.18. 
default of ſuſtenance, otherwiſe it is foꝛ tabling a man at large. . 21928 07; 

In an action of Debt bzought by an Atteznep foz his. fees, the Defendant ſhall not Wage 21 H. C. 4. 
his law, becauſe he is compeltabte to be his Attoꝛnep. And lo if a ſervant be retained accoring 33 H. 6. 23. 39 H6 x8, 
to the Otatute of kabourers in an action of Debt fo: his Satarp, His Matfet aff not wage 
1 — he was com peltabie to ſerve; other doit it , if he de not maine b actoꝛ di a 

0 ö ature. x ' 534.4 9 4 5 
- Whereſoever a man is charged as Exetutoꝛ o Admtintitraro;, he Ho not mage his Lad, 3 H.6. 38. 1 H 5.25. 

foz no man ſhall wage his law of another mans Deep; but in caſe of x Duece#o7 of an Fybor, 13 H. 7. 2 N 
toꝛ that the houſe neber dieth · . N 

In debt upon a penalty given by Statute, the Defendant ſhall not wage his law. There 10 Hl. 18. 
beck another kind of wager of Law in a real ation, of Non ſummons, but thereof Littleton ſpeak⸗ 

not. 


C Et far ceo Herle Juſtice dit, Oc. Hereby it appeareth that it ts the office 
eee of 


Lib. 3. 


Glanv. 888 
Bracton Ii. 5. fol. 328. 


Lib. 3 f. 85. Penrim caſe. 


E. 3. Judgm. a 6. ad- 

judge accord. 13 H. 4. 
Judęm 245. 10 H 6.8. 
20 H. 6. 38 bs 21 H 6. 
34. b. 26 Hl f 8. b. 

x Mar. Dy 98 li. 3. f. 85. 
Penrins caſe, F. N. B. 5. 
11. 31. 


Brat. Ii. a. fol. 12 b. 
& 58, 59. Brad. 235. 


- Lit. pag. ſequen. 
BraQ. 1. 2. 38. 


mars — . 
H. 6. 34. 37. Pl. Com. 
= de Leicefters 


caſe. 
10 E. 2. Confirm. 24+ 
2 E. 3. 
© Filets ib 3 cap. 14. 
lib.3. c. 3 


44 Al. 3. 


* 
Lib. 9. 143. Beamonds 
caſe. 
Flet. I. 3+ cap. I4+ 


Cap. 9. 


Of Confirmation. 


SeF.515. 


of the Judges to inſtruct the grand Aſſiſe 02 Jury in points of Law, foꝛ as a grand Aſſiſe oz 


other 


Furozs are triers of the matters of fag, Ad Quaſtionem fa&i non reſpondent Judices, ſo 


ad Quæ ionem juris non reſpondent Juratores. And accozdingly the Judge in this caſe directed 
— Iſſiſe, viz. if thep found that, &c. ng! 


¶ Per que fuit agard. Were are two things to be obſerved : Firſt. the fozm of a Judg⸗ 
ment final. Secondly, that a Judgment final is to be given in this particular caſe. Foz the 
fozm of the final judgment fox the tenant is here expzeſſed, that the Tenant ſhall held the 
Tenements demanded againſt him, to him and his heirs quite of the Demandant and his 
heirs foz eber, and the Demandant in mercp. Quod tenens teneat terram illam ſibi & hzredibus 
ſuis in pace verſus petentem, & hæredes ſuos in perpetuum. 
Fo: the ſecond point ſeeing the mile is joyned upon the meer right, albeit the verdict of the 


Tenant after the miſe ts jopned make 


grand Aſſiſe be given upon another point, vet judgment final Hall be gi ven. And lo it is if the 
ult, oꝛ confeſs the action, oz if the Demandant be 


Non-ſuit, and yet in none of thele caſes they of the grand Aſliſe gabe their verdict upon the 


meer right. 


¶ Come eſt avandit. Vide Sect. 478. 


CHaP. 9. 
C Ere firſt our 
Authoꝛ ſhews 
what a Ton= 
firmation is, 


Confirmation. Confir- 
matio cometh of the Uerb 
* Confirmare, quod eſt firmum 
facere; and therefoze it is 
ſaid,That Confirmatio omnes 
ſuppler defe&us, licer id quod 
a eft ab inicio, non valult. 
I Confirmation is a convey= 
ance of an eſtate o2 right in 
eſſe, whereby a boi dalle eſtate 
is made ſure and unavoidable, 
02 whereby a particular eſtate 
is encrealed. 


— 


Of Confirmation. 


C Ait de Confir- 
F matiõ ᷑ com⸗ 
munement ẽ 

tiel toꝛm, ou a tiel ef- 
fect,Noverint univerſi, 
&c. me A. de B. ratifi- 
caſſe, approbaſſe, & 
confirmaſſe, C. de D. 


ſtatum & poſſeſſionem, 


quos habeo de, & in 
uno meſſuagio, &c. 
cum pertin' in F. &c. 


SeT. : 15. 


Deed of Confir- 

A mation is com- 
monly in this 

form, or to this effect: 
Know all men, Cc. Ibat 
JA. of B. have ratified, 
approved,and confirmed 
to S. of D. the eſtate 
and poſſeſſion which I 
have, of and in one 
Meſſage, Gc. with the, 
Appurtenances in F. &c. 


I Confirmation ws not ſtrengthen a void eſtate. Confirmatio eſt nulla ubi donum prace- 
u 


dens eſt invalidum, & 


donatio nulla omnino nec valebit confirmatio, foz a Confirmation map 


make a voidable oz defeafible eſtate good, but it cannot woꝛk upon an eſtate that is void in 


Ta. Non valet confirmatio, nifi ille qui confirmat fit in poſſeſſione rei, vel juris unde fieri de- 


ber confirmatio, & eodem modo niſi ille cui confirmatio fit, fit in poſſeſſione. Ind another laith, 
(c) Confirmare eſt id quod prius infirmum fuit firmare. Et donationum alia incepta, & deſectiva, 
& poſt tempus confirmata; confirmatio enim omnem ſupplet defectum, poterit enim eſſe in gen- 
denti donec per ratihabitionem hæredis cum ad ætatem pervenerit roboretur. | 


C Ratificaſſe. garifcare eſt ratum facere 3» and is equivalent to Confirmare, which as 


hath been ſaid, is firmum facere. 


C Approballe cometh of Ad and probo, which is to make perfect and good. 


C Confirmaſle. gre is is to be obſerved, That there be two kinds of Confirmati= 
ons, viz. Confirmations expꝛeſs oz in Deed, whereof Littleton hereafter ſpeaketh in this 
Chapter. Quælibet confirmatio, aut eſt perficiens, creſcens, aut diminuens, and all of theſe Little- 


ton examples in this Chapter. And hereof Fleta ſait 


eſt Ula que alterius factum conſolidat & coofirmat,& nihil novi att 


& addir, 


h, Charta autem de confirmatione 
ribuir,quandoque tamen confirmar 


Sea. 


UM 


UN! 


Lib. 3. 


Ly 


C J*Tenaſcuncaſe 
un fait de con⸗ 
firmation eſt bone & 


- available, lou en tiel 


caſe un fait de Re- 
leaſe neſt paſle bone, 
ne available, Sicome 
jeo leſſa Terre a un 
home pur terme de fa 
vie, le quel leſſa meſm̃ 
la terre a un auter pur 
terme de rl ans, per 
foꝛce de quel il eſt en 
poſſeſſion. Si jeo p 
mon Fait - confirme 


leſtate del Tenant a 


terme dans, & puis 
le tenant a terme de 
vie mo2uſt durant le 
terme des ans, jeo ne 
puis enter en la terre 
durant le dit terme. 


Sec. 816. 


Nd in ſome caſe a 

Deed of Confir- 
mation is good and 
available, where in the 
ſame cale a Deed of 
Relcaſe is not . good 
nor available. As if 
[let land to a man for 
term. of his life, who 
letteth the ſame to 
another for term of 
forty years, by force 
of which he is in poſ- 
ſeſſion: if I by my 
Deed confirm the E- 
ſtate of the Tenant for 
years, and after the 


Tenant for life dieth 


during the term of 
years, I cannot enter 
into the Land during 
the faid term. 


Of Confirmation. Seck. 5 16,5 17. 


1 — in this Chap⸗ 

ter putteth eight di⸗ 
verſities between a Confir= 4 
mation and a Bcleaſe,- and 
thcreof fo: illuſtration hcre he 
putteth two caſes in this and 
the next Section, which upon 
that which hath becn ſatd in 
the :p2ccedent Chapters, is 
ſufficiently explained. Only 
in both thele caſes this is to 
be obſerved, That where a 
Confirmation ſhall enlarge 
an eſtate, there p:ivity is re= 
quired, as well as in the caſe 
of the rcleaſe, as by many ex⸗ 
amples which Littleton puts 
in this Chapter 3 


And note, here is the fi 


caſe wherein a Releaſe and : 
Confirmation do di ffep⸗ 
- Leſſee foz li fe made a leaſe 
foz thirty pears, andafterthe 
and Leſſee foꝛ life made 
a Leaſe fo: ſixty years to ano⸗ 
ther, *which Leaſe foz ſixty 
pears-the Leſſoꝛ did firſt ron= 


firm, and aſter the Leſſpꝛ ton⸗ 


firmed. the Leaſe foz-thirt 

pears, and after Tenarit fo 

lite died within the; who 
Peazs,. and it was 


(d) That the leaſe foz thirty pears was determined by the death of Leffer fo2 like md Ted) 
Leſſee foꝛ ſixty vears might enter; foz that albeit the leaſe foꝛ fixty:pears/tpas: the latter pf 


time, pet was tt of greater fozce in law, foz that the Leſſo 
of them he would, did firſt confirm the ſecond le; 


z, pho bath yower to confirm which 


In this Chapter is alſo to be oblerved eight Caſes, wherein a Beteaſe anda x Confiration 
have the like operation in Law. 12 xr ? 


C Mcoꝛe ſi jeo per mon fait 

| de Releaſe avoy releas 
al tenant a terme dans en la vie le 
tenant a terme de vie, cel releaſe 
ſerra void, pur ceo que adongues 
ne fuit aſcun pzivity perent moy 
E le tenant a terme dans, car re- 
leaſe neſt avaiableal tenant a kme 
dans, mes lou eſt un pꝛivity pent 
luy & celuy q releaſaſt. 


17 


yr Sell. 517. 


8 o 
* * 9 


— 24 22 


Ve. if by a y Deed of Keleaſs 
ad releaſed to the Tenant for 
years in the life-time'of the Tenant 
for life, this releaſe ſhall be vaid, 
for that then there was not any pri- 
vity between me and the Tenant 
for years: fora. Retealb,i is notavail- 
able to the Tenant for years, but 
where there is a privity between 


him and him that releaſeth. 


This belongeth to the firſt diverſity between a Beleaſe and a Confirmation+ 


Eece 2 


Sea, 
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49.E, 3. 324 


9 H.6. tit, Releaſe 44. 


e (d) Inter Umvel & 
Lodge, tem. Reg. Eliz. 


Lib. 3. 


Cop. 9. 


Of Confirmation. 


SeF.518,519. 


Se. 518. 


C Ere is the ſe⸗ 
| cond diverſity 
between a Bez 
leaſe and a Confirmation. 
But ik the Diſſeiſoz make a 
leaſe fo: pears to begin at 
Michaelmas, and the Diſſeiſee 
confirm his eſtate, this is 
void, becaule he hath but in- 
tereſſe rermini, and no Eſtate 
in him, whereupon a Conflr= 
mation map enure. 


C La m̃ kmanner 

eſt, ſi jeo ſoy 
diſſeiſie, & le Diſſeiſoꝛ 
fait un Leaſe a un aut 
pur terme dans, ſt jeo 
relefſa al termoꝛ, ceo 
eſt voſde, mes ſi jeo cõ⸗ 
firma leſtate ktermog, 
b eff bone & effectual. 


N the ſame manner it is, 

if I be diſſeiſed, and the 
Diſſeiſor make a Leaſe 
to another for term of 
years, if I releaſe to the 
Termor, this is void: but 
if I confirm the Eſtate of 
the Termor, this is good 
and effectual. 


Set. 519. 


C1 Tem; d jeo ſoy Dilſeiſie, + 
1 jeo confirma leſtate le Dil⸗ 
ſeiſo2, fl ad bone c dooiturel 
eſtate en Fee ſimple, com̃t que en 
le fait de confirmation nul men⸗ 
tion eſt fait de ſes heires, pur ceo 
que il avoit Fee ſimple al temps 
de Confirmation. Car en tiel 
caſe, ſi le Diffeiſee confirma leftate 
le Difſetſoz, A aver & tener a luy 
E a les heires de fon cops en- 
Kend2es; ou a aver & tener a lup 
= le terme de (a vie, uncoze le 
iſſeiſo2 ad fo ſimple, & eſt ſeiſie 
en ſon demeſne come de fee, pur t 
que quant ſon eſtate fuit confirm̃, 
donque il avoit fee ſimple, & tiel 
fait ne-poit changer fon Eſtate, 
ſans entry fait ſur luy, ec. 


T'T-TeEre is the firft « 
1 farmation to a 


ſe 
releaſe to a Diſſeiſoꝝ, during ſuch eſtate 


firm the Eſtate of the Diſſei- 
r, he hath a good and rightful 
Eſtate in Fee ſimple, albeit in the 
Deed of Confirmation no menti- 
on be made of his heirs, becauſe he 
had Fee ſimple at the time of the 
Confirmation. For in ſuch caſe, if 
the Diſſeiſee confirm the ſtate of 
the Diſſeiſor, To have and to hold 
to him and his heirs of his body en- 
gendred; or to have and to hold to 
him for term of his life, yet the Diſ- 
ſeiſor hath a fee ſimple, and is ſeiſed 
in his Lemeſne as of Fee, becauſe 
when his Eſtate was confirmed he 
had then a Fee ſimple, and fuck 
Deed cannot change his eſtate, with- 
out entry made upon him. 


Am T be diſſeiſed, and I con- 
0 


wherein the Releaſe and Confirmation doth agree, viz. a Con= 
foz in tail, oz foz any particutar effate is of the litze face as & 
which in both caſes is good foz eber. 


Ju the ſame 


manner it is, if the Diſſeiſoꝛ make a gift.in tail, and the Diſleilee confirm the Eſtate of the 


Donee fo: the lite of the Donee, this confirmation inures to the whole eſtate tafl z foz a Ton= 
Ermation can mabe to fraction of ane effato, to extend but to part ot the Cloe only ; ET fic 


Sea. 


UMI 


Lib. 3: 


CxLN meſme le 
maner eſt, ſi 5 
eſtate ſoit confirme 
pur terme de un jour, 
ou pur terme dun 
heure, il ad bone eſtate 
en kee ſimple, pur ceo 
que ſon eſtate en Fee 
ſimple kuit un foits 
confirm. Quia confir- 
mare, idem eſt, quod 
firmum facere, &c. 


hundꝛed pears, the Patron and the Ozdinarp map confirm fl 
an intereſt, and may charge in time of vacation. Ind ſo if a 
iſſeiſee may confirm parcel of thoſe pears ; but then it muſt be by apt 


Hund:ed pears, the 


Sett. 550. 


N the ſame manner 
it is, if his eſtate be 
confirmed for term of 
a day, or for term of 
an hour, he hath a 
good eſtate in Fee ſim- 
ple, for this, that his 
Eſtate in Fee ſimple 
was once - confirmed. 
Quia confirmare, idem 
e, quod firmum facere, 
*. 


Of Confirmation. Sec. 5 20, 52 1. 


CT [TJ Ere is the lecond cale 
1 wherein the Releaſe 

and Confirmation do agree. 
The reaſon of this is, ſoꝛ that 
the Diſſeiſoꝛ hath a Fee ſim⸗ 
ple; and therefo:e if his eſtate 
be confirmed but foz an hour, 
it is good foz eber, becauſe 
( ſaith Lictleton ) Confirmare, 
idem eſt; quod firmum facere. 
Nota, a diverſity between a 
bare aſſent without any right 
02 intereſt, and an aſſent cou= 
pled with a right oz intereſt; 
and therefo:ze an Fttoznment 
cannot be made fo2 a time, 
noꝛ upon condition ; but if the 
Parſon make a Leaſe foz an 


== the years, foꝛ they have 


iſſeiſoꝛ make a leaſe foz an 


woꝛds, foz he muſt not confirm the leaſe, oz demiſe, oz the eſtate of the Leflee, foz then the ad⸗ 
dition fo: parcel of the term ſhould be repugnant when the whole was confirmed befoze, but 
the Confirmation muſt be of the land fo: part of the term. So may the Confirmation be of 
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Lib. 5. fol. & 1. Fords caſt: 


part of the land, as ik it be of fozty acres, he map confirm twentp, &c. Do if tenant fo life 


make a leaſe foꝛ an hundzed pears, the Leſſoꝛ map confirm either foz part of the term, oꝛ fo2 part 
of the Land. But an eſtate of Freehold cannot be confirmed foz part of the eſtatc, foz that 


the eſtate is intire, and not ſeveral, as pears be. 


C Cem, ſ mon Dil⸗ 

ſeiſoꝛ fait un leas 
a terme de vie, le re⸗ 
mainder ouſter en fe, 
ſi jeo releas al tenant 
à terme d vie, ceo ure⸗ 
ra a celuy ẽ le remain⸗ 
der. Mes ſi jeo con⸗ 
firm leſtate d le tenant 
a terme de vie, uncoꝛe 
apes ſon deceaſe jeo 
puis bien enter, pur 
ceo que riens eſt con⸗ 
firme kozſq; leſtate le 
tenant a term de vie. 
illint que apꝛes (on de⸗ 
Leaſe, jeo puis enter. 
Mes quand jeo releſſa 


Set. 52 1. 


Lſo, if my Diſ- 
ſeiſor maketh 

a Leaſe for life, the 
remainder over in fee, 
if I releaſe to the 
Tenant for life, this 
ſhall enure to him 
in the remainder. 
But if I Confirm the 
Eſtate of the Tenant 
for term of life, yet 
after his deceaſe I 
may well enter, be- 
cauſe nothing ais con- 
firmed but the Eſtate 
of the Tenant for life, 
ſo that after his de- 
ceaſe I may enter. But 


CT T TEreis the third caſe; 

wherein the Re⸗ 
leale and Confirmation dif= 
ter; foz the Confirmation 
to the Tenant foz life doth 
not enure to him in the re⸗ 
mainder. 


And ſo it is when the ſe⸗ 
veral eſtates be in one per⸗ 
ſon, as if the Diſſciſoz make 
a gift in tatl, the remainder 
to the right Heirs of Te⸗ 
nant in tail, if the Diſſeiſee 
confirm the Eſtate in tatl, 


to the right Heirs of Te= 
nant in tail, this -extendeth 
only to the eſtate tail, and 
not to the remainder fox lite, 
no to the remainver in fee. 
But if ths Diſſeiloz * 

c 


Lib. 3. 


Cap. . 

leaſe foz life to A. and B. 
and the Diſſeiſee con rm 
the eſtate ok A. B. ſhall take 
advantage thereof, foz the 
eſtate of a. which was con⸗ 
firmed was jopnt with B. 
and in that caſe the Diſſei⸗ 
ſee ſhall not enter into the 


| Hons, and deveſt the moiety 
B 


It the Diſſeiſoz infeoff A. 
and B. and the heirs of B. if 
the Diſſeiſee confirm the 
eſtate of B. foz his life, this 
ſhall not only extend to his 
Companion , as hath: been 
ſaid, but to his whole Fee⸗ 
flmple, becaule to many pur⸗ 
poles he had the whole Fee⸗ 
ſimple in him, and the con⸗ 
firmation ſhall be taken moſt 
ſtrong againſt him that made 
it. 

Tenant in tail diſcontinu⸗ 
eth in Fee and dieth, the 
Diſcontinuee maketh a leaſe 
fo: life, and granteth the 
Keverſion to the Jſſue , he 
{hall not have a Fozmedon 


againſt Tenant fo: life, Foz 


by his Fozme don he muſk 
recover the eſtate of In⸗ 
heritance, and the Leſſee foz 
life hath not the Jnheri= 
tance , but the iſſue in tail 
himſelt hath tt. 


If Feoffce upon condition 
make a leaſe foz life, oz a gift 
in tail, and the Fedffoz re⸗ 
leaſe the Condition to the 


Feotfee, he (hall not enter upon t 


te, 
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tout mon dꝛoit al Te- 
nant a rerme de vie, 
ceo urera a celuy en le 
remainder, ou en le 
reverſion, pur ceo que 
tout mon doit eſt ale 
per tiel releas. Mes 
en ceſt cas, ſi le Oiſſei⸗ 
a confirme keſtate & 


le title celuy en le re⸗ 


mainder ſans alcun 
confirmation fait a te⸗ 
nant a kme de vie, le 
diſſeiſct ne poſt entre 
ſur le Tenant a fm de 
vie, p c qt remainder 
eſt dependãt ſur keſtate 
le tenãt a ᷑me de vie; 
F (i ſon eſtate ſerroit 


dekeate, le remainder : 
ſerroit dekeate, per 


lentre le diſſeiſee, a ceo 
ne ſerra reaſon que il 
per ſon entre dekeate⸗ 
roit k le remainder en⸗ 
counter ſon Confirma- 
tion, Sho © * "MF 


Seck. 5 21. 
when I releaſe all my 
right to the tenant for 
life, this ſhall enure to 
him in the remainder 
or in the reverſion, be- 
cauſe all my right is 
gone by ſuch releaſe, 
But in this caſe if the 
Diſſeiſee confirm the 
eſtate and title of him 
in the remainder, with- 
out any confirmation 
made to tenant for life, 
the Diſſciſce cannot en- 
ter upon the tenant for 
term of life, for that the 
remainder is depending 
upon the {tate for life; 


and if his eſtate ſhould 
be defeated the remain- 


der ſhould be dcfeated 
by theentry of the Dif 


ſeiſee, and it is no rea- 


ſon that he by his entry 
ſhould defeat the re- 
mainder againſt his 
Confirmation, &c. 


he Leſſee oz Donee, becauſe he cannot xegain his ancient 


It the Feoffee upon condition make a leaſe foꝛ life, the remainder in fee; if the Feoffoꝛ te⸗ 


leale the condition to the Leſſee foz life 
the caſe of the Bight, oz of a Bent, &c. 


, it ſhall enure to him in the remainder, as well as in 


If a Feme Diſſeiſozeſſe make a feoffment in fee to the uſe of A. fo: life, and after to the uſe 
of her ſelf in tail, and the remainder to the uſe of B. in fee, and then taketh husband rhe Dif= 


ſeiſee, and he releaſeth to all his right, this ſhall enure to B. 
the rule of Littleton it mult enure to all in the remainder, 


and to his own wife alto, fox by 


Wut if A. letteth to B. fo; life, and B. maketh a leaſe to C. fo his life, the remainder te A. 


in fee, A. rclealeth to C. ali his right, this is good to perfect the eſtate of C. foz his life. But 


when C. dieth; A. (hall be in ot his old eſtate, foꝛ his releaſe could not inure to himſelt᷑ to per⸗ 
fea his defcaſlble remainder, but his ancient right remaineth. Ind note, that in theſe two 
caſes the fee is diveſted, and veſted all at one inſtant, in the ſame manner, as if the tenant in 


tail make leaſe foꝛ life, at the ſame inſtant the eſtate tail is deveſted out of the Dance, and the 


vid. 21 Aſſ. 17.0 H. 8. 
Recov. en value Br. 30. 
13 E. 3. Entre cong. Br. 
127. 


reverſion in kee out of the Donoz, and a new fee veſted in tenant in tal. And ſo if the hul⸗ 
band make a leale fo: life of. his wives Land, he deveſteth his own eſtate that he Hath in her 
— al the inheritance of his wife, and at the ſame inſtant veſteth a new re verſien in fee 
in himſelt. | | | 


C Mes en ceſte caſe ſi le Dijſeiſee confirme leſtate G. title celyy ex Ie 
remainder, Pere is the third caſe wherein the Releaſe and Confirmation do * 


UN 


Lib. 2. Of Confirmation. Sect.522. 298 


fo2 the Confirmation made to him in the remainder ſhall avail the tenant fox life, as much pi. com Delamert caſe; 
as the Releaſe all. Vide Se. 374. 


UMI 


¶ Nur ceo que le remainder eſt dependant, &c. By this ſome habe gathered, 
that if a Diſſctſo2 make a leaſe foz life, reſerbing the reverſſon to himleit, and the Diſſeiſee 
confirmeth the eſtate of the Diſſeiſo:, that he may enter upon the Leſſee; becauſe the c ſtate ot 
him in the Rever ſlon dependeth not upon the eſtate foz lite as the Remaindet: but all is one, 


fo2 by the Confirmation made to him in the 


„ all the right of him that confirmeth 


is gonc, as well as when he maketh it to him in remainder, and he cannot bp his entry avoid 


the eſtate of the Leſſee foz life, but he mult avoid the eſtate of the Leſſoz, which againſt His Reported by Sir John 
own Confirmation he cannot do; and it hath been adjudged, that if a Diſſetſo: make a leaſe Pupham Chief Juſtice, 


fo: life, and after leby a Fine of the Beverſlon with 
paſs, ſo as the Diſſeiſee is foz the Beverſlon barred, he ſhall not enter upon the Leſſee foz 


life. . 


mattons, and the ſi ve pears 


¶ Le remainder ſerra defeat. It is regularly true, that when the particular 


eſtate is defeated, that the remainder therebp 


caſes, 


the particular 


ſhall be alſo defeated 3 but it faileth in divers 


Foz where the particulat eſtate and the remainder depend upon one title, there the defeat= Vide Pl Com. 
ing of the particular eſtate is a defeating of the remainder. But where the 7 eſtate Colthirſts caſe, 
is defcaſſble, and the remainder by good title, there though 


te be defeated, 


the remainder is good. As if the Leſſoꝛ diſſeiſe A. Leſſee foz lite, and make a leaſe to B. fox the 
life of A. the remainder to C. in fee, albeit A. re-enter, and defeat the eſtate foz life; pet the 
remainder to C. being once veſted by good title ſhall not be avoided ; fo2 tt were againſt} rea⸗ 
ſon, that the Leſſoꝛ ſhould have the remainder again againſt his own {ivery, and this is well 
warranted by the reaſon of Littleton in this cale. So it is, if a Leaſe be made to an Infant 
fo: life, the remainder in fee, the Infant at his full age diſagree to the eſtate foz lite, pet the 


remainder is 


a particular eſtate at the time of the remainder created. 


If a leaſe be made to A. foz the life of B. the remainder to C. in fee, A. dieth befoze an Oc= 17 k. 3 43. 


d, foz that it was once veſted by good title; foꝛ in both thele caſes there was 


— 


cupant entreth, here is a remainder without a particular eſtate, and pet the remainder continu⸗ 


eth good. 


Rent ts granted to the tenant of the land foz life, the remainder in fee, this is a good 3 x, 3. Abb. A, 


reminder, albeit the particular eſtate continued not, foz Eo inſtante that he took the particular 
eſtate, Eo inſtante the remainder veſted ; and the ſuſpenſion in judgment of law grew after the 


taking of the particular eſtate. 


It a man grant a Rent to B. 


foz the like of Alice, the remainder to the heirs of the body bf 7 Kl. 4. 6. 


Alice, this is a good remainder, and pet it muſt veſt upon an inſtant, 


4 


C T Tem, ſi ſõt deur 

Oiſleiſoꝛs, & le 
Dilleiſ@ releſſa a un 
de eux, il tiendꝛa ſon 
compagnion ho2s de 
la terre. Mes ſi le 
Diſſeilſik confirma ke⸗ 
ſtate de lun, ſans 
pluis dire en le fait, 
aſcuns dfont que il ne 
tiendza ſon compag- 
nion dehoꝛs., Mes 
tiendꝛa jopntment obe 
luy pur ceo que riens 
kuit confirme koꝛſque 


SeF. 522. 


Lſo, if there be 
two Diſſeiſors, 


and the Diſſeiſee relea- 
ſeth to one of them, he 
ſhall hold his Compa- 


nion out of the land; 


but if the Diſſeiſee 


confirm the eſtate of 
the one without more 
ſaying in the Deed, 
ſome ſay that he ſhall 
not hold his compani- 
on our, but ſhall hold 
joyntly with him, for 
that nothing was con- 


C His is the fotirth 


- caſe wherein. the. 
II - Releaſe and the 
Confirmation ſeem to differ, 


being made unto one of the 
Dilſeilogs. * 


'C Con fre for ſqus 


fon eſtase, Oc. hereby it 


appeareth, that if the Diſſetlee 
confirm the eſtate of the one 
TDiſſeiſoz in the Lands, To 
habe and to hold the Lands 
oꝛ Tenements, oz the right 
of the Diſſeiſee, to him and 
his heirs, he ſhall 1 
9 

- gppearet Luticron, 
firſt upon theſe. knozds': 
(confirm the ſtate of one) 


Lib. 3 


3 


157 


* 


Detd,- viz. So! hube and to 
hold the lands. dc. Secondl p, 
the xeaſon of Lirderon in ex= 


it plain where the Habendum is addedi 
Pereby aiſo it appeareth 
the Diſſe iſee and a ſtranger 


heir of the Diſſeiloz re-enter, the 
tee of a Bent=charge and an eſtranger d 
the eſtate of his Eompanton, the tenant of th 


Of Confirmation. SeF.5 2 3.5 24. 


ton effare que uit 
opnt, at. 


firmed but his: eſtate 
which was joynt, &c. 


was confirmed-but his eſtate which was jopne,' Thirdly, the next two Sections'make 


that a Releaſe is moꝛe forcible in law har a: Confirmation; It 
A os Ems Illus rhe e e 

F is Companion, t n right that pended : ſo as if the 

right of the Diſſeiſee is rebibed. Ind lo it is, ik the Sia 

the tenant of the lund and the Gꝛantee confirm 

e land re enter, the : 


the Diſſeiſee con firm the 


rend is rebibed; for the Con: 


firmation extended not to the rent ſuſpended, otherwiſe it is of a Kcleaſe in both cales. 


SeF. 5 23. 


CL pur cro alcuns ont dit, 
- & , que ſi deux Joyntenants 
font, c lun corffthi'leſfate lauter q 
f nad koꝛſq; joynt eſtaf, ſicome it 
parols en le fait de confirmation, 
a aver 4 tener à luy & a ſes hefrs 
touts les Tenements dont ments 
eſt fait en le confirmation, donques 
fl ad eſtate ſole en les tenem̃ts, ac. 
Et pur ceo il eff bon & ſure chofe 
en cheſcun Confirmation dad ceux 
parolx 3 A aver & tener les tene- 
ments, #c. en fte, ou en fte taile, ou 
pur term̃ de vie, ou pur łme dans, 
lolonq; ceo q le cas eſt, ou le mat⸗ 
ter giſt. : 


Nd for this ſome have faid,chat 

if two Joyntenants be, and the 
one confirm the eſtate of the other, 
that he harh but a joynt eſtate as he 
had before ; but if he hath fucks 
words in the deed of Confirmation, 
to have and to hold to him and to 


his heirs all the tenements whereof 


ment ion is made in the confirmation, 
then he hath a ſole eſtate in the te- 
nements,&c. And therefore it is a 
goed and fure thing in every Confir- 
mat ion to have theſe words To have 
and to hold the tenements, &c. in 
fee, or in fee tail, or for term of life, 
or for term of years, according as 
the caſe is, or the matter lieth. 


ol AP this Confiymation leaveth the ſtate as it was, and doth not amount to any ſeve= 


rance of the 


ture as ſome have ſatd. 


C Mes fil ad tele parols en le fait, & dc. Ebts is plain any evident enough. 
ML pur ceo it bone &&. ſure c ofe, Ge. This is good counſel, and wozthy to be 


Seck. 524. 


viberlley Aar al entent 

* AU. jbaſcung, fi hoe 
lefla terte a im titer 
pur terme de ple, e 
plus contitma fon e⸗ 


JoOr tothe intent of 
' ſome. if a man let- 
teth Land to another 
for life, and after con- 
firm his eſtate which 
| ſtate 


UMI 


LIMI 


Lib. 3. 


ſlate que il ad en mM 
la terre a aver & te- 
ner ſon eſtate a lup & 
a ſes heirs, ceſt con⸗ 
firmation quant a 
ſes heires eſt: void , 
car (es heires ne 
potent aver ſon eſfaf 
que ne futt kozſque 
pur terme de ſon vie. 
Mes lil confirma 
ſon eſtate ꝑ ceux pa- 
rolr a aver meſme le 
terre a lup & a ſes 
heirs , ceſt confirma- 
tion fait fee ſimple en 
ceſt caſe a luy en la 
terre, pur ceo que les 


parolx a aver & tener, 


ec. va a le terre & 
nem al eſtate quel il 
ad, gc. 


C TT Tem, ſi jeo leſſa 

certaine terre a 
un fein ſole pur terme 
D (a vie, la quel pꝛent 
baron , & puis jeo 
confirma leffate le 
baron & ſa feme, a a- 
ver & tener pur terme 
de lour deux bies, 
en ceſt caſe le baron 
ne tient joyntment 
ove fa fem, mes tient 
en dꝛoit de fa feme 
pur terme de ſa vie. 
Mes ceſt Confirma- 
tion urera a le baron 
per voy de remain⸗ 
der ß terme de la vie 
fil ſurveſquiſt ſa eme. 


Of Confirmation. 


he hath in the ſame 
Land, to have and to 
hold his eſtate to him 
and to his heirs, this 
confirmation as to his 
heirs is void, for his 
heirs cannot have his 
eſtate which was not 
but for term of his 
life. But if he confirm 
his Eſtate by theſe 
words, to have the 
ſame Land to him and 
to his heirs, this Con- 
firmation maketh a fee 
ſimple in this-caſe to 
him in the Land, for 


that the words to have 


and to hold, &c. goeth 
to the land and not to 
the Eſtate which he 
hath, &c. 


Sec. 525. 


Lſo, if let certain 
Land to a feme 

dle for term of her life 
who taketh husband, & 
after I confirm the E- 
ſtate of the husband & 
wife, to have and to 
hold for term of their 
two lives. In this caſe 
the husband doth not 
hold joyntly with his 
wife, but holdeth in 
right of his wife for 
term of her life. But 
this confirmation ſhall 
enure to the husband 
by way of remainder 
for term of his life if 
he ſurviveth his wife. 


SeF. 525. 


not enlarge his eſtate, fo: his 
eſtate being but foz lite, that 
eſtate cannot be extended to 
his heirs. But in that cale 
it he confirm the eſtate fo: life 
in the land in the pzemiles 
of the Deed, and the Haben- 
dum is in this ſozt, To habe 
and to hold the land to him 
and his heirs, this Hall en⸗ 
large his eſtate and create in 
him a fre ſimple. 

Wherein ts to be noted 
(ce) that the Habendum and 
the pꝛemiſes do in ſubſtance 
well agree together, and that 
the Habendum map enlarge 
the pꝛemiſes, but not abzidge 
the lame. 

And ſeeing that in Convey= 
ances, limitations of remain= 
ders are uſual and common 
aſſurances , it is dangerous 
by concepts 02 nice diſtinctions 
to bzing them in queſtion, as 
hath in latter time been at⸗ 
tempted, 


¶ Son eftate. Vide 
Sect. 650. 


C Ere is the fourth 

caſe wheretn the 

Releaſe and con= 
firmation \do agree, and in 
this caſe it 
that the Baron. hath ſuch an 
Eſtate in the Land in the 
right of his wife as he is ca= 
pable of a Confirmation to 
enlarge his Eſtate; and there= 
fo:e if the Confirmation had 
been made of his Eſtate to 
him alone, to habe and to 
hold the Land to him and 
to his heirs, this had been 
good to have conveped the 
Fee-ſimple to him after the 
deceaſe of his wife; foz if in 


to be obſerved; 


299 


18 E. 3. 40. 


92 vid. Pl. — fa 
Th ogmor tons caſe 
Weoteſleys caſe, 2 


vide Sect. 573. 


this cale a releaſe be made to 8 57 6, tit. Reles: 
the Husband and his Yetrs, 22 E. 3. tit. Releaſe: 2 
this is ſuſticient to conde the Statham. 


Inheritance ot the Land to 
the Husband. 

C Ne tient joynt- 
ment ove ſa feme. Foz 
two cauſes: Firſt , becauſe 

Ferre the 


Lib. 3. Cap. . Of Confirmation. SeF. 5 26. 


the wife hath the whole foz her like. Secondly, Joyntenants muſt (as hath been befoze ſaid in 
the Chapter of Joyntenants) come in by one title. But in this caſe, if the Confirmaticn 
18 E. 3. 20. Had been made to the Husband and Wife, To have and to hold the land to them two and to 
their heirs, they had been Joyntenants to the Fee ſimple, and the husband ſeiſed in the right 
of his wile fo: her life, ſoꝛ the husband and the wife cannot take by moieties during the Co⸗ 
verture. | 
It᷑ a man letteth land to the husband and wife, to have and to hold the one moiety to the 
husband fo: term of his life, and the other moiety to the wife foz her life, and the Leſſoz con= 
frm the eſtate of them both in the land, To have and to hold to them and to their hetrs, bp 
18 Afl. p. 3. 18 E.3- this Confirmation, as to the moiety of the husband, it enureth only to the husband and his 
Confirm. 17. 19 E. 3. 68. Heirs, foz the Wife had nothing in that motetp ; but as to the moicty of the wite, they are Jopn= 
23E.394-40E-3- tenants as hath been faid; oz the husband hath ſuch an eſtate in his wives motetp, in her 


8 Aﬀ. 20. tight, as is capable of Confirmation. But if ſuch a leaſe foz life be made to two men by ſeve⸗ 

Caryes caſe caſe, lib. . rai moicties, and the Leſſoꝛ confirm their eſtates in the land, To have and to Hold to them and 

fo..76. b. to their heirs, they are tenants in common of the Inheritance; foz regularly the Con firmati⸗ 
on _ enure acco2ding to the quality and nature of the Eſtate which it doth enlarge and 
increaſe. 


It a leaſe fo life be made to A. the remainder to B. foz life, and the Leſſoz confirm their 
Eſtates in the land, To Have and to hold to them and their heirs, A. taketh one moietp to 
him and his hirs; and therefo:e of the one moietp he is ſeiſed fo: life, the remainder to B. foꝝ 
life, and then to him and his heirs : Of the other moiety A. is ſeiſed foz life, the immediate 

39 H. 6. 9. inheritance to B. and his heirs, becauſe as to the moiety which B. takes, the ſame is executed; 
as if the Reverſſon be granted to tenant fo: lite, and to a ſtranger, it is executed foʒ one moiety 
(as hath been ſaid befote) and there foꝛe in thts caſe they are tenants in common. 

It᷑ lands be given to two men, and to the heirs of their two bodies begotten, and the Donoz 
confirmeth their two eſtates in the land, To habe and to hold the land to them two and to their 
heirs: In this caſe ſome are of opinion, That they ſhall be Jopntenants of the Fee ſimple, 
becauſe the Donecs were Jopntenauts foz life; and ( ſay they) the Confirmation muſt 
enure acco:ding to the eſtate which they have in poſſeſſion, and that was jopnt. But others 
hold the contrarp; foꝛ firſt ſay they, That the Donces have to ſome purpoles ſeveral Inheri⸗ 
tances executed, though between the Donees lurvivoꝛ ſhall hold foꝛ their lives. Secondlp they 
ſay, That when the whole eſtate which compꝛehendeth ſeveral Inheritances, is confirmed, the 
Confirmation muſt enure accozding to the ſeveral Jnheritances, which is the greater and moſt 
—— 5 3 and therefoze that the Donces ſhall be tenants in common of the Jnheri= 
tance in this cale. 


vide Sec. 573- C Per voy de remainder, Gc. Here ſome queſtion hath been of this term Re⸗ 
mainder, whithout any cauſe at all, becauſe in Law it is nature of a Bemainder. oz 
Pl. com.colthirfts cafe, W caſe of a Fine, when a reverſſon expectant upon an eftate foz life in A. is granted to R. 
DoA. & Stud. ca. 21. Et quæ ad ipſum revertere deber poſt mortem, A. præſato B. & hæredibus ſuis remaneant,&c. anda 
moꝛe colourable exception might be taken againſt this woꝛd Remaneant there, than in the caſe of 


Littleton. | | 
416 H k. tit. Releaſe 45- It is true, Chat in * 16H. 6. it is called a reverſlon : in (o) 9 E. 4. it is called a Remain= 
(0) 9 E. 4. 18. der: in (p) 6 E. 3. it is ſaid, That by the Confirmation an eſtate accrued to the husband fox 


55 iy * Y term of his life. In (q) 17 K. 3. the husband, living the wife, ſhall have nothing but in abey⸗ 


ance after the death of his wife. But leſt there ould be pugna verborum, which learned and 
— Rand wile men ever avoid, all do reſolve,That the eſtate of the husband is good, and that doth en= 
e ale. 5. £,76-b. ure by wap of increaſe and inlargement of his eſtate. Ind albeit in this caſe of Lictleron, the 
| husband by the Confirmation gaineth an eſtate fo: life tn remainder (as Littleton termeth it) 
pet if the husband doth waſte, an action of waſte ſhall lie againſt him and his wife, notwith⸗ 
ſtanding the mean remainder, becauſe the husband himſelt committeth the waſte, and doth the 
wꝛong; and therefoze ſhall not excuſe Himſelf foz his committing of waſte, in reſpect he himlelf 
hath the remainder ; no moze, than if a man leaſeth to A. during the life of B. the remainder 
to him during the lite of C. if he commit waſte, an action of waſte ſhall lie agaiuſt him. 


Sect. 526. 


5 E. 3. 17. b. Pl. Com. 


418. b. 38 H. 6. 23. mHis is the fifth- 7 7 

14 H. 4. 12. 38 E. 3. 53. C / Caſi wi * C Es ſt Je0 lel- Ut if I let land tO 
4 50k T TJ "Releaſe and con c A ſa al F eme omen ſole — 
4 Hl. 6. 5. 7 Hl. 6. 1. r y and it is lole terre pur terme term of years, who 
9 H. 4. 52. 37 Li AM. be obſer ä 

ox 57 184 % Nala asleales be warns DANS , le quel pꝛent taketh husband, and af- 


baron 


| UM 


Eib. 3. 


baron, & puis jeo con⸗ 
firma keſtate le baron 
& ſa feme, a aver & 
tener la terre pur m̃ 
De (our deux vies: en 
ceſt caſe ils ont joynt 
eſtate en le Frankte⸗ 
ment de la terre, pur 
ceo que le feme navoit 
Franktenement ade: 
vant, Xc. 
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ter I confirm the eſtate 


of the husband and his 
wife, to have and to 
hold the land for term 
of their two lives: In 
this caſe they have a 
joynt Eſtate in the 
Freehold of the Land, 
for that the wife had 


no Freehold before, 
Cc. | 


Sef.527,528. 


ſhips, and the like, are not 
given to the Husband abſo= 
lutely, ( as all Chattels per= 
ſonals are) by the intermar= 
riage, but conditionally if the 
Husband happen to ſurvive 
her, and he hath power toalt= 
en them at his pleaſure : but 
in the mean time the husband 
is poſſeſſed of the chattels real 
in her right. bs 
Secondly,that the husband 


hath ſuch a poſſeſſion in her 


right of the Chattel, as isca= 


300 


pable of a Confirmation, oꝛ of 


a Releaſe. 
Thirdly, that the Tonfir= 


mation in this cale to the husband and wife foz their lives maketh them Jopntenants fox 
life, becauſe a chattel of a Feme covert map be dzowned : and ſo note a diverſity between a 
teaſe foz life, and a leaſe foz pears made to a Feme covert ; foz her eſtate of Freehold cannot 
be altered by the Confirmation made to her husband and her, as the term foz pears max 
whereof her husband may make diſpoſttion at his pleaſure. 


C 1 Sant » {| mon 

Diſſeiſoꝛ granta 
a un Rent charge 
ho2s de la terre dont 
il moy diſſeiſiſt & jeo 
reherſant le dit grant 
confirma meſme le 
grant, æ tout ceo que 
eſt compuſe deins 
meſme le graunt, & 
puis jeo enter ſur le 
Diſſeiſoꝛ, Quære, en 
ceſt caſe, fi le Terre 
ſoit diſcharge de le 
Rent ou nemy. 


Seck. 887. 

Lſo, if my Diſſei- 
ſor granteth to 
one a Rent - charge out 
of the Land whereof 
he diſſeiſed me, and I 
rehearſing. the faid 
Grant , confirm 
ſame Grant, and all 
that which is compri- 
ſed within the ſame 
Grant, and after I en- 
ter upon the Diſſeiſor, 
Quære in this caſe, if 
the land be diſcharged 

of the Rent or no. 


the - 


f 'T His is the fifth caſe, - 


wherein the Releaſe 
and Confirmation do differ ; 
foz a Releaſe to the G:antee 
in this cale (a) were void. It 
is hol den by ſome Yuthozitp 
fnce Lictleron wꝛote, That 
the Dileiſee after his re⸗en⸗ 
trp Hall not avoid-the Bent 
charge againſt his own Ton= 
firmatton : and there a gene= 
ral rule is taken, that ſuch a 
thing as J map defeat bp 
my entry, I map make good 
bp mp Confirmation. 

If the Feoffee upon con= 
dition grant a RBent=charge 
in Fee, and the Feoffoz con= 
firmeth it, and after thecon= 
dition is bꝛoken, andthe Fe= 
offo: enter, he ſhall not avoid 
the Nent⸗ charge. And lo it 


is ik the heir cf the Diſſeiſoꝛ grant a Rent⸗ charge, and the Diſſeilee confirmeth it, and after 
recover the Land, he ſhall not avoid the Rent: and pet in neither of thele caſes his entry was 
conge able at the time of Confirmation. 


C 12 un Par⸗ 

ſon dun Eſgliſe 
charge le Glebe de 
ſon Eſgliſe per ſon 
fait, 4 puis kr]atron 
E Lowinary conſfir: 


Sed. 528, 


Lſo, if a Parſon 

of a Church 
charge the Glebe land 
of his Church by his 
deed,and after the Pa- 
tron and ordinary con- 


Ff 


the Legal ſignifi= 

2 cation, it is taken 
fo: the Bectoz of a Church 
Patochial, and is called Per- 
ſona Eccleſiæ, becauſe he aſ= 
ſumeth and taketh upon him 
the Parſon of the Church, 
ff 2 and 


(a) 11 H. 7. 28. Lib. 1. 
fol. 147 · Anne Mayong 
caſe, 3 H- 4+ 10. 


Lib. I .fo. I 47,148. Anne 
Mayowes caſes 


Glanv. I. 1 3. c. 23,24, 75. 
Bract. li CE , 
Btir.f0.234. b. &c. Flet. 
li.5.ca-19,20.&1ib.6. 
CI 8.Reg. F. N. B. 48,19. 


Lib. 3, Cap.g. 

and is ſaid to be ſeiſed in jure 
Eccleſiæ and the Law had an 
excellent end herein,viz.That 
in his perſon the Church 
might ſue foꝛ and defend her 
right, and alſo be ſued by any 
that had an elder and better 
right, and when the Church 
is kull, it is ſaid to be plena & 
conſulta ot ſuch a one Parſon 
thereof, that is, full and pꝛe⸗ 
vided of a Parſon, that map 
vicem ſeu perſonam ejus ge- 
rere. 


Brit. ubi ſupra, 


Perſona Imperſonata. Par⸗ 


ſon Imperſonee is the Re uoꝛ 
1 E. 3.26. 43. 38 E. 3 4. that is in poſſeſſion of the 
3 Mat. Dyer 123. Church Parochial, be it pꝛe⸗ 

lentative, oz impꝛopꝛiate, and 

of whom the Church is full. 


Here are divers things to 
be noted : Firſt, That the 
Confirmation is of the grant 
which indeed is but a meer 
aſſent by Deed to the Gant. 
And therekoze it is holden, 
That if there be Parſon, Pa⸗ 
tron, and Oꝛdinarp, and the 


7 H. 4 19. 
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mont meſme le grant, 
t tout ceo que ceo 
compꝛiſe deins m ie 
grant, donques le 
grant eſfoyera en ſa 
foꝛce, ſolongs le pur⸗ 
pozt de meſme le 


graunt. Mes en tiel 


caſe covient que le 
Patron eit Fee ſim- 
ple en Ladvowſon, car 
fil nad eſtate en L'ad- 
vowſon koꝛſque pur 
terme de vie, ou en le 
tatle, donque le grant 
ne eſfoyera foꝛſque 
durant la vie, & la 
vie le Parſon q gran- 
taſk, cc. 


SeF.528, 


firm the ſame Grant, 


and all that is compri- 
ſed in the ſame Grant, 
then the Grant ſhall 
ſtand in his force, ac- 
cording to the purport 
of the ſame Grant. 
But in this caſe it be- 
hoveth, that the Pa- 
tron hath a Fee ſim- 
ple in the Advowſon, 
for it he hath but an 
eſtate for life or in tail 
in the Advowſon, then 
the Grant ſhall not 
ſtand, but during his 
life, and the life of the 
Parſon which granted, 


CC. 


Patron and D:dinary give licenſe by Deed to the Parſon to grant a Rent charge out of the 
glebe, and the Parſon granteth the Rent charge accoꝛdingl p, this is good, and ſhall bind the 
Succeſſoꝛ; and yet here is no Confirmation ſubſequent, but a Licenſe pꝛecedent. 
Secondly,the Oꝛdinarꝝ alone, without the Dean and Chapter may agree thereunto, either 
by Licenſe pꝛecedent, 02 Confirmation ſubſequent, foz that the Dean and Chapter hath 
nothing to do with that which the Biſhop doth as D2dinary, in the life time of the 


Bichop. 
(b) 19 El. Dy. 35 6,337. Thirdip, (b) but if the Biſhop bs Patron, there the Biſhop cannot confirm alone, but the 
H 


11 H. 6. 9. 33 
Charge Br. 58. 


8. tit. Dean and Chapter muſt confirm alſo, foz the A dvowſon oꝛ Patron is parcel of the poſſeſſion 
of the Biſhopꝛick; and theretoꝛe the Bichop without the Dean and Chapter, cannot make 


the grant good, but only during his own life, after the deceaſe of the Incumbent, either by Li= 
See more of theſe kinds cenſe pzecedent, oꝛ Confirmation ſublequent. 


of Confirmations in my 
Reports. 


A. Parſon of D. is Patron of the Church of S. as belonging to his Church, and pꝛeſents B. 
who bp conſent of A. and of the Oꝛdinarp grants a Rent⸗ charge cut of the Glebe ; this is not 


ib. 2.39. & Ii. 1. 163. 
— * — 3 good to make the Rent⸗ charge perpetual, without the aſſent of the Patron of A. no moze than 
fo.31.$1-1i-16.6.lib.11, the aſſent of the Biſhop who is Patron, without the Dean and Chapter, oꝛ no moze than the 


19. Lib. 6. 34. 


aſſent of the Patron, being tenant in tail oz foz life, as Littleton ſaith. Ind Littleton here ſaith, 


that the Patron that confirms muſt have a Fee: ſim ple, meaning to make the charge perpetual. 


And Lictleton after ſaith, that in the caſe of the 
conlent of the Patron is in reſpect of his intere 


arſon the fee is in abe ante, and leeing the 
as here it appeareth by Littleton He may 


conlent upon con dition; otherwiſe it ts of an Attoꝛnment, becauſe that is a bare aſſcnt. Jiſo 
if the eſtate of the Patron be conditional, and he confirmeth, and after the condition is bꝛoken, 


the Confirmation is void. 


31 E.3. Grant. 61. 
26 Ail. 38 8 E1.D-252. 


Fourthly, he that is Patron muſt be Patron in Fee⸗ſimple; foꝛ if he be Tenant in tail, 
oz tenant foz life, his confirmation oꝛ agreement is not good to bind any Ducceſſo2,but ſuch as 


Vid. b. fol. Le caſe, de come into the Thurch during his life. But if the Patron be tenant in tail, and diſcontinue 


Dean & Chapter de 
Worwich. 


the eſtate in tail, the Leaſe ſhall ſtand good during the diſcontinuance ; oz uf the eſtate tail be 
barred tt ſhall ſtand good foꝛ ever. 


But here is to be oblerved a diverſitp between a ſole Coꝛpoꝛation, as Parſon, Pꝛebend, Ui-= 
car, and the like, that have not the abſolute Fee in them, foz to their Gꝛants the Patron muſt 
give his conſent. But if there be a Cozpoꝛa tion aggregate of many, as Dean and Chapter; 
Maſter, Fellows, and Scholars of a Colledge, Abbot oꝛ Pꝛioꝛ and Covbent, and thelike, 02 any 


12 H. 4. 11. 19 E. 3. 7. 

7 El. Dyer 238. 

11 H. 6. 9. 10 El. Dy. 

6 E. 3. 10. 2 E. 3. 29. 
E. 4.6. 2 H. 4. 11. 


Bichop, becauſe the whole eſtate and ri 
33 K. 3. 19. 25 E. 354. lv maintain a Writ of Bight, 


ſole Coꝛpoꝛation that hath the ablolute Fee, as a Biſhop with conſent of the Dean and Chap⸗ 
ter, they may by the Common Law make any grant of oz out of thetr poſſeſſions, without 
their Founder oz Patron, albeit the Abbot oꝛ P2402, Sc. were pzeſentable : and ſo it is of a 
ght of the Land was in them, and they may reſpecttve« 


If 


UMI 


UMI 


* 


Lib. 3. Of Confirmation. Secf. 529,530. 


It a Biſhop hath two Chapters, and he maketh a grant, both Chapters muſt confirm it, 02 
elle the Succeſſoꝛ ſhall avoid it. But if one of the Chapters be diſſolved, then the confirmati= 
on of the other ſufficeth, but it needeth not the confirmation of the King who is Founder and 
Patron of all Bihopzicks. | ; 

And note a diverũ between a Confirmation of an Eſtate, and a Confirmation of a Decd, 
fo2 if the Diſſeiſoꝛ make a Charter of feoffment to A. with a Letter of Jttozney, and befoze 
Livery the Diſſeiſee confirm the eſtate of A. oz the Deed made to A. this is clearly void, though 
livery be made after. But if a Biſhop had made a Charter of feoffment with a letter of Yt= 
tozney, and the Dean and Chapter befoze livery confirm the Deed, this is a good Confirma= 
tion, and livery made afterwards is good. And lo it hath been adjudged. 

The like law is of a Confirmation of a Deed of grant of a Beverſton befoze Ittoꝛnment. 

In the ſame manner it is, it a Biſhop at the Common Law had granted lands to the King 
in fee by Deed, and the Dean and Chapterby their Deed confirm the Deed of the Biſhop, and 
after the Deed of the Biſhop is inrolled, this is good, albeit the Confirmation of the Dean 
and Chapter be not inrolled, foꝛ the aſſent upon the matter is made to the Biſhop, 

But this Confirmation that Littleton here ſpeaketh of muſt be made in the life, and during 
the incumbencp of the Parſon;and ſo in the life of the Biſhop, oz of any other ſole Cozpozation, 
But it is to be known, that Gꝛants made by Parſons, Pꝛebends, Uicars,Bithops, Maſter and 
Fellows of any Colledge, Dean and Chapter, Maſter oꝛ Gardein of any Hoſpital, oz any ha⸗ 
ving any Spiritual oz Eccleſlaſtical living, are reſtrained by (c) divers Aus ot Parliament, ſo 
as they cannot grant any Bent⸗ charge, oꝛ to make any alienation, oz to make any leaſes other 
than as are mentioned in thoſe acts, which you map read at large, and the expoſitions upon 
the ſame in mp * Commentaries. 2 


Sect. 5 29. 


Tem ſi home lel⸗ 

ſa terre pur ᷑me 
de vie, le quel tenant a 
term̃ de vie charge la 
terre ove un rent en 
kee, & celuy en le rev- 
ſion confirma meſme 
le grant, le charge eſt 
afſets bone & eftecual, 


Lſo if a man. let- 
teth land for term 
Of life, the which Te- 
nant for life charge the 
land with a rent in fee, 
and he in the reverſion 
confirm the ſame grant, 
the charge is good e- 
nough and effectual. 


C | Ere is a diverſi= 
tp to be obſerved 
anni where the deter= 


mination of the Bent is ex= 
pꝛeſſed in the Deed,and when 
it is implied in Law. Foz 


when tenant fo2 life granteth 


a Rent in fee, this by law is 
determined by his death, and 
petaconfirmation of the grant 
by him in the reber ſion makes 
that grant good foꝛ ever with⸗ 
out woꝛds of inlargement, 02 
clauſe of diſtreſs, which 


would amount to a new grant. And pet if the Tenant foꝛ life had granted a Rent to another 
and his heirs by exp:eſs woꝛds during the life of the Gꝛantoꝛ, and the Leſſoz had confirmed 


that grant, that grant ſhould determine bp the death of tenant 


koꝛ life, 


Tenant fo: life upon a condition grants a Bent in fee, the Leſſo2 confirms the grant, and af= 
ter the condition is bꝛoken, the Leſſoz re-enters, he ſhall not avoid the gtant. . 


C Tem di ſoit un 

perpetual Chan- 
tery , dont lozdinary 
nad rien a medler ne 
a faire , Quzre ſi le 
Patron del Chaunte⸗ 


Set. 530. 


Lſo if there be a 
perpetual Chan- 

tery wherewith the 
Ordinary hath no- 
thing to do or meddle, 
2»ere if the Patron of 


FW is meant of a 


hath not to deal; and by this 
grant, when Littleton Wꝛote, 
the Chaunterp ſhould have 
been charged fox eber, be= 
cauſe no other had any in= 
tereſ in this ang 
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Temps R. 2. tit. grant. 
ro. 50 E. 3. tit. Aſſize 
Statham 11 Eliz. Dyer 
28a. 


33 E. 3. Confirm. 23, 
31 E. z. Abb. To. 21 H. 74 
1. vid. Sed. 393. & 643» 


(e) 13 Eliz. cap. 10. 

1 Eliz cap. 18 Eliz. c. r. 
I Jac. cap. 4 

Vide Sect. 393. & 648. 
* Lib 2. fo 46. I. 4 70. & 
120. Ii. 5. 9.6. 14. 1.6, 
37. Lib. 7. &. lib. 1 1.67» 


26 Aſſ. Pl. 1 9.43 Aſſ. pl. 
13. Lib. 1. fol. 147. 
Anne Maiows caſe» 


14 Al. PI. 14, 


vide Sect. 468. 


Lib. 3. 


(a) 37 H. 8. cape 4+ 
T E. 6. cap. 14 . 


Bra 1.2 fo. 59. b. 21 H. 6. 
feoffments & fairs 103. 
22 H. 6. 42. 14 H. 4 36. 
19H. 6. 44 7H 7.16. 
32 F. 2. brief 291. 
Brook tit confirm 20. 
14 H. 7. 2. 37 H. 6. 17 
Dyer 8 Eliz. 4 H. 7. 10. 
22 E 4 36. 40 E. 3.41. 


Bratt, lib, 3. fo. 59. b. 


ce) 32 E. 3. brief 291. 
Brook tit. Confirm. 20. 
Vide leſtat.de Gloc.c.4. 


(f) 7 E. 3.9. 


Bracton. 


14 H. 4. 36. 
Lib. 5. fol. 1 5, in News 
comens caſe, 


Cap. 9. 


ſave only the Patron and 
Chauntery Pꝛieſt, and the 
rant is made Concuri entibus 
its que in jure requiruntur. 
But fince Littleton wꝛote, all 
and all manner ot free C hap⸗ 
pels and Chanteries perpe⸗ 
tual, whereof Littleton here 
ſpeaks , are by (a) Ads of 
Parliament given to t 
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ry, & le Chapleine de 
meſme le Chauntery 
potent charge le chan- 
tery ove un Bent 
charge en perpetui⸗ 


tie. 


SeF. 531. 


the Chantery, and the 


Chaplein of the ſame 
Chantery may charge 
the Chantery with a 
Rent charge in perpe- 
tuity. 


he : | 
Crown, and the bodies politick thereof be diſſolved. Dee hereafter Section 648. moze at large 


of all this pꝛeſent Section, 


* H Littleton p20= 
ceedeth accoꝛding to 
the fozmer diviſton, to. thew 
words that in Law do a= 
mount to a Confirmation, 
And here is to be obicryed, 
that ſame words are latge 
and habe a general extent, 
and ſome have a pzcper and 
particular application. The 
fo:mer ſoꝛt may contain the 
later, as Ded1,02 Conce il. map 
amount to a grant, a Feoff= 
ment, a Gift, a Leaſe, a Be= 
leaſe.a Confirmation,a Sur⸗ 
render, &c. and it is in the 
election of the party to ule to 
— * of. theſe. purpoles he 
ill. | 
Eſt autem Confirmatlo quaſi 
quædam ratihabitio , ſufficit 
ramen quandoque per ſe, fi 
etiam in ſe contineat donatio- 
nem, ut fi dicat quis, dedi & 
confitmavi, licet juvari poſſit ex 
aliqua donatione præcedente. 
ut a Belcaſe, Confirma= 
tion,cz Surrender c. cannot 
amount to a grant, &c. noꝛ 
a Surrender to a Confirma= 
tion, oz to a Releaſe, &c. be⸗ 
cauſe theſe be pꝛoper and pe⸗ 
culiar manner of convepan= 
ces, and are deſtined to a ſpe= 
cial end. 


C Dedi & 


Sed. 531. 


(Tem en aſcun 
cas ceit Getbe 
Dedi ou ce# Qerbe 
Coucciit, ab meſin kek⸗ 
fcc en ſubſtance, x ure⸗ 
ra a meim̃ lentẽ t, come 
ceſt vere Coufirmavi. 
Sic ome jeo ſue diſſeiſie 
dun carve de terre, c 
jeo face tiel fait ; Sci- 
ant præſentes, &c. quod 
dedi a le diſſeiſoz, æc. 


vel quod conceſſi a le 


dit Diſſeiſoz le dit 
carve, cc. & jeo deli⸗ 
ver tantſolement le 
kalt a lup ſauns al⸗ 
cun liver de ſeiſin del 
terre, ceſt un bone 
Confirmation, 4 auxp 
fozt en ley, ſicome il 
avoit en le kalt cet 
verbe confirmavi, &c. 


Lſo in ſome caſe 
this Verb Dedli, 
or this Verb Conceſſi 
hath the ſame effect in 
ſubſtance, and ſhall en- 
ure to the ſame intent, 
as this Verb Confirmavi. 
As if I be diilcifed of a 
Carve of Land, and I 
make ſuch a Deed, Sci- 
ant præſentes, Gc. quod 
dedi to the Diſſeiſor, 
& c. or quod Conceſſi to 
the ſaid Diſſeiſor, the 
ſaid Carve, &c. and IL 
dcliver only the Deed 
to him without any li- 
very of ſeiſin of the 
land, chis is agood con- 
n as ſtrong 
in law, as if there had 
been in the Deed this 
Verb Confirmavi, Cc. 


Conceſſi, Cc. Here is implied that there be moze words than Dedi and 


Conceſſi, that will amount to a Confirmation, as dimiſi. (e) In ancient Statutes and in 


oziginal Writs, as in the Writ of Entry in caſu proviſo, in confimili caſu ad Communem legem, 
applied only to a Leaſe fo: life, but to a gift in tail, 
to A. foz pears, and after by his 
& teneret terram pro termino vitz ſux. This is av= 
good Confirmation foz term of his life, Benignæ enim 
propter ſimplicitatem laicorum, ut res magis valeat quam 


pereat. 
And he to whom ſuch a Deed compꝛehendin 


and many others, this woꝛd dimiſi is not 
and to a State in feos. (f) 2 
Deed the Leſſoz, Volult quod haberet 
judged by this Uerb (Volo) to be a 
factendz ſunt interpretatlones cartarum 


iſo if a man make a leaſe 


as a Releaſe, 02 as a Confirmation, at his election. 
If a Parſon and Ozdinary make a Leaſe foz years of the Glebe, to the Patron, m_— 


g Dedi, Sc. is made, may plead it as a Gzant, 


UM 


UMI 


Lib. 3. 


Of Confirmation. Sed. 53 2,533,534 


Patron by his Deed granteth it over, oz if the Diſſeiſoz granteth a Rent to the Diſſeiſee, 


and he by his Deed granteth it aver, and after re-enter, in both theſe caſes one and the ſame 


woꝛds do amount both to a grant and to a confirmation, in judgment of Law, of one and the 


ſame thing, ne res pereat. 


nd ſo it is if a Diſſeiſoz make a Leaſe fot life, oz a gift in tail, 


the remainder to the Diſſeiſee in fee, the Diſſetſee by his Deed granteth over the remainder, 
the particular Tenant attoꝛneth, the Diſſeiſee ſhall not enter upon the tenant fo2 life, oz in 
tail, foz then he ſhould avoid his own grant, which amounteth to a grant of the eſtate, and 


a Confirmation. 


Set. 532. 


C T Temſijeoleſſa terre un home 


pur fme dans, p fozce de Il 
il eſt en poſſeſſion,#c. Et puis jeo 
face un fait a luy, cc. Quod dedi & 
conceſſi, &c. le dit terre a aber pur 
terme de ſa vie, & deliver a ſuy le 
fait, cc. donq; maintenant il ad 
eſtate en le terre pur terme de ſa 
vie. 


Lſo if I let land to a man for 2 


term of years, by force where- 
of he is in poſſeſſion, &c. and after I 
make a Deed to him, &c. Quod ded 
& conceſſi, &c. the ſaid land to have 


for term of his life, and I deliver to 


him the Deed,&e: then preſently he 


hath an eſtate in the land for term 
of his life. 


Ere is the ſxth Cale wherein the Confirmation and the Releaſe do agree; Ind is 


evident and needeth ns explication. 


See. 


C.- & i jeo die en le fait, a av 


e tener a luy & a ſes heirs 


de ſon cops engendꝛes, il ad eſtate 
en kee tail, 4 ſi jeo die en le fait, 
a aver & tener a luy & a ſes 
heires, fl ad eſtate en Fee ſim- 
ple, car ceo urera a luy per foꝛce 
— 8 denlarger ſon 
eſtate. 5 


533 


Nd jf I ſay in the Deed, to have 


T Yand to hold to him and to his 
heirs of his body ingendred, he hath 


an eſtate in fee tail. And if I ſay in 


the Deed, to have and to hold to 
him and to heirs, he hath an eſtate 
in Fee ſimple: For this ſhall enure 
to him by force of the confirmation 
to enlarge his eſtate. 


C His alſo is evident and needeth no explication, ſaving that whenſoe ver a Confirma= 
tion doth enlarge and give an eſtate of Inheritance, there ought to be apt wozds 
(as Littleton here expꝛeſſeth them) uled foz the lame. | 


Seck. 534. 
C Tem (i hom loſt Lſo if a man bediſ- Dan al heir del 
diſſetſie, æ le dil ſeiſed, and thediſ- Diſeiſor, &c. 


ſeiſo2 devie ſeiſie, & ſeiſor die ſeiſed, and his tenements paſſont per 
ſon heire eſt eins per heir is in by deſcent, voy de feofſment. For | 
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Lib. 3. 


2r H.7.24. b. Pl. Com. 
19.4. in Wimbiſhes caſe. 


Pl. com. 59. 8. 

Pl. com. 140. in Brow- 
nipgs caſe, 2 H. 5. 7. 
12 H. 7. 14. 12 E. 4 4. a. 
27 H. 8. 13. M. 16 & 
17 Eliz. 339. 


Lib 1. fo 76. Bredons 
caſe. 


17 Eliz. Dyer 339. 


Cap. 9. 

the land ſhall eber pals from 
him that bath the eſtate of 
the land in him. As it Ceſſuy 
905 uſe, and his feoffees after 
t : 


Statute of 1 R.3. and be⸗ 


foze the Dtatute of 21 Hl. 8. 
cap · io. had zopned in a feoff= 
ment, it ſhall be the feoffment 
of the Feoffees, becauſe the 
ſtate of the land was in 


him. 

So it is, if the Tenant fo: 
life, and he in the remainder 
oꝛ reberſion in Fee jopn in a 
feokffment by Deed; The 
Livery of the freehold ſhall 
move from the Leſſee, and the 
Inheritance from him tn the 
reverſion oz remainder, from 
each of them acco:ding to his 
cſtate. Foz it cannot be ad= 
judged by Law, that the ke⸗ 
offment of Tenant foz life 
deth dzaw the 1 oz 
remainder out of the leſſoꝛ oꝛ 
him in remainder, oz doth 
wok a wꝛong, becauſe thep 
jopned together. 

It there be. Tenant foz 
life, the remainder in tail, c. 
and Tenant foz life and he in 
the remainder in tail lebp a 
Fine, this is no diſcontinu= 
ance oz diveſting of any c= 
ſtate in remainder, but each 
of them pals that which thep 
— power and authozitp to 


Pars: . 

A. Tenant fo: life, the re= 
mainder to B. foz lite, the re= 
mainder in tatl, the remain= 
der to the right Heirs of B. 
A. und B. jopn in a Feoff= 


ment by Deed, albeit it may 


be ſaid that this is the feoff= 
ment of A. and the confirma= 
tion of B. and conſtqueutip 
he in the remainder in tail 
cannot enter foz the fozteitute 
during the life of B. pct be= 
tauſe B. jopned in the feoff= 
ment which was toztious to 
him in the remainder in tail, 
and is Particeps criminis , 
therefo:e thep fozfeitcd both 


Of Confirmation. 


mon fits, que eft un 


appꝛender. 


diſcent, « puis le dif- and after the diſeiſee, 
ſetſee & le heire le dil and che heir of the diſ- 
ſeiſoꝛ font joyntment ſeiſor make joyntly a 
un fait a un auter en Deed to another in fee, 
fee, & livery de ſeiſin and livery of ſeiſin s 
ſur ceo eſt fait (quant made upon this, (as to 
al heire le diſſelſoz, the heir of the Diſſeiſor 
que enſealaſt le fait) that ſealed the Deed ) 
les tenements paſſont the tenements do paſs 
c Uront per melme and enure by the ſame 
le fait Þ-vop de feoff: Deed by way of feoff- 
ment, & quant al dil⸗ ment; and as to the 
ſeiſee que enſealaſt Diſſeiſee who ſealed 
meſine le fait, ceo ne the ſame deed, this ſhall 
urera ſi non ꝑ voy de enure but by) way of 
Confirmation. Mes Confirmation, But if 
lt le diſſeiſee en ceſt the diſſeiſee in 

cas poꝛt bꝛief dentre bring a Writ of Entry 
en le Per & Cui en⸗ in the Per and Cui 
vers lalfenee del heik againſt the alienee of 
le diſſeiloꝛ: Quere co- the heir of the Diſſei- 
ment il pledꝛa cel fait for: Quære how he ſhall 
envers l'demandant plead this deed againſt 
per voy de confirma- the demandunt by way 
tion, cc. Et (aches, of Confirmation, &. 
n ſt un And know / my ſon, that 
des. pluts honozables, it is one of the moſt 
laudables, & p2ofita- honorable , laudable , 


bles choles en noftre and profitable things 
fey, de aver le ſciente in our Law, to have the 


de bien pleder en adf- ſcience of well pleading 
ons reals & perſo in actions reals and per- 
nals, & pur ceo jeo fonals; and therefore 
top counlaile eſpecfal- I counſel thee eſpecial- 
ment. de mitter ton ly to jmploy thy cou- 
courage te cure de ceo —4 and care to learn 
8 R 


their eſtates, and he in the remainder in tail might enter foꝛ his foꝛfeiture . But ik he in 
the reverſion in fee and tenant foz life joyn in a feoffment by parol, this ſhall be (as ſome 


hold) firſt a ſurrender of the eſtate of 


Reverſion; foz other 


enant foz lite, and then the feoffment of him in the 


wile if the whole ſhould paſs from the Leſſee, then he in the reberſion 


might enter foz the toꝛfeiture, and everp mans act (Ut res magis valcat) Hall be conſtrued moſt 


ſtrdnglp againſt himſelf. 


Aud it is to be obſerbed, that Littleton here putteth a deſcent, ſo as the entry of the Diſſeiſee 
is not lawful : foz4f the Diſſeiſoꝛ and Dilleiſee jopn in a Charter of feoffment, and enter in⸗ 
to the land, and itn P> it ſhall be accounted the feoffment of the Diſſeiſee, and the cou= 


armation ot the D 


Quare 


SeF.534. 


this caſe 


UM 


UM! 
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Quere coment il pledera ceſt fait, & c. we may plead the feoffment of 
yur of the Diſleiſoꝛ, and the confirmation of the Diſſeiſee as it hath been pleaded, and 2 — "0 
owed. 
¶ Ei ſacles, mon fits, que eſt un de pluis honorable, & c. pere is to be ob= f. "OE TH 
ſerved the excellency of good pleading, and Lictlerons grave advice, that the Student ſhould 9th Book of my Re. 
imptoy his courage and care foz the attaining thereof, which he ſhall attain unto by thee ports, 
means: Firſt, by reading; ſecondly, by obſervation ; and thirdly, by uſe and exerciſe. Foz 
in ancient time the Serjeants and Appꝛentices of Law did dzaw their own pleadings, which 
_ them good pleaders. And in this ſenſe Placitum may be derived a Placendo, quia omnibus 
acer. s 
Now ſeeing good pleading is ſo honourable and excellent, and that many a good Cauſe is 
daily loſt foz want of good and ozderly pleading, it is neceſſary to ſet down — few rules 
amongſt many) of the ſame, to facilitate this learning, that is ſo highly commended to the 
dious Reader. Foz when J diligently conffder the courſe of our Books of pears and 
terms from the beginning of the Reign of Edw. 3. N obſerve, that moze jangling and queſti⸗ 
ons grow upon the manner of pleading, and exceptions to fozm, than upon the matter it ſelf, | 
and infinite Caules loſt oꝛ delayed foꝛ want of good pleading. Therefoze it is a neceſſary part 95 Bradon Il. 5. fo. 400. 
of : good common Lawyer to be a good P:othonotary; And now we will perfozm our pꝛo⸗ Fleta |. g: 2 
mile. | Ages + 
The oder of good pleading is to be obſerved, which being inverted, great pꝛejudice may Bon 
grow to the party, tending to the ſubverſion of Law, Ordine placirandi ſervato, ſervatuf & 4 3 fo. 1217, 
Jus, &c. 2E · 4 217. 
Firfl, in good oꝛder of pleading, a man muſt plead to the juriſdiction of the Court. He⸗ 7 1 2 
con div, to the perſon, and therein firſt to the perſon of the Plaintiff, and then to the perſon of (d) > peo 
the Defendant. Thirdly, to the Count. Fourthly, to the Writ. Fifthlp, to the Action, Sc. Longs caſe, Pl. Com. 56. 
@) which oꝛder and foꝛm of pleading you ſhall read in the ancient Zuthoꝛs agreeable to the Wi®biſhcs caſe. 
w at this dap; and if the Defendant miſozder any of theſe, he loleth the benefit of the © 7 H 6. 17. 32H 6. 


fo:mer. | NN P. Com. 33. b. 
The Count muſt be agreeable and confozm to the Writ, the bar to the Count, dc. and the A Sf IS wes IA 
zndgments to the Count, foz none of them muſt be narrower oz bꝛoader than the other. 15. 39 H.6.3. 10 H. 6. 2. 


2 Count oz Declaration, which anciently and pet is called Narratio, ought to contain two 21 Hy 2. 
things (b) viz. Certainty and verity, foz that it is the foundation of the ſuit, whereunto the (22 48 E. 3.8. 2 H. 4. 1. 
Adberſe party muſt anſwer, and whereupon the Court is to give its judgment: 90 Certa de- f. N. B. 158.60. 
bet eſſe intentio & narratio, & certum fundamencum,$ certa res quæ deducitur in judiclum. But it 11 b. 3. A. H. 6 
muſt be underſtood, that there be thꝛee kind of certatnties : Firſt, to a common intent, and 55. 10 k. 4. 4. f 
that is ſufficient in bar, which is to defend the party and excuſe him. (d) Secondly, a cer⸗ (b) Pl. Com. Brets caſe, 
tain intent in general, as in Counts, Replications, and other pleadings of the Plaintiff, that 242. 27 H. 5. 7. 


ts, to convince the Defendant, and ſo in Indin ments, &c. Thirdly, a certain intent in every - "pe het HO 


particular, as in Eſtoppels. . 41 E. 3. 11 9 H. s. 46. 
(e) He that pleadeth a plea in abatement of the Writ (which of ancient times was, and pet 27 f. 3.81.44 E. 3.23. 
is called Breve) oz a plea after the latter continuance, ought to plead it certainly. | 45 E.z.Double Plea 39. 


(t) The ancient fozms of Counts are to be duly oblerved, as Cum dmiſit, 02 Cum dedit, and 43 E.. 21. 36 A. 6. 29. 
not to ſap that he was ſeiſed and demiſed, &c. ( Ind pet if he lap ſo, it maketh not the Count 7 ey. 1 1 
vicious) (3) but in a bar, replication, oz other kind of pleading, the party muſt allevge a ſeifin 5 E3 881. * 78. 
in the Leſſoz oz Donoz, and ancient foꝛms of pleading are alſo to be obſerved. (k) PI Com. S 1. 11-H.4+ 

(h) Counts, oꝛ ſuch as be in nature of Counts, as an A bowꝛ (wherein the Defendant is an 89 34 H. 6 48. 19 R. 2. 
actoz) need not to be a verred, but all the other pleas in the Akirmative ought to be averred, Aion ur le cafe 32. 
Et hoc paratus eff verificare, c. but pleas meerly in the Negative ought not to be averred,-be= 22 £37920 E- 3.9. 
cauſe a Negative cannot be pzoved. | n 

i) Where there is but one Tenant, oz one Defendant, he cannot habe two ſuch pleas, as 21 fl 8 17. 


each of them do go to the whole; but where there are divers, each of them may plead ſeveral 22 fl. 4. 8. 


pleas, which extend to the whole. | (m) Pl. Com.65.2.b.& 
(k) That which is alleged by way of conveyance oz inducement to the lubſtante of the * 327 2 6 
matter need not to be ſo certainly alledged, as that which is the ſubſtance it ſelt. 4 & - 5 12 


) Every plea muſt be diren, and not by wap ot argument, oz rehearſal, | 21 E. 2. 5 
m) Where a matter of Recoꝛd is the founvation or ground of the ſuit of the Plaintiff, oz 38 H. 43 42 Af. 4 
of the ſubſtance of the plea, there it ought to be certainlp and truly alledged, otherwiſe it is 48 E. 3. 11 4E 4-12, 
where it is but conveyance. But the pzoceedings and ſentences in the Ecclellaſtical Courts 9 . 3 46. 21 E. 4. 52. 
may be alledged ſummarily, as that a Divozce was had between ſuch parties, foz ſuch a 33.1.6 35. * H 7.9. 
Cauſe, and befoze ſuch a Judge, and Concurrentibus hiis quæ in jure requiruntur ; fozthe Judge as E. 3. 1 4H 627. 
muſt be alledged, to ys ——— — — wette.to him if it be denied. 12H. 8.5.6. 7 E. 4.32. 
n me, a E. 4. 24. 8 E. 4. 31. 
great abbantäges may be loſt, zm, in apt time, and in due oꝛder, oꝛ other wiſe 8 1 — n 


E (o) Genera! 


— 


Lib. 3. 


(u) 35 H. 6.35.21 E. 4 
51.9 H 4.5. 19 H. 6. 73. 
J E.4. 12. 10 E. 4.18. 
13 H. 7. 18. 36 H 8. 
Pleading, Br. 160 

(o) v. SeR. 193. 2 H. 6. 
47-41 E. 3 22 9 All. 9. 
22 All. 45. 2 E. 3. 42. 
13 E. 3 Anc. Demeſne 15 


20 E. 3. lib. 45. 7 H. 7 8. 


1. 10. fo 91. I. 11. fo. 10. 

(o) 3 H 7.3. 26 Aff. 10. 

14 H. 4 4. b. 27 H. E. S. b. 

21 H & D bt 43 7 H. 6. 

24,31. 35 H. 6 48. 

47 E. 3. 14 Pl. Com. 46. a. 

Lib. 3. f. 58,59, Linc. 

Col. caſe. 

(q) 23 E 4 40 2.3. 

20 E. 4. 10. 21 E. 4 36. 

22 H. C. 30. 

(r) 40 E. 3. 40. 43.46. 

41 K. 3 18 E 3.16, 

26 E. 3. 68. 4 E. 3.3. 

10. 46. 6 E. 3.37. 

8 E. 3. 20. 10 E. 3. 60. 

14H 4.15. 12 k. 4· 1 · 

38 F. 3 28. 7 H 7.3. 

85 10 E. 4.3. 27 H. 6. 
H. 7. 3. 0 H. 7.36. 

37 H. 6. Is 27 H. 8. 13 

21 Hf. 7. 25.21 H. 433. 

Pl com. 79. 10 E. 4 10. 

1 H. 7. 33. 20 H. 1. 

6 E. 4-4, 5.21 E. 4.54. 

22 H. 647. II H. 6 8. 

25 E. 3 3. 30. b. 23 All. 7. 

2 Eliz Dyer 184. 

(t) Pl. Com. 49. b. & 

10. a. 37 H * 

(u) 18 E 4 6. b. 

22 E. 42.76 5 H. 7. 13. 

38H 6 17.18, 19. 

18 E. 3 34 PI com. 

229. b. Lib 8 133 · 

Turners caſe. 

(w) 5 H. 7.34.5 E. 3.26. 

23 H. 68 


8 19 H. 6.30. 32. Pl. 
Com. 2.2 b. & fo. 502. 
per Dyer & 503. 
(y)3H.4 17. 10 E 4. 
18. 33 H. 6. 4. 35 H. 
un H.7-35 BraQ. lib. 
. ol. 154. Com. 
3 b. 20 H. 6. Gard - 58. 
(2) 2 H. 7. 1. 4 H. 7. 12. 
10 H. 7. 12. 13 H. 7. 19. 


26 H. 5. b. 

(b) Li. 8. ſo. 133. Tur- 
ners caſe, & fo. 100. Bon · 
hams caſe, Lib. 9.25.61 · 


11.14 14 H. 8. 24 · 

7 E. 312 17 E. 3. 44. 
(e) 18 H 6. 33. 12 H.. 
53. 36 H 6.17.38 H. 6. 
18.25. 5 E. 3. 15,16. 

22 Aff. 33.2 El. Dy. 184. 
(t) pl. Com. 14,15. 2 E. 
4.18. 39 E. 3. 14.32.33. 
8 E. 3 57. Qu. Imp. 25. 
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* ) General eſtates in Fee imple may be generally alledged, but the commencement of 
Eſtates tail, and other particular eſtates, regularly mult be ſhewed, unlels in ſome caſes 
— — they Ly alledged by way of inducement; and the lite of tenant in tail, o foz lite, ought 
to be averred. 3 

(o) When any ſpecial and ſubſtantial matter is alledged by either party,That ought to be 
eſpecially anſwered, and not to be paſſed over by a general pleading. 

( p ) The plea of every man ſhall be conſtrued ſtrongly againſt him that pleadeth it, fox 
every wan is pzeſumed to make the beſt of his own caſe ; Ambiguum placitum interpretart de. 


( q ) Every plea that a man pleadeth ought to be triable; fo2 without trial the cauſe can 
receive no end: Et expedit rejpublicz ut fic finis litium. 

(r) The tenant befoze his default {abed, may plead all Pleas, which nove the Writ 
abated, as death, dc oz matters apparent in the Writ ; but no Plea, which pꝛoves it abate= 


(5 ) When a man is authozized to do any thing by the Common Law, by G:zant,Commiſ= 
ſion. An of Parliament, oꝛ by cuſtom, he ought to purſue the ſubſtance and effect of the ſame 
acco:dingiy. 

(tr "Ill neceſſary circumſtances implied by Law in the Plea need not to be expꝛeſſed; as 
in the Plea of a feoffmont of a Wannoz; Livery and Attoznument are implied. 

(u) When a Count, Barr, Replication, &c is defective in relpect of omiſſion of ſome cir⸗ 
cumſtante, as time, place, &c. there it may be made good by the Plea of the adverle party; but 
if it be inſufficient in matter. it cannot. be {al ved, : 

(w/ Everp man (hall plead ſich pleas as are pertinent koꝛ him, accoꝛding to the qualitp of 
his cafe, eſtate, oꝛ intereſt; as Dilletſozs, Tenant, Fncumbents, D:dinarics, and the like. 

(x) — 2 i ſhall never make the Plea vicious, but where it is contrariant to the 
matter e. 

(y) That which is apparent to the Court by neceſſary collertion out of the Becozd need 
not to be averred. 

(a) A man is bound to perfozm all the Covenants in an Indenture: if all the Covenantsbe 
in the affirmative, he may generally plead perfozmance of all; but it any be in the negative, to 
ſo many he muſt plead ſpecially (foz a negatibe cannot be perfozmed) and to the reſt generally. 

(b) So if any be in the disjun tive, he muſt ſhew which of them he hath perfozmed. So if 
— are to be done of recoꝛd, he muſt ſhew that ſpecially, and cannot involve that in genera} 

eading. | 

(c) In many caſes the Law doth allow general pleading. fo avoiding of pꝛolixitꝝ and tedi⸗ 
ouſeneſs. and that the particular ſhall come on the other ſide. 

(d) Pleadings which amount to the general iſſue are not to be allowedzbut the general iſſue 
is to be entered. Vide Sect. 10. 485. 489. | | 

(e) Every plea ought to have his oper Concluſion; as a plea to the Writ to conclude to the 
=p 3 in Bar to conclude to the action ; an E ſtoppel to rely upon the Eioppels, Et fic 

e nimilibus. . 

(t) When the Concluſſon of a plea; Et iſſint, Et fic, is in the affirmative, it ſhall not wabe 

the (pectal matter, fox there the ſpecial matter is the ſubſtance and foundation of the Conclu⸗ 


ſton, and affirmed-by the ſame. But where the concluſion is in the negative, there the lpecial 


matter regularly is waved. | 

g Whenſoever ſpecial matter is pleaded, and the concluſion {Er ſic} is to the point of the 
wit oʒ Action, the ſpecial matter is waved. | | 2 

The names of legal Becozds are; a Writ, a Bar, a Count, a Replication, à Kezoynder, a 
Rebutter, a Durrebutter; ec. | * Fe, 

(h) New and ſubtil devices and inventions of pleading ought not to alter any principle of 
Law, whereof pou habe heard plentifully: betoze. | 

The Count 92 Declaration is an expoſition-of the wzitz'and avverh time, place; and other 


neceſſary circumſtances, that the ſame may be triable, and any imperfertion in the Count 


Pleadings are divided into Bars, Keplications, Bejoynders, Surrejopnders, . Bebutters: 


and Surrebutters, &c. They are woꝛds ot Art, and are called Bars, Larrz, ſo'called' becauſe 


it barteth the Plaintitt of his action, Replicationes, a Re ſicando; RejunRiones, a Rejungendo; 
—— of the French word Rabouter, i. a Repellendo, To put back oꝛ void; aud ſo of Sur⸗ 
r tter. + $35 7 

But each party muſt take heed of the ozdering of the matter of his pleading; leſt his Rez: 
plication depart from his Count, oz his Bejopnder from His Bar; Et ſic c : cxteris. 

(1) Jn ancient Mriters a Bar is called Exceptio peremptoria, a Beplication was then called 
2 as now it is; a Bejopnder, Triplicatio; a Surrejopnder, Qua druplicatio; & fic ul- 
terius in infinitum. * 


18 H. 6. 30.7. 4. 18. 28 Af. 14.24 E. 3.48. 22 E. 3. 1 3.38 H. 6.25. 32 H.6. 14. 1 H. 8. «1 H. 8. 12. b. Z. 4.26. 5 oy H. 7.4 12 H. 7.6, 33 H.. 
9.37.43 (h) vide Sect. 483. (i) BraQ: Ii. 3. fo. 400. Flet. l. 8. y. 4 a ks 2 de= 


Lib. 3. Of Confirmation. Seck. 5324. 304 


A departure in pleading is ſaid to be when the ſecond Plea containeth matter not purſu= b 
ant to his fozmer, and which foztifieth not the ſame, and thereupon it is called Deceſſus, be⸗ 8 
cauſe he departeth from his fozmer Plea ; and therefoze whenſoever the Rejopnder (taking 39 E. 3 13 b. 79 H. 6 19, 
one example for all) containeth matter ſubſequent to the matter of the bar, and not foztifping 4 4 a 0 [ * _ 
the ſame, this is rcgularip a departure, becauſe it leabeth the fozmer, and goeth to another Dyer 35.28 U 8.16.31. 
matter. As if in an aſſile the tenant plead a delcent frem his father, and giveth a colour, the IE 
Demandant intitulech himſelf by a Feoffment from the tenant himſelf, the Plaintiff cannot 
ſap, That that Feoffment was upon Condition, and to ſhew the condition bzoken, fox that 6H. 6. 7,8. 3 H. 6. 
thould be a clear departure from his Bar, becauſe it containeth matter ſubſcquent, But in Departurc. 
an Aſſiſe, if the tenant plea deth in Bar, that I. S. was ſeiſed and infeoffed him, & c. and the 
Plaintiff ſhe weth, That he himleit was ſeiſed in Fee, until 1. S. diſſeiſed, who in feoffed the 
tenant, and he re⸗entred, the Defendant may plead a releaſe of the Plaintiff to 1. S. foz this 
doth fo2tifie the Bar. | i 

It a man plead perfozmance of Covenants, and thePlaintiff reply hat he did not ſuch an 8 kl. Dy. 253.23 El. Dy. 
act accoꝛding to the Covenant, the Defendant ſaith, That he offered to do it, and the Plaintiff 271. 6E 3 3 46 E.; 32. 
refuſed it, this is a departure, becauſe the matter is purluant : foz it is one thing to do a 4 E. 3 11. 1 E. 4. 4. 
thing, and another to offer to do it, and the other refuſed to do it; theretoꝛe that ſhould have 9 wow _ 
been pleaded in the fozmer plea, Vide & Cave in a Quare impedit, what plea ſhall be ſafelp  * * 
vleaded in primo placito. 

When a man in his foꝛmer Plea pleadeth an eſtate made by the Common Lab, in the ſe= Pl. com. ros. b. Fulmer- 
cond plea regularly he ſhall not make it good by an Act of Parliament. So when in his foz⸗ ones cafe, 21 H. 7 25, 
mer plea he intituleth himſelf generally by the Common Law, in his ſecond plea, he ſhall — +" 3 3 A 17. 
not inable himſeit᷑ by a cuſtom, but ſhould have pleaded tt firſt. | . 

If a man plead an eſtate generally, as foz example (a Feoffment in Fee) he in his ſecond 21 H. 7. 25. 1 E. 4. 4. 
plea ſhall not maintain it by other matter tant amount in law, as by a Diſſeiſin and releaſe, 3 H. 7.5. 7 H. 7. 2. 
oz by a leaſe and rcleale, oz a gift in tail in Bar, and in the ſecond plea a Recovery in value, 
fo: this is a departure: but he in that caſe ſhali count of a gift, and maintain it in his Re= 
plication by a Recoverp in value. becauſe he could have no other count. 

See moze of this matter, where the Plaintiff varying from time oꝛ place alledged in the vide SeQ. 485. 
count of Actions tranſitozp, ſhall commit no departure. 

The plea that contains duplictty oꝛ multiplicity of diſtinct matter to one and the ſame pi. con, 1 39. 142. 
thing, whereunto ſeveral anſwers (admitting each of them to be good) are required, is not 
allowable in Law. And this rule, you ſee, extendeth to pleas y_ 02 peremptozp, and 
not to pleas dilatozp : foz in their time and place a man may ule divers of them, and hereof 
ancient Writers * ſpeak notably; Sicut Actor una actione debet experiri ſaltem illa durante, fic * Fleta lib. 6. cap. 35. 
oportet tenentem una exceptione, dum tamen peremptoria (quod de dilatoriis non eſt tenendum) BraQton li. 3. fo. 400. 
gula fi liceret pluribus uti exceptionibus peremptorlis ſimul & ſemel, ſicut fieri poterit in dilato- 
riis, ſic ſequeretur, quod fi improbatione unius defecerit, ad aliam probandam pcflit h. bere re- 
curſum, quod non eſt permiſſibile, non magis quam aliquem ſe defendere duobus baculis in duello, 
cum unus tantum ſufficiar. * 

But where the tenant oꝛ defendant may plead a general Iſſue, there upon the general iſſue : 
pleaded, he may give in evidence as many diſtin matters, to bar the action of right of the 
Demandant oz Plaintiff, as he can. 

A ſpectal Merdid may contain double oz treble matter, and there foꝛe in thoſe caſes the Te= 17 E. 3. 73. 
nant oz Defendant may either make choice of one matter, and plead tt to bar the Deman= 
dant 02 Plaintiff, oz to plead the general iſſue, and to take advantage of all: oz he may 39 kl. 6. 27. 
plead to part one of the Pleas in Bar and to another part another Plea : and his concluſion 
of his plea ſhall avoid doublenels, and hereby neither the Court noz the Jury is ſo much in⸗ 
veigle d, as if one plea ſhould contain divers diſtinct matters. Ind if the Tenant make choice 
of one plea in Bar, and that be found againſt him, pet he may reſoꝛt to an action of an higher 
nature, and take advantage of any. other matter. And the Law in this point is by them 
_ underſtand not the rcaſon thereof mifliked, ſaying, Nemo prohibetur pluribus defenſioni- 

us utl, 


And it is wozthy of obſervation, That in the Reigns of Edward the ſecond, Edward the 
firſt, and upwards, the pleadings were plain and ſenſible, but nothing curious, evermoze having 
chief reipent to matter, and not to fo:ms of woꝛds, and were often holpen with a Quzſitum eff, 
and then the queſtions moved bp the Court, and the anſwers by the partics, were alſo en= 
tred into the Roll. But even in thoſe days the fozms of the Regiſter of Oziginal Mrits 
were then punctually obſerved, and matters in Law excellently debated and reſolved; and 
where any great difficulty was, then it was reſolved by all the Judges and Bages of the law Hin. 32 k. 1. Cor, Reg. 
(who were foz matters in law called Concillum Regis) and their .aſſembly and reſolution in fine Rotul. 
was entred into the Boll. Ys foz example, In the great caſe in a Quare impedit, between 
the King and the P2iozof Worceſter, concerning an Appꝛopꝛiation, whether it were a Mozt= 
main, the Becozd ſaid, Ad quem diem venit prædidtus Prior per Attornatum ſuum, Sc. Et 
Gggs 2 examina» 
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examinatis & intellectis recordo & proceſſu coram toto Concilio tam Theſaurario & Baronibus de 
Scaccario, quam Cancellario, ac etiam Juſticiariis de utroque Banco inſpecta cauſa, pro qua, pro Do- 
mico Rege dicunt, quod ad ipſum Regem pertinet præſentare, &c, conſideratum eſt, &c. Foz in 
thoſe days though the Thancelloz and Treaſurer were foz the moſt part cf the Church, pet 
were they expert and learned in the Laws of the Realm. 
As foꝛ example, in the time of the Conqueroz, Egelricus Epiſcopus Ciceſtrenſis, vir antiquiſſimus, 

& in Legibus ſapientiſſimus, as elſe where J have ſaid. 

Ca, Ockam, fo. 17. (a) Nigidius Epiſcopus Elienſis, Hen. 1. Theſaurarius, in temporibus ſuis incomparabilem habuit 
Scaccarii Scientiam, & de eadem ſcripſit optime. 

(b) paſch. 5 K. 1. cor. ( Henricus Cant. Epiſcopus, H. Dunelm' Epiſcopus, Willielmus Elienſis Epiſcopus. G. Roffenſ. 


Rege. Epiſcopus. 

(c) T H. 3. Rot. pat. (c Martinus de Pariſhul, Clericus, Decanus divi Pauli London', conſtitutus fuit capitalis Juſtic* de 
Brad ſæpe. Lanco, quia in legibus hujus Regni peritiſſimus. 

(d) Bract. ſæpe. 5 ) Wilrus de Raleigh, Clericus, Juſticiarius Domini Regis. 

(e) 8 E. 3. 31. ) Johannes Epiſcopus Carlienſis, tempore H. 3. 


Robertus Paſlelwe | piſcopus Ciceſtrenſis tempore H 3, 

(f) Rot. pat. 24 H. 3. (f) Robertus de Lexintonio Clericus, con{tirutus capitalis Juſtic' de Banco. 

(g) Liber ejus de Legi- (g) Johannes Britton, Epiſcopus Hereford, 

bus extat ſcript. temp. (Hh) Henricus de Stanton, Clericus, conſtiiutus fuir capitalis Juſticiarius ad placita; with many 

WR ot. pat. 17 E. 2. others. And ſo were divers and many of the Nobility, who when matters of great diffculty 
were bzought into the Upper=-Heule of Parliament by Grit of Erroz, Adjoznment, oz other 
Parliamentary courle, did by the aſſiſtance of the reverend Judges, who ever attended in 
that Court, judge and determine the lame, as by fozmer and ancient Recoꝛds, and ſpecially bp 
the ſaid Becozd of 5 K. 1. doth manifcſtiy appear; and therefoze the Lo2ds of Parliament 
— called foz thoſe purpoles, Concilium Regis, and like to the afozementioned Recoꝛd there be 

cry man p. : 

In the Neign of Edward the third, Pleadings grew to perfection both without lamenels and 
curiofitp, foz then the Judges and D2:ofeſfozs of the Law were excellently learned, and then 
knowledge of the Law flouriſhed,The Sergeants of the Law, &c. dꝛew their own pleadings, 
and therefoꝛe truly ſaid that reverend Juſtice Thirning, in the Reign of H 4. that in the time 

12 UI. 4. 3. of E. 3. the Law was in an higher degree than it had been anp time befoze; foz (ſaith he) be⸗ 
foze that time the manner of Pleading was but feeble, in compariſon of that it was afterward 
in the Reign of the lame King. 

In the time of Hen. the ſixth the Judges gave a quicker ear to except ions to Pleadings, than 
either their Pꝛedeceſſoꝛs did, oz the Judges in the Reign of Edward the fourth, when our Au⸗ 
tho: flouriſhed, oꝛ ſince that time have done, gi bing no way to nice exceptions, ſo long as the 
ſubſtance of the matter were ſufficiently ſhewed. And as in the Reign of King Edward the 

(*) 36 E. c. 15-46 E. Third, by an At of Parliament ? it is p2ovided, That the Counts oꝛ Dectarations ſhould 
e TRIS oo. not abate ſo long as the matter of the Anion be fully chewed in the Declaration and Grit; 
ol. 101. ih. 10. fol. 3b. ſo ſince our Tuthoꝛ wrote, in the Reign of Queen Elizabeth, pzoviſion is made, T hat after 
Demurrer the Judges ſhall give judgment accozding to the right of the cauſe and matter in 
: Lab, without regarding anp imperfection, defect, oz want of foꝛm in anp Writ. Retozn, Plaint, 
Lib. 10. fol. 88. Pl. Com. Declaration, oz other pleading oꝛ courſe of pꝛoceeding whatſoe ver, except luch as the party de= 
451. murring ſhall ſpecially ſhew. In which Ic. Appeals and Jndictments of Felony, Mur der, 
oz Treaſon, concerning mans life, and the foꝛfeiture of his lands and goods, are excepted. In 
excellent and p:ofitable Law concurring with the wiſdom and judgment of ancient and lat⸗ 
ter times, that Have diſallowed curious and nice exceptions tending to the overth2ow oꝛ delay 
of Juſtice ; apices juris non ſunt jura: pet it is good for a learned Pꝛofeſſoꝛ to make all things 
plain and perfect, and not to truſt to the after aid oꝛ amendment by foꝛce of any Statute, leſt 
His Clients Cauſe matcheth not therewith, and as it is in Phyſick, toꝛ the health of a mans 
— * it is in remedies fo2 the ſafety of a mans Cauſe. Jn Law, Praſtat cautela quam 
Mmedela. 
But now let us return to our Juthour. 


SeF. 535,536, 537: 


C Tem ſi ſoyent Seignioz & Lſo if there be Lord and Te- 
tenant, meſque le Seignioz nant, albeit the Lord confirm 
confirma leffate que V tenant the eſtate which the Tenath hath 


an en les tenements, uncoꝛe le in the Tenements, yet the — 
| | eig⸗ 


UMI 


Uu 


Lib. 3. 


Seigniozie entierment demurt 
a le Sfir come il futt adevant. 


Sect. 


E 3 meſme le manner eff, ſi 

home ad un rent charge 
hoꝛs De certaine terre, & il confir- 
ma leſtate que le tenant ad en la 


terre, uncoꝛe demurt a le confir- 


mo? le rent charge. 


Seck. 


LN meſme le manner eſf, ſt 

- un home ad common de 
paſture en auter terre, ſil confir- 
ma eſtate de le tenant de la terre, 
rien departe de luy de ſon com⸗ 


mon, mes ceo nient obſtant le com⸗ 


mon demurt a luy come kuit ade⸗ 
vant. | | 


Of Confirmation, Sed. 536, 537, 538. 


niory remaineth entire to the 
Lord as it was before. 


836. 


N the ſame manner is it, if a man 
hath a Rent charge of certain 
Land, and he confirm the eſtate 
which the Tenant hath in the land, 
yet the Rent charge remaineth to 
the Confirmor. 


SIE" 


N the ſame manner it is, if a man 

hath common of paſture in other 
Jand, if he confirm the eſtate of the 
Tenant of the Land, nothing ſhall 
paſs from him of his Common; but 
notwithſtanding this, the Common 
ſhall remain to him as it was be- 


hel Ere is the ſixth Caſe,wherein the Releaſe and the Confirmation do differ; foz by the 

Keleaſe of the Seigniozp, a rent*<harge oz common are extinct. And lo thele the 
Dections be evident, and need no explication 3 ſaving that ſome do gather upon theſe two laſt 
Decttions, and the next enſuing, that a man cannot abzidge a rent charge oz common of paſture 
by a Confirmation, (as he map do a rent ſervice, in reſpect of the pzivity between the Loꝛd 


and Tenant; ſo as (ſay thep) a tenure may be abꝛidged by a Con 


ion, but not a rent 


charge oꝛ common: and therefoze Littleton beginneth the next Dection with au Adverb adver= 
ſative, viz. (mes, but) &c. But a man may releaſe part of his rent charge, oz common, &c. 


C Es ſi ſojent 

| Seignioz & 
tenant, le quei tenant 
tient de ſon Seignioz 
per le ſexvice de feal⸗ 
ty & xx 8. de rent, 
ſi le Seignioz per 
ſon fait confirma le- 


tate le tenant, ate- 


ner per rij d. ou per 
un denier, ou per un 
maile: en ceſt caſe le 
tenant eft diſcharge 


Sect. 8 38. 


Ut if there be 

Lord and Tenant, 
which Tenant holdeth 
of his Lord by the ſer- 
vice of fealty and 20 
ſnillings rent, if the 
Lord by his Deed con- 
firm the eſtate of the 
Tenant to hold by 12 
pence, or by a penny, 
or by a half: penny: In 
this caſe the Tenant is 
diſcharged of all the 


fo:e no ſervice of ano= 
ther cannot be relerved up⸗ 
on the Confirmation, is, be= 
cauſe as long as the 
of the Land continueth, it 
cannot by the Confirmation 
of the Lord be cha with 
an new ſer vice. as it 
is ebident that the Lozd 
by his Confirmation map 
diminiſh and abzidge the ſer= 
vices, but to relerve upon 
the Confirmation new ſer= 
vices he canuot , ſo long as 
the fo:mer eſtate in the Te⸗ 
nancy continueth. And as 
where a Confirmation doth 
inlarge an eſtate in land, there 
ought 


a AP the realon where= 


9 


28 E. 3. 92, 93. 26 All, 
37. 6 Elz. Dyer 230. b. 
7 E. 4. 25. a. 21 E. 4.62. 
per Brian. 

10 E. 3. tit. avowry 100. 
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ought to be p:ivity, as hath de touts les auters other Services, and 

been latd ; ſo regularly, where ſęr vi dꝛa ſhall render nothin 

a confirmation doth abzidge [ErVIceS „ c rendza tha | g 

ſervices, there ought tobepz1= rien a le Seignioꝛ, to the Lord, but that 
tp allo. - . - 6 ; 

Zar therefore here Little koꝛſq; ceo q eſt com- which 1s compriſed in 
7E. 3.19. 22 Ef. 18.6. ton putteth his caſe of Lo» pꝛiſe deins melme le the ſame Confirmati- 

Rs ertbite. And herr. Confirmation, on. 
there is pꝛi bit · And there= 
foze if there be Loꝛd, Melne and Tenant, the Loꝛd cannot confirm the eſtate of the tenant to 
hold of him by leſler ſervices, but this is void, foꝛ that there is no pꝛibitꝝ between them, and 
a confirmation cannot make ſuch an alteration of tenures. 
And the Caſe in 4 E. 3. maketh nothing againſt this opinion, foz there the Caſe in ſub⸗ 
ſtance is, John de Bonville held certain Lands of Ralfe Vernon, and befoze the Statute of 
Quia emptores terrarum, levied a Fine of the ſame lands to the Fbbot of Cogſal and his ſuc⸗ 
4 E. 3 19. ceſſozs, to hold of the chief Lozd (which was Ralfe Vernon) by the ſerbices due and accuſtomed, 
Ralfe Vernon made a Charter to the ſaid Abbot in theſe Woꝛds, Conceſſi etiam eidem Abbati & 
ſuoceſſoribus ſuis relaxavi & quietum clamavi totum jus, 8c. quod habeo, vel potero habere in om- 
nibus tenementis quæ idem Abbas habet de dono Johannis de Bonville; Tenendum de me & hære- 
dibus meis in puram & perpetuam Eleemoſynam. Ind adjudged that it was a good tenure in 
Frankalmoigne; which cauſe pꝛobeth nothing that the Lozv Paramount may by his cenfir⸗ 
mation to the Tenant peravail extinct the Meinalſty (as it is abzidged by Maſter Fitzherbert 
in the Title of Confirmation, Pl. 2 1. fo: the ummediate Lozd did there make the laid Char= 
ter, and not any Lozd Paramount. ( And therefoze it is ever gcod to rely upcn the Book 
at large, foz many times Compendia ſupt diſpendia , and Melius eſt petere fontes, quam 
— rivulos.) And of this opinion was Maſter Plowden upon good adviſement and con ſide⸗ 
ration. 

And here is the ſeventh Caſe, wherein the Keleaſe and Confirmation doth agree, fez if 
4E 3.19. 9 E. 3 1. 12 E. there be Lozd and Tenant by Fealtp and twenty ſhillings rent, the Loꝛd may relcaſe all his 
4-11. 16 E. 3. fines + right in the Deigniozp oꝛ in the tenancp, ſaving fealtp and ten ſhillings rent, but he can= 
6 Eliz. Dyer 239, not ſabe a new kind of ſervice, foz he may as well abꝛidge his ſervices upon a Beleaſe as upon 

a Gonfirmation. And as there is required pzivity when the Loꝛd abzidgeth the ſervices of 
his Tenant by his confirmatton : ſo muſt there be allo when the Lozd by His relcaſe 
abzidgeth the ſervices of His Tenant. And therefoze the Lozd Paramount cannot releaſe 
— gt Tenant peravaile ſaving to him part of his lervices, but the laving in that cale is 


¶ Et rendra rien a ſon Seignior forſque ceo que eſt compriſe, Ec. 
Britton,f.$7.177. 40 E. Which woꝛds are thus to be underſtood, that the tenant ſhall not render any moze Rent oz 
3-21-47,43.'18 E. 3.26. annual ſervice to the Lozd than is contained in the Deed ; but other things. notwithſtanding 
50 Afl. 6. 14 H. 4. 6. the ſaid confirmation, the tenant ſhall pield to the Lozd, as relief, aid pur file marier, and aid 
pur faire fitz Chivalier, becauſe theſe are incidents to the tenure that remain, and ſhall not be 
dilcharged without ſpecial woꝛds, by the general woꝛds, of all other Actions, Services and 
Demands. Ind lo if a man hold of me by Knights Service, Rent Suit, dc. and J re= 
leaſe to him all my right in the Deigniozy, excepting the Tenure by Knights ſervice, oz con⸗ 
firm his eſtate to hold of me by Knights Service onlp fox all manner of Services, Exani⸗ 
ons and Demands z Gall the Loꝛd have the Ward, Marriage, Relief, Aid pur file maricr, 
& pur faire fitz Chivaller, foz theſe be incidents to the tenure that remain. But it is Holden, 
; that if a man make a gift in tail by Deed reſerving two ſhillings rent a luy & {cs heirs pro 
a3 R.2. tit. Avowry 89. omnibus & omnimodis ſervitiis, exa&ionibus ſecularibus, & cunctis demandis, if the Donee die His 
ota ditum Fitz, Her of full age, the Donoz ſhall have no relief, becauſe in the oziginal Deed of the gift in tail 
it is expzeflp limited that v the ſervice of two ſhiitings Bent he ſhall be quit of all Demands, 
and Belief lieth in Demand) and by reaſon of thoſe wozds, lap thep, there cannot any Belief 

due, but lome do hold the contrary in that caſe. 


SeF. 539. 


C Es ſi le Seignio? voile Ur if the Lord will by his 
per fait de confirmation, Deed of Confirmation that 


que le tenant en ceſt cas doit the Tenant in this caſe ſhall yield 
renver 


UMI 


Lib. 3. 
render a {uy un eſperver, ou un 
roſe annualment a tiel feaſt, ec. 
ceſt confirmation eſt voide , pur 
ceo que il reſerva a lſuy un novel 
choſe que ne fuit parcel de les ſer- 
vices devant le confirmation, & 
iſſint le Seignioꝛ poit bien per tiel 
confirmation abꝛidger ſes ſervices, 
per q̃ux le tᷣ tient de luy, mes il ne 
poit reſerver a luy novel ſervices. 


Of Confirmation: 


Sef.540; 

to him a Hawk or a Roſe yearly at 
ſuch a Feaſt, &c. this confirmation is 
void; . becauſe he reſerveth to him 
a new thing which was not parcel 
of his ſervices before the confirma- 
tion : And ſo the Lord may well by 
ſuch confirmation abridge the ſer- 
vices by which the tenant holdeth 
of him, but he cannot reſerve to 
him new ſervices. | 


4 T His upon that which hath been ſaid befoze in the next preceding Section is evident 


and needeth no further explication. 


SeF. 540. 


C IEem. {i ſoft Seignioꝛ, meſne, 

t tenant, «© le tenant eſt un 
Abbe, que tient de meine per cer- 
tain ſervices annualment, le quel 
nad aſcun cavſe daver acquitance 
envers (on meſne pur poꝛter 
butef de Melne, 4c. en ceſt cas, ſi 
le meſne confirma leſtate q Abbe 
ad en la terre, a aver & tener le 
terre a lup « a ſes ſucceſſoꝛs en 
Frankalmoigne,tc. en ceſt cas le 
confirmation eſt bone, e adon⸗ 
ques ł Abbe tiendꝛa de la meine en 
Frankalmoigne, Et la cauſe eſt 
pur ceo que nul novel ſervice eff 


reſerve, car touts les ſervices - 


eſpecialment ſpecifies ſont extincts, 
& nul rent eſt reſerve al meine 
foz(qie que ł Abbe tient de luy 
la terre, & ceo fiſt il devant ta 
confirmation, car celuy que tient 
en Frankalmoigne, ne doit fafre 
aſcun cozpozat ſervice, iſſint que 
per tiel confirmation il apptert, 
que le meſne ne referva a lup 
aſcun novel ſervices, mes que les 
tenements ſerront tenus de luy 


& come ceo uit devant. Et ett cert 


Lfo, if there e Lord, Meſue 

and tenant d the tenant is 

an Abbot that holdeth of the meſne 
by certain ſervices yearly, the 


which hath no cauſe to have ac- 
-quittance againſt his meſne for to 


bring a Writ of Meſne, &. in this 
Caſe, if the Meſne confirm the 
Eſtate that the Abbot hath in the 
land, to have and to hold the land 
unto him and his ſucceſſors in frank- 
almoigne, or free alms, &c. in this 
Caſe this confirmation is good, and 
then the Abbot holdeth of the 
meſne in Fankalmoigne : and the 
cauſe is, for that no new ſervices 
reſerved, for all the ſervices ſpect- 
ally ſpecified be extinct, and no 
rent is reſerved to the Meſne, but 
the Abbot ſhall hold the land of 
him as it was before the confirma- 
tion; for he that holdeth in Frank- 
almoigne ought to do no bodily 
ſervice; ſo that by ſuch confirmati- 
on it appeareth the meſne ſhall not 
reſerve unto him any new ſervice, 
but that the land ſhall be holden 
of him as'it was before, and in = 
cate 


Lib. 3. 


E.2-19 22 E:3-1S-b. 
the Lord Wakes caſes 
10 E. 3 5· 

15 E. 3. Confirmat.s. 

4 E 3. 19 20. 

F.N.B 136. h. & q. 

4 E. 4 35. 31 E. I. 
Meſne 55 

11 E. 3 Av]. 100. 
22 E. 3. 18 b. 30 E. 3. 13˙ 
16 H. 3 Avoivry 243- 


45 E. 3.20 30 H. 6, 

tit. barre 59. Regiſtrum 
10. 

x H. 6. cap. 5. 


Brook tit. Property 28. 


(a) Brad on lib. 2 59. b. 
24 E. 3. tit. diſcont. 16. 
42 E. 3. 18. 40 E· 3 2. 
43 E. 3. 4. 9 E. 4.38. 
Dyer ie Eliz. Growches 
caſe, 


Cap. 9. 


vant, cc. 


mount. 


Of Confirmation. 
caſe ł Abbe avera un bꝛiek ö melne, 
ſil ſoit diſtrein en ſon Default per 


force de le dit confirmation, lou p 
caſe il ne puiſſoit aver un biief ade- 


Sect. 54 1. 


caſe the Abbot ſhall have a Writ of 
Meſne if he be diſtrained in his de- 
fault, by force of the ſaid confirma- 
tion, where percaſe he might not 


have ſuch a Writ before. 


C Hu our Authoz having ſeen the fozmer Books putteth his cafe, that the meſne 
making the Confirmation to hold in Frankalmotgne, and not the Lozd para= 


¶ Et en ceit caſe I Abbe avera brief de meſne. Here is to be noted, that upon 
a Confirmation to hold in Free Almoigne there lieth a Writ of Meſne, albeit the cauſe of 
acquital begin after the Deignioz, And ſo upon ſuch a Confirmation the Tenant ſhall have, 


Contra formam feoffamenti. 


« H Ere is to be oblerved 

a diverſity between 
the cuſtody of the body of a 
Ward within age, and a right 
of Inheritance in p of 
a Uillein in groſs Fa man 
may be put out of poſleſſion 
of the cuſtody of his ard, 
but not of his Uillein in 
groſs, no moze than a man 
can be of His pꝛiſoner which 
he hath taken in war. 

Alſo of things that are in 
grant, as Rents, Commons, 
and the like, it is at the ele⸗ 
ttion of the party whether he 
wili be diſſciled of them oz 
no,.as ſhall be ſaid after in 
his pꝛoper place. But of a 
Uillein in groſs he cannot at 
all be diſſeiſed. (a) Non valet 
confirmatio nifi ille qui confir- 
mat fir in poſleſſione rei vel 
juris unde fieri debet confir- 
matio, & eodem modo niſi ille 
cui confirmatlo fit, fir in poſſeſ- 
ſione. 

And materially doth Lit- 
tleton put his caſe. of a Uil= 
lein in groſs, foz of a Uil= 
lein regardant to a Mannoz, 
the Lozd may be put out of 
poſſeſſion; foz by putting him 
out of poſſeſſion of the Man= 

which is the principal, 
he may likewiſe be put out 
of poſſeſſion of the Uillein 
regardant Which is but ac= 
ceſſory. And bp the recoverp 
of the Mano: the Uillein is 
recovered, But if another 
doth takc away my Uillein 


in groſs oꝛ regardant, he gaineth no poſſeſſion of him. 
of Nativo habendo, foz that wit is not Node aged 


Seck. 541. 


C | t— ſi jeo fue 
ſeiſie dun Uillein 
come de Gillein en 
gros, & un auter luy 
pꝛent hoꝛs de ma pol⸗ 
leſſion, enclaimãt luy 
Deſire ſon Uillein la ou 
il navoit aſcun dꝛoit 
daver lup come ſon 
Cillein, & puis jeo 
confirma a lup leſtate 
q il ad en mon Uillein, 
ceſt confirmation ſem- 
ble void, pur ceo que 
nul poit aver poſſeſſiõ 
de un home coe de Uil- 
lein en groſſe, ſi non 
celuy que ad d2oit de 
luy aver come ſon Uil- 
lein en groſſe.Ct iſſint 
entant que celuy a que 
le confirmation kuit 
fait, ne. futt ſeiſie de 
luy come de ſon Uil- 
lein a le temps de con⸗ 
firmation fait,tiel con⸗ 
firmation eſt void. 


Lſo if I be ſeiſed 
of a Villein. as of 
a Villein in groſs, and 
another taketh himout 
of my poſſeſſion, claim- 
ing him to be his Vil- 
lem there where be 
hath no right to have 
him as his Villein, and 
after I confirm to him 
the eſtate which he 
hath in my Villem, 
this confirmation ſcem- 
eth to be void, for that 
none may have poſſeſ- 
ſion of a man as of a 
Villein in groſs, but he 
which hath right to 


have him as his Villein 


in groſs. And ſo in as 
much as he to whom the 
confirmation was made, 
was not ſeiſed of him as 
of his Villein at the 
time of the Confirma- 
tion made, ſuch confir- 
mation is void. 


And this doth well appear by the Mrit 
nſt any perſon incertain (becauſe no man 


can 


UMI 


Lib. 3. 
can gain the poſſeſſion of him. But the Writ is to this effect; Rex vic. Salutem præcipimus 
tibi quod juſte & fine dilatione habere facias A. B. nativum & fugitivum ſuum, &c. ubicunque inven- 
tus fuerit, &c. & prohibemus ſuper forisfacturam noſtram, ne quis eam injuſte detineat : ſo as de⸗ 
tain him one map, but to poſſels himſelf of him, and to diſpoſſeſs the Lozd he cannot. 

And ik a man might have been diſpoſſeſſed of a Uillein in groſs, oz of a Uillein regardant 
(unleſs he be diſpoſſeſſed of the Mannoz allo, as hath been ſaid) the Law would have given a 
remedp again{ the wꝛong⸗ doer, as the Law doth in the caſe of a ward. | 

Now ſeeing it doth appear by qur Books (a) andby Littleton himſelf (by implication ſpeak⸗ 
ing only of a Uillein in groſs) that if a men be diſſeiſed of the Mannoz, whereunto the Uil= 
letn is regardant, he is out of poſſeſſion of his Uillein, and ſo an Advowſon appendant, and 
the like. Y2reby (Littleton putting his caſe of a UiUlein in groſs) and by divers Juthozities, 
a point controverted in our Books () is relolved,v1z. that by the grant of the Manoz,without 
ſa ping, Cum pertinentiis, the Miilein regardant, Ad voboſon appendant, and the like do paſs ; foz 
if the Diſſeiloꝛ ſhall gain them as incidents to the Mannoz, whole eſtate is wzongful, A multo 
forciori the Feoffec, who cometh to the eſtate by lawful Conveyance, ſhall have them as inct= 
dents. But where the entry of the Diſſeilee is lawful, he may ſeiſe the Uillein regardant, 
oꝛ pꝛeſent to the Advowlon, &c. befoze he enter into the Mannoꝛ; otherwiſe it is where his 


Of Confirmation. SeF.542,543. 


entry is not lawful ; and ſo are the ancient Juthozs (b) to be intended, 


q Es ẽ ceſt cas, 
ſi tiels parols 
kueront en le fait, #c. 
Sciatis me dediſſe & 
conceſſiſſe tali, &c. ta- 
lem villanum meum, 
ceſt bone, mes ceo u⸗ 
rera per koꝛce & voy de 
grant, x nemy per voy 
de confirmation, &c. 


Set. 542. 


TY Ut in this caſe, if 
theſe words were 
inthe Deed, &c. Sciatis 
mne dlediſſe & conceſſuſſe 
ta i, Qc. talem villanum 
meum, this is good; but 
this ſhall enure by 
force and way of grant, 
and not by way of 


confirmation, &c.- 


Seck. 543; 


* Ere it is to be obſer⸗ 

1 ved, that a man hath 
an inheritance in a Uillein, 
whereof the wife ot the Loꝛd 
ſhall be endowed, as hath 
been ſaid, foz in him a man 
may have an eſtate in Fee, oꝛ 
Fee⸗ tail, foz life oz pears. 
And therefoze Littleton is 
here to be underſtood, that in 
the G:ant there were theſe 
wozds (his heirs) oz elſe no= 
thing paſſed but foz life, ag 
of other things that lie in 
Gant, 


L aſcun foifts ceux verbs 

Dedi & conceſſi, ureront 
per voy dextinguiſhment del choſe 
done ou grant, come un tenant 
tient de ſon Seignioꝛ per terteine 
rent, & le Seignioꝛ granta per ſon 
fait a le tefit & a ſes heires le rent, 
tc. ceo urera a le ten per voy dex⸗ 
tinguiſhment, car per ceſt grant le 
rent eſt extinct, ec. a a 


Nd ſomtimes theſe Verbs Dedi 
& conceſſi, hall enure by way 
of extinguiſhmEt of the thing given 
or granted; as if a tenant hold of his 
Lord by certain rent, and the Lord 
grant by his deed to the tenant and 
his heirs the rent, Nc. this ſhall enure 
to the tenant by way of extinguiſh- 
ment; for by this grant the rent is 


. Extinct, &. 


And this Gꝛant of the rent ſhall enure by way of releaſe, 


Hhhh Sec. 
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(a) B-aQton, f. 243. 
Britton, f. 126. 


(9 E.. 38 3 Hl. 4 195. 
18 E. 3. 44. 16 E. 3. 
Quar. Imp. 146. 

19 R. 2. Treſp. 255. 
19 H 6. 33. 21 f. 6 9. 
33 f. 6 33. H. 7 36 38 
10H7 g9FNB 33.4» 
22 H.6 33. per Moyle. 
30 E. 3. 3t. 39 E. 3. 21. 
43 E. 3. 12. 

(b) Bracton, f. 240,243 · 
Britton. f. 126, Flet, ac- 


2 H. C. F. N. B. 77. a. b. 


24 E. 3 Deſcent. 16. 


3 E. 3. 12 Aſſ. 7. 


Lib. 3. 


34 H. 6. fol. 42. 


#j 


Cab. 9. Of Confirmation. SeF.544,545,546. 
Seda. 544. 
N meſme le manner eit, lou N the ſame manner it is, where 


un ad un rent charge hoꝛs 
de certain terre, & il graunta al 
tenant de la terre le Rent charge, 
cc. & la cauſe eſt, pur ceo que 
appiert, per les parols del grant, 
que le volunt le dono? eff, que le 
tenant avera le rent, cc. c entant 
que il ne puit aver ne perceiver 
aſcun rent hoꝛs de ſon terre de⸗ 
meſne, pur ceo le fait ſerra inten- 


due & pats pur Tt pluis advantage 


e avatle pur le Tenant que puit 
eſte pꝛis, & ceo eſt per voy dextin⸗ 
guiſhment. 2 


one hath a Rent Charge out of 
certain Land, and he grant to the 
Tenant of the land the Rent- charge, 
&c. And the reaſon is, for that it 
appeareth by the words of the 
Grant, That the will of the Donor 
is, That the Tenant ſhall have the 
rent, &c. and inaſmuch as he cannot 
have or perceive any rent out of his 
own Land, therefore the deed ſhall 
be intended and taken for the moſt 
advantage, and avail for the tenant, 
that it may be taken, and this is by 
way of extinguiſhment. 


B%: if the Gꝛantee of the rent=charge granteth it to the Tenant of the Land and a 
ſtranger, it ſhall be extinguiſhed but foz the motetp : and ſo it is of a Seignioꝛp. 


Seda. 


(Tem, i jeo lefſa Terre a un 
home pur term dans, e puis 
jeo confirma ſon eſtate ſans ꝓluis 
parolx mitter en le fait, per cel il 
nad pluis greinder eſtate q þ term̃ 
dans, ſicome il avoit adevant. 


Sec. 


C NAeEs d jeo releſſa a luy 
mon dꝛoit que jeo aye en 
le terre ſans pluis parols mitter 
en le fait, fl ad eftate de frankte- 
nement. Iſlint poyes entend , 
mon fits, divers grand diverſities 
penter Releaſes4 Contirmations. 


545. 


Lſo, if I let Land to man for 

term of years, and after 1 
confirm his eſtate, without putting 
more words in the Deed, by this he 
hath no greater eſtate than for term 
of years, as he had before. 


546. 


Ut if I releaſe to him all my 
Dig: which I havein the Land, 
without putting more words in the 
Deed, be hath an eſtate of freehold. 
So thou mayſtunderſtand (my ſon ) 
divers great diverſities between Re- 


leaſes and Confirmations. 


In thele two Sertions is the ſeventh tate, wherein a Beleaſe and Confirmation do differ. 


Sedct. 


L JAMAL 


1 


Lib. 3. 


Of Confirmation. Sec. 547, 548, 549. 


Seck. 547. | 


C Cem, d jeo eſteant deins age 

leſſa terre a un auter pur 
terme de xx ans, & puis granta 
le terre a un auter p terme de x 
ans, iſſint il granta foꝛſque par- 
cel de (on terme, en ceſt caſe quant 
jeo ſue de pleine age, ſi jeo releſſa 
al Gꝛanta de mon Leſſte, 4c. ceſt 
releaſe eff void, pur ceo que il ny 
ud aſcun pꝛibity penter lup x moy, 


c. Mes ſi jeo confirme lon eſtate. 


donque ceſt confirmation eſt bone. 
Mes ſi mon Leſſx granta tout ſon 
eſtate a un aut, donqs mo releaſe 
faita ł grante& ẽ bone & effectual. 


Lſo, if I being within age let 
land to another for term of 
20 years, and after he granteth the 
Land to another for term of ten 
years, ſo he granteth but parcel of 
his term : In this caſe when I am 
of full age, if I releaſe to the 
Grantee of my Leſſee, &c. this Re- 
leaſe is void, becauſe there is no 
privity between him and me, &c. 
but if I confirm his eſtate, then this 
confirmation is good. But if my 
Leſſee grant all his eſtate to ano- 
ther, then my Releaſe made to the 
Grantee is good and effectual. 


Firſt, That the Leaſe of an Infant in this 


C Gre are two things to be obſerved : 
caſe is not void but voi dable. Secondly, This is eighth caſe put by Littleton, 
wherein the Releaſe and Confirmation do differ. a 


Set. 548. 


C Tem, ſi hve granta un rent 
charge iſſuant ho2s de ſon 
terre a un auter pur terme de ſon 
vie, & puis il confirma ſon eſtate 
en le dit rent, a ave tener a luy en 
fe taile ou en fo ſimple, ceſt Con- 
firmation eſt void, quãt a enlager 
ſon eſtate, p ceo q celuy q confirm 
navott aſcun reverſion en le rent. 


Lſo, if a man grant a Rent- 
charge iſſuing out of his land 
to another for term of his life, and 
after he confirmeth his eſtate in the 
ſaid rent; To have and to hold to 
him in fee tail or in fee ſimple, this 


Confirmation is void as to inlarge 


his eſtate, becauſe he that confirmeth 
hath not any reverſion in the rent. 


4 Ere the diverſity is apparent, between a rent newly created, and a rent in eſſe, which 

needeth no:explication. Only this is to be obſerved, That Littleton intendeth his 
Deed of Confirmation not to contain any clauſe of Diſtreſs ; foz otherwile, as to the Con⸗ 
firmation the Deed is void, but the clauſe of Diſtreſs doth amount to a new grant, as in 


the Chapter of Kents hath been ſaid. 


Sed. 549. 


C Es it home ſoit ſeiſie en 
fee de Bent ſervice ou de 


Ut if a man be ſeiſed in fee of 
a rent- ſervice, or rent-charge, 
hh 2 rent 
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Vide Sect. 326. 


Cap. 9. 
rent charge. & fl grant le rent a 
un auter pur terme de vie, & le 
tenant atturna, & puis il contir⸗ 
ma leſtate de le Gꝛanta en fee 
thile ou en kte ſimple, ceſt confir- 
mation eſt bone, quant a enlarger 
ſon effate, ſolongs les parols le 
confirmation, pur ceo que celuy ij 
confirma al temps de confirmatto 
avoit un revſion del rent. 


Of Confirmation. 


SeF.550. 


and he grant the rent to another 
for life, and the tenant attorneth, 
and after he confirmeth the eſtate 
of the Grantee in fee tail, or in fee 
ſimple, this confirmation is good, 
as to enlarge his eſtate according to 
the words of the confirmation, for 
that he which confirmed at the 
time of confirmation had a reverſi- 
on of the rent. 


= Ere is the eighth caſe wherein the releaſe and confirmatſon doth agree; and it is here 

to be obſerved. that to the grant of the eſtate foz life, Litrleron doth put an attozn= 
ment, becauſe it is requiſite : but to the confirmation to the Gꝛantee of the rent to enlarge 
His eſtate, there is none neteſſarp; and therefoze he putteth none: but of this moze ſhall be 
ſaid in the Chapter of Fttoznment, Sc. 5 56, 375. 


Sed. 


C Es en cas avandit lou 

home graunt un rent 
charge a un auter pur term de vie, 
fil voile 9 le graunte averott eſtate 
en le taile, ou en fte, il covient q 
le fait de grant del rent charge 
pur terme de vie, ſoit ſurrender ou 
cancel æ donques de fair un novel 
fait dautiel rent charge, A aver & 
perceiver a le Gzante en le tall, ou 
en fir, ec. Ex paucis plurima con- 
cipit ingenium. 


550. 


Ut in the caſe aforeſaid where 
a man grants a rent charge to 
another for term of life, if he will 
that the Grantee ſhould have an 
eſtate in tail, or in fee, it behoveth 
that the deed of grant of the rent 
charge for term of life be ſurren- 
dred or cancelled, and then to make 
a new deed of the like rent charge, 
To have and perceive to the Gran- 
tee in tail or in fee, & . Ex pancis 
Plurima concipit ingenium. 


QOrrender on cancell. ge, by cancellation of the Deep, the rent which lieth onlp 
in grant ceaſeth (as here it appeareth) as well as by the Surrender. d the reaſon 


wherefoze (if the Gꝛan 


| toz make a new grant of 
mation, as Littleton muſt be intended) the deed 


rent, and not enlarge it by way of conffr= 
id be ſurrendꝛed oꝛ cancelled, is, left the 


Gꝛantoꝛ ſhould be doubl , viz. with the old grant foz lite, and with the new grant in 
fee, 02 as hath been ſaid, —— map — * G:antee foz life and his heirs, that 
he and his heirs tall viſtrain fo the rent, dec. and ths Hall amount to a new grant, and pet 


amount to no double charge, whereof pou may bee i loge in the 


of 


CHAP, 


UM 


Uu 


Lib. 3. 


Of Attornment. 


Sedt. 55 1. 


CHap. 10. 


Ttoꝛnm̃t eſt, 

come fi ſoit 

Seignioꝛ & 

tenant, Ele 

Seignioꝛ voile granter 
P ſon fait les ſervices 
de (on tenant a un au⸗ 
ter pur terme dans, ou 
pur terme de vie, ou 
en taile, ou en fee, il 
covient que le tenant 
atturna al graunte 
en le vie le Gzantoꝛ, 
per fo2ce & vertue del 
grant, ou auterment 


le grant eſt void. Et 


attoꝛnment eſt nul au⸗ 
ter en effect foxſque 
quant le tenant ad oye 
del grant faft per ſon 
Seignioꝛ, F melme le 
tenant agriea per pa⸗ 
rol a le dit grant, ſico⸗ 
me adire a le grant, 
jeo moy agree a le 
grant fait a vous, cc. 
ou jeo ſue bien content 
De le grant fait a 
vous, mes le pluis 
common attomment 
eſt, adire, Sir, jeo at- 
turna a vous per koꝛce 
del dit grant, ou jeo 
deveigne vte tenant, 
ec. ou liver al grantee 
un denier, ou un maile, 
ou un farthing per voy 
dattoꝛnment. 


"4 
— 


Of Attornment. 


Ttornment is, 
as if therebe 
Lord and te- 
nant,and the 

Lord will grant by his 

Deed the ſervices of his 

Tenant to another for 

term of years, or for 

term of life, or in tail, 
or in Fee, the Tenant 
muſt attorn to the 

Grantee in the life of 

the Grantor by force 

and vertue of the grant, 
or otherwiſe the grant 
is void. And attorn- 
ment is no other in ef- 
fect, but when the te- 
nant hath heard of the 

Grant made by his 

Lord, that the ſame te- 

nant do agree by word 

to the ſaid grant, as to 

ſay to the Grantee, I a- 

gree to the Grant made 

to you, &c. or I am 
well content with the 
grant made to you ʒ but 
the moſt common at- 
tornment is, to ſay, Sir, 

Iattorn to you by force 

of the ſaid Grant, or I 

become your Tenant, 

&c. or to deliver tothe 

Grantee a peny, or a 

half-peny,or a farthing, 


by way of Attarn- 


ment, 


SeF.551. 


a rent, oꝛ of the Donee in tail, 
o2 Tenant foz life oz pears to 
a grant of a Keverſion oz Re= 
matnder made to another. Jt 
is an an ancient woꝛd of Art, 
and in the Common Law 
ſigniſieth a to:ning oꝛ attozn= 
ing krom one to another; we 
uſe alſo attornamentum as a 
Latine Hoꝛd, and Attornare to 
attozn. And ſo Bracton (a 
uleth it, Item videndum ef}, ſi 
Dominus attornare poſſit alicui 
homaglum & ſervitium tenentis 
ſui contra voluntatem ipſius te- 
nentis, & videtur quod non. 
And the reaſon whp an 
Ftto:nment is rcquiſite, is 
pielded in old Books to be, Si 
Dominus attornare poſſit ſer vi- 
tium tenentis contra voluntatem 
tenentis, tale ſequeretur incon- 
veniens, quod poſſit eum ſubju- 
gare capitali inimico ſuo, & per 
quod teneretur Sacramentum 
fidelitatis facere ei qui eum 
damnificare intenderet. 


C I covient que le 
tenant attorna al grantee 


en la vie delgrantor,@*c, 


And ſo muſt he alſo in the 
life of the Gꝛantee, and this 
is underſtood of a Gant 
by Deed, And the reaſon 
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racton, lib. 2. fol. 8: 


Ttornment is an B 
reement of the Eric. f 105. b. 176. & 
enant to the 177. Fleta, I. 3. cap C. 
Gzant of the 
Dcigniozy, oz of 


62) Brafton, l. 2. f. gt. b. 
Bleta, Britton, ubi ſu- 
Pra. 


BraQon, 1. 1. f. $5. b. 
Britton, ubj ſupra. 


vide Littl. f. 128. 
11 H. 7. 19. 


Lib. 1 fo 104, 105. 


hereof is, foz that every Shelleys caſe. 


Gant muſt take effect as to 
the ſubſtance thereof 1n the 
life both of the Gꝛantoꝛ and 
the Gꝛantee. And in this caſe 
ik the G:antoz dieth befoze 
attoznment , the Detgniozp, 


Bent, Beverſton, oz remain= 4, an: 13. 34 H 5.7; 
der deſcend to his heir; and 20 H. 6, 7. 


therekoꝛe after his deccale 
the Attoznment cometh too 
late, ſo likewiſe if the G:ans 
tee dieth befoze Fttoznment, 
an Fttoznment to the heir 

is 


? 
Lib. 3. Cap. 10. Of Attornment. Seck. 35 1. 


is void. fo; nothing deſcended to him; and if he ould take, he ſhould take it as a Purchaſoz, 
where the heirs were added but as woꝛds of limitation of the eſtate, and not to take as Pur⸗ 
C ſozs. P : 
34 H. 6. J 20 H. 6.7. ut ik the grant were by fine, then albeit the Conuſoz oꝛ Conuſce dieth, yet the grant is 
BraQton, lib. a. f 81,82. good. Foz by fine levied the ſtate doth paſs to the Conulee and his heirs, and the attoznment 
* 6 f. 68. Si je to the Conulee oꝛ his heirs at any time to make pꝛibity to diſtrain is ſufficient. But all this 
2 — hog Merle ig to be taken as Littleton underſtood it, viz of ſuch grants as have their operation by the Com⸗ 
mon Law. Foz ſince Littleton wꝛote, if a fine be levied of a Deigniozp,&c. to another to the ule 
of a third perſon and his heus,he and his heirs ſhall diſtrain without any Fttoznment, becauſe 
he is in by the Statute of 27 H. 8. cap. 10. by transferring of the ſtate to the uſe, and ſo he is 
in by act in Law, | : 

; And lo it is, and foꝛ the ſame cauſe,if a man at this day by Deed indented and inrolled, ac= 
17 H. 8. 3 76. coꝛding to the Statute, bargaineth and ſelleth a Heignioꝛp, & c. to another, the Deigniozp ſhall 
Vlde Sect. 384. paſs td him without any Attoꝛnment; and ſo it is of a Rent, a Reverſlon, and a Bemainder. 

So as the Law is much changed, and the ancient pꝛiviledge of Tenants, Donees and Leſſees, 
much altered concerning attoznment fince Littleton wzote. ; 
But it the Conuſee of a fine befoze any attoznment by Deed indented and inrolled, bargain⸗ 
eth and ſelieth the Sergntozy to another, the Bargainee ſhall not diſtrain, becauſe the Bar= 
gainoꝛ could not diſtrain. Et fic de ſimilibus, foz nemo poteſt plus juris ad alium trransferre quam 
1pſe habet. Vide Sect. 149. where upon a Becovery, the Becoveroꝛ (hall diſtrain and avow 
Lib. 6. ubi ſupra. without Attozmment. 
Vide SeQ. 149. A grant to the King, oꝛ by the King to another, is good without Ittoꝛnment, by his Pꝛe⸗ 
2 A Fg 34 H. 6. 8. rogatibe. 


¶ Attornment eſt nul auter en effect, &c. It is to be underſtood, that there be 
two kinds of Attoznment, viz. an attoznment in deed oz expzeſs, and an attoznment in Law, 
or implicite; of attoꝛnment expꝛels, oz in deed, Littleton ſpeaketh here, and of attoznment in 
law he lpeaketh after in this Chapter. Ind to both thele kinds of attoꝛnments there is an in= 
cident inſeparable, that is, that the tenant hath notice of the grant; foꝛ (an attoznment being 
: an agreement oz conſent to the grant, & c.) he cannot agree oz conſent to that which he know⸗ 
— f. 67. b. Tookers eth not, And the ulual pleading is, to Which grant the Tenant attomed. And thercfoze if 
12 El. Dier 302. a Bally of a Mannoꝛ who uled to receive the rents of the Tenants. purchale the Mannoz, 
Tookers caſe, ubi ſupra. and the Tenants Having no notice of the purchaſe, continue the payment of the rents to him, 
Lib. 2. Tookers caſc,ubi this is no attoznment. Do if the Lozd levp a fine of the Scianiozp, and by fine take back 
ſupra. an eſtate in fee, the tenant continueth the papment of the rent to the firſt Conuloz without 
notice of the fines, this is no attoznment. But it is to be known, that there be two kinds of 
notice, viz. a notice tn deed oꝛ expꝛeſs, whereof Littleton here ſpeaketh, when he ſaith, that the 
tenant agreeth to the grant, and a notice in law oz implied, whercof Littleton hereafter ſpeak= 

eth in this Chapter. 


¶ Del grant fait per ſor: Seignior. Here is to be ſeen, when the thing granted 
is altered, what becometh of the attoznment. 

If there be Lozd, Meſne and Tenant, and the Meſne grant over his Meſnalty by Deed, the 
Loꝛd releaſeth to the tenant, whereby the Meſnaltp is extinct, and there is a rent by ſurplu= 
lage, an attoznment to the grant of this rent ſeck is good, although the quality of that part 
of the rent is altered, becauſe it is altered by Act in law. 

If a reverſion of two Acres be granted by Deed, and the Leſſoz befoze attoznment levy a 
fine of one of them, and the Tenant attozn to the Gꝛantee by Deed, this is good foz the other 


Acre. 
6) — 98 (a) If the Beverfion be granted of thꝛee Acres, and the leſſee agree to the ſaid grant foꝛ one 
Tookers caſe, ubi ſupra, acre» this is good foz all thzee; and ſo it is of artoznment in Law, if the reverſion of thꝛee 
acres be granted, and the Leſſee ſurrender one of the Acres to the Gꝛantee, this attoznment in 
a barr ſhall be good oz the whole reverſion of the thꝛee acres, accoʒding to the Gzant. 


C Et le tenant Aerea. Dereafter in this Chapter Littleton doth teach What manner 
of Tenant ſhall attozn. 


| ¶ Agrea per parol, Gc. And fo he map, and moze ſafely by his Deed in wꝛi⸗ 


ting. 
39 H 6.3. Tookerscaſe, C Sicome adire a le grant ee, EN. Here is to be ſeen to what manner of Hzantces 
Abi ſupra» the attoznment is good. Regularly the attoznment muſt be accozding to the grant either ex⸗ 


meli 02 impliedlp, Df the firſt Lictleron hath here ſpoken, — 
mpu= 


UM 


Lib. 3. Of Attornment. SeF.552. 


FJ mpliedly, as if a reverſion be granted to two by Deed, and the Leſſee attozn to one of 
them accoꝛding to the grant, this attoznment is good, but not to veſt the reverſion only in him 
to whom attomment is made, but it hail enure to both the Gꝛantees foz that is accozding to 
the grant, and foz that it cannot veſt the reverſion only in him to whom the attoznment is 
made. Ind lo it is if one Gꝛantee dieth, the Attoꝛnment to the Sur vi voz is good. Tookers caſe,ubi ſupra. 

It᷑ the Lozd grant by Deed his Signiozy to A. foz life, the remainder to B. in fee. A. dieth 11 H 7 12. 
and then the tenant attozn to B. this Jttoznment ts void, becauſe it is not accoꝛding to the * 7. 
grant, foz then B. ſhould have a remainder without any particular eſtate, 

Jf a reverſion be granted to a man and a woman, they are to have mopeties in law; but Tookers caſe,ubi ſupra, 
if they entermarry, and then at toꝛnment is had, they ſhall have no mopeties, (and pet by the Pl. Com. 187. 483. 
purpozt of the grant they are to have mopyeties) becauſe it is by au in Law. 

It a feme grant a reverſion to a man in fee, and marry with the G:antee, the Leſſce 2 R. 2. tit. Attornment 
Attoꝛn to the husband, this is a good Attoznment in law to the husband. 8. Lib. 4. fol. 61. Hem 

If a reverſion be granted by Deed to the ule of 1.5. and the leſſee hearing the Deed read, oz lings caſe. 
pry LH of the contents thereof, attozn to Ceſtuy que uſe, thts is an implied Attoꝛnment 
tot zantee. 

Ik a reverſton be granted foz life, the remainder in tail, the remainder in fee, the Attoꝛn⸗ Temps E. r. Attorn. 22. 
= to the Gzantee fo life ſhall enure to them in the remainder to veſt the remainder in 18 E. 4. 7. 
them. 

And in thole cales, if the Tenant ſhould ſap,that I do attoꝛn tothe Gꝛantee foz life, but that 
{t ſhall not benefit any of them in remainder after his death, pet the attoznment is good to 
them all; foz having attozned to the Tenant foz lite, the Law which he cannot controul doth 
veſt all in the remainder. Ind of this moze ſhall be ſaid hereafter in this Chapter. 

Littleton here putteth five examples of an expꝛeſs Attoꝛnment; but of them the laſt is the 
beſt, becauſe the ear is not only a witneſs of the woꝛds, but the eye of the delivery of the peny, 

&c. and ſo there is dium & factum. And any other words which impoꝛt an agreement oz aſſent 

to the grant, do amount to an attoꝛnment. And albeit theſe five expꝛelſs attoꝛnments be all ſet 

down by Littleton, to be made to the perſon of the Gꝛantee; (b) pet an attoznment in the ab= (b) Lib. 2. 68, 69. 
ſence of the Gꝛantee is ſufficient ; foz if he doth agree to the grant either in his preſence oꝛ in Jocker caſe. 


his ablence, it is ſufficient. — 0 
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Seda. 5 8 2. 


UMI 


C Jem, ſi le Seig⸗ 

nioꝛ graunt ł (er- 
vice de ſon tenant a un 
home, & puis per un 
fait poꝛtant un dar⸗ 
reine date, il granta 
meſmes les ſervices a 
un auter, & k tenat at- 
ton a le ſecond gran⸗ 
tir, oe le dit grantee 
ad les ſervices, æ com̃t 
que apꝛes le Tenant 
voile attomer a le pꝛi⸗ 
mer grant, ceſt clere- 
ment void, cc. 


Lſo, if the Lord 

grant the ſervice 
of his Tenant to one 
man, and after by his 
Deed bearing a latter 
date he grant the ſame 
ſervices to another, and 
the tenant attorn to the 
ſecond Grantee, now 
the ſaid Grantee hath 
the ſervices; and albeit 
afterwards the Tenant 
will attorn to the firſt 
Grantee, this is clearly 
void, &c. 


4 H it is to be obſer⸗ 
ved, that Littleton ex⸗ 
pꝛeſſeth not what Eſtate is 


granted, and very material- 


ip ; foz it the fozmicr grant 
were in Fee, and the latter 
rant were foz life, and the 
enant doth firſt attom to 
the ſecond G2antee, he can= 
not after attozn to the firſt 
Gzantce, to make the Fee= 
imple paſs, foz that ſhould 
not be accoꝛding to the grant; 
but in that caſe the Attoꝛn⸗ 
ment to the firſt is counter= 
manded. Ind ſo it is if a 
Meverſion expectant upon an 
Eſtate fo: life be granted to 
another in Fee,and after the 
Gtxanto2 befoze Attomment 
confirm the eſtate of the Leſ= 
ſee in tatl,the Attomment to 
the G:antee foz the fee imple 


is void. 
In the ſame manner, if a Reverfion upon an eſtate fo: pears be granted in fee, and the 
Aeſſoz confirm the eſtate of the Leſſee-foz lite, he cannot after ward attoꝛn. : 


Is 


Lib. 


3 


II H. 7.19. 2 R.. ubi 


ſupra. 


p 
P. 3 El. Bendl a "ge 
Heml-ngs caſe,ubi ſapra verflon, and one of them granteth the moier p by Fine, the Conuſee ſhall have a Quid juris cla- 


11 H. 7.1 


2. 


Temps. E. 2. Attorn- 
ment, 48 E. 3 15. 


Cap. 10. Of Attornment. Seck. 5 52: 


It a Feme ſole maketh a Leaſe foz life oz pears reſerving a rent, and granteth the Bever= 
ſion in fee, and taketh husband, this is a Countermand of Attoznment. 
Where our Authoꝛ putteth his caſe of the whole reverſion, if two Coparceners be of a re⸗ 


mat fo the moietp. 

It in the caſe that our Authoꝛ here putteth off ſeveral Gꝛantees, if the Tenant attozn to 
both of them, the Fttoznment is void, becauſe it is not accoꝛding to the Gꝛant. It a reverſion 
be granted foꝛ life, and after it is granted to the ſame Gꝛantee foz pears, and the Leſſee attozn= 
eth to both Gꝛants, it is void fox the incertaintp : A multo fortiori, if. the Loꝛd by one Deed 
grant his Seigniozy to J. Biſhop of London and to his heirs, and by another Deed to J. Bi⸗ 
ſhop of London, and to his Succeſſoꝛs, and the Tenant attozn to both grants, the Attoꝛnment 
is void, fo: albeit the Sꝛantee be but one, pet he hath ſeveral capacities, and the grants are ſe⸗ 
veral, and the attoꝛnment is not acco2ding to either of the grants. | 

But if A. grant the reverſion of Black⸗acre oz White=acre, - and the Leſſee attozn to the 
G:ant, and after the Gꝛantee maketh his election, this Attoznment is good; foz albeit the 
ſtate was incertain, pet he attozned to the Gꝛant in ſuch ſozt, as it was made; and ſo note a 
diverſity between one grant and ſeveral grants; and obſerve in this caſe an Attoꝛnment good 


in expettation, and pet nothing paſſed at the time of the Fttoznment, but by the election ſub= 


ſequent. 


C Eere it is to be 
obſerved, that 
when a man 

maketh a Feoffment of a 

Wannoz, the ſervices do not 

pals, but remain in the Fe⸗ 

offoz until the Frecholders 
do attozn, and when they do 
attozn, the attoznment ſhall 

Have relation to ſome pur⸗ 

pole, and not to other. Foz 

albeit the Attoznment be 
made many years after the 

Feoffment ; pet it hall have 

relation to make it paſs out 

of the Feoffoz ; Ab initio 


even by the Liver upon 


Paſch. 3 E.3.Coram Re- 
ge. Suſſex in Theſaur. 


A1 E. 3. 4 


34 E. 3. Double plea. 24. 
42 All. P · 6.43 Aſl. p.20. 
30 E. 3. 29 E. 3. 11 

26 E. 3. Per quz ſervitia 


27, 
- H. 4. 1. b. 12 H. 4. 
20 H. 6. 7. 35 H. 6. 


9 E433. 
1 H. 7. 31 
4 E. 6. At 
30. 


18 H. 7. 14-2. 


tor nment;Bre 


the Feoffment, but not to 
charge the Tenants with anp 
mean arrerages, oꝛ fo: waſte 
— mean time , oz the 
ike. 

If a reverſion of Land be 
granted to an alien by Deed, 
and befoze Attoznment the 
Alien is made Denizen, and 
then the attoꝛnment is made, 
the Ring upon office found 
{hall have the land: foꝛ as to 
the eſtate between the par⸗ 
ties, it paſſeth by the; Deed 
Ab initio. 


Sed. $53. 


C JE ſi hom̃ ſoit 

ſeiſie de un man⸗ 
noꝛ quel Mannoꝛ eſt 
parcel en vemeſne, & 
parcel en ſervice, li il 
voile altener cel man- 
no2 a un auter, il co- 
vient que per fo2ce 
del alienation , que 
touts les tenants que 
teignont del alteno2, 
come de fon Yannoz, 
attomerent al alienbe, 
ou auterment les ſer- 
vices, demurront con⸗ 
tinualmet en laltenoz, 


fopiſe tenants a vo- 


lunte, car il ne beſoigñ 
que Tenants a volun⸗ 
te atturnent ſur tiel 
alienation, cc. 


Lſo, if a man be 
ſeiſed of a Man- 
nor, which Mannor is 
parcel in demeſne, and 
parcel in ſervice, if he 
will alien this Man- 
nor to another, it be- 
hoveth that by force 
of the alienation, all 
the Tenants which 
hold of the Alienor as 
of his Mannor do at- 
torn to the Alienee, 
or otherwiſe the ſer- 
vices remain continu- 
ally in the Alienor , 
ſaving the Tenants at 
will; for it needet 
not that tenants at will 
do attorn upon ſuch 
alienation, &c. | 


It a man plead a Feoffment of a Mannoz, he need not plead an Attoznment of the Te⸗ 
nants; but (tf it be material) it muſt be denied oꝛ pleaded of the other ſve. A 
And upon conſideration had of all the books touching this point, whether the ſervices of the 


Freeholders do paſs, wherein there have been thzee ſeveral opinions, viz. ſome have holden 
that the ſervices do pals in the right by the Livery as parcel cf the Mannoz : but not to 
abow without Attoꝛnment as in the caſe of the Fine. Ind others have holden, that they both 
paſs in right and in poſſeſſion to diſtratu without Attoꝛnment . And the third opinion is, that 


in this caſe the ſaid ſervices paſs neither in poſſeſſion, noꝛ in right; but until 8 — 


UM 


Lib. 3. 


Of Attornment. 


Seck. 5 54, 555. 


remain continually in the Alienoꝛ, as Littleton here holdeth. Ind fo it was reſolved, Paſch. 
15 El. between Brasbich and Barwell, accozding to the opinion of our Authoz. And J never 
pet knew any of Littletons caſes (albeit I have known many of them) to be bzought in queſti= 
on, but in the end the Judges concurred with our Tuthoꝛ. h 

And where our Tathoz ſpeaketh of the Attoꝛnment of the Freeholders, if the Lozd make 
a leaſe foz pears, oz foz life of a Mannoz, and the Freeholders attozn to the Leſſee, if after the 
reverſion of the Mannoz be named, the Attoꝛnment of the leſſee foz pears oz life ſhall bind the 
Freeholders 3 foz by their fozmer Attoꝛnment they have put the Attoꝛnment into the mouth 


of the Leſſee, 


¶ Forſque tenant a volunt, Gc. Here is implied tenant at will, oz by Copp of 
Court Boll, accoꝛding to the cuſtom of the Mannoz, ſo as the Freehold and Inheritance both 
of lands in the hands of tenant at vill by the Common Law, oz by cuſtom, ſhall paſs both in 
right and in poſſeſſion without any Fttoznment. 


C | Tem, ſi ſoient 


nant leſſa la terre aun 


auter pur terme de vie, 
ou dona la terre en 
le tail ſabant le rever⸗ 
ſion a lup, cc. ft le 
Seignioꝛ en tiel cas 
granta ſon Seignioꝛy 
a un auter, il covient q 
celuy en le reverſion 
atturna al grantie, t 
nempy le tenãt a term̃ 
De vie, ou le tenant en 
le tail, pur ceo, que 
en ceſt cas celuy en le 
reverfion eff tenant 
al Seignioz, & nemy 
le Tenant a terme de 
vie, ne le tenant en le 


Sect. 854. 


Lſo, if there be 

X Lord and tenant 
and the Tenant letteth 
the land to another for 
term of life, or giveth 
the land in tail, ſaving 
the Reverſion to him- 
ſelf, &c. if the Lord in 
ſuch caſe grant his Seig- 


niory to another, it be- 


hoveth that he in the 
reverſion attorn to the 
Grantee, and not the 
tenant for term of life, 
or the Tenant in tail, 
becauſe that in thiscaſe 
he in the Reverſion is 
Tenant to the Lord, 
and not the tenant for 


term of life, nor the 


tenant in tail. 


Sea. 555. 


Law, that no man 

atto?n to any Gant 
of any Seigniozp, Bent= 
ſervice, Reverſion, oz Be⸗ 
mainder, but he that is im 
mediatelyp pꝛivp to the 
Gꝛantoz; and becauſe in this 
caſe there is no p2ivity be= 
tween the Loꝛd and the te= 
nant fo: life, oꝛ Donee in tail, 
but onlp between the Lozd 
and him in the rever ũlon, fox 
in this caſe the Fttoznment 
of him in the reverfion oni 
ts good, 


ET it is a maxim in 
ſhall 


¶ Savant be rever- 


fron a luy, &c. That 
is to ſap, without limita⸗ 
tion of any RBemainder 
over, and this is but to 
make his opinion plain, as 
3 the point that he putteth 


the ſame manner it 1s 


C TJ N melme le maner eff, lou 

font Seignio2 , meſne & 
tenant, ſi le Seignioz voile 
granter les ſervices del meine, 
coment que il ne fait aſcun 
mention en ſon grant del meſne, 
uncoꝛe il covient que le meſne 


atturna, ac. & nemy le tenant 


I 

where there are Lord, Meſne 
and Tenant, if the Lord will 
grant the ſervices of the Meſne, 
albeit he maketh no mention in 
his grant of the Meſne, yet the 
Meſne ought to attorne, &c. and 
not the Teant peravaile, &c. 


Iii 5 per⸗ 
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Vide Hill. 14 El. 
Rot. 508. in Communi 
Banco. 


9 E. z. tit. Attornment 
18. 19 E. 2. ibid. 19. 

21 E. 347. 5 Hl. 3. 12 b. 
vid. Lit. Sect. 549. & 


751. 


Lib. 3. 


11 H. 6. 9. bo 


Cap. 10. 


Of Attornment. 


SeF. 5 65. 


veravaile, cc. pur ceo qᷓ le meine for that the Meſne is Tenant unto 


eſt tenant a lup, cc. 


him, &c. 


This ſtandeth upon the lame reaſon that the next pꝛecedent caſe did, 


4 | ] Ere is to be oblerved 
a diverfitp between 
a Bent ſervice and a Rent 


a grant of a Rent charge, ſhall 


' atten, becauſe he is (as Lit- 


46 E.3. 27. 2 H. 6. 9. 
vid. Lit, Sect. 549+ & 
553. 


tleton ſaith) tenant of the 
Freehald ; but in caſe of a 
graut of a Bent ſervice the 
Fttozmment of the Diſleilee 
Lufficeth 


I there be Loꝛd and Te⸗ 
Kant vyHomage, fealty, and 
rent, the tenant is difletled : 
the Loꝛd granteth the rent to 
another, the Diſſeiſee attoꝛn⸗ 
eth, this is void: but if. he 
had granted over his whole 
Seigniozp, the Attoꝛument 
Had been good; and the rea⸗ 
ſon at this diverſity is here 

by aur Buthoz,foz that 

the rent was granted 
ory, it gaſſed as a rent ſeck, 
and the 


ntlp-the Diſſeiſoꝛ being ter⸗tenant, muſt attoꝛn. 
Ranted, then the Diſleilee in reſpect of the pzibity mar attoꝛn. 


Sec. 5 56. 


C Es auterm̃t 
eff, (ou cer⸗ 


taine terre eſt charge 


dun rent charge, ou 
Rent ſeck, car en tiel 
caſe ſi celuy que ad le 
rent charge ceo grant 
a un auter, il covient 
q le tenant del frank ⸗ 
tenement atturna al 
Gzantte, pur ceo que 
ſe kranktenement eſt 
charge ove le rent, ac. 
t en rent charge nul 
avowzy doit eſtre 
fait fur aſcun perſon 
pur le diſtreſſe pꝛiſe, 
ec. mes il avowerg 
le pꝛiſe bone & d2of- 
turel, come en terres 
ou tenements iſlint 
charges a ſon diſtreſſe, 
(AC, 


Ut otherwiſe it 1s 
wheren certain 
land is charged with a 


Rent-charge or Rent 
ſeck, for in ſuch caſe if 
he which hath the rent 
charge grant this to an- 
other, It behoveth that 
the Tenant of the 
Freehold attorn to the 
Grantee, for that the 
Freehold is charged 
with the rent, & c. And 
in a Rent- charge no 
Avowry ought to be 
made upon any perſon 
for the diſtreſs taken, 
&c. but he * my 
the priſe] to be 

and F ful, as 2. 
or tenements ſo char- 
ged with his diſtreſs, 
Nc. 


But when the Heignioy i⸗ 


¶ Covient que le Tenant del Frankteuement, ec. And therefore if the Te: 


nant of the land charged with a rent charge, oz a rent ſeck, make a leaſe fo: life, and he that 
bath the rent charge oz rent ſeck granteth tt over, the tenant f 


0 
nant of the Freehold, accozding to the expꝛeſs ſaptug of our 2 


there needeth no p:tvitp. 


mat, in that caſe, did lie againſt the grantee to lite. 


A man maketh a leaſe foz lite 


a rent c 


life ſhall attozn ; foz he is Te= 
uthoz, and (as hath been ſaid) 


And it was holden by Dyer Chief Juſtice of the Court of Common 
Juſtice, in the argument of Braccbridges caſe above, 
a rent charge granteth it over foz life, and the Teng 
be granteth the teverſſon of the rent charge, 


, and Maunſon 


ald, and not denied, chat if he that hath 
— of the land attom thereunto, and — 
t t antee foz lite map attozn alone. 
that theſe words of Littleton axe to be ar crfiord 2 * . ; 
in poſſeſſion : And therewith agreeth 46 H. 3. where it appeareth, 


oz rent {eck as granted 
hat the Quid juris cla- 


- 


and after grants to A. a rent charge ont of the reberſion, A: 


granteth the rent over, he in the reverſian muſt attom, and nat the tenant of the Freehold; fox 


that the Freehold ts not charged wit | 
And — 82 8 — S 


hold muſt attoꝛn when the Freehold is charged. 


not -extinguilh the rent. 


„that the tena 


G:antee dath 
of the Free⸗ 


C Es 


UMI 


Il 


Lib. 3. Of Attornment. Sed. 557. 


¶ Et en Reni charge nul Avowry doit eſtre fait fur aſcun perſon, Gc. 
This is the reaſon that Littleton giveth of the difference between the Rent⸗ ſerbice and the 
Kent-charge, Now it may be ſaid, That this reaſon is taken away by the Statute of 
21 H. 8. fo: by that Statute the Loꝛd needs not avob fox any rent oz {ervice upon any perlon 
in certain, and then by Littletons reaſon there needeth no puvity to the attoznment of a fc1g= 
nioꝛp, fo: ſay they, Ceſſante cauſa vel ratione legis, ceſſat lex. Is at the Common Law no aid 
was grantable of a ſtranger ta an avowzp, becauſe the avowzy was made ot a certain perlon, 
but now the ©vow2y being made by the laid Act of 21 Hl. 8. upon no perſon, therefoze the rea⸗ 
ſon of the Law being changed, the Law it ſelf is alſo changed, and conſequentlp in an Avowꝛp, 
accozding to that Act, aid ſhall be granted of any man, and the like in many other cales, which 
cale is granted to be good Law : but albeit the Loꝛd (as hath been ſaid may take benefit of 
the Dtatute, pet may he avow ſtill at his election upon the perſon of his Tenant. Alſo albe= 
it the manner of the Þrow2y be altered, pet the pꝛibity (which is the true cauſe of the ſaid 
difference) remaineth ſtill as to an Attoꝛnment. | 


« Rent- charge, Ge. It is to be obſerved, to what kind of inheritances being grant⸗ 
ed, an AIttoꝛnment is requiſite. Ind in this chapter Littleton ſpeaketh of five: Firſt ot a ſeig⸗ 
niozy, Kent ſervice, &c. Secondly, of a Rent charge. Thirdly, of a Rent ſeck. Ind hereafter 
in this Chapter of two moze, viz. of a reverſion and remainder of Lands, fo: the tenant ſhali 
ne ver need to attoꝛn but where there is a Tenure, attendance, remainder, 02 payment of a rent 
out of land. Ind therefoze if an Annuity, Common of Paſture; common of Eſtovers, ox the 
1ike, may be granted fo: life oꝛ pears, dc. the reverſion map be granted without any at toꝛn⸗ 
ment, and albeit ſometimes in ſome of thele caſes oz the like, an Attoꝛument be pleaded, pet 
it is lurpluſage, and moze than needeth, becauſe in none of them there is anp Tenure, At= 
tendance, remainder, 92 payment out of Land. 7 


Se. $57. | 


I Tem, ſi ſoit Seig niozc 

tenant & le tenant leſſa ſon 
tenement a un auter pur terme de 
vie, ł remainder a un auter en fr, 
c puis le Seignio2 granta les 
ſervices a un aut, cc. & le tenant a 
t᷑me de vie attoꝛna, t eſt aſſets bone, 
p t q̃ le Tenant a terme de vie elf 
Tenant en ceſt caſe al Seignioꝛ, cc. 
E celup en le remainder ne poit 
eſtre dit tefit al ſeignioꝛ, quãt a cel 
entent koꝛſq; aps la moꝛt le tenant 
a t᷑me de vie, unco2e en ceſt caſe ſt 
celuy en le remainder mozuſt ſans 
bre, le (eignio2 avera le remainder 
p vop deſcheate, pur t q com̃t q le 
ſeignioꝛ en tiel cas coviẽt vdavower 
ſur le tenant a fme de vie, cc. unt 
tout lentier tenem̃t quant a touts 
les eſtates de kranktenem̃t, ou d kee 


ec. "or 


Lſo, if there be Lord and Te- 
A nant, and the tenant letteth 
his tenement to another for term of 
life, the remainder to another in fee, 
and after the Lord grant the ſervi- 
ces to another, &c. and the Tenant 
for life attotn, this is good enough, 
for that the tenant for life is tenant 
in this caſe-to the Lord, &c. and'he 
in the remamder cannot-be-ſaid to 
be tenant tothe Lord, as to this in- 
tent, until after the death of the te- 
nant for life, yet in this caſe if he in 
the remainder dieth without heir, 
the Lord ſhall- have the remainder 
by way of Eſcheat; becauſe that al- 
beit the Lord-m ſuek caſe ought-to 
avow upon the Tenant for life, &c. 
yet the whole entire Tenement, as 
to all the eſtates of the Freehold or 


of Fee-ſimple; or otherwiſe; &c. in 
ſuch caſe are altogether holden of 


the Lord, &c. 210 7 
Altt 2 


1 . : 
2 ets 2 "7s . Mes 


312 


21 H. 8. cap. 19. 
Vid. Seck. 454. 


27 H. 8. 4. b. 


21 H. 7. l., 


1 H. 5. T. 37 aſſ. 14. 
36 Alſ. pl. 3. 31 H. 7. 8. 
tit. Attorument, Br.39. 


Cap. 10. Of Attornment. SeF.558. 


C * Yes nemy de faire - But not to make Avowry upon 
vowyp fur eur touts enſemble, them altogether. M. 3 H. 6. 


Lib. 3. 


M. 3 H. 6. 
15 k. 3. Attorn: 10 · (| ET Tenant à terme de vie attorne, Gc. Fot be that is (as hath been ſaid) 
T2 E. p2ivp and immediately Tenant to the Loꝛzd muſt attozn : and that is in this caſe, 


4+ 4+ 

zun g. r, The tenant foz life ; and of the other ſide, tf a Deigniozy be granted to one tor life, the re⸗ 
Temps E 1. Attorn, 22. mainder to another in fee, the Fttoznment to the tenant foz lite is an Fttoznment to the re= 
Vid. Sea. 550. mainder alſo ; unleſs it de that they in the remainder ought to have acquital, oz other pꝛibi⸗ 
tedxe, (whereof they ſhould be prejudiced) and then albeit an Fttozmment be had to the Tenant 

fo: lite, and he acknowledge the acquital, &c. pet after his deceaſe he in remainder ſhall not 

1 until he acknowledge the acquital, notwithſtanding the Attoꝛnment of the Tenant 


¶ Avera le remainder per voy deſcheat. $0 the remainder is holden of the 
Lo2d, but not immediately Holden; and in this caſe.by the eſcheat of the remainder, the Seig⸗ 
nioꝛy is extinct ; fo: the fee-imple of the ſetgntoꝛy being extinct, there cannot remain a par= 
ticular eſtate foz life thereof, in refpert of the Tenure and attendance over; and of thts opi= 
nion ts Littleton (a) himſelf in our Books. But otherwiſe it is of a rent charge in fee ; fox 
it that be granted fo lite, and after he in the reverfion purchaſe the land, fo as the reverfion 
of the BRent=charge is extinct, pet the Gzantee fo: life ſhall enjop the rent during his life, fox 
there ts no Tenure oz attendance in this caſe, 

C * Mes nem) de faire Avowry, e*c. This is added to Littleton, but it is con⸗ 


ſonant to Law, and the authozity trulp cited, 


Sec. 558. 


C JTem, {i ſoit Seignioꝛz E te- AL, if there be Lord and Te- 
nant, & le tenant leſſa les nant, and the Tenant letteth 


2H. 6. 1. Old Tenures 
207. 
(a) r5 E.4+ 13. 2. 


M. 3 H. 6. 1. 


tenements a un feme pur terme 
de vie, le remainder ouſter en fee, 
E la feme pꝛent baron, & puis le 
Seignioꝛ granta les ſervices, ac. 
a le baron '& ſes heirs, en ceff 
caſe le ſervice eff mis in ſuſpence 
durant le. coverture. Des i la 
feme devie vivant le Baron, le 
Baron & les heires averont le 
rent de deux en le remainder, gc. & 
en ceſt caſe il ne beſoigne aſcun at⸗ 
toznment per parol, ec. pur ces que 
le baron que doit attom accepta e 
fait del grant de les ſervices, ac. 
le quel acceptance eſt un attommẽt 
en la lex. 


the Tenements to a woman for life, 
the remainder over in fee, and the 
woman taketh husband, and after the 
Lord grant the ſervices, &c. to the 
husband and his heirs, in this caſe 
the ſervice is put in ſuſpence during 
the Coverture : but if the wife die 
living the husband, the husband and 
his heirs ſhall have the rent of them 
in the remainder, Sc. And in chiscaſe 
there needeth no Attornment by 
parol, &c. for that the husband 
which eught to attorn, acoepted the 
deed of grant of the ſervices, Sec. 
the which acceptance is an attorn- 
ment in Law. 


C * quel acceptance et un atiornment en Ia Ley, &c. liileton thaving 


| been 

* 
n 

de underdood, Chat the 


ſa 
implied; and having 'defoxe ſer doren 
: — Attozuments in Law. Here it is to 


er enumetute 5 
exneſs Ittonment of the husband will bind the wike aſter _ 


id) of 2 ts in Deed eſs, now cometh to 
) ttoꝛnmen e 02 expieſs, ſpeak 


MFrtoxnments 


Lib. 3: Of Attornment. 


coverture ; and inaſmuch as this nce of the is an Ftto2nment in law, without a 46 x. 4. tit. Fines 3. 
woꝛd of Attoznment the Deigniozp paſs. And this is the firſt example that Littleton 12 E. 4. 4 
putteth of an Attoꝛnment in Law, which amounteth to an expzeſs Fttoznment, foz that it i: 
an agreement to the grant. | 
It the Loꝛd grant his Deigniozy to the Tenant of the Land, and to a ſtranger, and the 


Set. 559,560. 313 


Tenant accept the Deed; this acceptance is a Attoznment to extinguiſh the one moiety, 
A ——  ——_— | 


Sefl. 559. 


Lm le manner eff, fi ſoy- 

ent Seignioz, & tenant, & 
le tenant pꝛent feme, & puts le 
Seignio2 granta les ſervices a 
la feme & ſes hefrs, & le baron ac⸗ 
cepta le fait, en ceſt cas apꝛes la 
moꝛt le baron, la feme & ſes hres 
averont les ſervices, &c. car per 
le acceptance del fait per k baron, 
ceo eſt bone attomment, cc. co- 
ment que durant la coverture 
les ſervices (ont mis en ſuſpence, 
d. 


JI Nthe ſame manner is it, if there 

be Lord and Tenant, and the 
Tenant taketh Wife, and after the 
Lord grant his ſervices to the wife 
and his heirs, and the husband ac- 
cepteth the Deed. In this caſe after 
the death of the husband, the wife 
and her heirs ſhall have the ſervi- 
ces, &c. for by the acceptance of the 
deed by the husband, this is a good 
Attorment, &c. albeit during the 
coverture the ſervices ſhall be put 
in ſuſpence, &c. 


* H is the ſecond example, that Littleton putteth of an Attoznment in Law, and 


ſtandeth upon the fozmer reaſon, 


¶ Sont miſe en ſuſpence. Sulpence cometh of ſuſpendo, and in Legal undeſtand= 


ing is taken, when a 
of the Seigniozy, Kent, &c. and of t 


Bent, t appꝛender, c. by reaſon of unity of poſſeſſion 
land out of which they iſſue, are not in efle foz a 


time, de tunc dormiunt, but map be revived oz awaked. And they are ſaid to be extinguiſhed 
when thep are gone foz eber, & tunc moriuntur, and can never be revived; that is, ohen one 


man hath as high and perdurable an eſtate in the one as in the other. 


* 


C IEem „ ſi ſopent 

Seignioz c te⸗ 
nant, æ le tenant gran- 
ta les tenements a 
un home pur term de 
fa vie, le remainder a 
un auter en fee, fi le 


Deignio2 granta les g 


ſervices a le entant a 
terme de vie en fee, en 


ceſt cas le tenant a 


SeF. 560. 


Lſo, if there be 
Lord and Tenant, 


the tenements to a man 


the reminder te ano- . 


ther in fee; if the Lord 
rant the fervices to 
the Tenant for life in 
fee ʒ in this-caſe the te- 
nant for term of life 


ren of an 
and the "Tenant grant 


Aan well 


Leere is the third caſe 
H Aigen tteth 
an. Artanment in Law. 
And it is to be oer um, that 


an extinguithment, 
whorecof the in the remainder 
Habl take benefir, pet the 
nover make any 
conſtruction againſt the pure 
po2t of the grant to the pꝛe⸗ 
zudice of any, .oz againſt the 
Meaning of the parties — 


Cap. 10. 


here it Gould ; foz if by con= 
ſtruction it Hould enure to a 
releaſe, the heirs of the Te⸗ 
nant foꝛ life ſhould be diſhert= 


ted of the rent, and therefoze 


Littleton here ſaith, that the 
the heirs of the grantce ſhall 
have the ſeigniozp after his 
death. And here is an At⸗ 
toꝛnment in Law to a grant 


ſuſpended, that cannot take 


effect in the Gꝛantee ſo long 
as he liveth, but (all take 
effect in his heirs by deſcent; 
fo: the Inheritance of the 
Seigniozp was in the Te⸗ 
nant foꝛ life, and the \ulpen= 


Of Attornment. 
terme de vie ad fee en 


les ſervices. Mes les 
ſervices ſont mis en 
ſuſpence durant ſa vie. 
Mes les heirs le te⸗ 
nant a terme de vie 
averont les ſervices 
apes ſon deceaſe, cc. 
Et en ceſt cas il ne 
beſoigne attomment, 
car per lacceptance dl 
fait de celuy, que doit 


fon only during his lite. attourner, cc. eſt ceo 
attournment de lup 

: Seck. 561. 

C Es lou le tenant ad cy 


Sect. 56 1, 562. 


hath a Fee in the ſervi- 
ces; but the ſervices 
are put in ſuſpence du- 
ring his life. But the 
heirs of the Tenant for 
life ſhall have the ſer- 
vices after his deceaſe, 
&c. And in this caſe 
there needeth no At- 
tornment: for by the 
acceptance of the Deed 
by him which ought 
to attorn, &c. this 1s 


an Attornment of it 
ſelf. 


| Ut where the tenaut hath as 


| grand & haut eſtate en 
les tenements , ſicome le Seig⸗ 
nioz ad en le Seigniozy, en tel 


caſe, ſi le Seignioꝛ graunta les 


ſervices al tenant in fe, ceo ure- 


great and as high eſtate in the 
tenements, as the Lord hath in the 
Seigniory 3 in ſuch caſe if the Lord 
grant the ſervices to the Tenant in 


fee, this ſhall enure by way of ex- 


ra per voy dextinguiſhment, Cauſa 


patet. | 


tinguiſhment, Cauſa patet. 


4 H Littleton intendeth not only as great and high an Eſtate, but as perdurable allo, 
1 as hath been ſaid; fo: a Diſſeiſoz oz Tenant in fee upon Condition hath as high 
and great an Eſtate, but not ſo perdurable an Eſtate, as hall make an extinguichment. 


C Ere in this caſe 
he in the Rever⸗ 
lion of the te⸗ 

nancy muſt attoꝛn, becauſe 

he is the Tenant to the Lozd, 
and pet the Deigniozp ſhall 
be ſuſpended during the lite 
of the Gꝛantce, becauſe he 
hath an eſtate foz lite in the 
Tenancy, but his heirs ſhall 
_— Deigniozy by De⸗ 


C OUncore i ne 


Sed. 8 62. 

C Im , fi ſoyent 

Seignioz 4 Te- 
nant,.& le tenant fait 
un leas a un home pur 
terme de ſa vie, ſavant 
le reverſion a luy, f 
le Seignioꝛ granta le 
Seignioꝛp a le tenant 
a terme de vie en 
kee, en ceſt caſe il covi- 


N Lfo., If there be 
Lord and tenant, 

and the tenant maketh a 
Leaſe to a man for term 
of his life, ſaving the re- 
verſion to himſelſ if the 
Lord grant the ſcignio- 
ry to tenant for life in 
fee; in this caſe it beho- 
veth that he intherever- 


ent 


UMI 


Lib. 3. 


ent que celuy en le re⸗ 


verſion attoma al te- 
nant a terme de vie ꝑ 
fo2ce de cel grant, ou 
auterment k grant eff 
void, pur ceo que celuy 
en le reverſion eſt te- 

C Et uncoze il 
ne tiendꝛa del tenant 
a terme de vie, durant 
ſa vie. Cauſa patet. 


Of Attornment. 


ſion muſt attorn to the 
tenant for life by force 
of this grant, or other- 
wiſe the grant is void; 
for that he in the re- 
verſion is Tenant to 
the Lord, &c. 


* ([ Yet he ſhall 
not hold of the Te- 
nant for life during 
his life. Cauſa patet, &. 


Sed. 563. 


tient, Oc. This is adden, 
and not in the oꝛiginal, and 
is againſt Law, and there⸗ 
koze to be rejected: 3 

C Tenant al Seigni- 


or, Oc. Here is to be un⸗ 
der ſtood a diverſity when the 
whole eſtate in the Seignio⸗ 
ry is ſuſpended, and when 
but part of the eſtate in the 
Seignioꝛy is ſuſpended. And 
in this caſe the Seignioꝛy 
is ſuſpended but fo: term of 
like, (a) and therefoze as to 
all things concerning the 
right it hath his being; but 
as to the polleſſion during the 
particular eſtate the G:antee 


Hall take no benefit of it, therefoze during that time he hail have no Rent, Service, Mard⸗ 


tip, Relief, Herriot, oz the like, becauſe theſe 
dieth without heir, the tenancp ſhall eſcheat unto the 


vet when the 


to the poſſeſſion ; but if the Tenaut 
2antee, foz that is in the right, and 
Deigniozy is revived by the death of the Tenant, there ſhall be Wardſhip ; as 


if the Tenant marrp with the Deigniozes and dieth, his heir within age, the wife ſhall 


have the Wardfhip in the heir, Alſo iu the caſe that Littleton here putteth albeit the Seig⸗ 


nioꝛ be ſuſpended but fot life, pet ſome hold that he cannot grant it over, becauſe the Gꝛan⸗ 
tee took it ſuſpended, and it was never in eſſe in him; but if the Tenant make a Leaſe foz 
pears oꝛ foꝛ lite to the Loꝛd, there the Lozd may grant it over, becauſe the Scigntozy was in 
elle in him, and the fee-ſimple of the Seigniozy is not ſuſpended; but if the Lozd diſſeiſe the 


Tenant, oz the Tenant enfeoff _ upon con dition, there the whole eſtate in the Seig⸗ 


nioꝛy is luſpended; and therefoze 
i grant over his Seignio:y. 


C ITem⸗ ſi ſofent 

leignioꝛ c tenant, 
c le tenant tient del 
Seignioꝛ per xx ma⸗ 
ners des ſervices, & le 
Seignioꝛ granta fon 
Seignioꝛy a un aut, ſi 
le tenant paya en faſt 
alcun parcel daſcun de 
les ſervices al graun⸗ 
tee, ceo eſt bone attoꝛn⸗ 
ment, de & pur touts 
les ſervices, com̃t que 
lentent de le teñ kuit 
dattourner kozſque de 
cel parcel pur ceo que 
le Seignioꝛp eſt entier, 
coment que ils ſont di⸗ 


Ses. 563. 


Lſo, if there be 

Lord and tenant, 
and the tenant holdeth 
of the Lord by xx man- 
ner of ſervices, and the 
Lord grant his Seignio- 
ry to another, if the Te- 
nant pay in Deed any 
parcel of any of the ſer- 
vices to the Grantee 3 
this is a good Attorn- 
ment,of and for all the 
ſervices albeit the in- 
tent of the tenit was to 
attorn but for this par- 
cel, for that the Seig- 
niory is intire, although 
there be divers man- 


cannot during the luſpenſſon tate benefit of any Eſcheat, 


CTF-Yeere it appeareth 

that an Attoznment 
being made foꝛ parcel, is good 
foz the whole; foz ſecing he 
hath attozned foz part, it can⸗ 
Not be votd foz that, and good 
it cannot be unleſs it be foz 
the whole; but of this ſufft= 
cient hath been ſaid befoze in 
this Chapter, 


C Pays 4ſcun parcel 
des ſervices. Dere is the 


fourth example of an JIttozn= 
ment in Law, foz payment 
of anp parcel of the ſervices 
is an agreement in Law tg 


the grant- 


¶ Coment que leu- 
tent del tenant fuit dat- 

torner, Gc. | 
Quiz 


(a) 34 AC p. 11. 


16 E. 3. tit. Voucher 88, 


5 E. 8. Twongs caſe, 


4 E. 3 35. Malmans caſe, 
29 E 3 27. 5 E. 4. 2. 

22 Aſſ. 66. 17 H. 4 10. 
55 H. 6. 8. Per Priſote. 


40 E. 3. 36 


ö 
i 
| 
i N 
| 
' 


Lil. 3. 


20 H. 6. 


8 E. 2 E. $+ 
Quid . g 
4 E. 3. 28, 29. 
37 H.6. 14. per Moyle. 
17 E. 3. 29. 


Cap. 10. Of Attornment. Sect. 564, 565. 


gs _ 2 _ _ vers maners des ſer⸗ ner of ſervices which 
SS Gr fas © may — vices qle tenant doit the Tenant ought to 
with the rule of Law, it is faire, &c. do, &c. 


honourable foz all Judges to 
judge accoꝛding to the intention of the parties, and ſo they ought to do, Ind of this lometwhat 


in this Chapter hath been ſaid befoze, 


q Ere is to be obler⸗ 

1 ved, that this judg⸗ 
ment in theScire facias (which 
is no mo:e but that the De= 
mandant ſhall Have executi⸗ 
on, &c.) is a good Attoꝛznu⸗ 
ment, albeit it is pꝛeſumed 
that Judicium redditur in invi- 
tum, and that an Fttoznment 
in Law of any part is good 
fo: the whole. Ind thts is 
the fifth example that Little- 
ton putteth of an Ittoꝛnment 
tu Law. 

Note, that in caſe of a 
Deed nothing paſſeth befoze 
AFttoznment , as hath been 
ſaid; In the caſe of the Fine, 
the thing granted paſſeth as 
to the ſtate, but not to di⸗ 
ſtrain, without attoznment. 
In the caſe of the King the 


Sell. 564. 


C Cem, ſi ſoit Seig⸗ 
nio2 & tenant, & 
le tenant tient, del ſar 
per pluſoꝛs maners 
des ſervices, c Þ (fr 
granta les ſervices a 
un auter per fine, ſi le 
grantix ſua un Scire 
facias ho2s del meſme 
E fine pur aſcun parcel 
de les ſervices, & ad 
judgment de recover, 
cel judgment eſt bone 
attomment en ley, pur 
touts les ſervices. 


Lſo, if there be 
Lord and tenant, 
and the Tenant hold- 
eth of the Lord by ma- 
ny kind of ſervices, and 
the Lord grant the ſer- 
vices to another by 
fine, if the grantee ſue a 
Scire ow out of the 
ſamefine for any parcel 
of the ſervices,and hath 
judgment to recover, 
that judgment isa good 
attornment. in law far 
all the ſervices. 


thing granted doth paſs both in eſtate and pꝛivitp to diſtrain, &c. without attoꝛnment, unlels 


tt be of lands oz tenements that art parcel of the Dutchy of Lancaſter, and lie out of the 


County Palatine, 


Seda. 565. 


C]Tem, ſi le Sefgnfo2 dun 
rent (ſervice granta les ſer⸗ 
vices a un auter, & le tenant at⸗ 
toꝛna per un denier, & puis le 
G2antee diſtrain pur le rent a⸗ 
rere, & le tenant a luy fait rel⸗ 
cous, en ceo cas le Gꝛanta' na- 
vera aſſiſe del rent, foꝛſque bꝛtet᷑ 
de relcous, pur ceo que le doñ 
del denier per le tenant, ne fuit 
koꝛlque per voy dattoꝛment, cc. 
Mes fi le tenant avoit done 
A le Gzanttke le dit denier, come 
-parcel de le rent, ou un maile, 
on un farthing per vop de 


Lſo, if the Lord of a Rent ſer- 
vice grant the ſervices to 
another, and the Tenant attorn by 
a penny, and after the Grantee di- 
ſtrain for the Rent behind, and the 
Tenant make reſcous; In this caſe 
the Grantee ſhall not have an Aſſiſe 
forthe Rent,but a Writ of Reſcous, 
becauſe the giving of the peny 
by the Tenant was not but by way 
of Attornment, &c. but if the Te- 
nant had given to the Grantee the 
faid peny as parcel of the Rent, 
or half a peny, or a farthing by 
way of ſeiſin of the Rent, then this 
ſeiſin 


UM 


Lib. 3. Of Attornment. Sea. 566. 


ſeiſin del rent, donques ceo eſt bone is a good attornment, and alſo it 
attoꝛnment, & aurt eſt bone ſeiſin is a good ſeiſin to the Grantee of 
al grantee del rent, & donq; ſur the rent, and then upon ſuch reſ- 
tiel reſcous le grantee avera al- cous, the Grantee ſhall have an af 
file, tC, ſiſe, C. | 


Ereupon ts to be obſerved a diverſity between money 17 by way of Attozument, 39 U. 9.28. 3 E. 4 2. 
and where it is given as parcel of the rent by Wap of ſeiſin of the Bent. Foz al= Vide Sect. 235. 

beit the rent be not due befoze the day, vet a payment of parcel of the rent bekoze⸗ hand is an 25 E.. 44. 49 E. 3.15. 

actual ſciſin of the rent to have an Aſſiſe. And lo it is if he give an oxe, a hozle, a ſheep, — 39. 4 Aſſ. p. 6. 

a knife, o2 any other valuable thing in name of ſeiſin of the rent befoꝛe⸗ hand, this is good. - E.3 3 6: 

And thercfoze a payment in name of ſeiſin is moze-beneficial foꝛ the Gꝛantee, becauſe that is 42 E. 3.22. 28 Hl. 6.6.b. 

both an actual ſeiſin and attoznment in Law, and yet being given befoze the day in which the 7 H-4-2. tit. Attorney 

rent is due, it ſhall not be abated out of the rent. o, as to give ſeiſin of the rent, it is 37.97. 

taken foz part of the rent; but as to the payment of the rent, it ts accotinted as no part of 

the rent; and the reaſon of the diverſity ts,foz that remedies to come to rights oz duties are 

ever taken favourably, Mere alſo appeareth that there is an actual ſeiſin, oz a ſeiſin in deed 

of a Rent, whereof (as Littleton here ſpeaketh) an Xfſife doth lie, and a ſeifin in Law 

which the G:antee hath by Attoꝛnment befoze agial poſſeſſion, "TED 


Sed. 566. 


Lſo, if there be © 
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T Ere is to be obſer= 


( Tem, ſi ſont plu⸗ Ted what — 


ſozs Joyntenants 
que teignont per cer- 
taine fervices, & le 
Seignioz graunta a 
un auter les ſervices, 
e un de les Joynte- 
nants attoma al 
grauntee, ceo eſt auxi 
bone, ſicome touts 
uſſent attoꝛne, pur ceo 
gue le Seigniozp eſt 
entire, 4c, 


many Joynte- 
nants which hold by 
certain ſervices, and 
the Lord grant to ano- 
ther the ſervices, and 
one of the Joyntenants 
attorn to the Grantee, 
this is as good as if all 
had attorned, for that 
the Seigniory is en- 
tire, &c. 


Tenants ſhall attozn to the 
G2ant, Ind firſt, (b) if 


there be two oꝛ moze Jopn= 
tenants, and one of them at= 
ton, it is lufficient': fo:;as 
it hath been often laid, there 
cannot be an attozument in 
part. And albeit there is 
great Juthozity againſt Li- 
tle tog, net the Want 0 e 
adjudged acc ding to Eitele- 
tons opinion, as it hath bog 
in 0 or of His cales whey 
they have come in queſtion 3 
and as it is 


ſv it is ot᷑ a ſeiũn; a leifiy, 
a rent by the hands of one 


Foyntenant is good foz all, and a ſeiſin of part of the rent is a good ſeiſin of the whole, 


(e) It either the Gꝛantoꝛ oz the G2antee die, the Fttoznment 1s 


* 


the Tenant die, he that hath his eſtate map attozn at any time. Af the Tenant grant over 
his eſtate, His aſſignee may attozn. : 2316. 
(d) If an Infant hath land bp purchaſe, oz by deſcent, he ſhall be compelled to attoꝛn in a 
Per qua ſervitia, and no miſchief to the Infant; foz when 
claim to hold of him, oz he may ſap that he holds by leſſer ſervices ; but there ſhould be a 
greater milchicf foz the Lozd, if the Attomment of an Jnfant ſhould not be good, foz he 26 Afl.27. 32 E. 3. 
{hould {ole his ſervices in the mean time, 


cometh to 


age he map di(- 


nattoznment, 
of 


(b) 39 H 6.3.26. 

See Tookers c. ſe ubl 
ſupra, and the Autho- 
ries therc cited. 


comitermanded z but if (e) vid.1.4-fo.$.11.6. 

je . fol.57.1ib.g fol. 34. 

Vid. 4 H.6.29. 18 El. . 
10. 

(d) 42 E. 2. Age 33. 

26 E. 3.62. 3j HS. tit. 
Attorn. Br. 26 E. 3 62. 


tit. per que ſervic g. 


UMI 


It am Infant be a Leſſee, he ſhalt be compelled to gttozn in a Quid juris clamat. The At= 2E 2. Artorn 78. 
toꝛnment of an Inkant to a grant by deed _ and Hail bind him, becauſe it is a lawful {94 mar my * 
act, albeit he be not upon that grant by Deed compellable to attoan. Ok Baron and Feme ., = 8 _ 
Littleton putteth many caſes in this Chapter. i : \ St E43 Age #5. © 

(e) A man that is deaf and dumb, and pet hath underſtanding may atto?n by signs: 7 E., Age 146. 

(f) but one that 1s not Compos mentis cannot attozn ; foz that be that bath no under ſtanding (©) 26 E. 3.63. 
cannot agree to the Gzant. | TIM 1 (f) 18 E:3 53. 
What Conve pances ſhall be good without Fttomments, moze ſhall be ſaid in this Chaps 


ter, in his pꝛoper place. 


A k R K Set. 


Of Attornment. 


Seck. 567. 


Lib. 3. Cap. 10. Sect. 687, 688. 


C T Tem, ſt home lefſa tenemts 

a terme dans, per fozce de 
ql leaſe le Leſſee eſt ſeiſie, & puis le 
Leſſoꝛ per ſon fait granta le rever- 
ſion a auter pur term̃ de vie, ou en 
kalle, ou en fee, il covient en tiel 
caſe que le tenant a terme dans 
attoꝛna, ou auterment rien paſſe- 
ra a tiel grantee per tiel fait. Et 
ſt en ceſt cafe le tenant a terme 
dans attoma al Gzantee, donques 
maintenant paſſera le Franktene⸗ 
ment al Gzantee per tiel attom- 


ment ſans aſcun livery de ſeiſin, 


ec. pur ceo que ſi aſcun livery de 
ſeiſin, ac. ſerra ou beſoigne del⸗ 
tre fait, en cel cas donques le te- 
nant a terme dans ſerroit al temps 
de libery de ſeiſin ouſte de ſon pol⸗ 
ſeſſion, le quel ſerroit encounter 
reaſon, tc. | | 


Lſo,if a man lettethtenements 

for term of years, by force 

of which Leaſe the Leſſee is ſeiſed, 
and after the Leſſor by his Deed 
grant the reverſion to another for 
term of life, or in tail, or in Fee 
it behoveth in ſuch caſe that the 
Tenant for years attorn, or other- 
wiſe nothing ſhall paſs to ſuch 
grantee by ſuch deed. And if in this 
caſe the Tenant for years attorn to 
the Grantee, then the Freehold 
{hall preſently paſs to the Grantee 
by ſach attornment without any 
livery of ſeiſin, &c. becauſe if any 
livery of ſeiſin, &c. ſhould be or 
were needful to be made, then the 
Tenant for years ſhould be at the 
time of the Livery of ſeiſin ouſted 
of his poſſeſſion, which ſhould be 


againſt reaſon, &c. 


4 2K Littleton having ſpoken of Gꝛants of Seigniozies and Rent⸗charges, and Bent 

ſecke iſſuing out ok land, here treateth of a Gꝛant of a reverſion of land upon an 
eſtate foz pears; ſeeing this grant of the Reverſton muſt be by Deed, and the agreement of 
the Leſſee fo: years requiſite thereunto, the Freehold and Inheritance do paſs thereby, as 
well as by livery of ſeiſin, if it were in poſſeſſion ; and the grant of the reverſion by Deed 
with the Attoznment of the Leſſee, do countervail in Law a Feoffment by Livery, as to the 
paſſing of the Freehold and Jnheritance, 


A terme dans. (g) And yet a tenant by Statute Merchant, 02 tenant by Sta⸗ 
tute Dtaple, oꝛ by Elegit, muſt alſo attozn ; foʒ the Grantee map have a Vente facias ad com- 
putandum, oz ten der the monep, &c. and diſcharge the land; and if the reverſion be granted 
by fine, they ſhall be compelled to attozn in a Quid juris clamar. 

And ſo the Executoꝛs that have the Land until the debts be paid muſt attozn upon the 
grant of the Be verſlon, although they have not any certain term foz years, 


Cg) 6 E. 3.32. 25 E.. 53 
Brook tit. Attorn-48. 
32 E. 3. Scire fac, 101» 


Dyer 1,2. 


Seck. 568. 72 20 


Hern Littlcon wenns ( Tem, ſi Tene⸗ Lſo. if Tenements 
| th of a Beverſton. 3 : I 
expectant - 4 an eſtate fo2 I ments ſotent lel⸗ be letten to a man 


lite, 02 gift in tail. 


([I covient que le 
Tenant de la Terre at- 


ſes a un home pur for term of life, or gi- 
terme de vie, ou do⸗ ven in tail, ſaving the 


ne en le taile ſavant reverſion, &c. if mu 


UN 


Lib. 3. 


le reverſion, et. fi te⸗ 
Itp en le reverſton en 
tiel cafe granta le re- 
verſion a em after per 
ſon fait, fl covient q le 
tenant de la terre at- 
toꝛna al grantee en la 
vie le grantoz, ou au- 
terment, le grant eſt 
void. | 


Of Attornment. Secf. 569. 


the reverſion in ſueh 
caſe graritthe rev! 


toanother hy his Deed, 


it behoveth that the 
Tenant of the Lord 
attorn to the Grantee 
in the life of the Gran- 
tor, or otherwiſe the 
Grant is void. 


and the Gꝛantee cannot be Tenant in Dower, oz Tenant by 


verſion be granted by Fine, the Fine muſt ſup 


pole that the 
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» (a) ro H. , tit. Attorn. 
oʒ by the Courteſie, grant 0= 16. 11 Hf. 48. 20 E. 3. 
ver his oz her eſtate, and the 76. 38 E. 3.23. 18 E. 3. 
heir grant over the reverſion, 12-3: Quidjur's 

the enant in Dower, 0z — E. 3.18. 


by the CTourteſie — E. I. tit. Waſte 


* 


enant in Dower, oz. by the E.N.B.55-E Regiſt f. 


Courteſte, did hold the land, albeit they had foꝛmerlr granted over their eſtate; and attett * E. 3.26. 


the reverſion doth paſs by the Fine, pes the Quid juris clamat muſt be bought 
was tenant at: the time of the note levied. 


againſt him that 


ut vet after the reverſion is granted over, the 


Gꝛantee ſhall not have any Action of Waſte ons Tenant in Dower, oꝛ by the Cour⸗ 


telle; but the Attion of Waſte muſt be b:ought 
ſelves ; foꝛ Tenant by the Courteſie, oz Tenant in Dower, cannot herd of 


thois Aigner, and not againff 


ART of he 


heir: and therefoꝛe in reſpect of the pz1vity, they ſhall attozn and be ſubjen to an Action of 
Waſte, as long as the reverſion remaineth in the heir, albeit they have granted over their 
whole eſtate, And it is wozthy of the — t if the grantee of the reverſton doth 


bring an Action of Uvſte againſt the il of 
mu 


enant by the Courte ſie. (b) The Pl. (b) Regiſt. 72. 


t 
rehearſe the Statute which proveth that no pꝛohibition of waſte lay at the Common 
Law, as it did if the heir had bꝛought it againſt the tenant by the courteſſe himſelf : and there= 


foe ſome do hold, that if the Heir do grant ober the re 
nee of the Tenant by the courtefle, oz of 


Tenant in 


ward muſt be attendant, and ſubject to the Anion of Mute. 


It᷑ the reverſton of Leſſee foz life be granted, 


Leſſee cannot attozn ; but the attoznment of; the Illiguee is 


faith) it behoveth that the Tenant of the Land do attom, and 
no tenure oz attendance, &c. between the Leſſee and him in reve: 


If leſſee foz life aſſigneth over his eſtate upon condition, he havi 
Condition, ſhall not attozn, but the Aſſignee may attbjn, becanſe he is Tenant of the land 


(Ly mle man⸗ 
ner eſt, ſi tetre 
ſoit done en taile, ou 
{eſſa a un hoe ß terme 
de vie, le remainder a 
un aut en kee, ſi teluy 
en le remainder voile 
granter ceſt remaind 
aun auter, c. ft le te- 
Kant de la retTt attoz⸗ 
na en la vie le gran⸗ 
toz, donques le grant 
de tiel rem̃ eſt bone, ou 


_ auterment nemy, 


Sec. 569. 


N the ſame manner 
is it, if land be grant- 


ed int tail, or Jet to a 


man for term of hfe,the 
remainder to another 
in fee, if he in the re- 
mainder will grant this 
remainder to another, 
& c. if the tenant of the 


land attorn in the life 


of the Grantor 3 then 
the grant of ſuch a re- 
mainder is good, or 
otherwiſe not. 


flon, that 
ober, is ſu 


atroen ment ot tbe Aſſig⸗ 
ent, becaule they after- 


Lucke for tig amgin over His 6fines, the «2 b 4.10., 26 K. 3 6:7 


becaule e 

5 Nigttnient chete is 

ug nothing T 8 5 E. 3. 10. 
e land. 


7 letleten alibſ alfeth here 12 1.1.3 4. 3 E. Ti. 
nant in tatt; an bs | 
rh Ye tay arto.vo ten 
the eeverſton is io by 

Gail; nen ns 
ta the 20E-3. Quld juris 

was once C 0 


2 am. - 
But if; (Te (e) — chap. of 
ter ep or Tenants in tail after 
— * Iſſue ex- 

; compell tina. And Ewins caſe 
aſſignee ſhall be ed to there cited to be ad- 


Judged, 


"But 


Lib. 3. 


12 Eco3,45 


Cap. 10. 


* 


Of Attornment. SeF. 570, 57 1. 


But as to Henant in taile, note a diverſity between a Quid juris clamat, and a Quem red- 
a Tenant in Tail, no Quid juris clamat lieth, as 


ditum reddit, oz per quæ ſervitia; foz againſt 
is afozeſaid 


zeſaid. But if a man make a gift in tail, the remainver in ker, and the Seigniozp oz 

rent=charge iſſuing out of the land be granted by Fine, the Conulet ſhall maintain. a per quiz 

ſervitia, oꝛ a Quem redditum, and compel him to attozn ; [foz herein his eſtate of Inheritance 

is no p2iviledge to him; fox that a tenant in fee ſimple (as his eſtate was at the Common 
3 3 $8 7 SISHT (ELSE 


Law) is alſo compellable in theſe caſes to atton. 


Set. 570. 


C* P 12 E. 4. Et la eſt tenus 
| per tout le Court, que 


Tenant en Taile ne'ferra arc vat⸗ 


turner, mes (il atturna gratis, ceſt 
aſſets bone. * | 


cited, pet I paſs it over, 


#4 7 — 1 


Py $534 / 


. "RAR IE 


C4 
: L 


. 12 Edw. 4. It is there holden 


by the whole Court, that Te- 
nant iff Tail ſhall not be compelled 
to attornʒ but if he will attorn gra- 
tis, it js good cnough. 


TT His is added to Littleton ; and therefoze though it be good Law, and the Book truly 


Sef. 57 1. 


C FT Tem; li terre ſoit leſſe a un 


I home pur terme dans, le re- 
mainder a un auter p term de vie, 
reſervant al Leſſoꝛ un certain rent 
per an, & liberie de ſeiſin ſur ceo 


eſt fait al tenant p terme dans; 


ceſtuy en le reverſion en ceſt caſe 
granta le reverſion a un auter, tc. 
et le tenant q eſt en le remainder 
apes le terme dans ſoy attourna, 
ceo eſt bone Attoznment, & celuy 
a que ceſt reverſion eſt graunt per 
koꝛce de tiel Attoznment diſtrefnexa 


le Tenant a terme dans pur le Ret. 


Due apes tiel Attomment, comet. 
que le tenant a terme dans ne un⸗ 
ques attoꝛnaſt a ſup. ' Et la cauſe 
eſt, pur ceo que lou; le reverſion 


eſt dependant ſur leſtate del frank⸗ 


tenement, ſuffiſtque le t del frank- 
tenement attoma ſur tiel grant del 
Reverſion, 4c... „ 


NL ſo, if Land be let to a man 
for years, the remainder to 
another for life, reſerving to the 
Leſſor a certain rent by the year, 
and Livery of Seiſin upon this is 
made to the Tenant for years, if he 
in the Reverſion in this caſe grant 
the Reverſion to another, &c. and 
the Tenant which is in the Remain- 
der after the term of years attorn 3 
this is a good Attornment, and he 
to whom this Rcverſion is granted, 
by force of ſuch Attornment ſhall 
diſtrein the Tepant for years for the 
Rent due after ſuch Attornment, 
albeit the Tenant for yearsdid never 
attorn unto him. And the caule is, 
for that where the Reverſion is de- 
pending upon an eſtate of Freehold, 
it ſufficeth that the Tenant of the 
Freehold. do attorn upon ſuch, a 
Grant of the Reyerſion, &c. 


Cc 89. que le Tenant del Franktenement attorna. Note; Littleton ſaith not 
here, that the tenant of the Franktenement ought not in this cafe to attozn, but yy 
| " 


UMI 
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it ſufficeth that he doth attomn. And J heard Sir James Dyer Chief Juſtice of the Common pech. 15 Eli. in Brae- 
Pleas hold, that in this caſe if the Tenant foz pears did attozit, it would veſt the re ; britches caſe in Com- 
fo: ſeeing the eſtate foꝛ pears is able to ſuppoꝛt the effate foꝛ life, he ſhall bind him in the re= muni Banco. 
mainder by his attoznment in reſpect of his eſtate and pzivity. 2994 3:4; 


8 eck. 572. 


C L eſt aſcavoir, que lou un 
_- leas a terme dans, ou a 


terme de vie ou done en tale eſt 


fait a aſcun home, reſervant a tiel 
lefſo2, ou donoꝛ un certaine rent, 
#c. ſi tiel leſſoꝛ, ou donoꝛ, granta 
ſon reverſion a un auter, & le te- 
nant del terre attourna, le rent 
paſſa al grauntee, coment que en 
le fait del grant de reverſion nul 
mention ſoit fait de le rent, pur 


ceo que le rent eſt incident al re⸗ 


verſion en tiel caſe, & nemy e con- 
verſo, &c. Car ii home voile 
graunter le rent en tiel caſe a un 
auter, reſervant a luy le reverſion 
del terre, coment que le tenant at- 
toꝛna a le grauntee, ceo ſerra fozſqs 
un rent lecke, cc. 


Nd it is to be underſtood, that 
ubere a leaſe for years or for 
life, or a gift in tail is made to any 
man, reſerving to ſuch Leſſor or 
Donor a certain rent, &c. if ſuch 
Leſſor or Donor grant his reverſi- 
on'to another, and the tenant of the 
land attorn, the rent paſſeth to the 
Grantee, although that in the deed 
of the Grant of the reverſion no 
mention be firade of the rent, for 
that the rent is incident to the re- 
verſion in ſuch caſe, and not e con- 
verſo, Oc. For if a man will grant 
the rent in ſuch caſe to another, re- 
ſerving to him the reverſion of 


the Land, albeit the Tenant attorn 


to the Grantee; this ſhall be but a 
rent ſecke, &c. 


Ok this Littleton bath ſpoken befoꝛe in the Chapter of Bents. - 


5 eck. 


„ 


$: 


C |] Tem, ſi home leſſa terre a un An man let land to another 

auter pur term̃ de fa vie, xk + for his life, and after he con- 
puis il confirma per ſon fait eſtate firm by his Deed the eſtate of the 
de le tenant a term de vie, le re⸗ Tenant for life, thè remainder to 
mainder a un auter en kee, & le te- another in fee, and the Tenant for 
nant a terme de vie acceptale fait, life accepteth the Deed”; then 


donques eſt le remainder en fait en 
celup a que le remainder eſt done 
ou limit per meſme le fait, car 
per lacceptance del tenant a term 
De vie del le fait, ceo eſt un agree- 
ment del lup, & ifſint un attoꝛne⸗ 
ment en ley. Mes uncoꝛe celup 
en le remainder navera aſcun 


4 « 


is the remainder in fait in him to 


whom the remainder is given or 
limited by the ſame Deed : for 
by the acceptance of the Tenant 
for life of the deed, this 1s an agree- 
ment of him, and ſo an Attorn- 
ment in Law. But yet he in the 
remainder ſhall not have any acti- 

action 


Lib. 3. 


Vide Sect. 325.575. 
2 25 


vid. pl. Com. 


— — — 
[4 20. ol. 
2 Kl. 2. in Waſte in 


ver eſerite. 


17 E. 3. t 4. 
30 H. 6. fol. 8. 14 H. 8. 
pl. Com. 149. in Throck - 
mortons caſe. 45 E. 3. 
14,713. 11 H. 79. 


14 H. 4. ll. 


Cap. 10. 


action de Mate ne witer benefic 
per ttel remalndet, fi non que il 
avoit le dit fait en poigne, per que 
le remainder fuit taile ou graunt a 
luy. Et pur ceo que en tiel cas le 
tenant a term de vie voile p cas re- 
teigner le fait a lup, a cel entent 
que celuy en le remainder naveroit 
Aſcun action de wafte envers lup, 
pur ces que fl ne poit vener daver 
le fait en ſa poſſeſlion, il ſerra bon 
& ſure choſe en tiel cas pur celuy en 
le remainder, que un fait endent 
ſoft fait per celup que voile fait 
tiel confirmation c le remainder 
ouſter, ac. & que celup que faire 
tiel confirmation delivera un part 
del Jndenture al tenant a terme 
de vie, & le auter part a celup que 
avera le remainder. Et donque il 
per monſtrance de le part del en- 
denture, poit aver action de waſte 
envers le tenant a terme de vie, & 
touts auters advantages que celup 
en le remainder poit aver en tiel 
caſe, Ec. 


Of Attornment. 


Seck. 573. 
on of Waſte nor other benefit b 

fuch remainder, unleſs that he hath 
the ſaid Deed in hand whereby the 
remainder' was entailed or granted 
to him. And becauſe that in ſuch 
caſe the Tenant for life peradven- 
ture will retain the Deed to him to 
this intent, that he inthe remainder 
ſhould not have any action of Waſte 
againſt him; for that he cannot 
come to have the Deed in his poſ- 
ſeſſion, it will be a good and fare 
thing in ſuch caſe for him in the re- 
mainder, that a Deed indented be 
made by him which will make ſuch 
Confirmation and the remainder 
over, &c. and that he which ma- 
keth ſuch Confirmation deliver one 
part of the Indenture. to the Te- 
nant for life, and the other part to 
him that ſhall have the remainder. 
And then he by ſhewing of that 
part of the Indenture may have an 
Action of waſte againſt the Tenant 
for life, and all other advantages that 
he in the remainder may have in 
ſuch a caſe, &. 


And this is the ſixth example of an Atteanment in Law. 


= HS Littleton putteth a caſe of a remainder whereunto an Attoꝛnment is rcquiſite. 
C 


Remainder aun auter, G c. Of this ſufficient hath been ſaid in the Chapter 


of Confirmation, Sc&.5 25. 


Deed life of Tena lite, 
he (hail not nerd to ſhew 


the Deen. 
¶ I ſerra bone & [ner choſe, Goc. 


0 


learned advice in a mans Conveyance ; fox thereby ſhall be pꝛebented man 


¶ Si non que il avoit le fait ex poigne. ny albeit he hath no remedy to come to 


becauſe he is pzivy in eſtate, he ſhall not main= 


ed; but then the rematnder is once executed, 


it appeareth how neceſſary it is to ufc 
ions, and 


Pp queſtion 
not to follow the advice of him chat is experimented only. Foz as in Phyfics, Nullum 
Hoamena 


all caſes. 


en idem omnibus, fo in La one dem op pxelidene of con 


bepance will uot fic 


S ect. 


UMI 


Lib. 3. 


C Tem, fi deur 

Joyntenantsſot, 
les queur lefſont lour 
terre a un auter pur 
terme de vie, rendant 
a eur e a lour heires 
certaine rent per an, 
en ceſt caſe fi un des 
Joyntenants en le re⸗ 
verſion releſſa a lauter 
Joyntenant en meſme 
le reberſion, ceſt releas 
eſt bone, & celuy a que 
le releas eſt fait avera 
ſole ment le rent del te⸗ 
nant a terme de vie, 
> avera ſolement un 
bꝛie ke de waſte envers 
Ity coment que il ne 
unques atturneroit p 
foꝛce de tiel releas, æc. 
Et la cauſe eſt pur le 
pꝛibity q un foits fuit 
perenter le tenant a 
terme de vie, « eur en 
le reverſion. 


Of Attornment. 


Sed. 574. 


Lſo, if two Joyn- 
tenants be, who 

let their land to ano- 
ther for term of life, 
rendring to them and 
to their Heirs a certain 
yearly rent: In this caſe 
if one of the Joynte- 
nants in the reverſion 
releaſe to the other 
Joyntenant in the ſame 
reverſion, this releaſe 
is good, and he to 
whom the releaſe is 
made ſhall have only 
the rent of the Tenant 
for life, and ſhall only 
have a Writ of Waſte 
againſt him, although 
he never attorned by 
force of ſuch releaſe, 
&c. And the reaſon is 
for the privity which 
once was between the 
Tenant for life and 
them in the Reverſion. 


Sect. 574. 


C Eux joynte- 
f Hants „ And 
ſo it is ( as it is here under⸗ 
ſtood) albeit there be th:ee oꝛ 
moꝛe Jopntenants, and one 
of them releaſeth to one ot the 
other. ; 
It is true, that there is a 
difference between theſe re⸗ 
leaſes; foz the releaſe in the 
one cale maketh no dcgree, 
but he to whom the Beleaſe 
is made-is ſuppoled in from 
the firſt Feoffoz ; and in the 
other it woꝛketh a degree, and 
he to whom the releaſe is 
made in the Per by him; yet 
in neither of theſe * caſes 
there is requiſite any attozn= 
ment, foz both of them are 
within Littletons reaſon foz 
the p:ivity, &c. 

C Par le privity, & c. 
For if one jopntenant make 
a leaſe foz-pears, reſerving a 
Bent and dieth, the Survi= 
voz (ſhall not have the rent; 
and therefoze Littleton Here 
add:th materially, fox the 
p21vity that was between the 
tenant foz life and them in 
the reverſion, 

And here it is good to be 
ſeen what grantozs oz others 
that make Tonvepances, 8c. 
are ſuch as their G:zants- oz 
Convepances are either good 


without Attoꝛnment; 02 where the Tenant is no way compellable to attozn. Tenant foz 45 E. 3 6b. 
life hall not be compelled to attoꝛn in a Quid juris clamat upon a grant of a reverſion by fine 73 Elz. Dyer 180. 
Holden of the King in chief without licence; but the reaſon hereof is, not becauſe the Tenant 759-3. #9185. Ju 
fo: lite might be charged with the fine ; foz his eſtate was moze ancient then. the fine levied ; ** 44. 
but becauſe the Court will not ſuffer a pꝛejudice to the King, and the King may ſeiſe the re⸗ 
verſion and rent, and ſo the Tenant ſhall be attendant to another. Allo it is a general rule, 
_— when the grant by fine is defeaſible, there the Tenant ſhall not be compelled to at⸗ 36 8.6.24. 
ozn. "lp |; 
As if an Infant levy a fine, this is defeaſible by Writ of Erroz during his minozity, and 
therefoze the Tenant ſhall not be compelled to attoꝛn. | 
So if the Land be holden in ancient Demeſne, and he in the reverſſon levieth a fine of 5 E. 3.25. 3r E. 2. Anct- 
the reverſion at the Common Law, the Tenant ſhall not be compellable to attozn, berauſe the ©2* Pemeine 16, | 
eſtate that paſſed is reverſible in a Writ of Deceit, We | 
Do if the Tenant in tail had levied a fine, the Tenant ſhould not be compelled to attozn, 24 k. 2 25. b. 37 H.6.33, 
becauſc it was defeaſible by the iſſue in tail. s 48 E. 3.23. f 
But now the Dtatutes of 4 H. 7. & 23 H. 8. having given a further ſtrength to fines to bar 
the iſſue in tail, the reaſon of the Common Law being taken awap; the Tenant in this 
caſe hall be compelled to attozn, as it was adjudged * in Juſtice Windhams caſe. (*) Lib.3. fol.86. Ju- 
If an alienation be in Moꝛtmain, the tenant ſhall not be compelled to attozn, becauſe the *<<Windhams caſe. 
Lo2d Paramount may defeat it. | 17 E.3-7, 23 E-.18, 


3 ef. | 


Lib. 3. 


Vide Sect. 549.353 ·5 36. 


6 E. 3.30 b. 2 H. 5. 4. 
: H.5. 2 34 H. 6.6. 18 
E. 3.47. = H. 6. 10. 


(c) Brazbricches caſe, 
p. 15 Eliz. 

Dean of Pauls caſe. 
29 Kliz. 


Cap. 10. 


N meſine le manner, & pur 

L. meſme la cauſe eſt, lou home 
leſſa terre a un auter pur terme de 
vie, le remainder a un auter pur 
terme de vie, reſervant le rever⸗ 
ion al leſſoʒ, en ceſt cas ſi celuy en 
le reverſion releſſa a celup en le re⸗ 
mainder & a ſes heires tout ſon 
dꝛoit, ac. donq; celuy en le remain⸗ 
der ad un fee, ac. et il avera un bre 
de Naſte en vers le tenant a terme 
de vie ſans aſcun attoꝛnment de 


luy, tC, 


Here habe been 
1 now, in all, ſeven 
Examples that 
Lirtleron putteth of an Þt= 
— 12 
putteth two ca 
alſo of 1 es Wh in Law, 
And the reaſon of both 
theſe are here rendꝛed by 
Littleton. 
notice, Littleton ſaith, that 
the Leſſee ſhall not by 
Law be miſconuſant of 
the Feoffments that were 
made of and upon the 
ſame land. Ind the reaſon 
of the Attozument is, 


fimpl 
A 
c is regrels leab⸗ 
eth reverſion in 2 2 
Feoffee, ( which ſaith Lir- 
tleton) is a good Attozn= 
ment. The lame Law it 
is of a Tenant by Sta⸗ 
tute Merchant, 02 Dta= 
ple, oz Elegit. Ind lo it 
is of a Leaſe foz life, as 
Littleton here ſaith ; and 
lo it was reſolved (c) 
in Brasbritches caſe , and 
after in the Dean of 
Pauls His Caſe in thc 


Firft fo: the 


Sed. 575, 


Of Attornment. Sed. 575, 576,577. 


N the ſame manner, and for 
the ſame cauſe is it, where a 
man letteth land to another for 
life, the remainder to another for 
life, reſerving the reverſion to the 
leſſor 3 in this caſe, if he in the re- 
verſion releaſeth to him in the re- 
mainder and to his heirs all his 
right, &c. Then he in the remain- 
der hath a fee, &c. And he ſhall 
have a Writ of Waſte againſt che 
tenant for life without any attorn- 


ment of him, &c. 


This needeth no explicat ion. 


Sed. 576, 5 77. 


C Ie. home leſſa 

terres ou Tene⸗ 
ments a un auter pur 
terme des ans, & puts 
il ouſta ſon termour, æ 
ent enfeoffa un auter 
en kee, & puis le tenant 
a terme dans enter ſur 
le feoffee, enclaimant 
ſon terme, ac. et puis 
fait waſte, en ceſt caſe le 
feoffee avera per la ley 
un bzjiefe de waſte en⸗ 
vers luy, & uncoze il 
nattamaſt pas a iuy. 
Et la cauſe eff, come 
jeo ſuppoſe, pur ceo que 
celuy que ad doit de 
aver terres ou tene- 
ments pur terme dans, 
ou auterment, ne ſer- 
rott per la ley miſco⸗ 
nuſant de les feoffe- 
ments que fueront faits 


Lſo, if a man ler 
lands or tenements 
to another for term of 
years, and after he ouſt 
his termor, and thereof 
enfeoff another in Fee, 
and after the tenant for 
years enter upon the 
feoffee, claiming his 
term, &c. and after doth 
waſte; in this caſe the 
feoffee ſhall have by 
law a Writ of Waſte a- 
gainſt him, and yet he 
did not attorn unto 
him. And the cauſe is, 
as I ſuppoſe, for that he 
which hath right to 
have lands or tenements 
for years, or otherwiſe, 
ſhould not by Law be 
miſconuſant ofthe feoff- 
ments which were made 
of and upon the ſame 
De 


UNI 


LIMI 


Lib. 3. 

de c fur meſmes les 
terres, cc. et entant 
q ꝑ tiel Feoffimt le te- 
nat a ᷑me das fuit mis 
hoꝛs de ſon poſſeſſion, 
& p ſon entre ilcauſaſt 
le reverſio deſtre a ce- 
luy a le feoffm̃t fuit 
fait, C eſt bon attome- 
ment: car celuy a q̃ le 
feoflĩt uit fait, aboit 
nul reverſiõ devant q̃ 
le tenant a terme dans 
avoit enter ſur luy, pur 
ceo que il fuit en pol⸗ 
ſeſſton en ſon demeſne 
come de fee, & ꝑ lent᷑ 
del tenãt a term̃ dans 
il pad foꝛſq; un rever- 
ſion, quel eſt ple fait 
teñ a term̃ dans, S. p 


fon entrie, cc. 


Sect. 


C Eſme la ley 
eſt, come il 


. ſemble, lou un Leas eſt 


fait pur terme de vie, 
ſavant le reverſion al 
Lefſoz, i Leſſoz dif- 
ſeiſiſt le Lefſe, & fait 
feoffinent en Fee, ſt le 
tenant a terme de vie 
enter & fait waſte, le 
feoffie avera buyefe de 
waſte ſans aſcun auter 
attoꝛnment , Cauſa 
qua ſupra, Kc. 


Of Attornment. 


lands, &c. and inaſmuch 
as by ſuch feoffment the 
tenant for years was 
put out of his poſſeſſi- 
on, and by his entry he 
cauſed the reverſion to 
be to him to whom the 
feoffment was made, 
this is a good attorn- 
ment, for he to whom 
the feoffment was made 
had noreverſion before 
the tenant for years had 
entred upon him, for 
that he was in poſſeſſi- 
on in his demeſne as of 
fee, and by the entry of 
the Tenant for years, 
he hath but a reverſi- 
on, which is by the act 
of the tenant for years, 
e by his entry, &c. 


37 


He ſame Law is, 

as it ſeemeth, 

where a Leaſe is made 
for life, ſaving the re- 


verſion to the Leſſor, if 


the Leſſor diſſeiſe the 
Leſſee, and make a fe- 
offment in Fee, if the 
Tenant for life enter 
and make waſte, the fe- 
offee ſhall have a Writ 
of Waſte without any 
other attornment, cau- 


fa qua ſupra, &c. 


Sed, 577. 


Common place. Wut ſhall 
the Leſſee in this caſe whe= 
ther he will cz no do an Act 
that amounts to an Attoꝛn⸗ 
ment, viz. by his regreſs, oz 
elſe loſe the p:ofit of his 
land? And ſome do hold 
that in that caſe, if the Leſ= 
lee fo; life do recover in an 
Alliſe, this is no Attozn⸗ 
ment, becauſe he comes to 
it bp courle of Law, and not 
bp his boluntarp act, And 
ret in that .caſe, as in the 
caſe of the fine, the ſtate of 
the reverſion is in the feoffee, 
(f) But others do hold tt all 
one in caſe of a recovery, and 


a I; he Leſſor dfiſeiſe 
g the e 
Tenant fo: lite oz ouſt Te= 
nant foz pears, and maketh 
a feoffment in fee: bp this 
the rent relervcd upon the 
Leaſe fo: life oz pears is not 
extinguiſhed, but by the re= 
greſs of the Leſſee the rent 
is rebived, becauſe it is inci⸗ 
dent to the reverſion ; and ſo 
it hath been adjudged, But 
if a man be ſeiſed of a rent in 
Fee, and diſſeiſe the Tenant 
of the Land, and make a fe- 
offment in fee, the Tenant 
re=entreth, this rent is not 
revived, And ſo note a di= 
verſity between a rent inct= 


319 


34 H. 6.7. 


(f) 18 E. 3.48. b. 

Lib 6. fol. 60.b. | 
Sir Moyle Finches caſe. 
(2) 9 H 6.16. Dean of 
Pauls caſe. ubl ſupra. 


dent toa reverſion, and a rent 


not incident to a reverſlon. 
It two jopnt Leſſees foz 
pears, oz foz life, be ouſted 
02 diſſeiſed by the Leſſoz, and 
be enfeoffe another, if one of 
the Leſſees re-enter, this ts 
a good Attoznment, and ſhall 
bind both; foz an YFttozn= 
ment in Lab is as ſtrong as 
an Fttoznment in Deed. 
3 a —— make a —_ foz 
berſlon foz lite, and the Leſ= 
ſee attoꝛn, and after the Lef= 
ſoz diſſeiſe the Leſſee foz lite, 
and make a feoffment tn fee, 
and the Leſſee re-enter, this 
hail leave a reverſſon in the 
G:antee foz life, and another 
reverſion in the feolfee ; and 


pet this is no Attoꝛnment in Law of the G:antee foz life, becauſe he doth no act, noz aſſent 
to anp which might amount to an Attozument in Law. Et res inter alios acta alteri nocere 
non deber. Neither hath the grantee foz life the land in poſſeſſion, ſo as he map well be miſ⸗ 


conuſant of the feoffment made upon the Land, 
the reverſion in fee doth pals to the Feoffee, 


and ſo out of the reaſon of Littleron. But pet 


LIN 


Sea. 


Lib. 3. 


vid. Sect. 194.273. 


Cap. 10. 


4 Ere it appeareth, that 
. where the Anceſtoꝛ 
taketh an eſtate of Freehold, 
and after a Bemainder is li⸗ 
mitted to his right Yeirs, 
that the Fee-ſimple veſteth 
in himſelf, as well as if it 
had been limited to Him and 
to His hers 3 fo: his right 
heirs are in this caſe woꝛds 
of limitation of Eſtate, and 
not of purchaſe. Dtherwile 
it is, Where the Anceſtoꝛ ta= 
keth but an Eſtate foz pears : 
As if a Leaſe foz pears be 
made to A. the remainder to 
B. in tail, the remainder to 
the right heirs of A. there 


the remainder veſteth not in 


A. but the right heirs ſhall. 
take by purchaſe, if A. die 
during the eſtate Tati; foz 
as the AInceſtoz and the heir 
are Correlativa of inheritance, 
fo are the Teſtatoꝛ and Exc= 
cuto:, 02 the Inteſtate and 
Adminiſtratoz of Chattels. 
And ſo it ts, if A. make a 
Feoffment in fee to the uſe 
of B. foz life, and after ts the 
ule of C. fox life, 02 in tail, 


Of Attornment, 


Seck. 578. 
C || Tem, ũ leas ſoit 


fait pur terme 8 


vie, le remainder a un 
auter en le Taille, le 
remainder ouſter a les 
dꝛolt heires le tenant a 
terme de vie; En 
ceſt caſe ſi le tenant a 
terme de vie granta 
ſon remainder en kee 
a auter per ſon Fait, 
cel remainder main⸗ 
tenant paſſa per le fait 
ſans aſcun Attourne⸗ 
ment, #c. Car ſi aſcun 
doit attome en ceſt 
caſe, ceo ſerroit le Te⸗ 
nant a terme de vie, & 
en vain ſerroft que il 
atturneroit fur ſon 
grant demeſne, æc. 


Sect. 578, 579. 


Lſo, if a Leaſe be 

made for life, the 
remainder to another 
in tail, the remainder 
over to the right heirs 
of the Tenant for life; 
in this caſe if the Te- 
nant for life grant his 
remainder in Fee to 
another by his Deed, 
this remainder mainte- 
nant paſſeth by the 
Deed without any At- 
tornment, &c. for that 
if any ought to attorn 
in this caſe, it ſhould 
be the Tenant for life; 
and in vain it were 
that he ſhould attorn 


upon his own Grant, 
VC. 


and after to the ule of the right heirs of B. B. hath the Fee⸗ſimple in him, as well when it 


is by wap of limitation of ule, as when it is by Att executed. 
¶ Er vaine ſerroit, & c. 


Quod vanum & inutile et Lex non requirit. Lex eſt ratio 


ſumma, quz jubet quæ ſunt utilia & neceſſaria, & contraria prohibet, and arguments dꝛawn from 


hence are fozcible in Zaw. 


5 Seck. 579. 


Cem, ifoitSeignio) & Te- 


nant, & le Tenant tient del 


Seignto? per certaine rent en ſer⸗ 


vice de chivalier; ũ le rl — | 


ta les ſervices de ſon Tefit p fine, 
les ſervices {ont maintenant en 
le grant per foie del fine, mes 
uncoze le Stir ne poſt pas di⸗ 
ſtreyne p alcun parcel ve les fer- 
vices ſans attournment : Des it 
le tenant devia ( ſon heire deins 
age) le Sur avera le gard del 


Lfo, if there be Lord and Te- 
nant, and the Tenant holdeth 
O 


of the Lord. by certain Rent and 


Knights ſervice, if the Lord grant 
the ſervices of his Tenant by fine, 
the ſervices are preſently 1n the 
Grantee by force of the fre : but 


yet the Lord may not diſtrein for 
any parcel of the ſervices, with- 


out Attornment. But if the Te- 
nant dieth, his heir within age, 
the Lord ſhall have the wardſhip, 

cozps 


UM 


Lib. 3. 
coꝛps del heire, & de ſes terres, cc. 
coment que il ne unq; atturnaſt, 
pur ceo que le Seignioꝛy futt en le 
grantee, maintenant per fozce de 
fine. Et aury en tiel cas, ſi le te⸗ 
nant mozuſt ſans heir, le Seignioz 
avera les tenements per voy del⸗ 


Of Attornment. 


Sed, 580, 581. 
of the body of the heir, and of his 
lands, &c. albeit he never attorned, 
becauſe that the Seigniory was in 
the Grantee preſently by force of 
the fine. And alſo in ſuch caſe, if the 
Tenant die without Heir, the Lord 
ſhall have the Tenancy by way of 


cheat. 


Eſcheat. 


4 Ere Littleton beginneth to ſhew what advantages the Conuſee of a Fine map take 
H befoze Attoznment, and what not. 

ch) Firſt, He cannot diſtrain, becauſe an Avowꝛy is in lieu of an Action, and thereunto (<8 8.3 44. 26 b. 3 | 
pꝛivity is requiſite, Do likewiſe, and foꝛ the ſame cauſe he cannot have an Action of waſte, $3- 10 H 6.16. 34 H 6. 
no: WUrit of Entry, ad Communem legem, oz confimili caſu, oz in Caſu proviſo, wit of Cuſtoms 
and ſervices, noz Writ of dard, &c. | | 

But if a man make a Leaſe foz years, and grant the reverſion by fine, if the Leſſee be ou⸗ 
ſted, and the Conulee diſſeiſed, the Conuſee without Attoꝛnment ſhallmaintain an Aſliſe, foꝛ 
this durit is maintained againſt a ſtranger, where there needeth no pꝛivbit y. And ſuch 
things as the Loꝛd may letſe oz enter into without ſuing any Action, there the Conulee be⸗ 
foze any Attomment map take benefit thercof, as to ſeize a Ward oz Heriot, oz to enter 


into the Lands oz Tenements 


of 


a Ward, oz eſcheated to him, oz to enter foz an alienation of 


Tenant foz life 02 pears, oꝛ of Tenant by Statute⸗Merchant, Staple, oz Elegit, to his 


diſheriſon. 


N melme le 

manner elt, ſi 
home granta le rever⸗ 
ſion de ſon tenant a 
terme de vie, a un aut 
per fine, le reverſion 
paſſa maintenant al 
Otantee per fo2ce del 
fine, mes le grantee 
jammes navera Action 
de TUaſt ſans atturn- 


ment, c. 
Seat. 


C Es uncoꝛe ſi 
le Tenant a 
terme de vie alienaſt 
en fie, le grantck poit 
enter, cc. pur ceo que 
le reverſion fuit en luy 
per foꝛce del Fine, f 
tiel alienation fuit a 
{on diſheritance. 


Sed. 580,581. 


N the ſame manner 
it is, if a man graft 
the reverſion of his te- 
nant for life, to another 
by fine, the reverſion 
maintenant paſleth to 
the Granteeby forceof 
the fine, but the Gran- 
tee ſhall never have an 
Action of waſte with- 
out Attornment, &c. 


ſ 


581. 


Ut yet if the te- 

nant for life al ie- 
neth in Fee, the gran- 
tee may enter, &c. be- 
cauſe the Reverſion 
was in him by force of 
the fine, and ſuch Ali- 
enation was to his diſ- 
heritance, 


LIII 2 


4 1* is ſaid in our Books, 

That if tenant foz life 
hath a pꝛiviledge not to be 
impeachable of Waſte; oz any 
other pꝛibiledge, i he doth 
attoꝛn without ſabing his 
pꝛibiledge, that he hath loſt 
it, tohich is lo to be under= 
ſtood, where he attoꝛns in a 
Quid juris clamar, bꝛought by 
the Conulee of a fine, that if 
he claimeth not his Pꝛi vi⸗ 
ledge, but attozn generally, 
his p2iviledge is loſt, foz that 
the wꝛit ſuppoſeth him to be 
but a bare Tenant fox life, 
and by his general Attozn= 
ment accozding to the TUrit 
he is barr d foz eber to claim 
any ni biledge, but a bare E= 
ſtate foz life. But if upon a 
grant of the reverſion by dced, 
the Tenant fo: lite doth ate 
tozn, he loſeth no pꝛiviledge; 
foz there can be no concluſion, 
oz bar by the attoznment in 
pals: and ſo it is of an attozn= 
ment in Law, as if the Leſſoꝛ 
diſſeiſe the leſſee foꝛ lite, and 
make a feoffment in fee, and 
the Leſſee re enter, this is an 
attoznment in Law, which 
ſhall not pzejudice him 


Sed, 


7 12 E. 4 4 40 E. 3.7. 
5 H. 5. 12. 48 E. 3. 15. b, 
3 E. 2. Droit 33. | 


40 E.3 7. 43 E 3.5. 
48 E. 3.32. 45 E 3.6. 

21 E 3.48. 24 E. 3. 32. 
39 H. 6. 25. F. N B. 130 b. 


Lib. 3. 


(b) 43 E:3-56 


45 E.3.11.2. Vet. N. B. 
in Per quæ ſervitia. 5 Fe 
3. Meſne 56. & per 

quæ ſervitia 16. 37 H. 
6.33. 39 H. 6. 25. 18 E. 


4˙7. 


vide Sec. 557. 


Cap. 10. 


of any p2iviledge : lo it is if 
the lelloꝛ levy a Fine ot the 
reverſion, and the Conulce 
die without heir, whereby 
the Re verſion eſcheateth, in 
this cale the Law doth ſup⸗ 
ply an Attoznment, and 
therefoze the leſſee (hall loſe 
no pꝛibiledge. But in the 
Quid juris clamat, if the leſſee 
he w his eſtate and his pꝛi vi⸗ 
ledge, and is readp, ſaving to 
him his pꝛiviledge, &c. to at= 
to2n, herebp either his pzivi= 
ledge ſhall be allowed and en= 
tred of recoꝛd, oz he ſhall not 
be compelled to attoꝛn: (b) 
and if the Plaintiff be with- 
in age, fo as he cannot ac⸗ 
knowledge the pꝛiviledge, the 
tenant (hall not be compelled 
to attozn until his full age, 
when he map acknowledge it. 
But other wile it is (as ſome 
hold) it a Quid juris clamat be 
bzought by Baron and Feme, 
the p2iviledge ſhall be entred 
into the Boll notwithſtand= 
ing the is a Feme Covert. 
And in a per quæ ſervitia 
bꝛought by the Conuſee of the 
meſne, the Tenant may ſhew 
that he held by homage Jun= 
ceſtrel, and ſaving to him his 
Marrantp and acquital, he is 
ready to attozn. In the ſame 
manner, if the Tenant hath 
any other acquital, and the 
Weſne levp a fine to one foꝛ 
lite, the remainder to another 
in Fee, the Tenant foz life 
bzingeth a per quz ſervitia, 
and the Tenant is ready to 
attoꝛn, ſaving his acquital, 
and the Plaintiff acknow= 
ledgeth it, and thereupon the 
Tenant attozn, Tenant foz 
lite dieth; in this caſe, albeit 
regularly, the Attoꝛnment to 
the Tenant fo life is an At⸗ 
toznment to him in the re⸗ 
mainder, pet in this caſe he in 
the remainder ſhall not di= 
ſtrain, till he hath acknow= 
ledged the acquital, which 
mult be in a per quz ſervitia 
bꝛonght him by againſt the 
Tenant. 


Of Attornment. 


Seck. 


C Es en ceſt 

| cas lou le 
Seignioz granta les 
ſervices de ſon Te- 
nant per fine, ſi Te⸗ 
nant devie ( ſon heire 
eſteant de plein age) 


le grantee per le fine 


navera reltefe, ne un⸗ 
ques diſtreinera pur 
reliefe, ft non que 
il avoit lattomement 
vel Tenant que mo- 
ruſt, car de tiel choſe 


que giſt en diſtreſſe, 


ſur que le Bꝛieke de 
Replevin eſt ſue, cc. 
home doit & covient 
davower le pꝛiſel boñ 
E dꝛoiturel, cc. et la 
covient eſtre attoꝛne⸗ 
ment del Tenant, co⸗ 
ment que le graunt 
de tiel choſe ſoit per 
fine, mes daver le 
gard de les terres ou 
tenements iſſint tenus 
durant le nonage 
lheire, ou de eur aver 
per voy deſcheat, la 
ne beſoigne aſcun di⸗ 
ſtreſſe, ec. mes un 
entrie en la terre per 
foxce de le dꝛoit del 
Seignioꝛy que le gran⸗ 
tee ad per fo2ce del 
Fine, cc. Sic vide di- 
verſitatem. 


Sect. 58 2. 


582. 


Ut in this caſe 
where the Lord 
granteth the ſervices of 
his Tenant by fine, if 
the Tenant die (his heir 
being of full age) the 
grantee by the fine ſhall 
not have relief, nor ſhall 
ever diſtrein for relief; 
unleſs that he hath the 
Attornment of the Te- 
nant that dieth: for of 
ſuch a ching which lieth 
in diſtreſs, whereup- 
on the Writ of Re- 
plevin is ſued, &c. a 
man muſt and ought 
to avow the taking 
good and rightful, &c. 
and there ought to be 
an Attornment of the 
Tenant, although the 
grant of ſuch a thing 
be by fine: but to 
have the Wardſhip of 
the lands or tenements 
ſo holden during the 
nonage of the Heir, 
or to have them by 
way of eſcheat, there 
needs no diſtreis, &. 
but an entry into the 
Land by force of the 
right of the Seignio- 
ry, which the Gran- 
tee hath by force of 
the fine, &c. Sie vide 
diverſitatem, Ec. 


J Alien en fee, & d. Ot this ſufficient hath been ſaid in the next precedent Sertion. 
Df this lufficient hath been ſaid in the next pzete dent 


¶ Navera reliefe, ec. 


Dertion, 


Seat. 


UMI 


UMI 


Lib. 3. 


Of Attomment. 


Set. 583. 


Leck. 583. 


K JCem, ſi ſoit Sefgnioz, meſne, 

« tenant, tle meſne granta 
per fine les ſervices de ſon tenant 
a un auter en fee, & puis le gran- 
tee moꝛuſt ſans heire, o2e les ſer⸗ 
vices des melnaltie deviend2zont 
c eſcheate al Seignio2 Para⸗ 
mont per voy deſcheat ; & ſi apꝛes 
les (ſervices del meſnaltie ſont ade⸗ 
rere, en ceſt cas celuy que fuit 
Seignioz Paramont pott diſtrei⸗ 
ner le tenant, nient obſtant que le 
tenant ne unques atturnalt ;- & le 
cauſe eſt, pur ceo que le meſnaltie 
fuit en fait en le grantee per fozce 
de le dit fine, c le Seignioz 


Paramont puiſſoit avower ſur le 


grantee, pur ceo que il kuit fon 
tenant en fait, coment que il ne 
ſerroit a ceo compelle, cc. Mes 
ſi le granto2 en ceſt- caſe deviaſt 
ſans heire en la vie le grantee, 
donque il ſerroit compelle davow- 
er fur le grantee, & aury entant 


q le Seignioꝛ PParamont ne claime 


le meſnaltie per fozce del graunt 
fait per fine levie per le meſne, 
mes per vertue de fon Seigniozie 
JParamont, 8. per voy deſcheat, il 
avowa ſur le tenant pur les ſer⸗ 
vices que le meine avoit, c&c. co⸗ 
ment que le tenant ne unques at⸗ 
turna pas. 


Lſo, if there be Lord, Meſne 

and Tenant, and the Meſne 

grant by fine the ſervices of his Te- 
nant to another 1n fee, and after 
the grantee die without heir, now 
the ſervices of the Meſnalty ſhall 
come and eſcheat to the Lord Para- 
mount by way of eſcheat; and if af 
terwards the ſervices of the Meſ- 
nalty be behind; in this caſe he 
which was Lord Paramount may 
diſtrain the Tenant, notwithſtand- 
ing that the Tenant did never at- 


321 


torn; and the cauſe is, for that the 


Meſnalty was in Deed in the Gran- 
tee by force of the ſaid fine, and the 
Lord Paramount may avow upon 
the Grantee, becauſe indeed he was 
his Tenant, albeit he ſhall not be 
compelled to this, &c. But if the 
grantor in this caſe had died with- 
out heir in the life of the Grantee, 
then he ſhould be compelled to a- 
vow upon the Grantee; and alſo 
in as much as the Lord Paramount 
doth not claim the Meſnalty by 
force of the Grant made by fine le- 


vied by the Meſne, but by virtue of 


his Seigniory Paramount, 2iz. by 
way of eſcheat, he ſhall avow up- 
on the Tenant for theſervices which 


the Meſne had, &c. albeit that the 


Tenant did never attorn. 


Leere Littleton putteth a caſe; where one that claimeth under a Conuſee by fine may 
1 diſtrain oz maintain any action, albeit there never was any attoznment made to the 


Conulee, oz to him that hath his eſtate, 


And here is a diverſitp.between an act in Law that giveth one inheritance in lieu of ano⸗ 


ther; and an act in Law that convepeth the eſtate of the Conuſee only. 


Df the fozmer Little- 


Paten putteth an example of the eſcheat of the Meſnalty which dꝛowneth the Deigntozp 
amount ; and therefo:e reaſon would that the Lozd by this au in Law ſhould Have as 
much benefit of the Melnalt y eſcheated, as he had of the Deigniozy that is dꝛowned; and the 
rather foz that the Law caſteth it upon him, and he hath no remedy to compel the Tenant to 


atton, 


48 E. 3.2. 24 H.6 7. 

37 H. 6. 38. 39 H. 6. 32. 
5 H. 2. 18. per Curiam. 
Lib. 6. fol: 68. Sir Moyle 
Finches caſe. 


Lib. 2: 


(e) Tem ps E. z. Attorn. 
| 4 29 H 6.38. per Pri- 
ot. 


Sir Moyle Finch:s caſe, 
ubi ſupra. 


(dq 5 E.3.2.34 H. 6. 7. 
5 H©7.18. per Curiam. 


13 H. 4. avovTry 237. 


Lib. 6. ſol. 68. in Sir 
Moyle Finches caſe. 


27 H. 8. cap. 10 


Cap. 10. 


Of Attornment, Sec. 584, 58 5. 


attom. Inother reaſon hereof Littleton here pieldeth, becauſe the Lozd cometh to the 
Melnaltp by a Seigniozy Paramount, and thcrefoze there ncedeth no attoznment. (c) As 
it Leſſce foz life be of a Mannoz, and he ſurrciider his Eſtate to the Leſloz, there needeth 
no attoznment of the Tenants, becauſe the Leſſoz is in by a title Paramount. But 


ik the Conulce dicth, and the Law caſteth his Seignioꝛp upon his heir by deſcent, he ſhall 


not be in any better eſtate than his Anceſto 


the Conulec. 


2 was, becauſe he claimeth as heir mcerly by 


So it is (as hath been ſaid )) if the Conuſee of a fine bekoze Attoznment bargaineth 
and ſelleth the Dcigniozy by Deed indented and inrolled, the Bargainee ſhall not di= 
ſtrain, becauſe the Bargaino:, from whom the Setgniozy moveth, had never actual pol⸗ 


ſeſſion. 


So and fo: the ſame reaſon if a reverſion be granted by fine, and the Tonulee befoze At⸗ 
toznment diſſeiſe the Tenant koz life, and make a feoffment in fee, and the Leſſee re-enter, 


the feoffee hall not diſtrain. 


9 Ere Littleton expꝛeſ⸗ 
ſeth two diverſi⸗ 
ties, firſt between an act in 
Law, and the grant of the 
party. This cale is put 
of an (d) eſcheat, which 
is a meer act in Law; 
but ſo it is when it is part= 
Ip bp act in Law, and part⸗ 
lp by the Ac of the partp ; 
as if the Conulce of a Dta= 
tute Merchant extendeth a 
Seigniozp oz Rent, he ſhall 
diſtrain Hithour any At⸗ 
toꝛnment. If a man make 
a Leaſe fo: life oz pears, and 
after levp a fine to A. to the 
uſe of B. and His Heirs, B. 
ſhall difiratn oz have an 
Action of Waſte, albeit the 
Conuſee never had any At= 
toꝛnment, becauſe the Rever⸗ 
ſton ts veſted in him by foꝛce 
of the Dtatute, and hath no 
remedy to compel the Leſſee 
to attoꝛn. | 
And ſo it is of a bargain 
and ſale by Deed indented 
and inrolled; but this is by 
fo:ce of a Dtatute ſince Lit- 
tleton wote. 


Secondlp, where he that 
cometh in by act in Lab is 
tn the per, as the heir of the 
Conuſee, who fitteth in his 
Anceſtozs feat , Tanquam 


Sed. 584. 


C J2 meſme le 

maner eff, lou 
le reberſion dun te⸗ 
nant a terme de vie 


ſoit grant per fine a 


un auter en fer, & le 
grantee apꝛes mozuſt 
ſans heire, oꝛe le Seig⸗ 
nto2 ad le Reverſion 
per voy deſcheat. Et 
ſi apꝛes le tenant fait 
waſfe' le Seignioꝛ a- 
vera bꝛiefe de waſte 
envers luy, nient con- 
triſteant que il ne un⸗ 
ques atturna, Cauſa 
qua ſupra. Mes lou 


un home claime per 


foꝛce del graunt faſt 
per le fine, 3. come 
heire, ou come aſſignte, 
la il ne diſtreinera ne 
avowera, ne avera ac⸗ 
tion de waſt, c. ſans 
Attomement. 


N the ſame manner 

it is, where the 
reverſion of a Tenant 
for life 1s granted by 
fine to another in Fee, 
and the grantee after- 
wards dieth without 
heir,now the Lord hath 
the reverſion by way of 


_ eſcheat; and if after the 


Tenant maketh waſte, 


the Lord ſhall have a 


writ of Waſte againſt 
him, notwithſtanding 
that henever attorned, 
Canſa qua ſupra. But 
where a man claimeth 
by force of the grant 
made by the fine, as 
heir, or as aſſignee, &c. 
there he ſhall not di- 
ſtrain nor avow, nor 
have an action of waſte, 
&c. without Attorn- 
ment. 


pars anteceſſoris de ſapguine, and the Loꝛd by eſcheat, which is an eſtranger, and cometh meer⸗ 


Ip in the poſt. 


Sed. 585. 


Tem, en ancient Bozoughs Lſo, in ancient Boroughs and 


& Cities, lou terres & tene- 


Cities, where Lands and Te- 


ments 


UM 


Lib. 3. 


ments deins meſme les Bo⸗ 
roughes & Cities ſont deviſabte 
per teſtament per cuſtome- uſe, 
cc. ſi en tiel Bozough ou Citie 
home ſoit ſeiſte de rent ſervice; ou 
de rent charge, & deviſa cel rent 
ou ſervice a un auter per ſon te- 
ſtament & mozuſt, en ceſt cas ce⸗ 
luy a que tiel deviſe eſt fait, poit 
diſtreiner le tenant pur le rent ou 
ſervice aderere, coment que le te⸗ 
nant nattozna pas. 


Of Attornment. 


Sed. 586. 


nements within the ſame Boroughs 
and Cities are deviſable by teſta- 
ment, by cuſtom and uſe, &c. if in 
ſuch Borough or City a man be 
ſeiſed of a Rent ſervice, or of a 
Rent charge, and deviſeth ſach rent 
or ſervice to another by his Teſta- 
ment and dieth. In this caſe he to 
whom ſuch deviſe is made, may di- 
ſtrein the Tenant for the rent or 
ſervice arere, although the Tenant 
did never Attorn. 


Leere doth Littleton put a caſe, where a man may have a Deigniozp, Bent, Reverſi= 

1 on oz remainder meerlp by the act of the party and may diſtrain, and have any ac⸗ 
tion without anp attoznment, and that is by devile of Lands deviſable by cuſtom when Lit- 
tleton wꝛote, by the laſt Will and Teſtament of the owner. 


Leck. 


C Nmeſmelemanner eff, lou 

home leſſa tielx tenements 
Deviſables a un auter pur terme 
de vie, ou per terme dans, & de⸗ 
viſa le reverſion per ſon teſtament 
a un alter en kee, ou en kee taile, 
c mozuſt, & puis le tenant fait 
waſte, celupy a que le deviſe fuit 
fait avera baiefe de waſte, coment 
que le tenant ne unque attoma. 
Et la cauſe eſt pur ceo, que la vo- 
lunt le deviſour fait per ſon Te- 
ſtament ferra perkoꝛme ſolon- 
que lentent del deviſour, & ſi Tef- 
fect de ceo girroit ſur lattourne- 
ment del Tenant, donques per 
caſe le tenant ne vople unques 
atturner, & donques le volunt 
del deviſo2 ne ſerroit ungue: per- 
foune, cc. et pur ceo le deviſte di- 
ſtreinera, tc; ou avera action de 
waſte, cc. ſans attomment.. Car 
ſt home deviſa tiels Tenements a 
Un auter per Con Tettament, — 
c le devilee- enter, fl an fre fit 


586. 
T the ſame manner is it, where 


a man letteth ſuch Tenements 

deviſable to another for life, 
or for years, and deviſeth the 
Reverſion by his Teſtament to an- 
other in Fee, or in Fee-tail, and 
dieth, and after the Tenant com- 
mits Waſte, he to whom the deviſe 
was made ſhall have a writ of waſte, 
although the Tenant doth never 
attorn. And the reaſon is, for that 
the Will of the Deviſor made by 
his Teſtament ſhall be performed 
according to the intent of the De- 
viſorz and if the effect of this 
ſhould lie upon the Attornement 
of. the Tenant, then perchance the 
Tenant would never Attorn, and 
then the Will of the Deviſor ſhould 
never be performed, 8&c. and for 


this the Deviſee ſhall diſtrain, &c. 


or he ſhall have an action of waſte, 
& c. without Attornment. For if 
a man deviſeth ſuch Tenements to 


another by bebe, e 
e- 


bi iu perpetuum, and dieth, and the 
ple, 


34 
19 
F 
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H. 6 6. 5 H. 7. 18. 


H. 6 24. 21 H. 6. 38.8 


9 B. 121. n. 


Lib. 3. 


Vide Sect. 167. 


So. Fleta lib. a. cap. 15. 


Britton fo. 78. & f. 21 2. 
b. 22 E. 3. 16. 34 H. 6. 7. 
15 H 7. 12. 19 H. 8 4. 


Vide Sect. 167. 


Cap. 10. 


ple, Cauſa qua ſupra, uncoꝛe ſi fait 
de feoffment uſt eſtre fait a luy per 
le deniſo2 en ſa vie de meſines les 
tenements, Habend' ſibi in perpe- 
tuum, & livery de ſeiſin (ur ceo fuit 
fait, il naveroit eſtate koꝛſque pur 
terme de ſa vie. 


Of Attornment. 


Sect. 5 87. 
viſee enter, he hath a Fee- ſimple, 
Cauſa qua ſupra; yet if a Deed of 
feoffment had been made to him 
by the Deviſor of the ſame Tene- 
ments, Habend ſibi in perpetuum, and 
livery of ſeiſin were made, upon 
this he ſhould have an eſtate but for 
term of his life. 


here pieldeth, viz. becauſe that the will of the Deviſoz expꝛeſſed by his Teſtament 


ch 


'B Oth this and the pꝛece dent caſe ſtand upon one and the ſame reaſon, which Littleton 
be perfozmed accoꝛding to the intent of the Deviſoz 3; and it ſhall not lie in the power of 


the Tenant oꝛ Leſſec to fruſtrate the Till of the Deviſoz by denying his attoznment. Here 
Littleton mentioneth a maxime of the Common Law, viz. Quod ultima Voluntas teſtatoris eſt 
Bracton li. f. f. 12. f. perimplenda ſecundum veram intentionem ſuam ; and, reipublicz intereft ſuprema hominum teſta- 


menta rata haberl. 


C Teſtamentum. Teſtamentum, i. reſtatio mentis, which is made nullo præſentis metu 
periculi, ſed cogitatione mortalitatis. Omne teſtamentum more conſummatum. 


¶ Car ſi home deviſa tiels tenements a un auter, & c. Here Littleton putteth 


a caſe, where the intent of the Teſtatoꝛ ſhall be taken,viz, where a man by deviſe ma 


have a 


fee⸗ſimple without theſe woꝛds, heirs; and here Littleton putteth the diverſity — a 


Mill and a Feoffment. 
Now by the Dtatutes of 32 and 34 H. 8. 


(as hath been ſaid in the Chapter of Burgage, ) 


Lands, Tenements and Hereditaments are deviſable, as bp the ſaid Aus do appear. 


Sed. 587. 


C IT Tem, ſi home ſeiſie dun man⸗ 

no? fl eft parcel en demeſne 
c parcel en ſervice, & ent ſoit dil⸗ 
ſeiſie, mes les Tenants que tetg- 
nont del Mannoꝛ ne unq; attoꝛnant 
a le Diſſeiſoꝛ, en ceſt cas coment 
que le Diſſeiſoꝛ mozuſt ſeiſie, & 
ſon heire ſoit eins per deſcent, æc. 
uncoze poit le Dilleiſee diſtreine 
pur le rent arere, & avera les ſer- 
vices, cc. Mes ſi les Tenants 
viendꝛont al Diſſetiſo2 , & diont, 
nous deveignomus voltre tenants, 
#c. ou auter attoꝛnement a lup fe- 
ſoyent, cc. et puis le Diſleifoz 
mozuſt leifie, donque le Diſleiſee 
ne poit diſtreine pur le rent, æc. 
pur ceo que tout le mannoꝛ deſcen- 
diſt al heire le Dilſeiſoꝛ, ec. 


Lſo, if a man be ſeiſed of a 
A Mannor which is parcel in de- 
meſne and parcel in ſervice, and is 
thereof diſſeiſed, but the Tenants 
which hold of the Mannor do ne- 
ver attorn to the Diſſeiſor: In this 
caſe albeit the Diſſeiſor dieth ſei- 
ſed, and his heir is in by deſcent, &c. 
yet may the Diſſeiſee diſtrain for 
the rent behind, and have the ſer- 
vices, & c. but if the tenants come 
to the Diſſeiſor and ſay, We become 
your tenants, &c. or make to him 
ſome other attornment, &, and af- 
ter the Diſſeiſor dieth ſeiſed, then 
the Diſſeiſee cannot diſtrain for the 
rent, &c. for that all the Mannor 
deſcendeth to the heir of the Diſ- 
ſeiſor, &c. 


11 ltleton having ſpoken of eſtates gained by lawful Conveyances, doth now ſpeak of 
=> Eſtates gained by wzong. And here putteth a caſe of a diſſeiũn of a Mannoz, where 
it appeareth, that the Diſſeiſoz cannot dilleiſe the Loꝛd of the Bent oz Services —_— 


UMI 


UMI 


Lib. 3. 


Of Attornment. 


Se. 588,589. 
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the Attozument of the Tenants to the Diſſeiſoꝛ; fox ſeeing an Attozmment is requiſite to a 6 H.. 14. 11 H. 7. 21. 
froffment and other lawful Conve pances, a fortiori, a Diſſeiſoz oz other wong ⸗ doer ſhall not 11 Hi. 4.14. a. b. 

gain them without Attoꝛnment. The like Law is of an Abatoz and an Intrudoz. But 
albeit the Diſſciſoꝛ hath once gotten the Ittoznment of the Tenants and payment of their 
Kents, pet map ther refuſe afterwards foz avoiding of their double charge. And here the At⸗ 
toꝛnment of the Tenant of a Mannoꝛ to a Diſſeiſoz of the demeans ſhall diſpoſſeſs the Lozd 
of the Rents and Services parcel of the Mannoz, becaule the demeans, Rents and Services 
make but one entire Mannoz, and the demeans are the pꝛincipal: but otherwiſe it is of Kents 
and Service in grols, as in this next Section our Zuthoꝛ teacheth us. 


Seck. 


C Es ſi un tient de mop p 

rent ſervice, le ql eſt un 
ſervice en groſſe, & nient p reaſon 
de mon mannoꝛ, & un auter que 
nul dꝛoit ad claima le rent, & re⸗ 
ſceibe c pꝛent meſme le rent de mon 
tenant per coherſion de diſtreſs, ou 
ꝑ auter foꝛme, c diſſeiſiſt moy p tiel 
pꝛender de rent, coment q tiel dil⸗ 
ſeiſoꝛ moꝛuſt iſſint ſeiſie en pernant 
de rent, unco2e apꝛes (a mozt jeo 
puiſſoy bien diſtreiner le tenant pur 
le rent q̃ fuit aderere devant le de⸗ 
ceaſe del diſſeiſoꝛ, 4 auxi apes ſon 
deceas. Et la cauſe eſt, pur ceo q 
tiel Difleiſo2 neſt pas mon Diſſei⸗ 
ſo2 foꝛſq; a ma election æ ma volunt᷑. 


Car coment que il pꝛent le rent de 


mon tenant, cc. uncoꝛe jeo puiſſoy 
a touts foits diſtreiner mon tenãt 


pur le rent arere, iſſint que il eſt a 


moy koꝛſque ſicome jeo voile ſtiffe- 
rer le tenant, eſtre per tant de 
temps arere pur paier a moy m̃ le 
rent, TC, | 


SeF. 


C Ar le payment de mon te- 
| nant a un auter, aq il ne 
doit pas payer, neſt pas diſſeiſin 
a mop, ne ouſta moy pas de mon 
rent ſans ma volunt & ma electi⸗ 
on, ec. Car coment que jeo puil⸗ 
ſoy aver Aſſiſe envers tfel Per: 


588. 


Ut if one holdeth of me by 
Rent- ſervice, which is a ſer- 
vice in groſs, and not by reaſon of 


my Mannor, and another that hath 


no right claimeth the Rent, and 
receives and taketh the ſame Rent 
of my Tenant by coertion of di- 
ſtreſs, or by other form, and diſ- 
ſeiſeth me by ſuch taking of the 
Rent; Albeit ſuch Diſſeiſor dieth 
ſo ſeiſed in taking of the Rent, yet 
after his death I may well diſtrein 
the Tenant for the Rent which was 
behind before the deceaſe of the 
Diſſeiſor, and alſo after his deceaſe. 
And the cauſe 1s, for that ſuch 


Diſſeiſor is not my Diſſeiſor, but 


at my election and will. For al- 
beit he taketh the Rent of my Te- 
nant, &c. yet I may at all times di- 
ſtrain my Tenant for the Rent be- 
hind, ſo as it is to me but as if Iwill 
ſuffer the Tenant to be ſo long time 
behind in payment of the ſame Rent 
unto me, &c. 


58 

Or the payment of my Tenant 
FE to another to whom he ought 
not to pay is no diſſeiſin to me, nor 
ſhall ouſt me of my Rent, without 
my will and election, &c. For al- 
though I may have an aſſiſe againſt 
ſach Pernor, yet this is at my ele- 
ꝙ m in m no 


vid SeQ.227,238, 


24 E 3 4. 1 E 5.5. 
See the Authorities 
there following in the 


p : 
5 E. 4 l. 23 H. 3 tit. Aſl. 
439. 
— E. 3. 40.34. 16 Aſl. 
p. 15. 
16 E. 3. Releaſe 56. 1 E. 


5. 5. F. N. B. 179. E.I 5. 
E. 4 8. Flet. lib. 4. c. . 


Cap. 10. 


noꝛ uncoꝛe ceo eſt a mon election, ſi 
jeo voile pꝛender luy come mon dil⸗ 
ſeiſoꝛ, ou non. Iſlint tiels deſcents 
de rents en gros, ne ouſteront pas 
le Seignioꝛ de diſtreyner, mes a 
cheſcun temps ils poyent bien di⸗ 
ſtreiner pur k rent arere, æc. Et en 
ceſt caſe fi apꝛes le diſtreſſe de luy 
que iſſint toꝛtiouſment paiſt le rent, 
jeo graunt per mon fait le ſervice 
a un auter, tle tent attourna, ceo 
eſt aſſets bone, & les ſervices per 
tiel graunt & attournement main⸗ 
tenant ſont en le Szantee, cc. 
Des auterment eſt, lou le rent 
eſt patcel de Manno, & le diſſei⸗ 
ſoꝛ moꝛuſt ſeiſie del Manoꝛ entire, 
come en le caſe pꝛocheine avant eſt 
dit, ac. 


Of Attornment. 


Sed, 590. 


ion, whether I will take him as 
my Diſſeiſor, or no. So, ſuch deſ- 
cents of Rents in groſs ſhall not 
ouſt the Lord of his Diſtreſs, but 
at any time he may well diſtrain 
for the Rent behind, &c. And in 
this caſe, if after the Diſtreſs of 
him which ſo wrongfully took the 
Rent, I grant by my Deed the ſer- 
vice to another, and the Tenant 
attorn, this is good enough, and 
the ſervices by ſuch grant and At- 
tornment are preſently in the Gran- 
tee, & c. But otherwiſe it is, where 
the Rent is parcel of a Mannor, 
and the Diſſeiſor dieth ſeiſed of 
the whole Mannor, as in the caſe 
next before is ſaid, &c. 


4 Ere Littleton putteth a diverſity between a Kent ſervice parcel of a Mannoz, where⸗ 


; of he had 


ken befoze, and a Rent ſervice in Gzoſs. Foz a man cannot be diſſeiſed 


0 
of a Rent ſervice in Eꝛols Bent charge, oz Rent ſeck, by Attoꝛnment oz payment of the Rent 
to a ſtranger, but at his election; foz the Rule of Law is, Nemo redditum alterius invito Domi- 
no percipere aut poſſidere poteſt; and our Juthoꝛ hath be toe * taught us, what be Diſſetfins 
of Rents ſervices, Bents charges, and Bentsſecks ; and payment to a ſtranger is none of 
them, but at the Lozds election, as our Zuthoꝛ here faith, 


q Pernor. 


l. The taker of mp rent. But if the diſſeiſee bzing an Aſlile againſt ſuch 


a-Pernoz, then he doth admit himſelf out of poſſeſſion. 


¶ Deſcents. 


A deſcent of a rent in grols bindeth not the right owner, but that he map 


diſtrain, albeit he admitteth himſelf out of poſſeſſion, and determined his Election, as by 


b:ingtng of an Aſlſiſe, &c. 


If the Tenant of the land pay the Rent to a ſtranger which hath no right thereunto, and 


the ri 


t owner releale to him, this releaſe is good, becauſe he theredp admitted himlelf to be 


out of polſeſſion. But if the Tenant had given him any thing in name of Attozument, and 
the right owner had releaſed to him, this releaſe had been void, becauſe an Ittoznment only 


can be no diſſeiſin ot the Rent. 


Jeo grant per mon fait, & c. This allo pꝛobeth, that the right owner is noe 
— of poſleſſion, and that this grant over is a demonſtration of his eletion that he is in 


S ef. 5 90. 


CyTem, a jeo ſue beine dun 
mano patcet. en demelne & 


Lſo, if The ſeiſed of a Man. 
nor, parcel in Demeſne, and 


parcel en vice, & jeo done parcel in Service, and I give certain 
certajne acres del terre, partel de Acres of the Land, parcel of the 
demieſne de meſme le mano2 a un Demefite of the fame Mannor, to 


& -, + 


alter 


Lib. 3. 
auter en le taile, rendant a moy 
e a mes heircs un certaine rent, 
ac. Si en ceſt caſe jeo ſte diſſeiſie 
de la Manno, & touts les tenamts 
attomont & papont lour rents al 


diſſeiſoz, c auxy le dit tenant en 


tail paya le rent per moy reſerve 
al Diſleiſoꝛ, & puis le diſſeiſoꝛ mo- 
ruſt ſeiſie, cc. et fon heire entra, & 
eſt eins p deſcent, uncoze en ceſt 
caſe jeo puiſſe bien diſtreigner le 
Tenant en le taile, & (cs heires, 
pur le rent per moy reſerve ſur le 
done, ſcil. auxyblen pur le rent 
eſteant aderere devant le deſcent 
al heire le Diſſeiſoꝛ, & auxy pur le 
rent que happa deſtre aderere apꝛes 
melme le deſcent, nient obſtant 
tiel mo2ant ſeiſie del diſſeiſoꝛ, ac. 
Et la cauſe eſt, pur ceo que quat 
home dona tenements en le taile, 
ſavant le reverſion a luy, & il ſur 
le dit done reſerva a lup un Kent 
ou auters ſervices, tout le rent & 
les ſervices ſont incidents a la re⸗ 
verſion, æ quant un home ad un 
reverſion, il ne puiſſoit eſtre ouſte 
de ſon reverſion per le fait dun 
eſtrange home, ſi non que le te⸗ 
nant ſoit ouſte de ſon eſtate & pol⸗ 
ſeſſion, #c. car cy longement que 
le Tenant en le Taile æ ſes heires 
continuant lour poſſeſſion p fo2ce 
de mon done, cy longement eſt le 
reverſion en mop & en mes heires, 
t entant que le rent & les ſervices 
reſerves ſur tiel done ſont incidẽts 
t dependants al reverſion quecun⸗ 
que q ad le reverſion avera meſme 
le Rent & Services, EC. 


Of Attornment. 


another in tail; yielding to me and 
to my Heirs a certain Rent, &c. if 
in this caſe I be diſſciſcd of the 
Mannor, and all the Tenants at- 
torn and pay their rents to the Diſ- 
ſeiſor, and alſo the faid Tenant in 
Tail pay the Rent by me reſerved, 
to the Diſſeiſor, and after the Diſ- 
ſeiſor dicth ſeized, &c. and his Heir 
enter and is in by Deſcent, yet in 
this caſe I may well diſtrain the Te- 
nant in tail and his Heirs, for the 
Rent by me reſerved upon the Gift, 


ſcil. as well for the Rent being be- 


hind before the deſcent to the Heir 

of the Diſſeiſor, as alſo for the rent 
which happenethto be behind after 

the ſame deſcent, notwithſtanding 

ſuch dying ſeiſed of the diſſeiſor, 

&c. And the reaſon is, for that 

when a man giveth lands in Tail ſa- 

ving the Reverſion to himſelf, and 

he upon the ſaid gift reſerveth to 

himſelf a Rent or other Services, all 

the rent and Services are incident to 
the Reverſion, and when a man hath 
a Reverſion he cannot be ouſted of 
his Reverſion by the Act of a Stran- 
ger, unleſs that the Tenant be ou- 
ſted of his Eſtate and poſſeſſion, &c. 
For as long as the Tenant in Tail 
and his Heirs continue their poſ- 

ſeſſion by force of my gift, ſo long 

is the reverſion in me and in my 

Heirs: and in as much as the rent 

and ſervices reſerved upon ſuch gift, 
be incident and depending upon the 

Reverſion, whoſoever hath the Re- 

verſion, ſhall have the ſame Rent 

and Services, &c. 


Mm mm 2 Seck. 


Sed, 590. 


324 


(a) 18 Af. p. 2. 38 H. 6. 
23 l. Com. Fulmer- 
ſtones cafe 103. 
Lib 5 fo. 1,1225. 
19 E. 2. Briete 845. 
4 E. 3. Briefe 713. 


Cap. 10. 


Of Attornment. 


Sect. 591. 


Set. 591. 


(Iq ͤ meſme le manner eit, 
| lou jeo leſſa parcel del de- 
meſne del manner a tun auter pur 
terme de vie, ou pur terme dans, 
rendant a moy certaine rent, cc. 
coment que jeo ſoy diſſeiſie del 
manoꝛ, cc. & le diſſeiſoꝛ mo2uſt 
ſeiſie, c. & ſon heire eſteant eins 
per deſcent, uncoze jeo diſtreiner 
pur le rent arere, ut ſupra, nient 
obſtant tiel deſcent. Car quant 
home ad kait tiel done en taile, ou 
tiel leas pur terme de vie, ou pur 
terme dans del peel de le demeſne 
de un mannoz, c&c. (avant le re⸗ 
verſion a tiel donour ou leſtour, æc. 
& puis il ſoit diſſeiſie de le mannoꝛ, 
ac. tiel reverſion ap2es tiel diſſei⸗ 
{in eſt ſever del mannoꝛ en fait, co⸗ 
ment q̃ ne ſoit ſever en dꝛoit. Et 
iſſint poyes veier (mon fits) diver- 
ſitie, lou il v ad un anno? parcel 
en demeſne © parcel en ſervices, 
les queux ſervices ſont parcel de 
meſme le mannoꝛ nient incidents 
a aſcun reverſion, cc. & lou ils ſöt 
incidents al reverſion, fc. 


C I the ſame manner is it, where 

let parcel of the demeſne of 
the Mannor to another for term of 
life, or for term of years, rendring 
to me a certain rent, & c. albeit I be 
diſſeiſed of the mannor, &c. and 
the diſſeiſor die ſeiſed, &c. and his 
heir be in by deſcent, yet I may di- 
ſtrein for the rent arere, ut ſupra, 
notwithſtanding ſuch deſcent ; for 
when a man hath made ſuch a gift 
in tail, or ſuch a leaſe for life, or 
for years, of parcel of the demeſnes 
of a Mannor, &c. ſaving the rever- 
ſion to ſuch donor or leflor, &c. 
And after he is diſſeiſed of the Man- 
nor, &c. ſuch reverſion after ſuch 
diſſeiſin is ſevered from the Mannor 
in Deed, though it be not ſevered 
in right. And ſo thou mayſt ſee 
(my Son) a diverſity where there is 
a Mannor parcel in Demeſne and 
parcel in Services, which Services 
are parcel of the ſame Mannor 
not incident to any reverſion, &c. 
And where they are incident to the 
reverlion, &c. 


q H Ere Littleton putteth a diverſity between Rents and Services parcel of a Mannoz 
(whereof he had ſpoken befoze) and Rents and Services incident to a reberſion par= 


cel of a Mannoz. 


And the reaſon of this diverſity is, fo: that as long as the Donee in tail, Leſſee foz life, 02 
Leſſee foꝛ pears, are in poſſeſſion, they pꝛeſerve the reberſion in the donoꝛ oz leſſoz ; and ſo long 
as the Reverſion continues in the Donoꝛ oz leſlo2, ſo long too the Rent and Services which 


are incident tothe reverſion belong to the Donoz oꝛ leſſoꝛ. Neither can the Donoz oz leſſoꝛ be 
put out of his reverſion, unleſs the Donee oz leſſee be put out of their poſſeſſion ; and if the 
Donee 02 leſſee be put out of their poſſeſſion, then conſequently is the Donoꝛ 02 leſſoꝛ put out of 
their reverſion. But it the Donee oz leſſee make a regreſs and regain their eſtate and poſſeſſi= 
on, thereby do they ipſo facto reveſt the reverſion in the Donoꝛ oꝛ leſſoꝛ. 

And here is to be oblerved, that when a man is feiſed of a Mannoz, and maketh a gift in 
tail, oz leaſe foz life, &c. of parcel of the Demeſne of the Mannoz, (a) the reverſion is part 
of the Mannoz, and by the grant of the Mannoz the reverſion ſhall paſs with the Attoꝛn⸗ 


ment of the Donee 02 leſſee. But if the loꝛd make a gift in tail, oz a leaſe foz life, of the whole 


Wannoz, excepting black Acre. parcel of the Demelnes of the Manno, and after he grant= 


eth away his Mannoz, Nack Acre ſhall not pals, becauſe during the eſtate tail cz leaſe = 
| ife 
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life it is ſevered from the Wannoz, And ſo note a diverſity, that a Reverſſon of part map be 
parcel of a Mannoꝛ in poſſeſſion : but a part in poſſeſſion cannot be parcel of the Reverſi= 


on of a Mannoz expectant upon any eſtate of Frechold. 


But if a man make a Leaſe foz 


pcars of a Wannoz, excepting black Acre, and after granteth away the Mannoꝛ, black Acre 


thall paſs, becauſe the Freehold being entire, tt remaineth parcel of the 


MWannoz, and one 


Przcipe of the whole Mannoꝛ ſhall ſerve. But otherwile it is in caſe of the gift in tail, oz 
Leaſe foz life, excepting any part; there muſt be ſeveral Urits of Præcipe, becàule the Free⸗ 


hold is leveral, 


CHAP. IL. 


l Ilcontinuäce 
D eſt un anci⸗ 
ent parol en 


la ley, c ad 
divers ſignifications, 
#c. Mes quant a un 
entent, il ad tiel lig- 
nification, 8. lou un 
ad aliẽ certaine terres 
ou tenemets & mozuſt, 
E un auter ad dꝛolt 
de aver meſmes les 
terres ou tenements, 
mes il ne poit enter en 
eux, per cauſe de tiel 
alienation, cc. 


Of Diſcontinuance. 


Iſcont inuance is 
an anciẽt word 
A. inthe Law, and 


hath divers ſig- 
nifications, &c. But as 
to one intent it hath 
this ſignification, vs. 
where a man hath alie- 
ned to another certain 
Lands or Tenements 
and dieth, and another 
hath right to have the 
ſame Lands or Tene- 
ments, but he may not 
enter intot hem, becauſe 
of ſuch alienation, &c. 


ect. 592. 


q Iſcontinuauce 
Is a woꝛd com- 
pounded of de 
and continuo, 
foꝛ continuare 

is to continue without inter= 

miſſion, Now by addition 
of de ( Euphoniz gratia dis) 
to it, which is p21vative, it 
fianiffeth an intermiſſien; 

Diſcontinuare nihil aliud fig- 

nificat quam intermittere, de- 

ſueſcere, interrumpere. Ind 

as our Nuthoz ſaith, (a) 

it is a very ancient woꝛd in 

Law. 

2 Diſcontinuance of E= 
ſtates in Lands oz Tene⸗ 
ments is p:operly (in 1e= 
gal underſtanding) an alte= 
nation made 02 ſuffered by 
Tenant in Tail, oz by anp 
that 1s ſciſed tn auter droir, 


whereby the iſſue in tail, oꝛ the heir oꝛ ſucceſſoꝛ, oz thoſe in reverſion oz remainder, are dꝛi⸗ 


ben to their Action and cannot enter. . 
All which is implied by the deſcription of our Futhoz, and by the (& c.) in the end of 


this Sect ion. 


I have added (pꝛoperly) by good warrant of our Authoꝛ himſelf; foz Sect. 470. he uſeth 
Dilcontinuance foz a deveſting oꝛ diſplacing of a reverſion, though the entry be not taken 


wap · N 


The Diſcontinuance conſiſteth in doing 07 ſuffering an Act to be done, as hereafter (hall 


appear. Ind where our Zuthoꝛ ſaith, that it hath divers ſigniſications, there is alſo a diſ⸗ 


- continuance of P2ocels conſiſting in not doing where a Pꝛoceſs is not continued, concern⸗ 


ing which there is an excellent Statute made in furtherance of Juſtice in (b) 1 E.6. and is well 
expounded in my Repoꝛts; and therefoze need not here to be inſerted. 

There is another erronious pꝛoceeding, and that conſiſteth in miſdoing, as when one Pꝛo⸗ 
ceſs is awarded inſtead of another, oz when a day is given which is not legal, that is called 
a miſcontinuance, and if the Tenant oz Defendant make default, it is erroꝛ; but if he appear, 
then the miſcontinuance ts ſal ved; otherwiſe it is of a Diſcontinuance. But let us return to 
the Diſcontinuance of Eſtates in Lands, whereof Littleton doth entreat in this Chapter. 


¶ Significations. Here (as in many other places) it appeareth how neceſſary it ts 
to know the ſigniſication of woꝛds. : 

And in this Chapter it appeareth, that when Littleton wꝛote, the eſtate in Lands and Te⸗ 
nements might have been diſcontinued five manner of ways, viz. by feoffment, by fine, vp 
KBeleaſe with warranty, Confirmation with Warrantp, and by ſuffering of a recovery in a 

przcipe 
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vide Sc. 635. 


(a) 8H 2 8. b. 11 H. 4. 
85. b. 


(b) Vid. the Statutes of 
I E.6.ca.7. & 31 EL 
ca.1.Lib.7.f.30.31,&c. 
le caſe de diſcontinu- 
ance de proces. 

39 E. 3.7. 2. 46 E. 3. 30. 
37 H. 6. 25,26. 

9 E. 4. 18. 12 E. 4. 

vide Sect. 74. 174.194. 


441-520, 


Lib. 3. Cap. 11. Of Diſcontinnance. Sec. 593, 594. 
præcipe quod reddat. And this was tothe prejudice et five kind of perſons, viz. of Wives, of 
Heirs, of Ducceſſozs, of thoſe in reverſion, and of thoſe in Bemainder. Vit fox Uittes, and 
their Heirs, and foz Suceccllozs, the Law is altered by Fats of Parliament ſince Lirtſeron 
p:9te, as in this Chapter in their pꝛoper places ſhall appcar, 


Regiſt. Orig. f. 2 o. 
F. N. B. 195+ Bract l 4. 
fol. 323. Flet. lib. 5. c. 34 


2 E. 1.4 86. 


See more of this matter 
hereafter in this Chap- 
ter, Set. 48 and before 
Sed. 328. 


4 [EF Lictleton put= 


teth an example of 
a Diiceatinuance made by 
gue ſeiſed in auter droit, as bp 
an Abbot who had a fec⸗ 
ſimple in the right ck his 
Menafterp ; and therckoze 
his Alicnation witheut the 
arent of his Covent had 
been a Dilcontinuance at 
the Common Law, aid had 
dꝛiben his Succeſſozs to a 
Writ De Ingreiiu fine aſſenſu 
capituli. 


¶ De lvgreſſu fine 
aſlenſu Capituli, &c. 
It is called ſo, becauſe the 
Alienation was fine. aſſenſu 
Capituli; foz if it had been 
cum aſſenſu Capituli, Ft ſhould 
Have been a bar to the Suc⸗ 
ceſſoʒꝛ. Ind becauſe the Suc⸗ 
cclſo2 could not enter, the 
Common Law gave him 
this Urit, and is is called 
cf theſe woꝛds contained in 
the Uirit, which (arit pou 
may read in the Megiſter, 
and Firzherberts N.B. 

And here is to be noted, 


Leck. 593. 


C — un Abbe 

ceiiſie de cer: 
taine £res ou tenem̃ts 
en fee, & alienaſt mel⸗ 
mes les terres ou te⸗ 
nements aun auter en 
fee, ou en tee taile, ou 
pur terme de vie, & 
puis Abbe moꝛuſt, ſon 
ſuicceſſoꝛ ne poit enter 


en les dits terres ou 


tenements, coment 
que il ad oft eur av 
come en dꝛoit de ſon 
mealon, mes il eſt mis 


a ſon actfon de recove⸗ 


rer melmes les terres 
ou tenements, quel eſt 
appelle, Breve de in- 
greſſu fine aſſenſu capi- 
tuli, &c. 


S if an Abbot be 

ſeiſed of certain 
Lands or tenements in 
fee, and alieneth the 
ſame Lands or Tene- 
ments to another in 
fee, or in fee tail, or 


for term of life, and . 


after the Abbot dieth, 
his ſucceſſor cannot 
enter into the ſaid 
Lands or Tenements, 
albeit he hath right to 
have them as in right 
of his houſe; but he is 
put to his action to re- 
cover the ſame Lands 
or Tenements, which 
is called a Writ, Breve 
de ingreſſu ſine aſſen ſu 
capituli, Oc. | 


that in Law the Covent, albeit they be regular and dead perſons in Law, vet are they ſaid 


in Law to be Capitulum to the Abbot, as weil as the Dean and Chapter, that be 


cular, 


to the Biſhop, But it is to be oblerved and implied in this ( &c. ) that a ſole body politick 
that hath the abſolute right in them, as an Abbot, Biſhop, — the like, map make a Diſ⸗ 


continuance, but a Coꝛpoꝛation 
Chaplains, Maſter and Fellows, 


egate of. manp, as Dean and Chapter, Marden and 
apoꝛ aud Commonalty, dc. cannot make any Diſcon⸗ 


tinuance ; fo if they jopn, the Gant is good; and if the Dean, Marden, Maſter, oꝛ Mayoz 
regate of many, it is void, and wozketh a diſſeiſin. But 


make it alonc where the body is 
now (as hath been ſaid) by the 
other Religious perſons are ſo diſſolved, as there be 
tutes of 1 El. and 13 El. c. 10. and 1 Jac: cap. 3. Bi 
are diſabled to alten oꝛ diſconiinue 


doth appear. 


¶ LN droit fa feme, 


| Ge. That is to 
fap, in fee⸗ümple, fee⸗ tail, 


tatute of 27 H. 8. and 31 H. 8. ail t 


Sed. 594. 


C Tem o ſi E 
ſeiſie de terre 
come en doit 


he Jbbots, Pꝛioꝛs, and 


none remaining this day, and by the Sta⸗ 
J ops and all other Eccleſiaſtical perſons 
any of their Eccieſtaſtical livings, as by the ſame Ju⸗ 


Lſo, if a man be 
ſeiſed of Lands 
as in right of his 

= 


UMI 


11 
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1 | rent oO: for life. Mere Littleton 
de ſa feme, #c. ef ent wife, &c. and thereof , 


enfeoffa un auter, c. infeoffe another, SC. a man is ſeiſed in auter droit, 
et mozuſt, le feme ne and dieth, the Wife and may make a Diſcontinu- 
puit enter, mes eſt may not enter, but is — yn — 2 
mis a ſon action, le put to her action, the therefoze the Common Law 1 
quel eſt appel, Cui in which is called, Cui in — Saſter ph — . — 


; 6 : this is altered ſince our Ju= 3? H. S. cap. 28. 
thoꝛ wꝛote, by the Statute of 32 H. 8. by the purview of which Statute the wife and her . 


heirs after the deceaſe of her husband, may enter into the Lands oz Tenemtnts of the wife, 
notwithſtanding the alienation of her husband. 
And here is one of the alienations to make a Diſcontinuance, viz. a feoffment; and where 
our Authoꝛ ſpeaketh of a husband ſeiſed in the right of his wife, ſo it is, where the husband 
and wife are joyntly ſeiſed to them and their heirs of an eſtate made during the coverture,and Dyer 4. & 5.Ph.& Mar. 
the husband make a fcoffment in fee, and dieth, the wife now may enter within that Sta= 146. 3 El. Dyer 191. 
tute, although it was the Inheritance of them both. Ind lo it is if the feoffment be made Lib.8-fol.71,72. Greve« 
by the husband and wife, ( albeit the wozds of the Statute be by the husband only) foz in leys cafe. 
ſubſtance this is the act of the husbands onlp, 
It᷑ the husband cauſe a Przcipe quod reddat upon a faint title to be bꝛought againſt him Greveleys caſe ubi ſup, 
and his wife, and ſuffercth a recoverp without any Uoucher, and execution to be had againſt 
him and his wife, pet this is holpen by the Statute z foz this by like conſtruction is the act 
of the husband, and the woꝛds of the Statute be, made, ſuffered, oz done. 
It the husband make a ſeoffment in fee of the Lands which he holdeth in the right of His 
wife, and after they arc divoꝛced Cauſa præcontractus, pet the woman may enter within the 
purview of that Statute, and is not dziven to her Writ of Cui ante divortium, as ſhe was at 
the Common Law, albcit the entry be by Statute given to the wife, aud now upon the 
matter the was never his lawful wife. But it ſufficeth that ſhe was his wife de facto at 
the time of the alienation ; and where her husband dieth ſhe.cannot be his wife at the time of 


the entrp- 7 b 5 
Af the husband levy a fine with Pꝛoclamations, and dieth, the wife muſt enter oz avoid 6 b. 6. Dyer 71. b. 
the Eſtate of the Conuſee within five years, oz elſe the is barred foz eber by the Statute of 4 H. 7. c. 24. 
4 Hl. 7. fo the Dtatute of 32 H. 8. doth help the Diſcontinuance, but not the bar; and the 
222 —.— of a — Page — by. wt t en ha 
nds be given to the husband and wife, and to the heirs of their two bodies, and t 
husband mak eth a feoffment in fee and dieth, the wife is holpen bp the ſaid Statute, as 3 — caſe, ubi ſu. 


been ſaid; and ſo is the iſſue of both their bodies, Feme:tenant in tail taketh husband, the huſ= Paſch. 7. Jac. 


band maketh a feoffment in fee, the wife befoze entry dieth without Iſſue, he in the reverſion 

oz Remainder may enter. Foz firſt the Reverſſon oz Remainder cannot be diſcontinued in 

this caſe; becauſe the eſtate tail is not diſcontinued. Decondly, the words of the Dtatute be, 

Shall not be prejudicial or hurtful to the wife or her heirs, or ſuch as ſhall have right, title or in- 

tereſt by the death of ſuch a wife, but that the ſame wife and her heirs, and ſuch other to whom 

ſuch right ſhall appertain after her deceaſe, ſhall, or lawfully may enter into all ſuch Manors, Lands, 

&c. according to their rights and titles therein: by which words the entry of him in the Beverſt= 

on oz Bemainder in that caſe is pꝛeſerded. The hu band is Tenant in tail, the remainder to 

the wife in tail, the husband makes a feoffment in fee, by this the husband by the Common 

Law did not only diſcontinue his own eſtate tail; but his wi bes remainder : but at this dap 

after the death of the. husband without iſſue, the wife may enter bp the ſaid An of 32 8.8. 

If the husband hath iſſue, and maketh a feoffment tn fee of his wives Land, and the wife dieth, 

the heir of. the ite hall not enter during the husbands life, neither by the Common Law, 

noz by the Dtatute. | HEE: TE 

2 C< —— — a Fete to allo im daSir cal fn via, alſo fox the helt This def cui res os 
rit here ment 8 or thole contained t which 34 KE r. ib. 30. 3. 

rou may read in the Regtſter and Fitzherberts N. B. "op 92 de es which 12. Dyer a1: EV C;. 
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* 


57729 T0 14 


Sed, 


Lib. 3. 


Fleta lib.F cap.34. 
F. N. B. 2 11, 212. Re - 
giſtr. 


(d) 17H 7. ca. 2. 
vide Sect. 667. 


e) Lib. 3. f. 50,51. Sir 
George Browns caſe. 
eaden |. t 60, &c. 
Linc.Col. caſe, lib. 1. 
fo.176. Mildmays caſe. 
Dyer 3 & 4 Ph. & Mar. 
146. idem 8 EI 248. 

17 El. 354. idem. 20 El. 
262. 27 H. 8. 23. Lib. 5. 
fol. 79. Fitzh.caſe. 
Lib. 8 f 7, 72. 
Greveleys caſe, 


(a) 4 E.3-38. 43 E. 3.23. 
4 E.4 25. F. N B. 124. 
(b) 2 E. a. Droit. 28. 
(c) F. N. B. 123. 


(d) 2r E. 3. 11. 3 E. 3.23. 
(e) 2 E. 3. Droit 28. 

13 H. 7. 24. 5 E. 4. 2. 

29 E. 3. Avowry 18. 
F. N B 10. 46 E. 3 tit. 
Cui Ta vita 33. 


Gap. 1 1. 


C Nfeoffa un au- 

ter, Gc. Here 
is implied, oꝛ make a gift in 
tail, oz an eſtate foz life. 
Here Littleton putteth a third 
example of a Diſcontinuance 
made by Tenant in tail, ſo 
as his iſſue 1s put to his For- 
medon in the Deſcender, 
which is given to the iſſue 
in tail by the Statute of 13 
E. cap. 1. becauſe: he cannot 
enter. 


C Tenant en taile. 


Of Diſcontinuance. 


Seck. 595. 


¶ Tem, ũ tenãt en 

tatle de certaine 
terre ent enfeoffa un 
auter, #c. et ad iſſue & 
mozuſt, ſon iſſue ne 
poit pas enter, en la 
terre coment que il ad 
title c dꝛoit a ceo, mes 
eſt mis a ſon action que 
eſt appel Formedon en 
le deſcender, ec. 


Sec. 595. 


Lſo, if tenant in 

tail of certain 

Land, thereof enfeoff 
another, &c. and hath 
iſſue and dieth, his iſſue 
may not enter into the 
land albeit he hath title 
and right tothis, but is 
put to his action which 
1s called a Formedon en 


le deſcender, &c. 


This extendeth as well to 
a woman Tenant in tail as : | 
to a man, and was generally good Law when Littleton wꝛote, but now by the Dtatute of 


(d) 11 H. 2. if the woman hath any eſtate in tail jopntiꝑ with her husband, oz only to her 


lelk, oꝛ to her uſe, in any Lands oz Hereditaments of the inheritance oz purchaſe of her hul⸗ 
band, oꝛ given to the husband and wife in tail by any of the Anceſtozs of the husband, oꝛ by 
any other perſon ſeiſed to the uſe of the husband oz His Anceſtoꝛs, and ſhall hereafter being 
ſole oʒ with any other after taken husband diſcontinue, &c. the ſame 2: everp ſuch Diſcon= 
tinuance ſhall be void, and that it ſhall be lawful foꝛ every perſon to whom the intereſt, title, 
oꝛ inheritance after the deceaſe of the ſaid woman ſhould appertain, to enter, &c. Do as if 
ſuch a Feme Tenant in tail do make any Diſcontinuance in fee, in tail, 02 foz life, although 
tt be without warrantp, yet this doth not take away the entry after her death, either of the 
iſſue, oz of him in reverſſon, oꝛ remainder. This Dtatute hath been excellently expounded 
by divers reſoluttons and judgments (e) which FI have quoted in the margent, and are to0z= 
thp of due obſervation. | 

If Lands were entailed to a man and to his wife, and to the heirs of their two bodies, and 
the husband had made a feoffment in kee and died, and then the wife died, this had been a diſ⸗ 
continuance at the Common Law : foꝛ the title of the iſſue is as heir of both their bodies, 
and not as heir to anp one of them, and his entry muſk enſue his title oꝛ action. 


C De Formedon. pe forma donationis, ſo talled becauſe the Writ doth compꝛehend 
the fozm of the gift. Ind there be thꝛee kinds of Writs of Fozmedon, viz. The firſt in the 
Delcender to be bzought by the iſſue in tail, which claim by deſcent per formam doni. The ſe⸗ 
cond is inthe Reverter, which lieth foꝛ him in the reverſion oz his heirs ez aſſigns after the 
Gate tail beſpent, The third is in the remainder, which the Law giveth to him in the re⸗ 
mainder, his heirs oz aſſigns, after the determination of the eſtate tau; of all which pou may 
read in the Regiſter, and F. N. B. | 

. Here Lictleton ſheweth that the iſſue in tail ſhall have a Fozmedon in the deſcender, what 
other actions Tenant-in tail may have, aud not have, is good to be ſeen, 7 
N habe a Quod permittat. T7 
b) Tenant in ¶ail ſhall have a Writ of Cuſtoms and Dervices, In le debet, & ſolet, but 
(c) In lite manner he ſhall have a Secta ad molendinum in le debet & ſolet, but not in De- 


bet tantum. 


(4a) Tenant in tail Hall have a UWtrit of Entre in conſimili caſu, and an Admeſurement, and 
a Nativo habendo, Ceſſavit, Eſcheat, Waſte, and the like. 

(e) But tenant in tail ſhall not have a Writ of Bight Sur diſclaimer, noz a Quo jure, ud a 
Ne injuſte vexes, noz a Nuper obiit, oz Rationabili parte, noz a Mortdanceſtor, noz a Sur cui 
vita; foz theſe and the like none but tenant in fee ſhajl habe: and the higheſt Writ that a 
Tenant in tail can have is a Fozmedon, 


Seck. 
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nor : s 2 Wee 2 
2033 as 5 113 : 20 ng : 
e ee ee 
7 G0 1 
© eJeem, a foit tef 2 A. 15. if there be 
le taile, le reverſiõ tenafit in tail the ? 


efteat al dond}/+ a ſes reverſion bein; 370 the Al 
heres; {i te tenant fait Boer and if 


| pa fs 5 


froffment, at,. tmowft." "ths Tenant 5 
fans iſſue, ceiuy en le offment,; 


cer and die 


reverſiõ ne pot enter Without iſſne, he in the ben Their 
mes eſt mis a lon aai - reverſion eannot enter, | 33 


on de F EI en LS "He is put to hi actiõ of 


reverter. (ib armedon int reuerter. - tered 
e See 25 
* Klante s 8 hecho acme te 
ner ef, louteñt. Tit, where tenant in. the. de 
| 11 F mae s spee. 


en — ſeifie de — tail is ſeiſed of. certain gg 
— Wee the re- g un 
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en le roll; e u aun au⸗ in rail; 08't6: Another 510 
ter en fee, Si le tenãt in fee. If the tænant in 


en le taile alienaſt en tail alien i in fee, or in 


637.63 , 


fee, ou en fee tatle; 4 fee tail, "and After die dan tot 


puis deviaſt-ſans iſſue, without iſſue, they in 


ceux en IE remainder the remainder may nor Wl . . 1 
ne poiet enter, mes lot enter, but are put to hich. 


mus a lo 


Kc. e pe. 
tiele keaftm̃ts & aliena- 
tions en les caſes a- 
vantdits, c en ſembla- - caſes aforeſaid, and the 
bies'caſes, teur queux like caſes; they wy 
ont titie & dzvit apes; bave title and right af- 

la mo2t de titel feoffo2 ter the death of ſuch a 
ou altenoz, ne potent .-- feoffor or alienor may 
pas enter, mes ſont not enter, but are put 
miles a lour actions, to their actions, Ot ſu- 
Ut ſupra, & p ceo cauſe pr45 and for chis cauſe 


tiels feoffments &« alf-_ ſuch feoffments and ali- 

enationg ſont appels enations are called diſ- 

diſcontinuances. eceontinuances. 
nnn 


| bre de For! their writ of Formedon "many, 
medon & e remainder, in the remainder, &c. pm - thar 
E koꝛce de and for that that by laden, 
force of ſuch feaftments 8 
and alienations in the of p 


pettant upon any eſtate tail 


at the Common Law, noz 
the iſſue — 22 ad/anp 
remedp by ommon 
Law, if the Tenant in taile — 7 — 
had: aliened, than by what 28 E. 4.6. 12 E. 4.3. 
Law is the alienation of 
Tenant in taile a Diſcon= 
tinuance to this da the 
ſug in taile, oꝛ eo hiß in 
02 Bemau der 2 


Bever 
o it is thus an⸗ 
ſwered 


Lib 3. Cap. II. Of Diſcontinuante- SeF. 598. 


ſwered, that it is pꝛobi ded by the Statute of W. 2. ca. 1. De donis conditionalibus, quod non 
habeant illi quibus tenementum fic fuerit datum poteſtatem alienand, &c. Upon theſe woꝛds the 
Sages of the Law have conſtrued the ſaid Ad 5 to the rule and reaſon of the Com= 
mon Law, and that in divers and my rbe manners. Foꝛ ſome alienations of Te= 
nant in tail they have adjudged voi dable bᷣß the Iſſue in tail by Fcticn cnlp, ſome at the 
clection of the iſſue in tatl to avoid it by Audion, Entry, oz claim: ſome are meerly void bp 
the death of the Tenant in tail: which ſeveral Conſtxuczons were made upon the lelt⸗ ſame 
enn 
185.3. 12. 19 E. 3. Br.. - Fs fg. example, if Tenant in tail ma a Feotfment in fee, this dꝛibes the iſſue in tail 
468.4 E. 3.28.36 Al. 8 fo hin nion, which is ealled in Law a Diſcontinuance; and this couſtru al was mate, 
22K. a. Diſcon. 5 E-4-3 Gz hat man Law the Feoffment of an 2 Biſhop, oz cf the husband fe 


HA 1 E. Forme - J. Af g Conn a N , 
on K 13.9 PL.Com. in he 2 his e a r — | the tune 9 the tots 
Ith & Stapletons caſe, .* their Action, and fozecloled them ir entry: and as the entrp-of th ue was: takei 
2 bf E: loconlequentiy of them in the reverſion and remainder. Allo it an , Btthop, 


husband in the + tight of his wife, ſeiled ot a rent, '02.0O any other inbetitance that lieth 
"ti" Gant, had aliened, it was in the election of the S yp row png the; pcath of her 
that altenation did not wozk a 


baftd to claim the rent, Sc. oz to bing an Action, | | : 
Diſcontinuance, and ſo it is by Couſtrudion in caſe of” Tenant in tail, Laſtir, if. the 
A e 02. Pugband had granted a: Rent newly created out of the Land, Kc. to ano= 
ther in fee, this had utterlp ceaſed by their death; and ſo it is allo by Tonſtrunion in taſe 
of Tenant in tail. So as theſe wozds- (Non habet poteſtatem alienardi) do wok theſe 
effects, viz. as to Lands, that a Feoffment barreth not the Ile, &c. of his Anion, but 
Non A Diſcontinuance to bar him of his Entry: as to Rents ox any thing in eſſe, that 
lie in unt, that the {aid woꝛds do take away his power to make any Diſcontinuance, as to 
* &c. newly created that they take away” his power to make them to continue longer 
than during his life. HD 

But yr tity between an Alienation working a Diſcontinuance of an Eſtate 


Wache away ay. 
the remaj 
the t 


* 


fue... 
| t of C. did diſccuitiuue the reverſion of the Fee Ample which B. had gatned upon the 
Eſtate tail made to C. ꝓet could it not diſcontinue the right of the Intail which B. had, which 
was diſcontinued befoze : andtherefoze when C. died without Iſſue, then did the Diſcontinu= 
ance ot the Eſtate tail dt B. which paſſed by his Livery ceaſe, and conſequently the entry of 
Toe of B. lawful ; which caſe may open the reaſon of many other cales. 
iſonote, That a diſcontinuance made by the husband did take away the entry only of 


the wife and her heits by the Common Law, and not of any other which claimed by title pa⸗ 


N above the Diſcontinuance. Is if Lands had been given to the husband and wife, 
d to a third perfon, and to their heirs, and the husband had made a Feoffment in Fee, this 
had been a diſcontinuanc of the one moiety, and a diſſeiſin of the other moiety: if the hul⸗ 
band had died, and then the wi fe had died, theſurvivoz ſhould have entred into the whole, fox 
clatmed not under the diſcontinuance, but by title paramount from the firſt Feoffoz; and 
the right by Law doth ſurvive, the Law doth give him a remedy to take adbantage 
thereof bp entry, foz other remedy fo: that motety he could not have, 


C Fee, ou fee taile. And ſoit is of an eſtate fox life, 


Sect. «98,599,600. 


C T Tem, ũ Tenant en Taile AS if Tenant in tail be diſ- 
. foit difſeifie, & il releſſa per ſeiſed, and he releaſe by tis 


UMI 


Lib. 3. 
ſon fait a le Diſleiſo2z, & a ſes 
heires tout le d2ait, le quel il ad 
en meſme les tenements, ceo ne 
pas Diſcontinuance, pur ceo que 
rien de doit paſſa al Offfetſoz, 
foxſque pur terme de vie del Te⸗ 
nant en le Taile, que fiſt le Re- 
leaſe, cc. 


Set. 


C Es per feoffment del Te- 
nant en le Taile, fee 

{imple paſſa per meſme le feoffment 

per foꝛce de Livery de ſeiſin, er. 


Of Diſcontinuance. Sec 599,600,601. 


Deed to the Diſſeiſor and to his 
Heirs all the right which he hath 
in the ſame Tenements, this is no 
diſcontinuance, for that nothing of 
the right paſſeth to the Diſſeiſor, 
but for term of the life of Tenant 
- Tail, which made the Releaſe, 
* | 


599- 


BA. by the Feoffment of Tenant 

in Tail, Fee ſimple paſſeth by 
the ſame Feoffment by force of the 
Livery of Seiſin, &c. 


Sed. 600. 


C Es per fozce dun releaſe 

n paſſera fozſque le 
Dꝛoit que il poit loyalment, & dꝛoi⸗ 
turalment relefſer, ſans lede ou 
damage al auters perſons queur 
ent averont dꝛoit apes (on deceaſe, 
ec. Iſſint il eſt grand diverſitte per- 
enter un Feoffement dun tenaut 
en le taile, æ un Releaſe kait per te- 
nant en le taille. 


Ut by force of a Releaſe no- 

thing ſhall paſs but the right 
which he may lawfully and right- 
fully releaſe, without hurt or da- 
mage to other perſons who ſhall 
have right therein after his deceaſe, 
&. So there is great diverſity be- 
tween a Feoffment of Tenant in 
Tail, and a releaſe made by Tenant 
in tail. 


4 Ur Authoꝛ having put examples of Eſtates paſſing by tranſmutation of an Eſtate 
and Poſſeſſion, doth in this and the two Sections following put a diberſity be= 
tween a Feaffment and a Releaſe oꝛ Confirmation of a bare Bight : foz it is a rule in Law, 74s 21 H.658, 


That the 


iſſeiſee, oꝛ any other that hath a right only by his Beleaſe oz Confirmation,can= 


not make ani diſcontinuance, becaule nothingcan fall thereby but that which may lawfullp 
paſs. But other wiſe it is of a Feoffment in relpect of the Liberp of Seiſin, foz that it is 
the moſt ſclemn and common aſſurance in the Countrp, and to be maintained foz the com= 


mon quiet of the Realm: and by the Feoffment the frechold (which is ſo much 


eſteemed in 


Law) doth paſs by open liverp to the Feoffee, and by the relcale a bare right. 


Sed. 


Ut it is ſaid, that 
B if the Tenant in 
tail in this caſe 
releaſes to his Diſſei- 
ſor, and bind him and 
his heirs to Warran- 


C Es il eft 
Mi na ſi le 
Tenant en 

taile en ceſt cas relel⸗ 
ſa a ſon Diſſeiſoꝛ, & 
oblige luy & ſes heires 


601. 


warranty in this 

cale maketh a Diſcontinu= 
ance is that which hath been 
ſaid, viz. If the Iſſue in tail- 
ſhould enter, the Warrantp 
(which is ſo much favoured 
Nnan 2 in 


C 1 reaſon whp the 
addition of the 2 
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9 E 4.18. 12 E. 4. 1 . 


H.49. 22 R. a. De- 
cant 5. 

ta E-. It. 21 H. 7. 9. 
43 E. 3.8. IF E. 4. tit. 
pt 

1 196,602,637. 


Lib. 3. 


Cap. 11. 


in Law) ſhould be deſtroyed : 
and therefoze to the end that 


deſcend, he to whom the Be⸗ 
leaſe is made, may plead the 


dant: by which means all 
rights and advantages are 


Of Diſcontinuance. SeF. 602,603: 


the a Garranty c mor, & ty, and dieth, and this 
ir Mets in Fee lmple do Ceft Oarranty Diffen- 
1 diſt a fon Iſſue, Leo eſt 
ſame, and bar the man= diſcontinuace P cauſe 
de la Garranty. 


Warranty deſcend to 
his Iſſue, this is a Diſ- 
continuance, by reaſon 
of the Warranty. 


ſaved. Ind that J may note it once foz all; an (Il eſt dit) with Lictleton, is as good as a 


Conceſſum in a Book Cale, 


Seck. 


Es ſi un home ad Iſſue 

fits per fa Feme, & (a 
Feme moꝛzuſt, & puis il pꝛent au⸗ 
ter Feme, & Tenements ſont 
dones a luy & a (a ſecond Feme, 
& a les heires de lour deux cops 
enxendes, «© ils ont iſſue un auter 
fits, & le ſecond Femme mozuſt, & 
puis le Tenant en le taile eſt dil⸗ 
ſeiſte, æ il releſſa al Diſſeiſoꝛ taut 
ſon dꝛoit, cc. & oblige luy & ſes 
heires a le garrantie, c&c. & devie, 
ceo neſt pas diſcontinuance al iſſue 
en le Taile per le ſecond Feme, 
mes il poit bien enter pur ceo que 
le garranty deſcendiſt a ſon eigne 
frere que ſon pier avoit per le pꝛi⸗ 
mer eme, fc, 


602. 


Ut if a man hath iſſue a Son by 
his Wife, and his Wife dieth, 
and after he taketh another wife, and 
Tenements are given to him and to 
his ſecond wife, and to the Heirs of 
their two bodies engendred, and 
they have iſſue another Son, and the 
ſecond wife dieth, and after the 
Tenant in tail is —_ and he 
releaſe to the Diſſeiſor all-his right, 
&c. and bind him and his Heirs to 
warranty, &c. and die, this is no 
Diſcontinuance to the Iſſue in Tail 
by the ſecond Wife, but he may 
well enter, for that the Warranty 
deſcendeth to his elder Brother, 
which his Father had by the firſt 
Wife, &cc. 


Seck. 603. 


Lu meſine le manner eit 

lou Tenements ſont del⸗ 
cendable a le fits puiſne ſolonque 
le Cuſtome de Burgh Engltth, 
queux ſont entailes, ac. 4 le Te⸗ 
nant en le taile ad deux fits, & eſt 
dilleiſie, & il releſſa a fon Dil⸗ 
ſeiſoꝛ tout fon Moſt ove Sarran⸗ 
ty, cc. & mozuſt, le putſne fits 
poit enter ſur le Diſſeiſoꝛ, nieut 
obſtant le Garranty, pur ceo que 
le Garrantie deſcendiſt al eigne 
fits, car touts foits le Garran:- 


N the ſame manner is it, where 
Lands are deſcendible to the 
youngeſt Sonne after the Cuſtom 
of Borough-Engliſh, which are 
entailed, &c. and the Tenant in 
Tail hath two Sons, and is dif- 
ſeiſed, and he releaſeth to his Dif- 
ſeiſor all his right with War- 
ranty, &c. and dieth, the younger 
Son may enter upon the Diſſeiſor 
notwithſtanding the Warranty ; for 
that the Warranty deſcendeth to 
the elder Son: for always the War- 
\ ranty 


UM 


Lib. 3. 


Of Diſcontinuance. Sec. 604,605. 


ty deſcendera a celuy que eſt heire ranty ſhall deſcend to him who is 
heir by the Common Law. 


per le common ley, 


q B P theſe two examples in this and the Section next - following, it appeareth that a 
| warranty being added to a releaſe oz Confirmation, and deſcending upon him that 
right hath to the Lands, maketh a Diſcoutinuance ; otherwiſe it is out of the reaſon of the 
Law, and woꝛketh no Dilcontinuance, if the warranty defcendeth upon another. 


ve garrantie, Gc. 


warrant to the releaſe and his heirs. 
¶ Lonts foits le garrantie deſcendiſt ſur le heire al Common Ley. This is a 
Maxim of the Common Law, and hereof moze (hall be ſaid in the Chapter of Warranty, 


Section 718, 735,736, 7 3). ſo as it is not the warranty only that maketh a Diſcontinuance 
but the Warranty and-the Deſcent upon him that right hath together, : 


C Þ Tem, ſi un Abbe 

_ ſoft difſeiſie, & 
il releſſa a le diſſeiſoz 
oveſp garrantie, ceo 
neſt pas Diſcontinu⸗ 
ance a ſon ſucceſſoz, 


pur ceo que rien paſ- 


ſa per cel releas, kot 
que le dꝛoit que il ad 
durant le temps que 
il eſt Abbe, & le Gar- 
ranty eſt expire per 
fon pꝛivation, ou per 
la mot. | h 


Seck. 604. 


Lſo, if an Abbot 
be diſſeiſed and 
he 


releaſeth to the diſ- 


ſeiſor with warranty, 


this is no Diſcontinu- 
ance to his Succeſſor, 
becauſe nothing paſſ- 
eth by this releaſe but 
the right which he hath 
during the time that he 
is Abbot, and the War- 
ranty is expired by his 


death. 


nution of the 


privation, or by his | the Bihqpzick, &c. which 


Here is implied that- he- doth bind him and his heirs to 


T 2 reaſon reof 
5. Wes by u 
is, foꝛ that the Warranty is 
2 by His pꝛibation ox 
death. 


¶ Per ſor privation, 


ou per ja mort. Ate that 
p2ivation is here reſembled 
e e . 

alſo ein this di⸗ 
verſity is worthy of oblerva⸗ 
tion, that when a Biſhop, 
c. make an eſtate, leaſe, 
grant of a KBent=charge, 
warrantp, 02 any other act 
which map tend to the dimi⸗ 
Revenues of 


d maintain the Suc⸗ 
ceſſoz, there the pꝛivation oz 


tranſlation of the Biſhop, Sc. is all one with his death, But where the Biſhop is Pa⸗ 


tron and D:dinarp, and confirmeth-a Leaſe made by the Parſon withou 
Chapter, and after the Parſon dieth, aud the Bt 
llated, pet his Confirmation remaineth good, foz 


t the Dean and 


collateth another, and then is tran⸗ 
Be venues that are to maintain the 


Ducceffdz are not thereby diminiſhed. | And the like divert y doth hold in caſe of relignati⸗ 
on, "notwithſtanding (m) the authozity to the contrary, 


( Tem, ſi hame ſeiſie en dꝛoit (a 

keme eſt diſſeiſie, & il releſſa, 
cc. obe garranty, ceo neſt pas dil⸗ 
continuance a la feme ſi il ſurvel⸗ 
gittft fon baron, mes que il poit en⸗ 


ter, EC, Cauſa patet. 


Fett. 605. 


Lſo, if a man ſeiſed in the 
right of his Wife be diſſei- 

ſed, and he releaſeth, &c. with 
Warranty, this is no diſcontinuance 
to the wife if ſhe ſurviveth her hus- 


band, but that ſhe may enter, &c. 


Canſa patet. 


4 *©T* Þis is evident, unleſs the wife be heir to the husband (as by Law ſhe map be) and 
then it is a diſcontiouance foꝛ the cauſe afozeſaid, 


Seck. 
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13 H. 4. Garranty 94. 
19 R. 2. Garranty 100. 


Vide 29 E. 3. 16. 


(m) 39 E.3.16, tit. gar« 
rant. 99. 


Li 3. Cap. 11. Of Diſcontinuance. Sect. 606, 60%, 608. 


SeF. 606. 


certaine terre leſſa meſme 

| la tert᷑ a un auter pur term 
Des ans, per fozce de quel le leſſee 
ent eit poſſeſſion, en quel poſſefſi- 
on le tenant en tafle per ſon kait 
releſſe tout le dꝛoit que fl avoit en 
meſm̃ le terre, a aver & tener ale 
leſſte & a ſes heirs a touts jours, 
ceo neſt pas diſcontinuance, mes 
apes le deceaſe le tenant en taile 
ſon iſſue poſt bien enter, pur ceo 
que per tiel releaſe riens paſſa 
koꝛſque pur terme de la vie de le 

tenant en le taile. 


C T. fi tenant en taile de 


Lſo, if Tenant in tail of cer- 
tain Land letteth the ſame 
Land to another for term of years, 
by force whereof the Leſſee hath 
thereof poſſeſſion, in whoſe poſſeſ- 
ſion the Tenant in tail by his Deed 
releaſeth all t he right that he hath 
in the ſame Land, To have and to 
hold to the Leſſee and to his heirs 
for ever; this isnodiſcontinuancez 
but after the deceaſe of the Tenant 
in tail his iſſue may well enter, be- 
cauſe by ſuch Releaſe nothing paſ- 
ſeth but for term of the life of the 
Tenant 1n tail. 


([A, per tiel releas riens paſſa. i t nen 
W rehearſed by our Yuthoz, paſe. Fere leone — 4 — * 


Sect. 607. 


C Er melme le manner eff, ſi 
le tenant en le taile, confir- 
ma leſtate le leſſee pur terme des 
ans, a aver & tener a luy & a ſes 
heires, ceo neſt pas diſcontinuance, 
pur ceo que riens paſſa per tiel con- 
firmation foſque leſtate que le te- 
nant en le taile avoit pur terme de 
ſa vie, cc. 


4 R Jens paſſa per tiel confirmation. 
mon Lav) rehearſed bp our Zuthoz, 
Moꝛe ſhall be ſaid hereof in the next Sect 


Sec. 


J<Eem, ſi tenant en taile apes 
tiels leas granta le reverſion 
en fee per (on falt a auter, & voile 


C by the ſame manner it is, if the 
Tenant in tail confirm the 
eſtate of the Leſſee for years, To 
have and to hold to him and to his 
heirs; this is no diſcontinuance, for 
that nothing paſſeth by ſuch Confir- 
mation, but the Eſtate which the 
Tenant in tail hath for term of his 
life, &c. | 


Here is another of the Maxims of the Com⸗ 


whereof he putteth examples hereafter 
on wllowing. CNN | 


608. 


Lſo, if Tenant in tail after ſuch 

leaſe grant the reverſion in fee 

by his Deed to another, and will 
| que 


UMI 


Lib. 3. 


que apes le terine fine,que meſme 
le terre remaindꝛoit a le granta & 
a ſes heires a touts jours, & le te- 
nant a terme dans attoꝛna, ceoneſt 
pas diſcontinuance. Car tiels cho- 
ſes queur paſſont en tiels taſes de 
tenant en le taile tant ſolement per 
voy de graunt, ou per confirmati©, 
ou per tiel releaſe, rien poit paſſer 
pur faire eſtate a celuy a que tiel 
graunt, ou confirmation, ou re⸗ 
leaſe eſt fait, foꝛſque ceo que le te- 
nant en taile, poit dꝛoiturelment 
faire, & ceo neſt foꝛſqʒ p terme de 
la vie, cc. 


Of 7 


Seck. 609. 


leth that after the term ended, that 
the ſame Land ſhall remain to the 
grantee and his heirs for ever, and 
the Tenant for years attorn, this is 
no Diſcontinuance. For ſuch things 
or Hal an ſuch cafes of Tenant 
in tait only by way of grant, or b 
rai war! ou, by ſuch —_- 
thing can paſs to make an eſtate to 
him to whom fuch grant, or confir- 
mation, or releaſe is made, but that 
which the tenant in tail may right- 
fully make, and this is but for term 
of his life, &c. 


Ses. 609. 


C Ar > jeo leſſa terre a un 
( home ß terme de la vie, 
cc. & le tenãt a term de 
vie leſſe meſme la terre a un auter 
pur terme des ans, cc. & puis mon 
tenant a terme de vie granta .le 
reverſion a un auter en fix, & le te⸗ 
tant a terme des ans attoma, en 
ceſt caſe le grant nad en le frank- 
teneinent koꝛſq; eſtate per terme de 
vie ſon grantoz, 4c. & jeo q ſuis en 
le reverſion de fee ſimple, ne puiſſe 
enter ꝑ fozce de cel grant del re⸗ 
verſion fait per mon tenant a term 
de vie, pur ceo que per tiel grant 
mon reverſion neſt pas dilcotinue, - 
mes touts temps demurt a moy, 
ſicome il fuit adevant, nient obſtat 
tiel grant del reverſion fait al grã⸗ 
tie a luy & a ſes heires, #c. pur t q̃ 
riens paſſa p foꝛte de tiel grãt toʒi⸗ 
que eſtate q le grantoꝛ avott, cc. 


yOr if I let Land to a man for 

F term of his life, &c. and the 
Tenant for life letteth the 

ſame Land to another for term of 
years, &c. and after my tenant for 
life grant the Reverſion to another 
in fee, and the tenant for years at- 
torn, in this caſe the grantee hathin 
the freehold but an eſtate for term 
of the life of his grantor, &c. And 
I which am in the reverſion of the 
fee ſimple may not enter by force 
of this grant of the reverſion made 
by my tenant for life, for that by. 
ſuch grant my reverſion is not dif- 
continued, but always remains unto 
me as it was before, notwit i 
ſuch grant of the reverſion made to 
the grantee,to him and to his heirs, 
&c. becauſe nothing paſſed by force 
of ſach grant, but theeſtate which 
thegrantor hath, &c. 


Sed. 


Gap. 100 


1 pou Nmeſine ten manner eff; file 

tenant a terme de vie, per 
ſon; fait confirnie k eftate ton lee 
pur terme de ans, a aver æ tener a 
luy t a ſes heires, ou releſſa a fon 
leſtee 4a ſes heires, uncore le Jeflee 
a terme dans, nad eſtate foꝛſq; pur 
terme de vie de le tenant a ne 


1160 nme Set, 610, 61 ' 615. 
Fell. 


N TY 


C Pas the ſame manner is it, if te- 

nant for term of life by his 
Deed confirm the eſtate of his Lef- 
lee for years, To have and to hold 
to him and his heirs, or releaſe to 
his Leſſee and his beirs, yet the Leſ- 
ſee for years hath an eſtate but for 


de vits Ec. ; 


life, &c. 


term of the life of che Tenant for 


4 Lis nel cho ſes que paſſont en tiels caſes: de t tenant” en 2 taile, Ge. 
Here is rehearſed another ancient maxim of the Common Law touching Giants, 
and hereby it appeareth that a Feoffment in Fee ( although it be by parol) is 

of a greater operation and eſtimation in Law, than a grant of a reverſion by Deed though 


it be enrolled, and Attoꝛnment of the Leſſee! fo: 
Deed, foꝛ the reaſons afozeſaid. And this is mani 


here in thele thꝛee Sections putteth. 


AP eſtate pur 


terme. dans, Ec. 


dert tt is implied, that al⸗ 
beit the feoffment made by 


Leſſee foz pears be a fcoff= 


ment between the: Feoffo; 
anÞ Feoffce, and that by this 
1 5 ment the fee (imple pal⸗ 
by foꝛce of 4 iver p. 
. Ae —— Lel⸗ 
And here it is wort 
be OUſer Bed. that our Aut \ ba 
tas that Tenant foz term 
of years may make a feoff= 
meye * ta yg it follow⸗ 
that the Feolfoꝛ map 
Wer pon the 1 N 
eüpon coffee map 
22 5 e dut of this 8 


: ter rer of Cen ery 2 


— wane — 


. Sea. 611, 


C Es auterm̃t 

eſt quant te⸗ 
nant a 2— de vie 
fait un feoffm̃t en fee, 
car per tiel Feoffinent 
le Fee ſimple paſſa. 
Car Tenant a terme 


o. dans poit faire feoffifit 
in Fe, & p ſon Feoll⸗ 
ment le fee ſimple paſ- 


ſera) „& uncoꝛe il navort 
al tẽps del Feoffment 


kalt koꝛlque eſtate pur 


terme dans, cc. 


rs of a releaſe, oz a Confirmation by 
ted by the examples which our Zuthoꝛ 


Ut otherwiſe 3 it.is 

when Tenant for 
lite maketh a Feoffment 
in fee, for by ſuch a 
feoffment the fee fim- 
ple paſſeth, For tenant 
for years may make a 
feoffment in fee, and 
by his feoffment the fee 
ſimple ſhall pas, and yet 
he had at the time of 
the feoffment made but 
an eſtate for term of 
years, &c. 


Set. 

C. Leen, fi — en le tale 
granta ſon terre a un autet 

pur terme de vie de meſme le te⸗ 
nant en taile, & liver a lup ſeiſin, 
ec. E apꝛes per ſon fait il releſſa 
ae tenant, & a ſes heires tout le 


6 74. 


Lſo, if tenant in tail grant bis 
land to another for term of 

che Ho of the ſaid Tenant in tail, 
and deliver to him ſeiſin, &c. and 
after by his Deed he releaſeth to 
the Tenant and to his heirs all the 
dꝛoit 


Lib. 3. 


dꝛoit quel il avoit en meſme la ter⸗ 
re, en ceſt cas leſtate del Tenant 


de la terre neſt pas enlarge p foꝛce 


de tiel releas, pur ceo que quant 
le Tenant avoit leſtate en le terre 
pur terme de vie de le Tenant en 
le Taile, donque il avoit taut le 
doit que le Tenant en le Taile 


puiſſoit dꝛoiturelment granter ou 


releſſer, iſſint que per tiel releas 
nul dꝛoit paſſa, entant que ſon dꝛoit 
fuit ale adevant. 


Sed. 


C T Tem, fi Tenant en Taile 
per (on fait grant a un au- 
ter tout ſon Eſtate que il avoit en 
les Tenements a luy tailes, a av 
c tener tout ſon Eſtate al auter © 
ſes Peires a touts jours, & de⸗ 
Iivera a luy ſeiſin accoꝛdant, en ceſt 
cas le Tenant a q lalienation futt 
falt, nad auter eſtate koꝛſque pur 
terme de vie del Tenant en tail « 
fſlint il poit bien eſtre pꝛove, que le 
Tenant en taile ne poit pas gran⸗ 
ter ne aliener ne faire alſcun dꝛoitu⸗ 
rel eſtate de franktenement a auter 
perſon, foꝛſque pur terme de ſa vie 
demelne, cc. 


Of Diſcontinuance. Sed. 6 13,614. 


right which he hath in the ſame 
Land, in this caſe the Eſtate of the 
Tenant of the Land is not enlarged 
by force of ſuch Releaſe, for that 
when the Tenant had the eſtate in 
the Land for term of the Life of the 
Tenant in Tail, he had then albthe 
right which Tenant in Tail could 
right fully grant or releaſe. So as 
by this releaſe no right paſſeth, 
* as his right was gone be- 
Ore. 


613. 


Deed grant to another all his 
Eſtate which he hath in the Tene- 
ments to him intail'd, To have 
and to hold all his Eſtate to the 
other, and to his Heirs for ever, and 
deliver to him ſeiſin accordingly 5 
in this caſe the Tenant to whom the 
alienation was made hath no other 
Eſtate but for the term of the life of 
the Tenant in Tail. And ſo it may 


be well proved, that Tenant in tail 


cantiot grant, nor alien, nor make 
any rightful Eſtate of Freehold to 
another perſon, but for term of his 
life only, &c. 1 


4 


He meaning of Littleton in both theſe caſes, in this and in the Settion next preceeding, 
is, that having regard to the iſſue in tail, and to them in reverſion oz remainder, 


tenant in tail cannot lawfully make a greater 


Eſtate than foz term of his life ; and there foꝛe 


this Releaſe oz Gzant is no Diſcontinuance. But in regard of himlelf this Releaſe oz Gꝛant 
leaveth no reverſion in him, but puts the ſame in abeiance, ſo as after this Releaſe oz Grant 


made he (hatl not have wy e 3 | 99 é 
| ſt ate. Vide 650. | Action of waſte, Lc. there is implied tf t he 13 H. 7. To. 2; 
eleaſe oz G:ant the Leſſee maketh a feo 


Grant tout ſon 


Gall not enter fo: a forfeiture, it after the 1R 


in fee, 


C Ar ſi jeo done E Orif Igive land to q - En, IP 


a a man in tail, ſa- 


Terre a un 


* « 
14173 
{ * } 
F 


"_— q 9 


that the ke⸗ 
of Tenant in 


home en Tail, ſavant ving the reverſion to tail hath no rightful eſtate 


O ooo having 


Lſo, if Tenant in Tail by his 


231 


nt Brook Releaſe 93. 


Lib. 3. 


To) Brad. I. 4. fol. 238. 
Flet. lib. 5. cap. 11. 


Bract. & Flet, ubi ſupta. 


(o) Mir. eap. a. Sect. 1 3. 


Weſtm. 2. cap. 4. 


Cap. 1 1. 
Ha! reſpett to two per= 
ſons, the one is to the Donoꝛ, 
whole reverſion is di beſted 
and diſplaced, and the other 
to the Iſſue in tail, who is 
dꝛiben to his Action to reco= 
ver his Right. 
C 4 tort luy deforce. 
a) Peforciare is a woꝛd of 
rt, and cannot be expꝛeſſed 
by anp other wozd ; foz it 
fignifieth, to withhold lands 
oz tenements from the right 
owner, in which cale either the 
entry of the right owner is 
taken awap, oꝛ the de foꝛceoꝛ 
Holdeth it ſo faſt, as the right 
oboner is di ven to His real 
Præcipe, wherein it is ſaid, 
Unde A. eum injuſte deforceat, 
oz the Defoꝛceoꝛ lo diſturbeth 
the right owner, as he cannot 
enjop his own 2: and there= 
fo:e it is ſaid, Per hoc autem 
quod dicitur in brevi ultimæ 
pra ſentationis deforceant, vi- 
detur quibuſdam, quod querens 
innuat per hoc quod deforce- 
ans ſit in ſeiſina, ſicut in brevi 
de recto, ſed revera non eſt ita; 
ſed ſatis deforceat qui poſſeſſo- 
rem utl ſeiſina non permiſerit 
omnino vel minus commode 
impediat preſentando, appel - 
lando, impetrando, ſecundum 


Of Diſcontinuance. 


le Reverſion a mop 
c puis le Tenant en 
le Taile enfeoffa un 
auter en kee, le feoffee 
nad pas dꝛoiturel e- 
ſtate en les tenements 
pur deux Cauſes, Un 
eff, pur ceo que per 
tiel Feoffment - ma 
Reverſion eſt diſcon- 
tinue, le quel eſt a 
toꝛt fait, & nemp a 
dꝛoit fait. Un auter 
cauſe eff, ſi le tenant 
en taile moꝛuſt, & ſon 
iſſue ſuiſt Brief de 
Formedon envers le 
Feoffee, le bf dirra, & 
auxy le count, #c. que 
le Feoffc a tot Itty 
dekoꝛce , ec. Ergo fil 
a tot luy defo2ce, ec. 
il nad pas dꝛoiturel 
eſtate. 


. 2 - * 
1 


Seck. 6 15. 


my ſelf, and after the 
tenant in tail infeoffeth 
another in Fee, the 
Feoffee hath no right- 
ful eſtate in the Tene- 
ments, for two cauſes : 
One 1s, for that by 
ſuch Feoffment my Re- 
verſion is diſcontinu- 
ed, the which is a 
wrong and not a right- 
ful Act. Another cauſe 
is, if the Tenant in 
tail dieth, and his Iſſue 
bring a Writ of For- 
medon againſt the Fe- 


offee, the Writ and 


alſo the Declaration 
ſhall ſay, &c. That 
the Feoffee by wrong 
him deforces, &c. Er- 
go if he deforceth him 
by wrong, he hath no 
right eſtate. 


quod dicitur de diſſeiſitore, ſatis facit diſſeiſinam, qui uti non permiſit poſſeſſorem vel minus com- 
mode, licet omnino non expellat. In this caſe that Littleton putteth, the Dilcontinuee being 
in by w2ong, is no Diſſeiſoz, Abatoz, oꝛ Yntrudoz, but a Defozceoz ; and hereof cometh De= 
fozcement, and thus did Antiquity deſcribe it: (o) Deforcement, come ſi aſcun enter en auter 
tenement tout come le veray Seignior eſt al Market ou ailers, & retorne & ne polt aver entre eins, 
eſt celuy deforce 8 debotue, And foꝛ that at the firſt the withholding was with violence and 
ftoꝛce, it was called a Detoꝛtement ot Lands oz: Tenements ; but now it is generally extended 
to all kind of wꝛongtul withholding of Lands oz Tenements from the right owner. There 
is a Writ called a Quod ei deforceat, and lieth where Tenant in tail, oꝛ Tenant foz life, loſeth 
by default, by the Dtatute he ſhall have a Quod ei deforceat againſt the Becoveroz, and pet he 


cometh in by courle of Law. 


CT T Tem ſi terre ſoit leſſa a un 
home pur terme de ſa vie, 
le Remainder a un auter en le 
Taile, fi celuy en le Remainder 
volle graunter ſon Remainder a 
un auter en f& per ſon fait, & le 
Tenant a t᷑m̃ de vie atturna, t neſt 
p Diſcõtinuante d le Remainder, 


Seck. 615. 


Lſo, if Land be let to a man 
for term of his life, the Re- 
mainder to another in Tail, If he in 
the Remainder will grant his Re- 
mainder to another in Fee by his 
Deed,-and the Tenant for life at- 
torn, this is no Diſcontinuance of 
the Remainder, 


Sea. 


UMI 


LIMI 


Lib. 3. Of Diſcontinuance. Se#.616,617,618: 


Sect. 


C Þ Tem,ſthome ad Rent ſervice 

ou Rent charge en tail, & fl 
granta le dit Rent a un auter en 
fab, & le Tenant attoꝛna, ceo neff 
pas Diſcontinuance, Ec. 


Sec. 


C T Tem, \ home ſoit Tenant 
en tail, de un Advowſon en 
groſs, ou de un Common en groſs, 
ſil p ſon kait voile grantladvowſon, 
ou le Common a un auter en ke, 
ceo neſt pas Diſcontinuance. Car 
en tielr caſes, les Gzantees nont 
eſfate foꝛſque pur terme de vie 
de le Tenant en tail que ſiſt le 
Gzant, cc. 


charge, oꝛ an Idvowſon, oz a Common, oz any other Inheritance 278. Brit. f 187. Mer. c. a. 


C B V the caſes 8 theſe thiee Sections it appeareth, That if a Bemainder oz a Rent Bra8. 1.2. f. 3. & f. 363. 
er vice, oz Kent= 
that licth in the G:ant, be granted by Tenant in tail, it is no Diſcontinuance, as 8. 27. Flet. li q. ca. 13. 


fo:merly hath been ſaid. 


616. 


Lſo, if a man hath a Rent ſer- 

vice, or Rent charge in tail, 

and he grant the ſaid Rent to ano- 

ther in Fee, and the Tenant attorn, 
this is no Diſcontinuance, &c, 


617. 


Lſo, if a man be Tenant in 

tail of an Advowſon in 

roſs, or of a Common in Groſs; 

if he by his Deed will grant the 

Advowſon or Common to another 

in Fee, this is no Diſcontinuance; 

for in ſuch caſes the Grantees have 

no eſtate but for term of the life of 

Tenant in tail that made thegrant, 
Cc. 


(p) Note, here is an Advowſon named by Littleton, as a thing that lieth in Gꝛant, and 92 


paſſeth not by Livery of Seiũin. 


$ E. 3.53. 21 E. 37, 
4JE.31 bizH.6.4- 


CLC nota, que de 

tiels choſes q 
paſſont per voy de 
grant per Fait fait en 
pays, & ſans live⸗ 
ry, la tiel graunt ne 
fait pas Diſcontinu- 
ance, come en les 
caſes avandits, e en 
auter caſes ſembla- 
bles, ec. & coment 
que tiels choſes ſont 
gataunts en fre per 
fine levie e le Court 


Sea. G1 8. 


AN d note, that of 
ſuch things as 

aſs by way of grant, 

y Deed made in the 
Countrey, and with- 
out livery, there ſuch 
Grant maketh no Diſ- 
continuance, as in -the 
caſes aforeſaid; and in 
other like caſes, &. 
and albeit ſuch things 
be granted in Fee, 
by Fine levied in the 
Kings Court, &. yet 


eth no wiong, either to the, * 
iſſue in tall. oꝛ to him in re⸗ 


5 H. 7. 37. 18 H. 8. 16 N. 
Dyer 323. b. 


reaſon pielded of the 
ece dent caſes, = * _ 

t it is a maxim * 1 
Tara Gant (d by deedof ei an 
fuch things as vo lie in grant, 1,27 H. 7. 45. 13 H. 
and not in iivery of Heilln, 19.21 H.6 52, 53.5 5.4 
do wozk no Diſcontinuance. 3. 21 E. 4. 5. 22 R. 2. 
Bat the pattitular reaſon is, Diſcont. 56. 38 H. 8. 
fo: that of ſuch things the Diſcont. 35. Brock. 19 E. 


Gant of tenant in tail wozk= 4, Be $97.9 00m 


IE is the general 
2 


verllon dz remainder; faz no= 


thing doth paſs but only du⸗ 


ring the life of Tenant in 
tail, which is lawful , and 
ebery Diſcontinuancs wozk= 
eth a w2ong, as hath been 
ſaid. 

(4) It 


D 0002 


Lib. 3. 


(a) 33 E. 3. Formedon 
47. 13 H.. 10 36 All. &. 
4 H. 7. 17. 


(r) 3 H. 7. 12. 


9 E. 4. 12. 


s) 38 H. S. par. Br. i0i. 
2 1237. 11. 1. 1.26. 
Alton Woods caſe. 


48 E. 3, 23. 


(t) 15 Z. 4 tit. diſcont. 
30. 6 E. 56, 37. 


Of Diſcontinuance. 


Cap. 1 1. 
q) It Tenant in tail of 


a Rent ſervice,&c. 02 of a Re⸗ le Roy, cc. uncoꝛe t ne 
verſion, oꝛ remainder in tail, 


fait diſcontinuance, æc. 
&c.grant the ſame in fee with 


warranty, and leabeth Aſſets in Fee-flmple, and dieth; this is neither bar noꝛ diſcontinuance 
tothe iſſue in tail, but he may diſtrain fox the rent oz ſervice, oz enter into the land after the 
deceale of Tenant. foz life, But if the Iſſue bꝛingeth a Fozmedon in the Deicender, and ad= 
mit himſelt out of poſſeſſion, then ſhall he be barred by the warranty and Aſtets. | 
(r) Tenant in tail of a rent difleiſeth the tenant of the Land, and maketh a Feoffment in 
fee with warrantp, and dieth ; this is no diſcontinuance of Rent, but the Iſſue may diſtrain 
fo2 the ſame, albeit the warranty extend to the rent, pet by the rule of Littleton it lieth not in 
diſcontinuance ; and where the thing doth lie in Liverp, as Lands and Tenements, pet if to 
the conveyance of the Freehold oz Inheritance no livery of Seiſin is rcquifite, it woꝛketh no 
dilcontinuance. (s) As if Tenant in tail exchange Lands, &c oz if the King being Tenant 
in tail grant by his Letters Patents the lands in Fee, there is no Diſcontinuance wꝛought. 


cd P ine. Df a thing that lieth in Gꝛant, though it be granted by fine, pet it 


Sed, 619. 


this maketh not a Diſ- 
continuance, &c. 


er 


wozketh no diſcontinuance ; and this is regularly true. | 

(t) It tenant in tail make a leaſe f pears of lands. and after lebp a Fine; this is a 
Diſcontinuance, fo: a Fine is a feoffment of Becozd, and a Freehold paſſeth. But if tenant 
in tail maketh a Leaſe foz his own lite, and after lebp a Fine, this is no Diſcontinuance, be⸗ 
— 4 Reverſſon expectant upon a ſtate of Freehold which lieth only in G:ant, paſſeth 
therebp. | | 


Sect. 619. 


C * Ota, ſi jeo done tre a un 

Jauter en taile, & il leſſa 
meſme la terre a un auter p teri 
dans, & puis le Lefſo2 graunta 


le reverſion a un auter en fir, © 


le tenant a terme dans atturna 


al Gzante, & le terme eſt expire 


durant la vie le tenant en tafle 
per que le G2antee enter, & puis 
le tenant en taile ad iſſue © devie, 


en ceſt caſe ceo neſt diſcontinu⸗ 


ance, nient obſtant que le Gzant 
ſwit execute en la vie le Tenant 
en tale, pur ceo que al temps de 


_ Leaſe fait a terme dans, nut novel 


Fee-ſimple futt reſerve en k Leſſoz, 


eins, le Reverſion demurt a luy 


en tafl, ſicome il kult devant le 
Leaſe fait. | 
q* 
of the 8 Litre anp Ens 


J0te, if I give Land to another 

i tail, and he letteth the 
ſame Land to another for term of 
years, and after the Leſſor granteth 
the reverſion to another in fee, and 
the Tenant for years attorn to the 
Grantee, and the term expireth du- 
ring the life of the tenant in tail, by 
the which the Grantee enter, and 
after the tenant in tail hath Iſſue 
and die: in this caſe this is no Diſ- 
continuance, notwithſtanding the 
Grant be executed in the life of the 
Tenant in tail, for that at the time 
of the Leaſe made for years, no new 
Fee-fimple was reſerved in the Leſ- 
ſor, but the Reverſion remained to 
him in tail, as it was before the Leaſe 


made. 


* His is added to Littleton, and not in the Oziginal, and therefoze I purpoſely omit 
— Lab, becauſe neither the Leaſe {oz pears, noz the grant 


Fell. 


Lib. 2. 


C Es ſi le tenant 
e tail fait leas 


a terme de vie le Leſte, 
ec. en ceſt caſe le tenant 
en le Tatle ad fait un 
novel reverſion de fre 
{imple en luy, pur ceo 
que quant il fiſt leas p 


terme de vie, #c. il dil⸗ 


continua le tatle, cc. p 
foxce de meſme le leas, 
c auxp il diſcontinua 
ma Reverſion, cc. & il 
covient que la Reverſt- 


on de f& ſimple ſoit en 


aſcun perſon en tiel cas, 


c il ne poſt eſtre en 


moy que ſue Oonoz,en- 
tant que mon Reverſion 


eſt diſcontinue, - Ergo il 


covient que la Revſſon 
de fee ſoit en le Tenant 


en le Taile, que diſcon-- 


tinua ma reverſion per 
tiel leas, cc. Et fi en 


ceſt caſe V Tenant en le 


Taille graunta per ſon 
fait ceſt Reverfion en 
fr a un auter, & le Te- 
nant a terme de vie at- 
toꝛna, tc. & puis le Te- 


nant a term de vie mo- 
ruſt, vivant l Tenant en 
le taile, 4 le Gꝛantee de 


le Reverſion entra, ec. 


en la vie le tenant en ke 


Taile, donq; ceo eſt un 
Dilcontinuance en kee; 
c ſi apꝛes le Tenant en 
le taile mozuſt, ſon iſſue 
ne poit enter, mes eſt 
mis a ſon bt de Forme- 


See. 620. 


V Ut if the Tenant in 
tail make a leaſe for 
term of the life of the 
Leſſee, &c. In this caſe 
the Tenant in tail hath 
made a new Reverſion of 
the fee ſimple in him, be- 
cauſe when he made the 
Leaſe for life, &c. he diſ- 
continued the tail, &c. 
by force of the ſame 
Leaſe, and alſo he diſ- 


continued my Reverſi- 
on, &c. And it beho- 


veth that the Reverſion 
of the Fee - ſimple be in 


ſome perſon ini ſuch caſe. 
And it, cannot be in me 


which am the Donor, 
inaſmuch as my Reverſi- 


on is diſcotitinued, Ergo 
the Reverſion of the fee 
ouggnht to be in the tenant 
in Tail, who diſconti- 


nued my Reverſion by 
Leaſe, &c. And if in 


this caſe the Tenant in 


tail grant by his Deed 


this Reverſioij in fee to 
another, and the Tenant 


for life attorn, &c. and 


after the Tenant for life 


dieth, living the tenant in 
tail, and the Grantee of 
the Reverſion enter, & c. 


in the life of the Tenant 


in tail, then this is a diſ- 
continuance in fee; and 
if after the Tenant in 
tail dieth, his iſſue may 


not enter, but is put to 
his Writ of Formedon. 


Of Diſcontinuance. 


SeF. 620, 


Ur term de 
vie del Leſ- 


ſee, EC Here is im⸗ 


plied, 


oꝛ foz term of ano= 


ther mans lite. 


¶ Novel Rever- 
fron de Fee. ſimple. 


Which muſt be under= 
ſtood of a fee⸗ſimple de= 


terminable upon the life 


of the 


Leſſee, Which our 


Aut e calleth a fee 
i ITED if the Le[= 


ſee dieth, the Donee is 
Tenant in tail again, 


as he was befoze; and 
that is the reaſon that 
if in that caſe he grant⸗ 
eth ober the Reber ſion 


and dieth, and after the 
death of tenant in tail 


the Leſſee dieth, the entry 
of the iſſue is lawful, 
becauſe by the death of 
the Leſſee the Diſconti⸗ 


nuance is determined, and 
conlequentlp the grant 


made of the reverfion 
gained upon that diſcon= 


keth 
lives 


tinuance is void alſo. 
It tenant in tail ma⸗ 


a Leaſe: foz thee 
accozving : tv. the 


- Statute of 32 H. 8. that 


ee 


.. ebery man in judgment 
ok Lab is party. - 


And yet in ſome cales 


the freehold map be dil⸗ 
continued, and not the 
Be verſlon. (u) A it the 


busband and wife make 


A Leaſe fo: life by Deed 


the 


Wives Land re= 


fat a Rent, the hul⸗ 
band dicth; this was a 
Diſcontinuance at the 
Common Law foz life, 
and pet the Re verſlon 
was not diſcontinued , 
but remained in the 


Mife. 


Other wiſe it is 


ti 
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15 E. 4. Tit. Diſcont, 
30. 


(u) 38 E. 3 32. 18 Aſſ. a. 
18 E 3.54. 22 Hl. 6. a4. 


Lib. 3. 


21 H. 52. 15 E. 4. tit. 
Diſcont. 30. 


32 E. 3. Diſcont. 2. 

43 E 3 Fate. Cong. 3r. 
2 H. 4 = 22R. 2. diſcon. 
50. 34 Au 6. Pl. 4 

35 At:.5.P 6 43 Al 6 
48. 18 E. 3. 43 41 H. 6. 
52. IF E. 4. Tic. Diſcon- 
tinuance. 

30 Brook tit. Diſcont. 
3. & 14. 4 H. 7. 17. 

11 H. 7. 11. 

(x) a2 H. 6. 52, 13. 


Cap. 11. 


it the husband had made the 
icaſe alone. 


¶ Et puis le tenant a 


terme de vie moruſt, & c. 
The like Law it is it the 
tenant foz lite ſurrender to 
the G:antee,o2 if the Gꝛantee 
recover in an action of waſte, 
oz enter foꝛ the fozfeiture. 

¶ Avoit ſeiſin G- 
execution. And here it is 
to be obſerved, that when the 
reverſſon in this cale is exe= 
cuted in the life of Tenant 
in tail, it is equſbalent in 
judgment of Law to a feoff= 
ment in fee, fo: the ſtate foz 


Of Diſcontinuance. 


don. Et la cauſe eſt, pur 
ceoq ceſtuy que avoit ł 
grant de tiel reverſion 
in Ffe-ſimple, avoit le 
ſeiſin & execution de 
melmes les terres ou 
tenements, daver a luy 
t a ſes heires en (on 


demelne come de fer, 


en la vie le tenant en 
tail, c ceo eſt per foꝛce 
de grant de meſme le 
tenant en tail. 


Seck. 620. 


And the cauſe is, for 
that he which hath the 
grant of ſuch reverſion 
in Fee- ſimple hath the 
ſeiſin and execution of 
the ſame lands or tene- 
ments to have to him 
and to his heirs in his 
demeſne asof fee inthe 
life of the tenant intail, 
and this is by force of 
the grant of the ſaid 
Tenant 1n tail. 


life paſſed by liverp. i 
(x) It tenant in tail make a leaſe foz life, the remainder in fee, this is an abſolute Diſcon⸗ 
tinuance, albert the remainder be not executed in the life of tenant in tail, becauſe all is one 
eſtate, and paſſeth by one livery. Ind ſo note a diverſity between a grant of a reverflon, and 
& limitation of a remainder. B. Tenant in tail, maketh a gift in tail to A. and after B. re⸗ 


leaſeth to A. and his heirs, and after A. dieth without iſſue, the iſſue of the firſt Donee nay 


(y 34 E 1. Quare Im- 


pedit 179 22 E. 3. Quare 
Imp. 196. 23 All. 
50 E. 3. 26. 


36 Aſſ. 8. 42 E. g. 20. C 


22 R. 3+ Diſcont. 50. 


21 H.6 52,53. 

Brook; tit. Diſcone, . 
21 H.7.11. lib. 1. 085 
lib. 10. fol. 56, 97. 


(015 E. 4. Diſcont. 
30. Vide Sect. 642. 


enter upon the collateral heir, becauſe A. had no ſeiſin and executton of the reverſſon of the 
land in his demeſne as of fee, as Littleton here ſpeaketh . But if tenant in tail make a leaſe 
fo: the life of the Leſſee, and after releaſeth to him and His heirs ; this is an abſolute Diſ= 
continuance, becauſe the Fee-\imple is executed in the life of tenant in tail. 
(y) If tenant in tail of a Wannoz whereunto an Ydvowſon is appen dant maketh a feoff=- 
ment in fee by Deed (as it ought to be) of one acre with the Bdvowſon, and the Church 
becometh void, and the Feoffee pꝛeſent, tenant in tail dieth, the Church becometh void, the 
iſſue ſhall not pꝛeſent until he hath recontinued the Fcre. But if the Feoffee had not execu⸗ 
ted the ſame by p:eſentment, then the iſſue in tail ſhould have pꝛeſented. And ſo was it at the 
ommen Law of the husband ſeiſed in the right of his wife, mutatis mutandis. 
If a Fine be levied to a tenant in tail, and he granteth and rendzcth the land to him and 
his heirs, and die befo:e execution, this is no Diſcontinuance. Dtherwile it is, if it had been 
executed in the life of tenant in tail. 

It tenant in tail make a leaſe fo: life of the Leſſee, and after grant the reverſion with war⸗ 
ranty, and dieth befoze execution, this is no Diſcontinuance, becauſe the Diſcontinuance was 
(as hath been ſaid) but fo: lite, and the warranty cannot enlarge the ſame. 


Et ceo eſt per force del grant de meſme le tenant en tail. hereupon Little- 


ton Himſelf is of. the ſame opinion, (*) as it appeareth he was in our Books, that if Tenant 
in tail make a leaſe foz life, and grant the Keverſſcn in fee, and the Leſſee attoꝛn, and that 
Gtantee granteth it over, and the Leſſee attozn, and then the Leſſee fo: life dicth, ſo as the 
—.— is executed in the lite of tenant in tail ; pet this is no Diſcontinuance, but that after 
death of Tenant in tail the iſſue may enter, becauſe (as Littleton here ſaith) he is not in 
of the grant of the Tenant in tail, but of his Gzantee. | 
It at this day tenant in tail make a leaſe foz life, and after by Deed indented and inrelled 
accozding to the Dtatute he bargaineth and ſelleth the reverſion to another in fee, and the 
Leſſee dieth, ſo as the reverſion is executed in the lite of Tenant in tail, albeit the Bargaince 
is not in the Per by the tenant in tail, pet inaſmuch as he claimeth the Re ver ſlon immediately 
from him, which is executed in his life time, this is a Diſcconttnuance. Ind ſo it is, and ſoꝝ 
the ſame cauſe, if Tenant in tail maketh a leaſe foz life, and after diſſetſeth the Leſſee fo2 tife, 
and maketh a feoffment in fee, the Leſſee dieth, and then tenant in tail dieth, albeit the fee 
be executed, pet foz that the fee was not executed by lawful means (as tn all the Caſcs of Lic- 
tleton it appeareth it ought to be) it is no Diſcontinuance, 


Sedt, 


UMI 


LIMI 


Lib. 3. 
Sect. 


CT? meſme le manner ſerra, 

ſi en le caſe avantditle te- 
nant al terme de vie apes lat- 
tomment al Grantee uſt alien 
en ke, tle Gꝛantee uſt enter pur 
foxfeiture de ſon eſtate, & puis le 
Tenant en taile uſt devie, ceſt un 
Diſcontinuance, Cauſa qua ſu- 


pra. ¶ | 


Of Diſcontinuance. SeF.621,622; 


621. 


in the caſe aforeſaid the Tenant 

term of life after the Attorn- 
ment to the Grantee had aliened 
in fee, and the Grantee had entred 
by forfeiture of his Eſtate, and af- 
ter the Tenant in tail had died; 
this is a Diſcontinuance, Cauſa qua 


pra. C 


I. the ſame manner ſhall it be, if 
or 


4 os is added in this place, but in the Oziginal it cometh in after in this 


hapters 


Sect. 622. 


C Es en ceſt cas, ſi tenant 

en tail q granta le reò⸗ 
ſion, c. moniſf, vivant le Tenant 
a terme de vie, & puis le Tenant 
a terme de vie mozuſf, & puis ce- 
luy a que le reverſion uit graunt 
enter, cc. donques cea neſt pas 
Diſcontinuance, mes que liſſue del 
Tenant en tail poit bien enter ſur 
le Gzante del Reverſton, pur ceo 
que le Reverſion que le Gzanta 
Avoit, cc. ne fuit execute, cc. en le 


pie le Tenant en taile, cc. Et illint 
ll eit grand diverſity quant tenant 


en tail faſt un leas pur terme 
dans, c lou il fait leas pur terme de 
vie, car en lun cas il ad Reberſion 
en fail, c en lauter cas il ad un Re- 
lion en fir. 


Ut in this caſe, if tenant in tail 
that grants the Reverſion, &c. 
ieth, living the Tenant for life, and 
after the Tenant for life dieth, and 
after he to whom the Reverſion 
was granted enter, &c. then this is 
no Diſcontinuance, but that the 
Iſſue of the Tenant in tail may well 
enter upon the Grantee of the Re- 
verſion, becauſe the Reverſion which 
the Grantee held, &c. was not ex- 
ecuted, &c. inthe life of the Tenant 
in tail, &c. And ſo there is a great 
diverſity when Tenant in tail ma- 
keth a Leaſe for years, and where 
he maketh a Leaſe for life; for in 
the one caſe he hath a Reverſion in 
tail, and in the other caſe he hath a 
Reverſion in fee. 


4 F this ſufficient hath been ſaid befoze, and is of it ſelf manifeſt, and needeth no ex⸗ 


lication. 


Like Law was at the Common Law, of a husband ſeiſed of land in right of his (life, 


Mutatis mutandis. 


Sea, 


21 H. 6.32, 53.15 E. 41 
| gg * 


18 AT, 27 H. 6.33. 


6 E. 4. 22. 20 H. 6. 14; 
vide 18 E. 3. 8. * 


Ca) 9 E. 4. 24. b. 


Lib. 1. fol. 149. in 


Chudleys caſe. 


- A Nd of this opinion is 


Cap. 11. Of Diſcontinuance. Se#.623,624,625. 
Sed. 623. 


Jar ſi terre ſoit done a un 

home & a ſes heirs males 
de ſon co2ps engendꝛes; le quel 
ad iſſue deux fits, & leigne fits 
ad iſſue file & devie, c le tenant en 
taile fait un Teas pur terme des 
ans, & devie, oꝛe le Reverſion dil⸗ 
cendiſt a le fits puiſne, pur ceo 
que le Reverſion fuit fo2[qz en le 
tail, & le fits puiſne eff Peire 
male; cc. Yes fi le Tenant uſt 
fait un leas pur terme de vie, cc. 
t puis moꝛuſt, oꝛe le Reverſion 
diſcendiſt a le file de leigne fits, 
pur ceo que le Reverſion eſt en fi 
ſimple, & la file eſt Heire gene- 
ral, cc. EP 


This is evident allo, and nerdeth no explanation; | 


Or if Land be given to a man 
and to his Heirs Males of his 
body engendred, who hath ifſue 
two Sons, and the eldeſt Son hath 
iſſue a Daughter and dieth, and the 
Tenant in tail maketh a leaſe for 
years and die; now the Reverſion 
deſcendeth to the younger Son, 
for that the Reverſion was but in 
the tail, and the youngeſt Son is 
Heir male, &c. But if the Tenant 
had made a leaſe for life, &c. and 
after died, now the Reverſion de- 
ſcendeth to the Daughter of the 
elder Brother, for that the Reverſi= 
on is in the Fee-ſimple , and the 
Daughter is Heir general, &c. 


Sect. 624. 


C T Tem, fi home ſoit feifie en 

1 tail de terres deviſables 
per Teſtament, cc. & il ceo deviſa 
à un auter en fte, & moiſt, & lau- 
ter enter, ec. ceo neſt pas diſcontt- 
nuance, pur ceo q nul Diſcontinu⸗ 
ance fuit fait en la vie vel Tenant 


Lſo, if a man be ſeiſed in tail 
of Lands deviſable by Teſta- 
ment, &c: and he deviſeth this to 
another in fee, and dieth, and the 
other enter, &c. this is no Diſcon- 
tinuance, for that no Diſcontinu- 
ance was made in the life of the 
Teriant in Tail, &c. 


q * His is manifeſt, and needeth no explanation: Only this is to be obſerved, That no 


Dilcontinuance can be made by Tenant in Tail, but ſuch as is made, and taketh 
effect tn his lite time, which is here implied in tho (e.) ; hs 


Se@. 625. LESS 


Littleton (a) in our 
Books, and ſaith that ſo it 
was adjudged. 

J Enfeoff le donor, c&c. 
his mult be underſtood 
where the Re ver ſion of the 
Donoz is immediately ex⸗ 


C Y Tem ſi tert toit 

Done en tail, ſa- 
vant le Reverſion al 
Dono, & puis k Te- 
nant en Taile per ſon 
fait enfeoffa x Dono2 


Lfo, if Land be gi- 

ven in Tail, ſaving 

the Reverſion to the 

Donor, and after the 

Tenant in Tail by his 

Deed enfeoff the Do- 
a aver 


UMI 


Lib. 3- 


a aver & tener a 1 
& a ſes heires a tours 
jours, & liver a luy 


ſeiſin accozdant, cc.ceo 


neſt pas dilcontinu⸗ 


ance, pur 7.9 nul poit 
Diſcotitinuer {eſtate en 


le taille, ſi non que il 
Dilcontinue le rever⸗ 
ſion celuy que ad le 
reverſion, cc. ou le re- 
mainder, (t afcun ad 
le remainder, cc. c en- 
tant que per tiel feoff- 
ment fait a le dono2 


(le reverſion adonque 
eſteant en Inp) ſon re⸗ 
verſion ne fuit diſcon⸗ 
tinue ne alterate, c. 


ceſt feoffment neſt pas 
Dilcontinuance, #c. 


Of Diſcontinuance! 


nor. To have and to 
hold to him and te his 
heirs for ever, and de- 


liver to him kiſin ac- 
cordingly, &. c his is no 
5 diſcominuanes, becauſ e 
none can 


dicominue 
the Eſtate tail, unleſs he 

diſcontinueth the . 
verſion of him who 
hath the Reverſion, &c. 


or remaindef if ahãůu 


hath the remaindęr, &c. 
and in as much as by 
ſuch feoffment made to 


the Donor (che rever- 


ſion then being in him) 
his reverſion was not 
diſcontinued nor alter⸗- 
ed, &c. this feoffment is 
no Diſcontinuance, &c. 


Seck. 626. 


pectant upon the eſtate of the 


335 


Donee, (b) foz if a man make (b) 41 Af. 2. 4r K. 3.2. 


a gift in tail the remainder 
in tail, reſerving the reverſt= 


— 1 In thy 14 caſe 


Wonee enkeock t 
nope Petz 17 ( 8. ance, 
* 8 
* * doth: © moan 
. 1 afe of a reber⸗ 
on ly we vos N 
gift in tat 
jt ts its toy intended — — 
ment* made. to the Donoꝛ 
ſolelp o onlp; for i the Do- 


_ nee enfeoff the Donoz and a 


ranger, that 15-6 diſcontinu= 
ance of the whole land. 

But if tenant fo2 life 
make a leaſe foz his own lite 
to the leſſoz, the remainder 
to the leſſoꝛ and an ger 
in —— n this ta as 


> outd” 1 oe 

Hank it enureth to th 
as a ſurrender for the 

one mdtetp, and a fozfeiture 
as to the remainder ot ih 


— dB 3 fo: = cannot 
Had befoze, as our Authoꝛ hete faith ; and as to the remainder I he —— — is k XD i⸗ 
ture foꝛ this moietp, and when the Lelloz entreth he ſhall take = benefit of tt. Wut if two 
zopntenants be, and one of them — Is, has and a ſtranger, and make Livery to 
anger 


the ſtranger, this thall veſt only in the 


panion. 


the livery cannot enure to his Com=z 


¶ Nil poit diſcontinuer leſtate en taile, ſi non que il diſcontinue le Fever: 
. gon, G'c. on le remainder, Oc. And therefoze 2 6 thiy 25 ik th 


der be in the King, the Tenant in tail ca 
in tail, the reverſion in the Sin „might hab 


til the "Statute of 34 H. 


recoverp neither barred noꝛ — the Kings re be 

Note, the reverſion may, be reveſted, and pet the 
Tovert be tenant fo: life; and the husband 
the foꝛfeiture; here is the reverſion rebeſte d, 


Common Law, 


CE TN meſme le manner eſt lou 

terres font dones a un hoe 
en taile, le remainder a un auter 
en fir, 4 le tenant en taile-enfeoffa 
celuy q eſt en le remainder, a aver 
t tener a lup, & a ſes heirs, t᷑ neſt p 
Dilcontinuance, Cauſa qua ſupra. 


ot diſeon 
o. which 1. 


make 5 Fe 
ans eee the 


$48, 626. 


» "143% 
4 


e 5 do. 4 Vole 
Ys % . ©, p i 
48 „ 22 68118 
4 i 


N the FALLS manner is 1 E 
Lands are given to a man ii tail, 
the remainder to another in fee; and 
the Tenant in rail infeoff him that is 
in the remainder, To have and to 


hold to him and tohis heirs, this 1 
no diſcontinuance, Cauſa qua ſupra. 


L. remainder a un auter. Here it appeateth that as hath been ſaid in caſe of a 
reverſion) the remainder muſt be immediately * upon the eſtate tatle, 


PPPP Sect. 


e 
tarred tj cf ſlate — bx — hp 
< a rr in tall, but that commoy 


eee ile 5 Is if a Foe (4) 17 Aff p. Eo. 29 AM. 


in e- Le ſſoz enter 
1 N80 remained r At £ 


* 
Tz 133 «e, be. 


28 H. g. Dyer 13. 


40 Afi. 36. 21 Afl. 36. 
18 E. 3.47. F. N. B. 142. a. 
PI. Com. 535. 

(e) 33 H. 8. tit. Tail, Br. 
41. Com. ubi ſupra. 


43.1r Aſſ. I I. 16 Afl. 11. 
18 E. 3. 45. 


—— — — 


Cap. 11. Of Diſcontinuance. Secf. 627,628,629; 
SeF. 627. 


Tem, ſi un Abbe ad un Re- 

verſion ou Rent ſervice, ou 

Rent charge, & voile graunter cel 

Reverſion , ou Rent ſervice, ou 

Rent charge a un auter en fee, & 

le tenant atturna, Ec. ceo neſt pas 
Difcontinuance. 


Lſo, if an Abbot hath a rever- 

ſion, or a Rent ſervice, or a 
Rent charge, and he will grant this 
Reverſion, or rent ſervice, or rent 
charge to another in Fee, and the 
Tenant attorn, &c. this is no Diſ- 
continuance. 


Df Inheritances that lie in G:ants, ſufficient hath been ſaid befoze. 


Sect. 628. 


(u ͤmeſme le manner, lou 

Abbe eſt ſeiſie dun Advow⸗ 

ſon, ou de tielx choſes que paſſont 

— voy de grant ſans livery de ſei⸗ 
n, EC+ 


N the ſame manner, where an 
Abbot is ſeiſed of an Advow- 

on, or of ſuch things which paſs by 
way of Grant without livery of 
ſeilin, &c. | 


4 |= by it appeareth (as hath been ſaid) That an Fyvotoſon doth not lie in Liverp, bat 
in Gzant, ; 


SeF. 629. 


C Cem, ſi Tenant en tail leſſa 
ſa terre a un auter pur me 
de vie, & puis il graunta en fee 
le Reverſion a un auter, © le tenãt 
atturna, & puis le tenant a terme 
de vie aliena en fir, « le grante de 
reverſion enter, cc. en le vie le Te: 
nant en le tail, & puis le Tenant 
en le tail Moꝛzuſt, ſon Iſſue ne poit 
enter, mes eſt mis a ſon Bꝛiet᷑ de 
Formedon, pur ceo ij le Reverfion 
en Fee-ſimple q le grauntoꝛ avoit 
per le grant del Tenant en le tail 
kuit execute en le vie de meſme le 
Tenant en le tail, & pur ceo eff un 
Diſcontinuance en fix, #c, 


Df this ſu(icient hath been ſaid befo:e. 


A Lfo, if Tenant in tail letteth 
his Land to another for life, 
and after he granteth in fee the Re- 
verſion to another, and the Tenant 
attorn, and after the Tenant for life 
alien in Fee, and the Grantee of the 
Reverſion enter, &c. in the life of 
Tenant in tail, and after the Tenant 
in tail dieth, his Iſſue ſhall not enter, 
but is put to his Writ of Formedon, 
beeauſe the Reverſion in Fee-ſim- 
ple which the Grantor had by the 
Grant of the Tenant in tail, was 
executed in the life of the ſame Te- 
nant 1n tail, and therefore it is a 
Diſcontinuance in fee, &c. 


11 


Lib. 3. 


Of Diſcontinuance. Set. 63 o, 6 31,632. 


Sect. 630. 


T nota, hq aſcuns font Dil⸗ 
continuances pur tme de 
vie. Sicome Tenant en le tatl kait 
un Leaſe pur terme de vie, favant 
le reverſion a luy, aury longement 
q lie reverſion eſt al Tenãt en taile, 
ou a ſes Heirs, ceo neſt Dilcontti⸗ 
nuance, toꝛſq; durant la vie le te- 
nant a terme de vie, ec. Et 1 tiel 
tenant en taile dona les Tenemts 
a un auter en taile, ſavant le re- 
verſion, donques ceo eſt Diſcontt- 
nuance durant le ſecond taile, cc. 


6 Mis is manifeſt, and hath been handled befoꝛe, and needeth no ex 
this is to be obſerved, where Lictleron putteth hereafter caſes ot 


Nd note, that ſome make 

Diſcontinuances for term of 
life. As if Tenant in tail make a 
leaſe for life, ſaving the Reverſion 
to him, as long as the Reverſion is 
to the Tenant 1n tail orto his Heirs: 
this is no Diſcontinuance but du- 
ring the life of Tenant for life, &c. 
And if ſuch Tenant in tail giveth 
the Lands to another in tail, ſavin 
the Reverſion, then this is a Diſ- 
— during the ſecond tail, 

— 


tion; onlp 
iſcontinuances 


by Feoffment, &c. he hath a double intendment: Firſt, by Feoffment oz by any 
other Convepance which may make a Diſcontinuance. Secondly, &c. implpeth a Diſconti⸗ 
nuance by a gift in Tail, oz a Leaſe foz Life, 8&c. 


Sect. 621. 


C Es lou le tenant en taile 
fait un leaſe pur terme 
Dans, ou pur terme de vie, le re⸗ 
mainder a un auter en fee, & deli⸗ 
vec livery de leiſin accoꝛdant; ceo 
eſt Diſcontinuance en fee, pur cea 
que le Fa ſimple paſſa per foꝛce de 
livery de ſeiſin, cc. 


Ut where the Tenant in tail 
maketh a Leaſe for years or 
or life, the remainder to another 
in Fee, and delivereth Livery of 
Seiſin accordingly; this is a Diſcon- 
tinuance in fee, for that the Fee- 
ſimple paſſeth by force of the Live- 
ry of Seiſin, &c. 


This is evident alſo, and hereof ſufficient hath been ſpoken befoze- 


Sec. 63 2. 


C FE eſt alcavoit, 
q aſcuns tiels 


Diſcontinuances ſont 
fait (ſur condition, tC. 


ND it is to be C Iſcontinuances 
underſtood, That D 

ſome ſuch Diſcontinu- 

ances are made upon 


fait ſur condi- 


tion, & c. Here is to be un⸗ 
der ſtood a diverſity between 
a condition in Deed, where= 


+ Pur ceo que les Con and = of Lictleton here ſpraketh . 
| - thatt iti and 4 Condition in Law 
conditions ſont en e itions as . 1 


freints, ec. ou pur 


broken, &c. or for 


laid befoze in this Chapter, 


Lib. 3. 


Cap. 11. 


viz. where the feme is tenant 
fo2 life, and the husband ma= 
keth a feoffment in fee, and 
the Leſſo: entreth foz the con= 
dition in Law. 

'«C Conditions ſont en- 


Freints, Cc. pere is impli⸗ 
ed, 02 any cauſe given either 
by diſability of the Feoffees, 
oz by anp conditton per foꝛm⸗ 
ed on the part of the Feoffoz, 
oz otherwiſe whereby the 
eſtate is in any ſoꝛt avoided. 

C Come ſi le Baron 
ſoit ſeiſie de certain ter- 
re en droit ſa feme, G c. 
Here it appeareth, That fo: 
the Condition bꝛoken the 
heir of the husband may en= 
ter; foꝛ albeit no right de⸗ 
fcend from the husband to 
his heir, pet the title of en⸗ 
tr by foꝛce of the Condition 
which the husband created 


4 H. 6. 2: 9 H. 7. 24. b. upon the feoffment, and re= 


Lib. 8. fol. 43; 44 
Whittinghams caſe. 


ſupra. 


ſupra. 


ſerved to him and his heirs, 
doth deſcend to his heir; and 
Littleton ſaith truly, That ſo 
it hath been adzudged. 

¶ Sar le heire. Nota, 
When the heir in this caſe 
hath cntred foz the condition 
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auters cauſes, ſolon- 
que le courſe de la ley 
tiels eſtates ſont de⸗ 
teates, donques ſont 
les Dilcontinuances 
defeates, & ne tollent 
aſcun home per koꝛce 
de eur, de ſon entry, 
tc. Come fi le Ba- 
ron ſoit ſeiſie de cert᷑ 
terre en dꝛoit ſa feme, 
& fait Feoffment en 
foe ſur Condition, & 


devie, i le Peire a⸗ 


pꝛes enter ſur le feof- 
kee pur le Condition 
enkreint , lentry la 
Feme eſt congeable 
ſur le hefre, pur ceo 
que per lentre Del 
heire le Diſcontinu- 
ance eſt defeat, come 
eſt adjudge. 


Sed. 633. 


other cauſes, accord- 
ing to the courſe of 
Law, ſuch eſtates are 
defeated, then are the 
Diſcontinuancesdefea- 
ted, and ſhall not by 
force of them takeany 
man .from his entry, 
&c. As if the husband 
be ſeiſed of eertain land 
in right of his wife, and 
maketh a feoffment in 
fee upon condition, and 
dieth, if the heir after 
enter upon the Feoffee 
for the condition bro- 
ken the entry of the 
wife was congeable 
upon the Heir, for 
that by the Entry of 
the Heir the Diſconti- 
nuance is defeated, as 1s 


adjudged. 


bꝛoken, and hath avoided the feoffment, the eſtate of the heir vaniſheth away, and pꝛeſentlp the 
Whittinghams caſe, ubi eſtate veſteth in the Feme oz her heirs, without anp entry oz claim by her oꝛ them; fox the 
heir entreth in reſpect of the condition, upon, the real contract, and not of any right, as bath 
been ſaid 3 and it the husband Himſelf. had re-entted, the eſtate had veſted in his wife. And 
therefoze Where Littleton and our Books lay, That the wife ſhall enter upon the heir; the 
meaning ts, that after the Be-entrp of the Heir the may enter, 


C 1 He yu — ren⸗ 
dꝛe d - tleton, 
Whittinghams caſe, ubi is, fo: that the 


husband cannot enter in his 
own right, but in the right 
of his wife ; and the heir of 
the husband cannot enter, fo 
no right oꝛ title deſcends un= 
to him, and the wife in this 
cale hall take benefit of the 
nonage of her husband, and 
enter into the land. 

It an Jufant be Tenant 
foz another mans lite, and 
make a feoffment in fee, and 
Ceſtuy que vie dieth, the infant 
himlelf ſhall not enter be= 
cauls he hath no right at all. 


SeF. 633. 


C i Tem, ſi Feme 
Jnheritrir 5 ad 
un Baron, quel Ba⸗ 
ron eſt deins age, & il 
eſteant deins age fait 
un feoffment de les 
Tenements ſon Feme 
en Fd, « moꝛuſt, il ad 
eſte queſtion, ſi la feme 
poet enter, ou non, 
ec. Et il ſemble a 
aſcuns, que lentry la 


Lſo, if a Woman 
Inheritrix hath a 
husband who is with- 
in age, and he being 
within age maketh a 
Feoffment of the Te- 
nements of his wife in 
Fee, and dieth, it hath 
been a queſtion, if the 
Wife may enter or 
not, &c. And it ſeem- 
eth to ſome, that the 


- Feme 


Lib. 3. 


Feme apꝛzes la mort fa 
baron, eſt cogeable en 
ceſt cas. Car quant ſa 
baron feaſoit tiel feoff- 


ment, Kc. il puiſſoit 


biẽ enter, nient contri⸗ 
ſteant tiel feoffment, 
#c. durant la cover- 
ture, t il ne puiſſoit en⸗ 
ter en ſon doit de⸗ 
melne, mes en le dꝛoit 
la feme. Ergo tiel doit 
gue il avoft dentrer 
en dꝛoit la feme, cc. 
ceſt dꝛoit dentrer de⸗ 
murt al feme aßs ſon 
deceale. 


Of Diſcontinuance. 


entry of the wife after 
the death ,of her huſ- 
band is congeable in 
this caſe. For when her 
husband made ſuch 
feoffment, &. he might 
well enter notwith- 
ſtanding . ſuch feoft- 
ment, &c. during the 


coverture,and he could 


not enter in his own 
right, but in the right 
of his Wife, Ergo ſuch 
right ase had to enter 
in the right of his wife, 
& c. this right of entry 


remaineth to the wife 
after his deceaſe. | 


\ husband wake a gift in tail, 


* . 
5 
1 


Seck. 634. 2 | +4 3 37 5 
It the husband within 5 ; 
age taketh to wife feme te=- 
nant in tatl general, and the 


and dieth within age, in thts : | 

caſe the wife map enter, as 5 e 

Littleron here hol deth; oz the 

heir of the husband in re⸗ 

ſpe ot the new reverſion ; "T3 

deſcended unto him may en= ” 

ter. But if the heir enter, 

p:elenttp thereupon his eſtate 

vaniſheth. It tenant in tail 

being within the age ok one 

and twenty years make a fe= 

offment in kee, and after is 

at tainted of felony and dieth, 

the entry of the iſſue is not 

lawful, foz his entry is not 

iy wtul in reſpect of his eſtate 

only, but of his blood alſo 

which ts coxrupted;andthere= 3 

koze in that caſe he is dꝛiben | 3 

9 Formedon. k 3 
k husband and wife be 14 E. 3. Br. 282, 14 F- 3. 

both. — age, and they 7 3 : 

by Deed indented jopn in aa | 


feoffment reſerving a rent, the husband dieth,the wife may enter, oꝛ habe a Dum fuir infra wn, a „ 
tem. But if the were of full age, the (hall not have a Dum fuit infra ætatem, foz the nonage dk. — - 
her husband, albeit they be but one perſon in Law. | 3 , E HA 


ect. 634. 


p 


p * . 


CT©Ti yad ee dit, que ſi deur 

joyntenants eſteants deins 
age, font un feoffment en fee, c 
lun des enfants devy, & lauter 
ſurveſquiſt, entant que les ambt- 
deux enfants puiſſont ent joynt⸗ 
ment en lour vies, cel dꝛoit, accru⸗ 
iſt tout a luy que ſurveſquiſt, & 


pur ceo celup que ſurveſquift poit 


enter en lentierty, cc. Et auxy 
theire le baron que fiſt le keoll⸗ 
ment deins age ne poit enter, tc. 
pur ceo que nul dꝛoir diſcendiſt a 


tiel heire en le cas avantdit, pur 


ceo que le baron navoit unques 
riens fozſq; in dꝛoit de ſa keme, 
ec 


ND it hath been ſaid, that if 
1 two Joyntenants being with- 
in age make a feoffment in fee, and 
one of the Infants die, and the 
other ſurviveth, inaſmuch as both 
the Infants might enter joyntly in 


their lives, this right accrueth. all 


to him which ſurviveth, and there- 
fore he that ſurviveth may enter 
into the whole, &c. And alſo the 
heir of the husband which made 
the feofiment within age cannot 
enter , &c. becauſe no right de- 


ſcendeth to ſuch heir in the caſe 


aforeſaid, for that the husband had 
never any thing but 1n right of his 
wife, &c. | WE: 


. 
C POit enter en lentierty, Ge. And the reaſon hereof is implied in this 0 bc.) 251 E. 3.30. 18 E. 3. Br, 


8 T. 6 E. 4.9 H. 6. 6. 


| that they may joypn in a Urit of Right, and therefoze the right ſhall ſutvive. 3 8. Fd H. 6.42. 
But ther cannot jopn in a Dum fuir infra ætatem, becaule the nonage of the one is not the — 11.57. N. gal 
age 


2 


non 
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Lib. 3. 
6 nonage of the other. In this caſe, if one Joyntenant had made a feoffment in fee and died, the 
; right Gould not have ſurvived, for the Fopnture was ſevered foꝛ a time. It two Jopnicnants 
see of this in the Chap- be, and the ons is of full age, and the other within age, and both they make a fectfmcut in 


ter of Joyntenants. 


Brat. fol. * | 
Britton, fol, 8 1. 
Fleta, lib. 2 CIP, 3. 


"oh 


fer, and he of full age dieth, the Infant ſhall enter, oz have a Dum fuit infra ætatem, but fox 


the mopety- 


Se. 


CT”'T auxp quand un enfant 

fait un feoffment eſteant 
deins age, ceo ne luy greevera ne 
ledꝛa, mes que il poit enter bien, 
ec. car ceo ſerroit encounter rea- 
ſon, que titel feoffment fait per 


celuy que ne fuit able de faire tiel 


feoffment, grievera ou ledera au⸗ 
ter, de toller eux de lour entre, cc. 
Et pur ceux cauſes il ſemble a al⸗ 
cuns, que apꝛes la mott de tiel ba- 
ron iſſint eſteant deins age al tẽps 
de le feoffment, cc. que (a feme 
bien poit enter, cc. 


635. 


Nd alſo when an Infant makes 

a feoffment being within age, 
this ſhall neither grieve nor hurt 
him, but that he may well enter, &c. 
for it ſnould be againſt reaſon that 
ſuch feoffment made by him that 
was not able to make ſuch a feoff- 
ment, ſhall grieve or hurt another 
to take them from their entry, &c. 
And for theſe reaſons it ſeemeth to 
ſome, that after the death of fach 
husband ſo being within age at the 
time of the feoffment, &c. that his 
wife may well enter, &. 


Es que il poit enter bien, Gc. Here is implied, that he might enter either 
within age, oꝛ at anp time after full age, and likewiſe after his death his heir 


map enter. Meliorem enim conditionem facere poreſt minor deteriorem nequaquam. : 
Nota, Þ ſpecial heir ſhall take advantage of the infancy of the Anteſtoz . Is if tenant in 


tail of an acre of the cuſtom of 


Engliſh make a feoffment in fee within age, and 


dieth, the youngeſt ſon ſhall avotd it, foz he is privy in blood, and claimeth by diſcent from 


the Intant. 


nd ſo, if Tenant in tail to him and the heirs females of his body, make a feoffment in 
fee, and dieth within age, having tſfue a Don and a Daughter, the Danghter ſhall avotd the 
feoffment. And ſo note, that a cauſe to enter bp reaſon of Jufancy is not like to Conditions, 
Marranties and 5 8, Which ever deſcend to the heir at the Common Law. 


The reſidue of 


tion upon that which hath been ſaid is evident. 


Sed. 636. 


QOrrender. 


Surſum redditio etc 
ip is a plelding up an 
Eſtate foz life oz pears to 
him that hath an immedi⸗ 
ate Eſtate in reverſſon oz 
remainder, wherein the E= 
_ . 4 life oz pears map 
dzown by mutual agreement 
between them. 


. Tem, fi fem en⸗ 

heritrix pꝛent ba⸗ 
ron, & ont iſſue fits, 
c le baron mozuſt, 4 
el pꝛent auter baron, 
c le ſecond baron leſſa 
la terre que il ad en 
doit ſa feme a un au⸗ 


inheritrix taketh 
husband, and they have 


takes another husband, 
and the ſecond husband 


ter 


Lio, if a woman 


iſſue a Son, and the huſ—- 
band dieth, and ſhe 


letteth the Land which 


UM. 


Lib. 3. 


ter pttr terme de fa 
vie, & puſs la feme 
mozuſt, & puts le te⸗ 
nant a terme de vie 
ſurrendiſt (on eſtate a 
le ſecond baron, ec. 
Quzre ſt le fits le feim̃ 
poit enter en ceſt cas 
ſtir le ſecond baron 
Durant la vie le te: 
nant a terme de vie, 


cc. Mes il eſt clere* 


ley, que apꝛes la moꝛt 
le Tenant a terme de 
vie, le fits la feme poſt 
enter, pur ceo le dif- 
continuance que fuit 
tantſolement pur term 
de vie, eſt determine, 
ec. per la mozt de 
meſme le Tenant a 


Of Diſcontinuance, 


he hath in right of his 
Wife to another for 
term of his life, and af- 
ter the Wife dieth, and 
after the tenant for life 
ſurrendreth his eſtate 
to the ſecond husband, 
&c. Quære if the Son 
of the Wife may enter 
in this caſe upon the 
ſecond husband during 
the life of Tenant for 
life, & c. But it is clear 
law, that after the death 
of the Tenant for life, 
the Son of the Wife 
may enter, becauſe the 
Diſcontinuance which 


was only for term of 


life, is determined, &c. 
by the death of the 
ſame Tenant for life. 


SeR.6 26. 


Note, there be thꝛee kind 
of ſurrenders, viz, a Dur= 
render pꝛoperlp taken at the 
Common Law, which is 
here befoze deſcribed , and 
whereof Litcleron ſpeaketh. 
Decondly, a ſurrender by cu⸗ 
ſtom of lands holden bp Copp, 
oz of Cuſtomary Eſtates, 
whereof you have read befoze, 
Sect. 74. and a Surrender 
impꝛoperly taken (as appears 
befoze, Sect. 350.) of a Deed. 
And ſo of a ſurrender of a 
Patent, and of a rent newly 
created, and of a Fec-\imple 
to the King. 

Surrender p:operiy ta⸗ 
ken is of two ſozts,v1z. a ſur⸗ 
render in Deed, oz by expꝛeſs 
words, (whereot᷑ Littleton here 
putteth an example) and a 
lurrender in Law wꝛought 
by a conſequent by operation 
of Law. Littleton here put= 
teth his caſe of a Surren⸗ 
der of an Eſtate in poſſeſſion, 
foz a right cannot be ſur⸗ 
rendꝛed. And tt is to be 
noted, that a ſurrender in 
Law is in ſome caſes of 
greater foꝛce then a ſurren= 


terme de vie. | 
| | der in Deed. As ik a man 
make a leaſe foz pears, to begin at Michaelmas next, this future intereſt cannot be ſurtendzed, 
becaule there is no reverſion wherein it may dzown, but by a ſurrender in Law it may be 
d:owned. As if the Leſſee befoze Michaclmas take a new leaſe foz years, either to begin pꝛe⸗ 
ſently, oz at Michaelmas, this is a ſurrender in Law of the fozmer teaſe, Fortior & =quior eſt 
diſpoſitto legis quam hominis. 1 e 
Allo there is a ſurrender without Deed, whereof Littleton putteth here an example of an 
Eſtate foz life oz lands, which may be ſurrendꝛed without Deed, and without livery of ſeiũn, 
becaule it is but a pielding oz a reſtozing of the Eſtate again to him in the immediate reterſt= 
on oꝛ remainder, which are always favoured in Law. Ind there is alſo a ſurrender by Deed, 
and that is of things that lie in grant, whereof a particular Eſtate cannot commence without 
Deed, and by conſequent the Eſtate cannot be ſurrendzed without Deed, But in the exam= 
ple that Littleton here putteth, the ſtate might commence without Deed, and therefoze might 
be ſurrendzed without Deed. And albeit a particular Eſtate be made of Lands by Deed, pet 
it may be ſurrendꝛed without Deed, in reſpect of the nature and qualitp of the thing demiſed, 
becaule the particular Eſtate might have been made without Deed: and ſo on the other 
fide. It a man be Tenant by the Courteſie, oz Tenant in Dower of an Advowſon, Rent oz 
other thing that lies in grant, albeit there the Eſtate begin without Deed, pet in reſpect of the 
nature and quality of the thing that lies in grant, it cannot be lurrendꝛed without Deed. Ind 
lo it is if a leaſe foz life be made of lands, the remainder fo: life, albeit the Remainder foz life 


began without Deed, pet becauſe Remainders and Reverffons, though they be of lands, are 
things that lie in Gꝛant, they cannot be ſurrendꝛed without Deed. See in my Kepozts plen= 


tiful matter of Sur renders. 


¶ 2-2re ſi le fits la feme poit enter, &c. Here Littleton maketh a Quzre. So 
as grave and learned men may doubt without anp imputation to them, foz the moſt learned 
doubteth moſt , and the moze ignoꝛant fox the moſt part are the moze bold and perem= 


pt92p, 


It is holden of ſome, that after the ſurrender the iſſue in tail during the life of a Tenant 
foz life map enter, foz that having regard to the iſſue, the ſtate foz life ts dzotoned, and conſe= 
quently the Inheritance gained by the leaſe is by the acceptance of the ſurrender vaniſhed 
and gone, as if Tenant in tail make a leaſe fo: life, wherebp he gainetha new reverſion (as — 
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been ſaid, ik Tenant foz life ſurrender to the Tenant in tail, the Eſtate fc2 life teing dzowned, 
the reverſion gained by wꝛong is baniſhed and gone, and he is Tenant in tail again, againſt 
the opinion Obiter of Portington, 21 H. 6. 53, 

21 H. 6. 53. But herein are two diverſities wozthp of obſer vation. The firſt is, that having regard to 
the parties to the ſurrender, the Eſtate is abſolutely dzowned, as in this caſe between the 
Leſſee and the ſecend Baron. But having regard to ſtrangers who were net parties 02 pꝛivies 
thereunto, leſt by a voluntary ſurrender they map receive pꝛe judice, touching anp right oz in⸗ 
tereſt they had befoze the ſurrender, the Eſtate ſurrendzed hath in conſideration of Law a 

45E-313.5H. 5 9. continuance. As if a reverſion be granted with warranty, and Tenant foz lite ſurrender, the 

9 E438. . - Gzantee (hall not have Execution in value againſt the Gꝛantoz who is a ſtranger during the 
_ of Tenant koꝛ life, foz this ſurrender ſhall wozk no pꝛejudice to the Gzantee who is a 

ranger. | 
E.3.13-9 E. 4. 18. Do if Tenant koꝛ lite ſurrender to him in reverſion being within age, he ſhall not habe 


40 

x H 6.1. 24 E. 3 77 his age, foz that ſhould be pꝛejudice to a ſtranger, who is to become Demandant in a real 
5 H. 5. 8. 26 Aff 3% action. | | | 

PRES If Tenant foz life grant a Rent⸗ charge, and after ſurtender, pet the rent remaineth, foz to 


that pur poſe he cometh in under the charge, Cauſa qua ſupra. | 
If a Biſhop be ſeiſed of a Rent⸗charge in fee, the Tenant of the land infeoff the Biſhop 
aud his Duccellozs, the Loꝛd enter fox the Moꝛtmain, he ſhall hold it diſcharged of the Bent, 
foz the entry. foʒ the Moꝛtmain affirmeth the alienation in Moztmain,and the Lozdclaimeth 
under his Eſtate ; but if Tenant fo2 life grant a rent in fee, and after infeoff the Gzantee, and 
| the Leſſoz enter foz the fozfeiture, the rent is revived, foz the Leſſoz doth claim above the feoff⸗ 
4c E. 3. 16 ment. But if J grant the reverſion of mp Tenant foz kite to another foz term of his life, 
{ thx and Tenant foz lite attozn, now is the waſte of Tenant foz life diſpuniſhable. Iftervoards J 
releale to the Gꝛantee foz liſe and his heirs, oz grant the reverſton to him and his heirs, now 
albeit the Tenant -foz life be a ſtranger to it, pet becauſe he attozned to the Gꝛantte foz life, 
the Eſtate for life which the Gꝛantee had, (hail have no continuance in the epe of the Law as 

of him, but he ſhalt be puniſhed fo: waſte done afterward, 

The ſecond diverſity is, that foz the benefit of an eſtranger the Eſtate fo? life is abſclutelp 
determined. And it he in the reverſion make a leaſe foz pears, o2 grant a Bent=charge, 8c. 
and then the Leſſee foz life ſurrender. the leaſe oz rent ſhall commence maintenant. So in the 
caſe of Lictlecon, firſt between the Leſſee and the ſecond husband, the Eſtate fox life is deter⸗ 
mined; and ſecondiy, foz the benefit of the iſſue it ſhall be ſo adjudged in Law. Here note a 
diverfitp, when it is to the pꝛejndice of a ſtranger, and when it is fo2 his benefit. | 
Adjadge Mich. 16 & If a man make alcaſe to A. fo: life, reſerving a Rent of foꝛty ſhillings to him and his heirs, 
17 Eliz. int. Turner pl. the remainder to B. fog life, the Leſſoz grant the reverſlon in fee to B. A. attozn, B. ſhall not 
& Gray def. in ejectlone ha be the rent, foz that although the fee-flmple do dꝛown the remainder fo: life betwecu them, 
ICI PIE (ks cb: an eee 
Flemmings Cafe. 2 Maſter of an Hoſpital being a ſote Coꝛpoꝛation, by the conſent of his bꝛethꝛen makes a 

1 leaſe foz pears of part of the poſſeſſion of the Hoſpital, afterwards the Leſſee foz pears is made 

maſter, the term is dzowned, foz a man cannot have a term foz pears in his own right, and a 

Freehold in auter drolt to conſiſt together (as if a man Leſſee foz pears take a Feme Leſſoz to 

(a) 6H. 4 7. Pl. com. Wife.) (a) But a man may have a Freehold in his own right and a term en auter droit, and 
418. * therekoꝛe if a man Leſſoz take the teme Leſſee to wife, the term is not dꝛowned, but he is 
1 poſleſſed of the term in her right during the Coverture. (b) So if the Leſſee make the Leſfoz 
725 his Executoz, the term is not dzowned, Cauſa qua ſupra. 0 
But if it had been a Coꝛpoꝛation aggregate of many, the making of the Leſſee maſter had 

not extinguiſhed the term no moze then if the Leſſee had been made one of the bꝛethꝛen of the 


Hoſpital, 
Sec. 637. 
vide Sed. 638. 4 N foits. Here it . Ota, que un e⸗ Ote, that an eſtate 
is to. be obſerved. . -N fate taile ne tail cannot bediſ- 


t it i e= ſara - 
ceſſary 4 the Tenant in poit eſtre diſcontinue, continued, but there 


tail be ever betled ot an eſtate meg la ou ceſtuy que where he that makes 
Diſcontinuance of the whote falt E Diſcontinulante che diſeontinuance was 
Eſtate is begun; as if Te- kllt unkoits ſeiſie per once ſeiſed by force of 
want in tai} mave a teaſe. f̃zce de le taile, u non the Tail, unleſs it be 
ä que 


Lib. 3. 

que ſoft pet reaſon de 
garranty, cc. Come 
ſi ſoit aiel, pier, & fits, 
& lapel ſoit Tenant 
en taile, & eſt diſfeiſie 
per le pier que eſt 
ſon fits, & le pier fait 
un feoffment de ceo 
ſans garranty & de⸗ 
vie, & puis lapel de⸗ 
vie, le fits bien poit 


enter ſur le Feoffee, 


pur ceo que ceo ne 
kuit pas Diſcontinu⸗ 
ance, entant que le 
pier ne fuit ſeiſie per 


foxce de le taile al 
temps del feoffment, 


#c. Mes fuit ſeiſie en 
fre per le diſſeifin fait 
al aiel. 


a Diſcontinuance Ab effe&u, although he that made the Con 


Of Diſcontinuance; 


by reaſon of a warranty, 


father, Father, and Son, 
and the Grandfather is 
Tenant in tail, and is diſ- 
ſeiſed by the Father who 
is his Son, and the Father 
maketh a feoffment of 
this without warranty, 
and die, and aſterwards 
the Grandfather dies, the 


Son may well enter upon 


the Feoffee, becauſe this 
was no Diſcontinuance, 
inaſmuch as the Father 
was not ſeiſed by force of 
the entail at the time of 
the feoffment, &e. but 
was ſeiſed in fee by the 
diſſeiſin of the Grand- 
father. | 


Sets. 628. 


mite whereby he gaineth, 
8&c.As if there be Grand- gl by wrong in chin tale 


ple by w2ong, in this caſe 
if he grant the re verſton in 
fee and the Leſſee dieth, the 
whole eſtate is diſcontinu⸗ 
ed, and pet at the time of 


the Gant (by which the 


Diſcontinuance continu⸗ 
eth) he was not leiſed by 
fozce of the tail, and there= 
foe Littleton matertallp 
added theſe woꝛds (un foits) 
that 1s, that he was once 
ſeiſed by fozce of the e ſtate 


tail: and ſeeing that (as 
hath been ſaid) a Diſcon⸗ 
. tinuance is a pꝛibation the 


rule of Law agreeth well 
with the rule of Philoſo= 
phy, that Omnis privatio 
præſupponit habitum; and 
there koze he cannot diſcon= 
tinue that eſtate which he 
never had. 4 

¶ Ci non que il ſoit 
per reaſon del garran- 


96, &c. For in many ca⸗ 
ſes a warranty added to a 
conve pance is laid to make 
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vide Sec 392.555.577 
601 . 640, 698, 


vepance was never ſeifed bp 9 E. 4. 19. 12 E 411+ 


fo:ce of the eſtate tail, becauſe it taketh away the entrp of him that right Hath, as a diſcon=. 2 E. 4+ 97+ 
tinuance doth. 2s if Tenaut in tail be diſſeiſed and dieth, and the iſſue in tail releaſe to the 


Diſſeiſoꝛ with warranty, in this cale the iſſue was never ſeiſed by fozce of the tail, and yet 
this hath the effect of a Diſcontinuance by reaſon of the'warranty, and the reaſon hercof ap= 
pearth befoze in this Chapter, ; 37 WEE 


C. Le fits poit enter. But if the Father that mabe the feoffment had lurbibed the 15 x. ,. Diſcont. 30. & 
G:andfather, he ſhould never have entred againſt his own feoffment; but albeit the Father entr. Cong. 21. 21 5.4- 
had ſurvived, pet after his deceaſe the Son ſhould Have entred foz. the reaſon here yielded by 97. 9 E. 4.75.39 H. 6.43. 


Lictleron. But if the feoffkment had been with warranty; then it had wzought the effect of a 12 — . p B. 4. 11. 


Diſcontinuance, and therefoze Lirzleton ſaith, Sans Garranty, without warranty» 


Sect. 638. 


C Tem, \ Tenant en taile 
fait un leaſe a un auter pur 


terme de vie, & le Tenant en taile 
ad Jflue & deve, & le reverſion 


deſcendiſt a ſon Iſſue, & puts 
liſſue granta le reverſion a luv 


devie, & le Ozantee del reverſion 
enter, c. & eſt ſeiſie en fee en la 


vie del Iſſue, 4 puis iſſue en le 


taile ad iſſue fits & devie, il ſem⸗ 


Lſo, if Tenant in tail make a 


leaſe to another for term of 
life, and the Tenant in tail hath 


Iſſue and dieth, and the Reverſion 
deſcendeth to his Iſſue, and after. 


a luy the Iſſuę granteth the reverſion 
diſcendue a un auter en fee, & le | 
Tenant a terme de vie atturna, & 


to Him deſcended, to anotherxin 
Fee „ and the Tenane för life at- 
torn and die, and the Grantee of 
the reverſion enter, &c. and is ſei- 
ſed in Fee in the life of the Iſſue, 
and after the Iſſue in tail hath 


Dqqq blg 


15 E. 4 Diſcont. 30. 


Cap. 1 1. 
ble que ceo neſt pas Diſcontinu- 
ance a le fits, mes que le fits 
poit enter, tc. pur ceo que ſon 
pier a que le reverſion de Fe ſim⸗ 
ple viſcendiſt , ec. navoit unques 
riens en la terre, per fo2ce de le 
Calle, tc. 


F this opinion is Littleton in our Books. 
Ot 


Grantee del reverſion enter, Gc. 


Of Diſcontinuance. 


Sed. 639. 


Iſſue a ſon and dieth, it ſeems that 
this is no diſcontinuance to the ſon; 
but that the Son may enter, &c. 
for that his Father, to whom the re- 
verſion of the fee ſimple deſcended, 
had never any thing in the land by 
force of the entail, &c. | 


Here it is be underſtood and 


odfervey, That in this caſe of the Gzant of the Reverſion Littleton doth not ſap Sans garranty, 


of a warra a D 


becauſe if a warranty Had been added, it had wꝛought no Diſcontinuance, fo: that (as hath 
been ſaid) the Diſcontinuance in judgment of Law was but foz life: but when the addition 
iſcontinuance, then Littleton ſaith, Sans garranty, as pou may ob= 


Sed. 639. 


C Ar & home ſeiſie en d2oft 

Ula feme, leſſa meſmne la 
Terre a un auter pur terme de 
vie, o2e eſt le reverſion de fee ſim⸗ 
ple a le Baron, ec. Et ſi le Ba⸗ 
ron mount, vivanc la feme, 4 le 
Tenant a terme de vie, & le re⸗ 
verſion diſcendiſt al heire le Ba⸗ 
ron, ſi le heire le Baron grant le 
reverſion a un auter en ke, & le 
tenant atturna, Ec. & puis le te- 
nant a terme de vie mozuſt, & le 
Gzauntie del Reverſion en cef 
caſe enter: En ceſt caſe ceo neſt 
pas Diſcontinuance a le Feme, 
mes la feme bien poit enter ſur 
le Ozantee, gc. pur ceo q le gran- 
toꝛ navoit riens al temps del 
Gzaunt, en le doit la Feme, 


Or if a man ſeiſed in the right 

of his wife, letteth the ſame land 
to another for term of life, now is 
the reverſion of the fee ſimple to the 
Husband, &c. and if the Husband 
dieth, living his Wife, and the Te- 
nant for life, and the reverſion de- 
ſcend to the heir of the Husband, 
if the heir of the Husband grant 
the reverſion to another in fee, and 
the Tenant attorn, &c. and after- 
wards the Tenant for life dieth, and 
the Grantee of the reverſion in this 
caſe enter: In this caſe this is no 
Diſcontinuance to the Wife, but 
ſhe may well enter upon the Gran- 
tee, &. becauſe the Grantor had 
nothing at the time of the Grant, 
in the right of his Wife, when he 
made the Grant of the reverſion. 


quant il title grant del reverſion, 
15 Af. p. 2. 18 E. 3.54. 


38 E. 2. 33. 22 H. 24. C NI cifte en droit ſa feme, leſſa, Gu. were LIttleton putteth bis cale 


21 H. 6. $2453, 15 E. 4+ by Deed, there the reverſion is not diſtonttnued. Dee before, Sect. 620. nerd not to be 
Diſcont. 30, laid hereof, in reſpect the like caſe of Tenant in tail hath — +4 


Sect. 


UMI 


Lib. 3. 


C TT int il ſemble, coment 
q que homes quenr ſont in- 
heritables per koꝛce de le tail, & 
ils ne fueront unques ſeiſie per 
foꝛce de meſme le tail, que kiel 
feoffinents ou grants g eur faft 
fans clauſe de-Garranty, ne-pas 
diſcontinuance a lour iſſues apes 
tour deceaſe, mes que lour Jſſues 
poyent bien enter, ec. coment que 
ceux qur fierent tiets grants en 
lour vies kueront koꝛbartes dentrer 
pour Falt'demeſne, cc. 


C 'T ſi le Tenant en tail ay 

Iſſue deux fits, & leigne 
dilbelült ſon pier, & ent fait feoff- 
ment en fe ſans clauſe ve Gar⸗ 
ranty, & devie ſans iſſue, & puis 
le pier devie, le puiſne fits poit 
bien enter ſur- le Feoffees: pur-ceo 
que le-feoffment: ſon eigne krere 
ne poit eſtre diſcontinuance, pur 
ceo que il ne fuit unques ſeiſie 
per foꝛce de meime le talle. Car 
il ſemble encounter, reaſon, que 
per matter en fait, #c. ſans clauſe- 
de Garranty, home poit diſconti- , 


nuer un faits 4c. que! ne fuit un⸗ _ 
. ques ſeiſie per e melme LIE 


Taile. error un | Cee 
9 Ote, here a in _ two Abe 


a Diſcontinuance. 


Of: Diſcontinuance. Sed. 640,64 i. 
Seff: 640. 


detb, that mefi 
Which are inheritable by 
rte of an Entail, and never were 
ſcifed by force of the ſame entail, 
that ſuch feoffments or grants by 
them-made without clauſe of war- 
ranty, is no Diſcontinuance to 
their Iſſues after their deceaſe, 

but that their Iſfiles may well en⸗ 
ter, -&c: albeit they which made 
ſüch Grants in their lives were 
forebarred tg "rr by their own 
AG, Be 908 


Nd ſo it ttt 


P Tr a3 


— 31 : 


* @& . 
; k x 1289. 01 
; : 
64 Ty n eee e, tf 20 
14, 
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: 224 ur 152 


* 


\ Nd if Tenant in tail hath IC 
/*F' ſae two Sons! and the ellleſt 
1 Sth his Pather and thereof 
makethia feoffinerit zn Fee, wirh⸗ 
outs dlauſe 6 Warranty,” And die 
without iſſue, and after che father 
die; tie Jou zelt! Son ma well 
Fröffee, for that the 

— 4 of his elder brother cans 
not be a Uiſcontinuance, becauſe he 


was never faiſcd- by force of the 


ſame tail. For it ſeemeth to be 
againſt reaſon, that by matter in 


fact, cc. Wiehe clauſe of War- 


ce g 95 beer oi 1. 
ed, Sc. that. . hever ſei 
— oß the ſame 


1 1 22092 93 G11 3936 Göde 31% Tak 


appeare That (as hath been Cai 
Marrantp, though he were never letled by wc of the Tail, may woꝛk the 


L Home poit di ſcontinuer ny fat ede. this is miſtaken, and ſhould be, Home 


poit diſcontinuer on 1 and ſo * Ng Original 


_— ky, \. K. 0 7 77 
ie Dee 
5 1E . "06 10M _ 
df ge, 


eine) 8 Pee 
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Se. $92,596,597 


d. I. fol. i 6. Ub, 3. 
62, 6 N , 


Cap-13.. 


Of Diſcontimuance: SeF.64 2, 643. 


Felt. 642. 


0 l ſoit Sr E 

«Ele Tenant dona loſes 
nements a un auter en taite, fe 
remainder a un auter en kee, 4 
puis ? Tenant. en tail fait un leas 
a un home pur terme de vie, 4c. 
ſavant le reverſion , ac. & puis 
granta le reverſion a un auter en 
fe, 4 le Tenant a terme de vie, 
attutna, #c. & puis le grante dei 
reverſion * ſans heire, qe 
meſme le reverſion 'devient al 
Seignio2 per voy delcheate. Si 
en ceſt cas le Tenant a terme de 
vie debiaſt, & le Seignioz per 


fozce de ſon eſcheat enter en la 


vie le Tenant en le taile, & puis le 
Tenant en le taile mozuſt, il ſgm- 
ble en ceo cas que ceo neſt pag di 
continuance al iſſue en le taite, ne, 
a celuy en le remainder, mes que 
il pott bien enter, pur ceo que le 
Seignioꝛ eſt eins per voy deſcheat, 
. nemp per le Tenant en ie tail; 


ec. Meg ſecus eſſet, ſi le reverſion. 
uſt eſte. exetutt en le Gzantie, 


en le vie le Tenant en le tatle, 


car adonqʒ uſt le Gꝛantee eſte eins 


en les tenements per le Tenant en 
le tall, AC. +5; 


Ote, if there be Lord and Te- 
nant, and the Tenant giveth 
Lands to another in tail, the re- 
mainder to another in Fee, and af 
ter the Tenant in tail make a leaſe 
to a man for term of life, &c. ſa- 
ving the reverſion, &c. and after 
granteth the reverſion to another 
in Fee, and the Tenant for life at- 
torn, &c, and after the Orantee of 
the Reverſion die without Heir, 
now the ame Reverſion cometh 
to the Lord by way of Eſcheat. 
If in this caſe the Tenant for life 
dieth, and the Lord by force of his 
Eſcheat enter in the life of Tenant 
in tail, and after the Tenant in 
tail dieth; it ſeemeth in this caſe 
that this is no Diſcontinuance to 
the jſſue in tail, nor to him in the 
reminder, but that he may well 
enter, becauſe the Lord is in by 
way of Eſcheat, and not by the 
Tenant in tail: but otherwiſe it 
ſnould be, if the reverſion. had 
been executed in the Grantee, in 
the life of Tenant in tail, for then 


had the Grantee been in the te- 


nements _ he: n in tail, 
cc. 26 | 


IT 5 He reaſon of this cafe is rendted (as WET aptet) tl Aer 
en eee eee 55 — in tal 


dan dne, Bo But if bes porn dork 2 nent tn. in-ta 


po ſhould have taken advantage Of it» 
hos 10 _ lulficient rp: a _ ere in chis © Chapter, ' - | T 
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Sell 6435 644 . ; 


was in by Tenant! in tall, then theKozvvy 
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1 
10 25 2 


ena. m. 1 2102 


We de he 
Glebe, Gec. In 
whom the Fee-flmpie of the 


Tem, ii un Par- 1 
w ſon dun El⸗ A 
glilẽ, ou un Uicar un 


by £ chant, tr wozketh no 10 Wok. 
Gang in tail in the worth wht 


* 


28 


cc in of bt tin 270 
» % 


; IO, if a Parſon 


of a Church, or a 
Vicar of a Church alien 


Eſgliſe, 


_ fon ſacceſſo2 pott bien 


Eſgliſe, alien certeine 
terres, ou tenements 


parcel de ſon glebe, cc. 


a un auter en ka, c 
moꝛuſt, qu reſigne, XC. 


enk, nient contriffe- 
ant tiet alienatton, coe 


eſt dit en un Nota 2 H. 


4 Term Mich. quod 
die incipit. 1 


Ses. 


C Ota quod di- 
Ne: * fuit pro 
leg e en un bitef de 
accompt pot per un 
Maſter de un College, 
vers. un Chapleine , 
que fi un Parſon, ou 
un. Uicar , graunt 
certeine terre, quel 
eſt de dꝛoit ſon El⸗ 
gliſe a un auter & de⸗ 
vie, ou permute, le 
Succeſſoꝛ poit enter, 
ec. Et jeo croy que la 


cauſe eſt, pur ceo que 


le Parſon, ou Uicar, 


que eſt ſeiſie, 4c, come 


en doit. de ſon. El⸗ 
glile, nad paſs dꝛoit de 
fie ſimple en les tene- 
ments, c le doit ve fit 
ſimple de ceo: Demitrt 


en aſcun auter perſon, .. ori 


Epur cel cauſe fon ſuc⸗ 


nient contriſteant tiel 
alienation, C. 


Of. Diſcontinuance. 


gebe t a queſtion in 


certain Lands or Te- 
nements parcel of his 
lebe, & c. 
ther in fee, and die or 


reſigu, Sc. 
ecffor gay well K 
not 

th 1 5 


allengtipn, as 
5H 4. Terping 


a Were 
3k wha ch f 


12 gage 
brought by a Maftar 
of a Colledge againſt 
a Chaplain, that if a 
Parſon or Vicar grant 
certain Lands, „Which 
is of the ri ight of bis 
Church- to 2 4 : 
and die or changeth, 
the Sueceſſor may en- 
ter, Sec. And I take the 
cauſe to be, for that 
the Parſon or - Vicar: 
that is Teiſed, &c. as in 


right. of. his Church, 
— . _ of hy * 
Fee. ſimple 


n the 
nements, but the t Joy 


of the Fee · ſimplæ a- Boa 
pideeh in e ex- 


5 „his 


5 Succeſſor 
J. Well enter, net- 
wabſanding fach al- 


Es e. 


to ano- * 


for thiss 9: 


Set. 844 
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it a unde tron, but 
two reaſons) 


his 
and the _ Hao 
fo2; frooudiy;tho 
— ip uerorm be GH 


hera R 


ND: 
fo: the cauſcs afozcſaid ; and 
theretoꝛe of neceſſitp the fee 


Ample is in , as Lir- 
theton faith. And this was 
P2ovided by the p2 


that the [Parſon and Uicar 
have Curam animarum , and 
were bound to-celedzate Di= 
vine Merpice, and adminifker 
the Dactuments; andthere⸗ 
fore; na att -vf the pꝛede 
Gould mae a Diſcentinu⸗ 
—_—_ tate away the Emre 

Durreſtoz, and to di 
him to a veaf action 


he $6uld : be deſhiture | 


maintenance in the mean 


time 3 unn confideration of 


all. our Becks I obſerve this 
diverſies; that à Parſon oz 
Uicar, fox the benz of rhe 
—_— and of his Ducceſſoz 
tn. ſome cafes eſteemed in 
ets to have a fee flmple 
qualified; vdut voy ing 
to the — — 
many cales the Law 
—ͤ— to have in ef 
_ but an Eſtate foy liſe 


Cauſæ Ecchk ſiæ publicis 3 Bracton, Iib. 4. fol. 226. 


. and ſumma ra- 
u pro religlone facit. 


— rr ſungitur vice mi- Btit. fol. 143+ 


noris (ENT m facere pore 
" coodidon o from, Teen 


tcar, Aut 


1 
t rit 
exhæredationem Eccleſiz, gcc. 


_ B. oz Przbcndz ipfius 


n Iuy ths. Parſon, ee &c, Kar % 


have a non caſu * 


the life of the Leſſee and a 


Writ 


uf 7 ih F. — copia 
the like may have, 10 H 

Waſte, and, in. 
bs ſatd , ad 


Lib. 3. 


F. N B 49-1.m.n. 20 E. 3. 
the Juris utrum. Tenips 


Cap. 11. 


rit of Entry ad commmem 
egem after his death; oa 


E. 3: Juris utrum 14. ©. MUrxit, Ad terminum qul pra- 
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4 E.3.ibid.4 F. N. B. 50. teriit, 02 —— won in 
0 E. 3. 26 21 E. 11. tit. 

twig 10. FN. B. 206 F. the debet and — OR 
Regiſter 237. 4 E. 4. 2. tai ang of thele-'{@rits 

8 3 tit. Entry 3. 7 E. n in rr 
3: 502 35 · 1 | 


foz life cannot do, Temps E. 1. 
Incumbent 19. 
(c) F. N. B. 49. L. 50. a.. ad Likewiſe a Parſon, Kc. 


il have a Writ of I 
— a Contra formam coffa- 


ment. 
Wut a — cannot 
make a Diſcontinuante as 
. here teacheth, 
t ſhould be to the pꝛejudice 
his Succeſſoꝝ to take awap 
be Entry, and to dard bim 
to a real adionn. 
Alſo if 4 Barſon e. make 
a leaſe foz- years: reſerving a 
tent, and dieth;: — legle- — 
determined by — — 
if Tenant For: i: — 
a leaſe, no acceptance of the 
Rent by the tan 
20 E z tit. Ad 320. 25 E. make it good. Alſo in a real 
Doe & Parſon , i.Wicar , 
T rch=deacon,: Pzebend , &c: 
— 4 FI. 25. f. N. B. ſhali have aid ot thy Patron 
and Oꝛzdinarp as 
fo: life ſhall habe. An as it 
is evident that tu many pur⸗ 
poles a Parſon hath but in 
effect an Eſtatt foz life, and 
to many a qualified fer: m⸗ 


le, but the Entry. Fee: and 
ight is not in him, and 


that is the reaſon that he 
cannot di ſcontinue the Fee 
ſimple that he hath not, noz 
ever had; foz.as it hath been 


2 Omnis privario præſup 
| l Writ of Bight tn h 


Bight, no a Writ 


er vices, Ne 1 wy ron ration diviſis, quo jure, and the like, 
But here it a + Lirley 2 ſuch bodies itick os caꝛpoꝛate as have a cole etun, 
and map have 125 Foz that the fee and an wed n them E. they . abſolutely R 
convep away their chan al of c of expe) wi — — diſcontinuance, as a 
| and e x Deany.92 0. 1155 this Js to be under=. 
_ food where a Dean, dz a. + Baer fan of mnt an Baie — — 29 00 v dar foi pol 4 — ious 3 
top ik the body that is ſe te ot man as t n and Chapter, Maſter and 


- Confreres, c. then the Feolfment oft or the Dean a M 


is a diſſeiũin. Wr 
44 E. 3.11. 11 H 68, 


— r 


Jar un Eben 
doit aver bre 
de Dit de tenements 
de doit de ſou El⸗ 
Hu 3. ptir- ceo. qtie le 
zolt eft en ſon C a- 
piter, & le Fee-ſimple 
demurrant en luy æ en 
5 Chapiter. Et un 
Dean poit aver bfe de 
dꝛolt, pur ceo g que le 
desit demurt en 
Et un Abhe pbit ve 
brief de dꝛoit, pur cen 
que le dꝛoit demurt en 
lup, & en ſon Covent. 
Et un Maſter dũ Þoſ: 
pttal? poit aver bꝛiet᷑ 
de dꝛoit, pur ceo que le 
doit demutt en lay, 
e en les confretes;tc. 


Et ſte de aliis caſibus 


oonſimſlibus. Mes un 
Parton ou un Utcar 


ne poſt aver 9 4 


droit, ec. 


' 


Bis con 
ſo of other hke caſes. 


Or a dice may 

G haye. A. rit of 
right of 1 the tenements 
of the right, off his 
Church, for that. the 
right is in his Chapter; 
and the fee ſimple abi- 
deth in him and in his 
Chapter. And a Dean 
may have a Writ of 
right, becauſe the right 
remains ih hit, *And 
an i Abbot” may have 
a Writ of Right for 
that klie tight remalc 
in hitti- Aftd in his 'Co- 
vent, And a Malter 
of an Hoſpital may 
have a Wtit of Right, 
becauſe the Right” re- 
maineth in- Him arid in 
freres, &c. And: 


But' 4Parfo or Vicar 
canhot have a Wii o 
Right, Ke, 5 


it h4birum Ind 0 ”n ſaline: cauſe he cantiot habe a Writ of 
2 as a Mrit ot Right Sur diſclaimer of cuſtoms and 


4s ſo far from a continuante as it 
And theſe that habe the fee and right in them thalf not Have aid in reſpect of their high and 


21 3-7-6 E. large 1 albeit any of them be pꝛeſen table: but a Dean that is Collazve ſhall have aid 


. 11.5 E. 2. Aid 167. 
N. 32 E. 3 Aid 
39. 38 E. 3. 19. 145. > iche 
Juris rum 4. 


mm ve a | 
halt bs 


and common 


8 5 
58 it is to be obſerved, that the remedy is evet aiiverable to the right ; and therefozs the 


r of an Hoſpital, that hath Colle 
50] Right, which is the higheſt — foz that they habe the higheſt 


Seal, oz the like, 


Here 


"Soil 645. | 


UM 


UMI 


Dean and Chapter, Patron and D2:dinar 


Church would loſe moze than it would gain in 


Lib. 3. Of Diſcontinuance. Sed, 646. 


Here Littleton titeth the Book Caſe,Mich. 2 H. 4. as an Juthozity whereupon he groun 
his opinion. And it is to be oblerved,that the pears of H. 4. were publiſhed befoze Lirtleron d 
wzite. : | [34 4 bz. | 
But at this day the Biſhop, Dean, Maſſer of an Hoſpital, and the like, that have the fee 
and right in them, as hath been ſaid, cannot diſcontinue, neither can thep, oz any Parſon, 
Uicar, Archdeacon, Pꝛebend, oz any other having any Eccleſlaſtical tiving with aſſent of 
the conlent of any others, make any Leaſe, Gift, 
Gꝛant oꝛ Convepance, Eſtate, Charge oz Jncumberance, to bind his ſucceſſoz, other than foz 
term of one and twenty pears, oz thꝛee lives in poſſeſſion, the accuſtomed rent oa 
moꝛe ſhall be reſer ved. Theſe be excellent Laws, and habe been well expounded foz the main⸗ 
tenance of Religion, and the good of Gods 1 wy otherwiſe it is to be feared that holy 
e days, Mi 
But where Lit:leton in this and other Sections maks mention of Maſters of Hoſpitals, the 
Weaver muſt know, that ſince Littleton w2ote, there hath been a great alteration made by di⸗ 
vers Aus of Parliament concerning Hoſpitals. 
4 Mail er del Hoſpit al. Thele Points concerning Hoſpitals were reſolved (e) by 
the Juſtices. ; 
"Firſt, That no Hoſpital was given tothe Crown by the Statute of 27 H. 8. noꝛ any Hoſ= 
pital is within the Dtatute of 31 H. 8. of Monaſteries, but only Religious and Eccieſlaſtical 
Molpitals, and that no Lay Hoſpital was Within thole Dtatutes. 
Secondly, If upon the foundation of any Lap Yoſpital, oz after it was ozdained, That 
one oꝛ divers Pꝛieſts ſhould be maintained within the Holpital to celebzacs divine 2 
po02, and to pꝛap foz the ſoul of the Founder, and ail Chiſttan ſouls, oz the like, and that t 
oo2 of ſuch Hoſpitals hould make the line Oꝛiſons, pet ſuch Hoſpital is not within 
id Dtatutes, foz the Hoſpital is lar: and not religious; and all 92 the moſt part of ancien 
lap Holpttals were founded oz ozdajned after the line ſoꝛt, and the makers of thoſe Statutes 
never intended to overthzow works of Charity, but to take away the abuſe. e LEN 
Thirdly, That no Moſpital was given to the King by the Statate of 37 H. g. but in t 
caſes, where the Donozs, Founders oꝛ Patrons, 8c, had eutred and expurſed the Pꝛieſts, 
caardens, 8c. bet ween the fourth dap of February, Anno 27 H. 8. and the five and twentieth 
of December, Anno 37 H. 8. o where Ring Henry the Eighth by Eoinmiſſion accoꝛding to that 
Act ſhould enter, and ſeiſe the ſame, but that determined by the death of that King. 
Fourthly, That the Statute of, 1 E. 6. extended not to any Hoſpital whatſoever, either lay 
oz religious, as by the ſame appeareth. 
And was of Counſel with the Loꝛd Cheney in this caſe, which ſeeing it map do good 
foz maintenance of Charitable Uſes, I thought good ſummarily to repozt it. To this J 
will add, Panis pauperum vita pauperum, qui defraudit eos vir (; 5 eſt. 14 
Nora, of Hoſpitals ſome are Tozpozations agregate of many, as of 92 Marden, Sc. 
and his confreres : ſome where the Maſter oz Warden hath only the Gllate of Inheritance in 
him, and the Bꝛe 0; Sides we x to conlent, habing and Common Meal: 
Some where the Maſter oz Ma th the ſtate in him, but ku 1 4 — Common 
Seal, and ſuch a r 92 Warden tall have a Juris urrum : and o ' Hoſpitals ſome be 
eligible, and ſome donative, and fome pzeſentable, | | 


SeF. 646. 


C A A ie pluis haut brief & JD ut the higheſt Writ that they 
ils potent aver eff ? baief can have, is the Writ-of 
de Juris utrum, le quel eſt graund ris utrum, which is a great proof 


- 
7 


poof que ie mit de fee neſt en 


eur, ne en nul auters, cc. Mes le 


doit de fo ſimple eſt en abeyance, 
cc. ceo eſt adire, que il eſt tant- 
ſolement en le remembzance, en⸗ 
tendment, & conſideration de la 


Ley, gc. Car moy ſemble que tiel 


that the right of Fee is not in 


them, nor in ay others, &c. 
but che right of the Fee - ſimple 


is in abeyance, that is to ſay, that 
it is only in the remembrance, in- 
tendment and conſideration of the 
Law, &c. for it ſeemeth to me, 

choſe 


342 


vide Sec. 5.0. 593. &e. 
r Ellz. c. 18. 13 Hliz. 
cap. 20 I Jacobi, c.z« 


1-4 v4 46. 

ib 4. fo. 76. & 20. 
Lib. 5 701 9. K 14. 
Lib G. fol. 37. Lib 7. fo. &. 
Lib. 11. fol. 6. 

37 H 8. 31 H. 8. 31 H. 8. 
37 H. 8 1 E. 6. &e. 


(-) Paſch 24 Ellz. The 
Lord Cheneves caſe. 
Lib. 2. fol. 48, 49- 


Erelque de Cages. 


ries caſe. 


Lib, 1. f. 24 Porters 
caſe, 


Porters caſe, ubi ſupra. 
Lib. 4. 111, 113, 114, 
116. In Lamberts caſe. 


Eccleſiaſticus, c. 34. v. 22. 


14 E. 3. Juris utrum. 


14 K. 3. 63. Vide Se, 
648, 649650, 65 1. 


Vide Sect. 1 


Virge 4+ Eneid. 


Bract. II. 1. e. 2. Brit, 
fo. 245. 


Cap. 11: Of Diſcontinuance. SeF. 647. 
choſe & tiel dꝛoit que eff dit en That ſuch a thing, and ſuch a right, 
divers Lieurs eſtre an abeyance, which is ſaid in divers Books to be 
eff a tant adire en Latine (3. ) in abeyance, is as much to ſay in La- 
Talis res, vel tale rectum, quæ, vel tine (s) Tas res, vel tale Rectum, quæ 
quod non eſt in homine adtunc ſu- vel quod non eſt in homine adtunc ſu- 
perſtite, ſed tantummodo eſt, & perſttite, ſed tantummodo eſt, & con- 
conſiſtit in conſideratione & intel- ſiſtit in conſideratione & intelligentiaæ 
ligentia Legis, & quod alii dixerunt, legs, & quod alii dixerunt, tale 
talem rem aut tale rectum fore in rem, aut tale rectum fore in nubibus. 
nubibus. Mes jeo ſuppoſe que ils But I ſuppoſe, that they mean by 
intenderont ꝑ ceur parols, in nubi- theſe words, (In nubibus, Cc.) as I 
bus, &c. come jeo aye dit adevant, have ſaid before. 


ER abeiance. That is in expectation,of the French wozd Bayer to expett. Foz when 
| a Parſon dieth, we ſay that the Freehold is in Abepance, becauſe a ſucceſſoꝝ is in ex⸗ 
pectation to take it; and here note the neceſſity of the true interpꝛetation of woꝛds. 

It Tenant Pur terme dauter vie dieth, the Freehold is ſaid to be in Ybepance until the oc= 
cupant entreth. It a man make a leaſe foꝛ lite. the remainder to the right heirs of 1. S. the fee 
Ample is in abepance until I S dieth. And ſo in the caſe of the Parſon, the Fee and right is 
in abeyance, that is in expeuation, in remembꝛante, intendment, oꝛ conſideration of Law. 
1. In conſideratione five intelligentia legis, becauſe it is not in any man then living; and the 
right that is in abepance is ſaid to be In nubibus, in the Clouds, and therein hath a quality of 
fame whereof the Poet ſpeaketh. | 


Inſequiturq; ſolo, & caput inter nubila condir, 


? n : * 
1 


Seda. 647. 


C 1 Tem, ſi un Parſon dun El⸗ Lſo, if a Parſon of a Church 

gliſe devte, oze le Frankte⸗ A dieth, now the Freehold of 
nement del glebe del Marſonage eff the glebe of the Parſonage is in none 
en nulluy durant le temps que le during the time that the Parſonage 
Parſonage eſt volde, mes in abey- is void, but in abeyance , vs. in 


unce, ceſt aſcavoir, in conſideration conſideration, and in the under- 


E en le intelligence de la ley, tangs ſtanding of the Law, until another 
un auter ſoit fait Parſon de meſm̃ be made Parſon ofthe ſame Church; 
legliſe, æ immediat quant un auter and immediately when another is 
eſt fait Parſon, le Franktenement made Parſon, the Freehold in deed 
en fait eſt en luy come ſucceſſo is in him as Succeſſor. | 


¶ Can * dun Eſghſe devie, & c. eo it is of a Biſhop, Abbot, Dean, Atth⸗ 
tative, elective 07 donaribe, which tnheritances par tn lde: are by fore eth Bete len 
A nheritances put pance are redita 
Jacentes, and ſome ſay ; Que le fee eſſ en abclance. ou * 


Sed. 


UNM 


Lib. 3. 


C | aſcuns per⸗ 


adventute voilẽt 
arguer &4 dire, que en⸗ 
tant que un Parſon 
ove laſſent del Patron 
& Dwinary'poit gran⸗ 
ter un Rent-Charge 
hos del Glebe del 
Parſonage en fie, & 
iſſint charger le Glebe 
del Parſonage perpe- 
tualmet, Ergo, ils ont 
fee ſimple, ou deux, out 
un de eur abott ker 
fimple al meins. A 
ceo poit effre reſpon⸗ 
due, que il eff pꝛin⸗ 
ple en le Ley, que de 
cheſcuns terres il y 
ad Fee-ſimple, cc. en 
alcun home, ou auter⸗ 
ment le Fee: ſimple eff 
en abeyance. Et un 
autre pꝛinciple eſt, 
Que cheſcun terre de 
Fee⸗ſimple poit eſfre 
charge de un Rent- 
charge en fee per un 
voy, ou per auter. 
Et quand tiet rent eſt 
graunt per le Fait le 
Parſon & le Patron; 
t le Oꝛdinarp, cc. en 
Fee, nul avera pꝛeju⸗ 


dice ou parde per foꝛce 


de tiel Sꝛant fozſque 
les Gzantoꝛs en lour 
vies & les Peires les 
Patron, & les Suc⸗ 
ceſſozs del Owinary 
apꝛes lour deceaſe. Ct 
apꝛes tiel charge, ſi le 


Ol iſcoritiniane 


_— 648. 123 


Ale, ſome rad- 

-venture will argue 
andſay: that idainnich 
as 4 arfort. with the 
aſfent” of the Patron 
ati Otdinary marx, may 
brane Rent Fg e out 

of the Glebe. * the 


Parſbnlage in 
. Bae Fic of 2 
the Fart 

tu ty; 80, 8 ET 
4 Peg I ple,” ar two, 
or olle Kg them have 
a Fee - ſimple: at t 
leaſt, To thi xr 1 
anſwered; that it is a 
Principle wrt 1 that 
of every add Therees 
K Fee: ſimplès. & 

ſome body, dr c 
wife the F 1 180 > 
in abeyancs. And there 
is -anather 9 8. 
that every L 14 
ſimple may be 5 xc 
with a Rent: cha > Jn 
Fee by on, W Fr) 10 
other: il When tuch 
Rent is granted Þ che 
Deed of the Parſon: * 
3 the Patron, and 
Ordinary, &c;, 5 
none hal bon ge 
dice or loſs by force 


of ſuch Grant; Arenen, 
Grantors ut their 


and the Heirs' of the | ana e come 


Patron,and the Succeſ- 


ſors of the en 
after their ca 


Aud after ehh charge E 


i * 


b. 1 OE 


9 * 5 
* ee J 4 FF 
3! 1 _ ? N08 20:8 


. un Doh 
ple en la Ley, Oc. 
Princ plum, quod eſt quaſi pri- 

mum gaput, ftdm 2 
Caſes: a be their. original oz 


a lies u 


ooks, tha 
Painciples of the Law oo) 

ought: not to be dif: 
pia — 


= — —— 
hat dohich our 

par —— a Piin= 
ciple, Set. 3. & CO. he eall= 
eth Warum. 

Here Littleton iu 882 — 
au ,Objection __ 
Princepten. Fir, 


e Fee-ſumple, 
n 

5 2 ua te; rg: "fe 
ple 2 2 ere 


R g ea — 
u e ver. 1 


RD Hes 


be in — 5 92 t 
ration of Law. 


ts a diverſitp — the ob⸗ 

ſervation; to de made. That 

when he right of the Fes 

fimple* is perpetually = 
off La 


— an$ 
— elle; there 
rhas hich the quakifiry * 
concurrentibus: bis que. ; 1 
viventur; may cha 
CO EDUER 5 rs 


— 


eſſe, 

_ Fee⸗ ſimple cons 
churged until it 

2 elle z, Aa if a Leaſe” 

made, the remain 

heirg of I. 4 


(a) 11 H. 4: 


* — * * 
4 77 29 ws * 


Se, 3. & 99: 


ue- de * chsſtite | 


25 


44 E. 3 2,8“. 


Vide Se. 1. Bridge - 
waters caſe, & 59. 


Vide 3:4, 593. 


31 E. I. tit. Grant. go. 
$ R. 2. Annuit. 53. 


16 E. 3. Aunult. 2. 


Gap. 11. 


charged till I. S. be dead. Ind 
- 1 to be under⸗ 
ſtood, viz. that either it may 
be charged in praſenti, 02 in 
futuro. * 


¶ Cbeſem terre de 


Fee-ſimple. And fo it ts of 

ae eomar 
Fee | 

Eftate tail may be cut oft by 


Fine. oꝛ Recover. Allo the 


Eſtate tail map continue, 


nce our Futhoz wote, all 
Eccleflaſtical perſons are diſc 
abled.to charge in fee anp of 
their Eccieflaſtical- poſſeſſi= 
ous, as befoze hath been ſpo⸗ 
ken of at large. 


( Et quam tiel rent 
eſt grant, Gc. This is an 


extellent interpꝛetation and 
limitation of the ſaid Pzin= 


ciple, viz. That none ſhall 
Have p2ejudice oz toſs by any 


ſuch, Ozant, but ſuch as are 
pzivy 


party 92 thereunto, as 

2 7-07 OR 8 
che zdinary and his Ducceſſo:s, and the Parton and his Hucceſſoꝛs: which Succeſſoꝛs of 
75 Pardon are to be pzeſented by the Patron oz his Heirs, and admitted and inſtituted by the 
D2dinarp. oz his Ducceſſo:s. 


Chauntrp⸗ rand the like, 


- 
— 


C Per Ie Fat le P 


At there be Parſon; Patton, 


Of Diſcontinuance. 


Parſon devie, 8 Suc⸗ 
ceſſoꝛ ne poit vener 
a le dit Elgliſe d eſtre 
Parſon de melme le 
Eſgliſe per lay Ley, 
fozique per peſent- 
ment del Patron &+ 
admiſſion & inffitutt- 
on del Oꝛdinary. Et 
pur cel cauſe il co⸗ 
vient, que le Succeſ- 
ſoz ſop teigne con- 
tent, & agree de ceo 
due ſon Patron e 
Loꝛdinarp lopalment 


keſopent adevant, 4c, 


Mes ceo neſt poof 
que le Fee-ſimple, æc. 
eft en le Patron & 
Lowinary, ou en al⸗ 
tun deut, cc. Mes 
la cauſe que tiel grant 
de Rent charge eit 


bone, eff pur ceo que 


1 


intereſt, #c, en la dit 
Elgliſe, 8, le Patron 
ſolonque la Ley tem- 
poꝛal, c Loꝛdinary 
ſolonque la Ley ſpi- 
ritual, fueront afſen- 


ceur gueur averont 


SeF. 648. 
if the Parſon die, his 


Succeſſor cannot come 
to the ſaid Church to 
be Parſon of the ſame 
by the Law , but by 
the preſentment of the 
Patron, and admiſſi- 
on and inſtitution of 
the Ordinary. And 
for this cauſe the Suc- 
ceſſor ought to hold 
himſelf content, and 
agree to that which his 
Patron and the Or- 
dinary have lawfully 
done before, & c. but 
this is to prove that 
the Fee · ſimple, &. is 
in the Patron and the 
Ordinary, or in either 
of them, & c. but the 
cauſe. that ſuch Grant 
of rent charge is good, 
is, for that they who 
have the intereſt, &c. 
in the ſaid Church, 
viz, the Patron accor- 
ding to the Law tem- 
poral , and the Ordi- 
nary. according to the 
Law ſpiritual, were aſ- 


tus, au parties a tiel \ ſenting, or parties to 


charge, æc. Et ceo ſem- 
ble eſtre la verie cauſe 
que tiel Glebe poit 
eſtre charge en perpe⸗ 


# 


kuitte, (AC, 


ſuch charge, &c. And: 
this ſeemeth to be the 
true cauſe why ſuch 
Glebe may be charged. 
in perpetuity, &c. . 


The like is to be laid of an Archdeacon, ebend, Wicar, 


er le | Parſon, &. Patron, &. Lordinary, & c. pet it the Parſon die, 
and — — of - 5 —— of the * of the Oꝛdinarp, oꝛ the — Oꝛdi⸗ 
narp an ann rent charge out of the Glebe is ſhall (as been ſaid) bind 

Ee ELIT ſucceeding Parlons fox ever. 8 aa * 


and Ddinary, and the Parſon by the Oꝛdinary and m_ 
0 
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of the Ozdinary grant an Annuity to another, having quid pro quo in confideration thereof, 
this (hall bind the lucceſſoꝛ of the Parſon without the conſent of the Patron. 

A Church Parochial may be dona tipe and exempt from all ozdinary juriſdiction..and the 6 E.; 4. 55,55. 3 4% 
Incumbent may reſign to the Patron, and not to the Oꝛdinarp, neither can the Ozdinary 41.F.N B 152.7 E. 3 31. 
viſtt; but the Patron by Commiſſioners to be appointed by him: and by Littletons rule, the 39 E.3 17 B. 11 H.4 g2. 
Patron and Jncumbent map charge the Glebe; and albeit it be donative by a Lay=man, vet 1 23, 2 

mere laicus is not capable of it; but an able Clerk infra ſacros Ordines is, foz albeit he come in 3. — 17 : 
by Lay donation, and not by admiſſion oz inſtitutton, pet his Function is ſpiritual ; and if 31. 13 All. 4 ts 
ſuch a Clerk donative be diſturbed, the Patron habe a Quare impedit of this Church do= 14 H 3.Quar.1mp. 183. 
native, and the Mrit ſhall ſay, Quod permittat Ipſum, przſentare ad Eccleſiam, &c. and declare 17 E. 2. 12.64. 14H 4. 
ſpecial matter in his Declaration. And lo it is of a Pꝛebend, Chantery, Chappel donative, ? — Ze ca. 6. ca. 3. 
and the like, and no Laps ſhall incur to the Oꝛdinarꝝ, except it be ſo ſpecialiꝝ pꝛouded in the 2 8 3.6 H. 7 1 
foundation. But if the Patron of ſuch a Church, Chanterp, Chappel, &c. donative, doth Pp =o + 
once pꝛeſent to the Oꝛdinarp, and his Clerk is admitted and inftituted, it is now become p:e= 22 H 626 F. N. B. 35.4. 
ſentable, and never ſhall be donative after; and then Laps (hall incur to the Oꝛdinarr, as it 
ſhall of other Benefices pꝛeſentable. But a pꝛeſentation to ſuch a donative by a ſtranger, and Hil. 1 Jac. coram Regs 
admiſſion and inſtitution thereupon, is mecrly votd ; and all this mas reſolved by the whole Par 59: inter Wil 
yn: Bench, foz the Reitozy Parochial donative of Saint Burian in the County Gayer def. in Treſpals. 
0 "Re | I7 40116 E.3.10. 

It appeareth by our Books, and by divers Acts of Parliament, That at the firſt all the 25 k. 3 . de 
Biſhopꝛicks in England were of the Kings foundation, and donative per traditionem baculi Proviſo Mat. Par. pa. 
Cid eſt) the Croſier which was the Paſtozal ſtaff, & annuli, the Ring whereby he was mar⸗ * 82 
ried to the Church. And King Henry the Firſt, being requeſted by the Biſhop of Rome to 
make them clective, refuſed, but King John by his Charter bearing date quinto Junii, anno | 
decimo ſeptimo, granted that the Bichopꝛicks ſhould be eligible. It the King doth found a F N. B. 35 F. 4. 2. A B. 
Church, Hoſpital, oz free Chappel donative, he may exempt the ſame from ozdinarp Ju= 27 E. 3 8 & 85 8 All. 29. 
rildiction, and his Chancellsz (hail viſit the ſame. Nay if the King do found the lame . err 

without any ſpectal exemption, the Ozdinarp is not, but the Kings Chancelloꝛ, to viſit the — 4 - I 2 
ſame. Row as the King may create Donatives, exempt from the viſltation of the Oꝛdi⸗ Hegiſt 40. Dyer, 10 El. 
nary, ſo he may by his Charter licenſe any Subject to found ſuch a Church oz Thappel, and fo.273. 14 El. ca. 5. 2 H. 
to oꝛdain that it ſhall be donative, and not pꝛeſentable, and to be viſited by the Founder, and 5. cap. 1. 

not by the Wꝛdinary. Ind thus began Donatives in England, whereof common Perſons 

were Patrons. | 


¶ Ordinary. ordinarius is he that bath oꝛdinary jurifdiction in cauſes Eccleſlaſtical, 
immediate to the King and his Court sf Common Law, foz the better execution of Ju⸗ 
_ as the Bilhop oz any other that hath exempt and immediate juriſdiction in caules Eccle⸗ 


9 


C Ley temporel, which confiſteth of thzee parts. viz. Firſt, On the Tommon Law, 
_—_— in our Books of Law and judicial Recozds. Secondly, On Statutes tontained in 
ts and Recoꝛds of Parliament. And thirdly, On Cuſtoms grounded upon reaſon and 
2 be wr of mind; and the conſtrutt ion and determination of theſe do belong to the Judges 
of t ealm. 


; C Ley Jp iritual, Oc. That is, the Eccleſiaſtical Laws allowed by the Laws of The Statute of 25 H. $8 
this Bealm, viz. which are not againſt the Common Law (whereof the Kings Pzerogative cap 19.33 K. 34. 32 A 6, 
is a pꝛincipal part) noz againſt the Statutes and Cuſtoms of the Realm, and regularly ac= 28. 
co:ding to ſuch Eccleũaſtical Laws, the Ozdinary and other Eccleſlaſtical Judges do pꝛoceed 
in cauſes within their Conuſance. And this Juriſdiction was ſo bounded by the ancient 
Common Laws of the Realm, and ſo declared by I of Parliament. 


C Admiſſion & Inſtitution. In pꝛopꝛiety of Speech, Admiſſion is, when the Bi⸗ 
chop upon examination admitteth him to be able, and ſaith, Admitto te habilem. (d) Inſtitu- (d) Lib. 4. 4. fo. 75. 25 
tion is, when the Biſhop ſaith, Iaſtituo te rectorem talis Eceleſiæ cum cura animarum, & accipe Lib. 6. fo. 49. Lib. 5. f. 48. 
Curam tuam & meam. (e) But ſometime in a moze large ſenſe, admiſſus doth include Inſtitutus (e) W. 2. cap 3. 13 E. 1. 
allo, Cujus præſentatus fir admiſſus, i. inſtitutus. And it is to be obſerved, That Inſtitution is 
a good plenarty againſt a common perſon, (but not againſt the King, unleſs he be inducted,) 22 Hl.. 25. 38 5.4.4. 
and that is the cauſe that regularly plenarty ſhall be tried by the Biſhop, becauſe the Church 
is _ * which is a ſpiritual act, but void oz not void, ſhall be tried by the Com= neil lib „ 
m aw. 11,lib.13.c.18,19, 
At the Common Law, if a ſtranger hath peſented his Clerk, and had been admittey ES. 
and inſtituted to a Church, whereof.any Dubject had been lawful Patron, the Patron had 244, Kc. 291. Fler. ii. 3. 
no other remedy to recover his Fdvowſon, but a {Crit of Bight of Idvowlon, wherein the ca. 11; 16, 17. Brix, fol. 
Brrr 2 Incumbent 233» 2253224: 


Lib. 3. 


6 E. 3. 28.39, 52. 39 E:3- 
24.43 E. 3 25-45 K. 3: 
Quar, imp. 139 10 E. 2. 
Com. 22. 31 E. 1. Quart. 
imp. 186. 


F. N. B. 36. k 145.7. 35 E. 
3. ca- 3. 13 K. 2. ca. Is 
4 H. 4. ca. 21. 1 H. f. 19. 
Li. 6. f. 5. Li. f. 19. 
3 H. 6. Dam. 17. 34 H. C. 
28.12 E. 3 Champerty 9 
18 E. 3. 2. Temps E. 1. 
Quar. imp. 181. 
(a) Wa. ca. 5. 13 Ex. 


(b) 45 E. 3 35 38 E. 3. 4. 
25 E. 3.47. 13 Kl. D. 292. 
Reg. 3023 &c. 18 El. 
Dy 348. 14 E. 4. 2. 

7 H. 4 32. 31 E. 1. Quar, 
Imp. 185. W. 2. ubi ſupr. 
(c) 17 E. 3. 64. 


9H 6.32, & 56. 19 H.. 
68. 18 E. 2. Preſent- 
ment 22. 


50 E. 3. Encumbent 10. 
2r H. 7. 8. a. & b 9 El. 
Dyer 260. F. N B. 32 
14 H. 8.3. 19 E. a. Dar. 
Preſ. 2 t. 10 E. 3.17 9 H. 
6.31. 30 E 3. tit. Quar, 
imp. Stath. 46 E 3. 15. 
. H. 8. 32 56. 19 H. 6. 
68 E. 5. E. 4. 115. 7 E. 4. 
30. 
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Incumbent was not to be removed: and ſo it was at the Common Lab, it an uſurpation had 
been upon an Infant oꝛ Feme Covert, having an Advowſon by diſcent, oz upen Tenant foz 
life, &c. the Feme Covert,and he in the on were dꝛiven to their Writ of Bight of Ad⸗ 
vowſon ; foz at the Comm Law, if the Church were once full, the Jncumbent could not be 
removed, and plenarty generally Was a good Plea in a Quare tmpedir, oz Aſſiſe cf Darreige 
preſentment, and the reaſon of this was, to the intent that the Jncumbent might quietly in⸗ 
tend and apply himlelf to his ſpiritual charge. And ſecondlp, the Law intended, that the 
Bi ſhop that had cure of fouls within his eſs, would admit and inſtitute an able man foz 
the diſcharge of his duty and his own; and that the Btſhop would do right to every Patron 
within his Diocels. But at the Common Law, tf any had uſurped upon the King, and his 
Pꝛeſentee had been admitted, inſttented and inducted, (foꝛ without induction the Church had 

not been full againft the King) the King might Have removed him by a Quare impedir, and 

been reſtoꝛed to his pꝛeſentation, foz therein He hath a Pꝛerogati be, Quod nullum tempus occur- 

ric Regi, but he coutd not pꝛeſent, koꝛ the plenarty barred him of that; neither could he remove 

him any way but by attion, to the end the Church might be the moze quiet in the mean time: 

* Ncither did the King recover damages in his Quare impedit, at the Common Law. But 

the ſaid Statute (a) hath altered the Common Law in the caſes afozeſatd, as namely, Quod 

hoc, quod fi pars rea accipiat de plenitudine Ecclefiz per ſuam propriam præſentationem non pro- 

pter illam plenitudinem remaneat loquela, dummodo breve infra tempus ſemeſtre 1mpetretur, &c. 

And alſo hath pꝛobided remedy in other caſes, as by the ſaid Tu appeareth. | 


(b) And if the King do pꝛeſent to a Church, and his Clerk is admitted and inſtituted, 
vet befo:e induction the King map appeal and revoke his pꝛeſentation. But regularly no man 
can be put out\of poſſeſſion of his Advowſon, but by admiſſion and inſtitution upon an ulur⸗ 
pation by a pꝛeſentatiou to the Church, Cum aliquis jus præſentandi non habens præſentaverit, &c. 
and not by the collation of the Biſhop : (c) And therefoze it the Biſhop collate without title. 
and his Clerk is inducted, this ſhall not put the rightfal Patron out of poſſeſſion, fo: it ſhall 
be taken to be only pzovifionaily made foꝛ celebꝛation of Divine Service until the Patron do 
pꝛeſent; and therefoze he is not dꝛiven to his Quare impedir, oꝛ Aſſiſe of Darreine preſentment 
in _ caſe, but an uſurpation by collation ſhall take awap the right of cctlation that is in 
another. | | 


It is to be obſerved, that an uſurpation upon a p:eſentation ſhall not only put out of poſſeſ= 
lien him that hath right of pꝛelentation, but right of collation allo. Therefoze at this dap 
the Incumbent ſhall be removed in a Quare impedit, oz Aſſiſe of Darreine preſentment, if there 
be not a plenarty by ux months befoze the Teſtc of the Writ; but then the Jncumbent muſt 
be named in the Crit, oz elſe he all never be removed : yet at the Common Law, if the O2-= 
dinary refuſed to admit and inſtitute the Clerk of the Patron, oz when any diſturbed him to 
pꝛelent, ſo as he could not pꝛefer his Clerk, he might have his Quare impedit, oz Alliſe de Dar- 
reine preſentment z and if the Church were not full, have a Writ to the Biſhop to admit his 
Clerk : but ſo odious was Simon in the Common Law, that befoze the Statute of W. 2. 
he recovered no damages. At the Common Law, if hanging the Quare impedit againſt rhe 
D2vdinary fox refufing His Clerk, and befoze the Church were full, the Patron bzought a 
Quare impedit againſt the Biſhop (and hanging the ſuit, the Biſhop admit and inſtitute a 
Clerk at the p:eſentation of another, ) in this cale if judgment be given koꝛ the Patron againft 
the Biſhop, the Patron ſhall have a Writ to the Biſhop, and remove the Incumbent that came 
in pendente lite by ufurpation, fox pendente lite nihil innovetur, and thercfoze at the Common 
Law it was good policy to bing the Quare impedit againſt the Biſhop as ſpeedily as might 
be. And it is to be obſer ved, that albeit the Clerk that comes in pendente lite, by uſurpatton, 
tall be removed; yet it the rightful Patron, being a ſtranger to the Writ; pzcſent pendente 
lite, and his Clerk is admitted and inſtituted, he ſhall not be removed; fo ciſc by the bꝛing⸗ 
ing of ſuch Quare impedit againſt the Oꝛdinarp, the rightful Patron might be defeated of his 
Paeſentation : and therefoze ever after the Statute of Weſtm. 2. amongſt other things it was 
inquiredex Officio it the Church were full, and of whole pꝛeſentation, cc. and if the Plaintiff 
ſhould habe a Mrit to the Bi and his Clerb admitted, as in moſt caſes he ought, vet 
may the rightful Jncumbent have his remedy by Law. 


And as it was goo policy (as hath been ſaid) to bzinga Quare impedit as ſpeedily as might 
be againſt the Bilhop, ſo it is good policy at this day to name the Biſhop in the Quare impe- 
dir, foz then he ſhall not pꝛeſent by Laps. But ſeeing the Biſhop ſhail not pꝛeſent by Laps, 
becaule he is named in the Mrit, what then, after that the time be devolved to the Metropo⸗ 
litan, ſhall not he pzeſent by Laps becauſe he is not named? To this it is anſwered, that he 
Gall not in that caſe p:eſent by Laps; fo: the tropolitan tail never pꝛeſent oꝛ cotlate by 
Laps after fix , but when the immediate Oꝛdinary might have collate by laps within 
the ix months and had ſurceaſed his time. Ind ſo it is, ik the time be de vol ved to the _ 
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for the firſt ſtep oꝛ beginning . and in humane t things, Quod non habet principium, non 


habet ſinem. And all thele points 
Biſhop of London, and John Lancaſter 


them in a Quare im 
us hear what our 


C T Tem, ſi Tenant 
| in tatle ad iſſue 
& ſoit diſſeiſie, c puis 
il releſſa per ſon kait 
tout ſon dꝛoit a le diſ⸗ 
ſeiſo2, en ceſt caſe nul 
dꝛait de taile, poit 
eſtre en le Tenant 
en taile, pur ceo que 
il avoit releas tout 
ſon d2oft. Et nul 
dꝛoit poit eſtre en lil⸗ 
ſue en le taile du⸗ 
rant le vie ſon pere. 
Et titel dꝛoit del enhe⸗ 
ritance en le tatle neſt 
pas tout ouſterment 
expire per foꝛce de tiel 
releas, cc. Ergo, il co- 
vient que tiel dꝛoit de⸗ 
murt en abefance, ut 
ſupra, durant la vie 
le Tenant en taile, q 
releaſſa, #c. & apꝛes 3 
deceaſe dong eſt tiel 
D2oit maintenant en 
ſon iſſue en fait, #c. 


| Sed. 


N melme E 1 


manner eſt, lou 
Tenant en taile gran⸗ 
ta tout ſon Eſtate a 


un auter, en ceſt cas 
le Gzauntee nad eſtate 
kozique pur terme de 


* ** M 
s © 
* 
*'O 3:43 2 
S... 
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Sell. 649. 


At, if Tenant in 
tail hath iſſue and 
is diſſeiſedʒ and after 
be releaſceth by his 
Deed all his right 10 
the Diſſeiſor. In this 
caſe no right of tail 
can be in the Teuant 
in tail, becauſe he hath 
releaſed all his right. 


And no right can be 


in the iſſue in tail du- 


ring the liferof his Fa- 
And ſuch right 
of the Inheritance in 


ther. 


the tail is not altoge - 


ther expired by force 
of ſuch Releaſe, 


Ergo, it muſt needs be 
that ſuch right remain 
in abeyance, ut ſupra, 


during the 1 of Te, | 


nant in tail that re- 


leaſeth, &c! and abr 
his deceaſe ſuch right: 


preſently is in his iſſue 
in Deed, de. 2 


1 


; j 


TN the Sue mailer 


it is where Tenant 
in tail grant all his 
Eſtate to another; in 
this caſe the Grantee 
hath no eſtate but for 
term of life of the Te- 


c. 


— 


ment qi ven againſt 


enn Whetebiſhe. Duo now wy 


C] Irrlero hading de= 
. clared where a fee 
tis in abeiante, and 

wee Freehold 0 fee is 

200 te by att in Law; 

ere a fre that is in 
abetance map be charged; 
hert He putteth two caſes 

— a right of * eſtate 

ee be eh 

a the pa 

ae ſo clear and bien, a as 

there nerds no firthe a 15 crew 

ot argument then Lite 

ny altly and arrificially 

- albeit tome vbjertions 
(no weight N made 
ail- 20 d N of the 
ands 
Bing be” lands hot of felonp, 
and" he aing after office 
ſeiſeth the ſame, the eſtate 
22 is in Apa e ſatd 


"C "Grent fon eftate, 


concedlit atum- ſuum. 
Eſtate ſigniſieth 


„tate oz 
uch St Frechold, 
term foz pears, (Tenancy bp 


tatute Merchant, Dtaple, 
egic ;'03 the like, as any 


bath in lands oz Tene⸗ 
OD And by the grant 
or his e dr, &c. as Jed. a8 
can grant hal]. pals, as 
bp Lictlerons. caſe ap⸗ 


reth; Tenant foz life, 


J * — in tail; the 

5 2 "for like; Tenant 
i life grants totum ſtatum 
ſuum to a man and his hrirs, 


the right heirs 


hoth' eſtates do pals, 
<q Rig bt. jus five re- 
Aum did Littſeton often 
uſeth) ſignififeth pꝛoperl p, 
and ſpeciallp in Writs and 
Pleadings, when an eſtate is 
turned to a right, as by Diſ= 
continuance , Diſſerfin , &c. 
where it ſhall be ſaid, Quod 
jus deſcendit & non terra. But 
(right) doth allo include the 
eſtate 
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e reſoiten () in Tirit- ot Expo; — (*) M'ch.z Jacobi. 
agaunſt Anthony 28 upon a judgm 
;7 4n the Lommer Pear tor che 

uthoz will os PRE us. 


PI. com fol. 562, 563. 
in Walhnghams caſe. 
14 E. 3. Diſcont. 5, 


H 6 60. 29 Aﬀ. p. 
Wag —_ caſe, ubi 


Vide Se. 65, $24,525, 
526. 44 E · 3. 10. 14 All. 
28. 43 All. 8. 5 H. 7. 30. 


44 Af. 28. 44 E. 3-16; 


20 H. 6. 9. 


Lib. 3. 


Vide Set 465. Pl. Com. 
484. Lib. S. fol. 153 Al- 
thams caſe, 39 H. 6. 38. 


(a) W. 2. cap. 3. 
Pl. Com. 434. & 487. 


vide Sed. 429,659, Ke. 


6 H. 7. 8. 2. 
Althams caſe,ubi ſupra. 


PI. Cora. £ 374. in Seig- 
nior Zouches caſe, & 
fol. 487. 448. in Ni- 
chols caſe. 


33H. 8. Taile Br. 23. 
35 H. 8. Grant. Br. 159. 
Vide 16 El. Dier 325. b. 
Titulum. 0 

3 Aſfl. p. 1 3. 41 E. 3. tit. 
Waſte 3. 11 H. 467. 
13H. 7. re. pl. Com. 482. 
Per Dier 27 H. 8. 20. 


24 K. 3. 23» 


Waſte 83. 42 E. 3. 18. 


Cap. 11. 


eſtate in eſſe in convepances; 
and therefo:ze if Tenant in 


Fte⸗ſimpte make a leaſe foꝛ 


-pears;, and releaſe all His 


right in the land to the leſſee. 


and his heirs, the whole 

eſtate in fee m ple paſſeth. 
And ſocommonly in fines, 

the right of the land includeth 

_ -_ the ſlate of the 

an . eognovit tenementa 
bree eſſe. 


pr | s ipſius B. &. 
nd. the Dtatute (a) ſaith, 
Jus ſuum detendere,(which.is) 
ſtatum ſuum. And note-that 
thete is Jus recuperandi, jus 
me jus en, Jus retl- 
nendi, jus percipiendi, jus poſ- 
je WR 

Title pꝛoperly (as ſome 
ſap) is when a man hath a 
lawful cauſe of the entry into 
Lands whereof another is 
feiled, foꝛ the which he can. 
habe no action , as title of 
condition, title of Moztmain, 
&c. But legally this woꝛd 
(Title) includeth a right 
alſo as vou ſhall; perceive.in, 
many places in Littleton: and 
title is the moꝛe e. eral 
wo:d , fox every right is a 


Of Diſcontinuance. 


vie del Tenant en le 
taile, & le reverſion de 


le taile neſt pas en le 


Tenant en taile, pur 


ceo que il avoit grant 
tout ſon eſtate æ ſon 
dꝛoit, cc. Et ſi le Te⸗ 
nant a que le grant 
fuit fait fiſt waſt ; le 
Tenant en le tafle ne 
unque abera bziek de 
waſt, pur ceo que nul 
reverſion eſf en luy. 
Des le Reverſion & 
ie Inheritance de le 
tatle, durant le vie le 
Tenant en le tatle, eſf 
en abeiance, ceſt aſca- 
voir tantlolement en 
le remembꝛance, con⸗ 
ſideration, & intelli⸗ 
gence de la ley, 


Sec. 650. 


nant in tail, and the re- 
verſion of the tail is 
not in the Tenant in 
tail, becauſe he hath 
granted all his Eſtate 
and his right, &c. And 
if the Tenant to whom 
the Grant was made 
make waſte, the Te- 
nant in tail ſhall not 
have a Writ of waſte, 
for that no Reverſion 
is in him: but the Re- 
verſion and Inheri- 
tance of the tail, du- 


ring the life of the Te- 


nant in tail, is in abei- 
ance, that is to ſay, 
only in the remem- 
brance, conſideration, 
and intelligence of the 
Law. 


title, but every title is not = | 
ſuch a right foz which an Action lieth; and therefoze Tirulus eft juſta cauſa poſſidendi quod 
noſtrum eſt, and ſigniſleth the means pa man cometh to land, as his title is by fine oz 
feolfkment, dec. And wohen the Plaintiff in aſſiſe maketh himſelf a title, the Tenant may ſap, 
Venlat Aſſiſa ſuper titulum, which is as much to ſap, as upon the title which the Plaintick 
hath made by that particular Convepance ; Et dicitur titulus a tuendo, becauſc by it he hold= 
eth and defendeth his land; and as by a releaſe of a right a title is releaſed, ſo by releaſe of a 
— wh is releaſed alſo, Dee moze hereof in Fitzherbert and Brooks Bbzidgements, in the 
title Or 11tie. 0 * 271 

C Intereſt. Intereſſe is vulgarlp taken foz a Term 02 Chattel real, and moze particu⸗ 
larly fo2 a future term; in which caſe it is ſaid in pleading, that he is poſſeſſed De intereſſe 
termini. But ex vi terminl, in legal underſtanding, it extendeth to eſtates, rights and titles, 
that a man hath of, in, to, oz out of Lands; fo he is truly ſaid to have an intereſt in them: 
and by the grant of totum intereſſe ſuum in ſuch land, as well reverſions as poſſeſſions in fee 
imple ſhall paſs. Ind all theſe wozds ſingularly ſpoken are nomina collectiva, foz by the grant 
of totum ſtatum ſuum in lands, all his Eſtates therein paſs, Et ſic de cateris. 

¶ Ne unques avera brief de waſte, G. So it is, if Tenant fot life be, the re⸗ 
mainder in tail, and he in the remainder releaſe to the Tenant foz lite, ail his right and ſtate 
in the land. Hereby it is ſaid in our Books, that the eſtate of the leſſee is not inlarged ; but 
the releaſe ſerveth.to this purpole, to put the eſtate tail into abetance, ſo as after that he in 
the remainder cannot have an action of waſte ; pet in that caſe (ſaving refozmation) the Leſſee 
for life hath an eſtate foz the lite of Tengnt tn tail expectant upon his own life. But if Te⸗ 
nant in fee releaſe to his Tenant foz lite all his right; pet he ſhall have an Action of waſte. 
Ind if Tenant in tail make a Leaſe foz his own life, he tall have an action of waſte. 
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Sec. 60 5 I: 
C Tem, fi un Eveſque alien 


terres que ſont parcel de ſon 
Eveſquery, & devie, ces eſt un dif: 
continuance a ſon ſucceſſoz, pur 


ceo que il ne poit enter, mes eſt he 


mis a ſon biet De eos fine 
aſſenſu capituli | 


111 ane 


180. : is; a Biſhop alien lands 

which are parcel of his Bi- 
ſhoprick, and die, this is a diſcon- 
tinuance to his Succeſſor, becauſe 
cannot enter, but is put to his 
Writ of De ingreſſu ſine N "x 


tuli. 


Ok this ſufficient hath been ſaid (hots the Law ftandeth atthis dap) befoze in this Chapter, 
= ect. 6 582. 


C Tem, i 0 un Deane alien ter⸗ 
res queux il ad en dꝛoit de 
lup ᷑ ſon Chapiter, « moꝛuſt, ſon 
lucceſſoꝛ poit ent. Yes ſi le Dean 
eſt ſole ſeiſte cõe en dꝛoit 8 5 Deanrp, 
dong ſon alienation eſt Diſcon⸗ 


tinuance a ſon ſucceſſo2, come eſt 


dit adevant, 


q Ereof alſo that which 


own woꝛds are plain and evident, 


-LSO, if a Dean alien lands 

A which hehath in right of him 
and his Chapter, and dieth, his ſuc- 
ceſſor may enter. But if the Dean 
be ſole ſeiſed as in right of his Dean- 
* his alienation is a Diſconti- 


nuance to his ſucceſſor, as is ſaid 
before. 


s neceſſarp is betoze ſaid in this Evan and Littletons 


Seft. 653, 654, 655, & 656. 


C T Tem, peradventure aſcuns 


voilont arguer & dire, que fi 
un Abbe & ſon Covent ſont ſeiles 
en lour demeſne, come de fi de 
certaine terres a eur æ a lour ſuc⸗ 


ceſſo2s, #c. & Labbe ſans aſſent a 


de ſon Covent alien -meſmes les 
terres a un auter, & Devie, ceo eſt 
un diſcontinuance as r cc. 


LSO, peradventure ſome will 

argue and ſay, that if an Ab- 

bot and his Covent be ſeiſed in their 

demeſne, as of fee, of certain lands 

to them and to their ſucceſſors, &. 

ghe Abbot-without the aſſent 

A is Covent-alien the ſame lands 

to another, and die, this is a diſcon- 
dnss to his ſucceſſor, &c. 


Sec. 654. 


C PE: meſine le reaſon ils vot- 


lent dire, que lou un Dean 


E Chapiter ſont ſeiſies de certaine 
terre a eur & a lour ſucceſſors, ſi le 
Dean alien meſme la terre; Fc. 


IY the fame reaſon they will 

4 fay, that where a Dean and 
-hapter are ſeiſed of certain 
land to them and their ſucceſſors, 


if the Dean alien the ſame lands, 


ces 


* 
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22 E 4. rit. Feoffment 
& faits 29.21 E. 483, 86. 


Lib. 3. 


Cad. 11. Of Diſcontinuance. Se.655,656. 


teo ſerroit un dilcontinuance a ſon 
ſucceſſo2 iſſint que ſon ſucceſſoꝛ ne 
nott ent, æc. -A © poit eſtre reſpon- 
date ij ff v av grand diverſity pent᷑ 
tes deux cafes. 75 
 Seg. 


C Ar quand un Abbe e le Co⸗ 

4 vent ſont ſeiſies, uncoze 
ſits ton viſſeiſie, Labbe avera afſife 
en ſon nolme demelne, ſans noſmer 
le Covent, c. Et ſi aſcun volle 
ſuer Præcipe quod reddat, &. de 
meltnes les terres quand ils fue⸗ 


tont en le main Labbe & Covent, 


t codlent que tiel action real ſoit 
fue envers Labbe ſolement fans 
noſme la Covent, pur ceo q touts 
ſont mo2ts perſons en la lep fozſqz 
Labbe que eſt le ſoveraigne,#c. Et 


ceo eff per cauſe del foveraignty 5 


Car auterm̃t fl ſerroit foꝛſq; come 
un de les auters Moignes de le 
Covent, cc. | 


&c, this ſhall be a Diſcontinuance 
to his ſucceſſor, ſo as his ſucceſſor 
cannot enter, &c. To this it may be 
anſwered, that there is a great di- 
verſity between theſe two caſes. 


655. 


Or when an Abbot, and the Co- 
vent are ſeiſed, yet if they be 
diſſeiſed, the Abbot ſhall have an 
aſſiſe in his own name without na- 
ming the Covent, &c. And if any 
will ſue a Præcipe quod reddat, & c. 
of the ſame lands when they were 
in the hands of the Abbot and Co- 
vent, it behoveth that ſuch action 
real be ſued againſt the Abbot only 
without naming the Covent, be- 
cauſe they are all dead perſons in 
Law, but the Abbot who is the ſo- 
veraign, &c. and this is by reaſon of 
the ſoyeraignty 3 For otherwiſe he 
ſhould be but as one of the other 
Monks of the Covent, &c. 


CE A | Es un Deanele Chapt- 

41 ter ne ſont moꝛts pſons 
en la ley, tc. car cheſcun de eur 
poit aver action per ſoy en dibers 
caſes. Et de tiels terres ou tene- 
ments que le Deane & Chaptter 
ont en common, ac. fils ſoient 


diſleiſies, le Deane & Chapiter 
averont un allile , & nempy le 


Deane ſole, ec. Et ſt auter voile 
aver action real de tiels terte$ 
ou tenements envers le Deane, 
c. il covient de ſuer envers le 
Deane « Chapſter, @ nemy en 
vers le Deane ſole, cc. 4 iſũint il 


TY Ut Dean and Chapter are not 
dead perſons in Law, &c. for 
every of them may have an action 
by himſelf in divers caſes. And 
of ſuch lands or tenements as the 
Dean and Chapter have in com- 
mon, &c. if they be diſſeiſed, the 
Dean and Chapter ſhall have an 
aſſiſe, and not the Dean alone, &c. 
And if another will have an action 
real for ſuch lands or tenements 
againſt the Dean, 8c. he muſt ſue 
againſt the Dean and Chapter, 
and not againſt the Dean alone, 
&e. and ſo there appeareth a 
apptert 


Lib. 3. Of Diſcontinuance. SeF.657,658. 
appiert grand diverſity perenter great diverſity between the tw 
les deux cales, ec. © Caſes, &c. | 


| Heſe are apparent and need no explanation. Daving in the 655. Section mention i⸗ 
N made ot the Præcipe quod reddat, which in this place is intended of a real action 
wherebp land is demanded, and is lo called of the words in e bery ſuch Writ. 

And the realon of this diberſity between the caſe of the Abbot and Covent, and Dean and 
Chapter is; foz that (as hath been ſaid) the Monks are regular, and civilly dead, and the 
Chapter are ſecular and perſons able and capable in Law. But by the policp of Law the 
Abbot himlelf (here termed the Doveraign) albeit he be a Monk and regular, pet hath he 
capacitp and ability to ſue and be ſued, to enfeoff, give, demiſe and leaſe to others, and to pur= 
chaſe and take from others; fox dtherwiſe they which right have, ſhould not have their law= 
ful remedp, noz the houle remedy againſt any other that did them w2ong ; neither could the 
honſe without ſuch capacity and ability. ſtand · And the Covent have no other ability os capa= 
city, but only to aſſent to Eſtates made to the Abbot, and to Eſtates made by him, which foz 
neceſſities ſake, though thep be civilly dead, they map do. 


Se@F. 657: 


C T Ten, fi le Paſter dun Hol 


I pital diſcontinue certeine re 
de (on Hoſpital, fon Succeſſoꝛ ne 
poit enter, mes eff mis a ſon biet 


de ingreſſu ſine aſſenſu confratrum 
ge conſororum, &. Et touts tiels 


byxtefs pleinment appearont en le 


- 'Lio, if the Maſter of an Hoſ: 


FV pital ſhall diſcontinue certain 


Land of his Hoſpital, his Succeſſor 
cannot enter, but is put to his Writ 
of De ingreſſi ſine aſſenſu confrattuns 


& conſororum, &c, And all ſuch 
Writs fully appear in the Regi- 
en r. | | 


* His muſt alſo be — Foe, the WMaſter of the Hoſpital. hath ſole and diſtintt 


voſſeſſions, and not where 


and his bzethzen are ſeiſed, and as a body politick ag= 


gregate of many. Ind here Littleton (as divers times befoze) doth cite the Begiſter.+ 


Seck. 658. 


C T Tem, ſi terre ſoit leſſe a un 
home pur terme de ſa vie, le 
remainder a un auter en le taile, 
ſavant le reverſion al Lefſo2, & 
puis celuy en le remainder diſſei⸗ 
fiſt le tenant a terme de vie, & faſt 
un feoffment a un auter en fir, & 
puis mozuſt ſans iſſue, & le Te- 
nant a terme de vie mo2uft, il ſem- 
ble en ceſt cas, que celuy en la re- 
verſion bien poit enter ſur le 
Feoffe, pur ceo que celup en la re- 
mainder que fiſt le feoffment, ne 
fuit unque ſeiſie en le tatle per 
foxce de meſine le remainder, ec. 


LiIo, if Land be let to a man 
for term of his life, the re- 


mainder to another in tail, . 


the reverſion of the Leſſor, and af- 
ter he in the remainder diſſeiſeth 
the Tenant for term of life, and 
maketh a Feoffment to another in 
fee, and after dieth without iſſue, 
and the Tenant for life dieth ; It 
ſeemeth in this caſe that he in the 
reverſion may well enter upon 
the Feoffee, becauſe he in the re- 
mainder which' made the Feoff- 


ment was never ſeiſed in tail by 


force of the ſame remainder, &c. 
Scr Here 
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Vide Sect. 200. 
8E. 3.27. 11 H.4 84. 
21 E. 4. 84. 11 H. 7. 12. 


Lib. 3. 


vide Sect. 637, 592, 396, C 
5975601, 640, 64 1. vide 
Sea. 6 


Cap. 12: 


Of Remitter. 


- 


Sel. 659, 


Ere it appeareth, That albeit the Feoffoz hath an Eſtate Tail in him expectanc 
upon an Eſtate fo lite, yet his Feoffment woꝛketh no Diſcontinuance. Wherein 
Littleton doth add a limitation to that which in this Chapter he had generally 

37 ſaid, viz. That an Eſtate tail cannot be diſcontinued ; but where he that maketh the Dil, 


con= 


tinuance was once leiſed by foꝛce of the Tail; which is to be underſtood, when he is ſeiſed of 
the Freehold and Inheritance of the Eſtate in tail, and not where he is leiſed of a Remainder 
oꝛ a RKeverſion expettant upon a Freehold : which Freehold (as often hath been ſaid) ts ever 


much reſpected in Law, 


1 „ 


—— — 


Cap. 12. 


C Ere our Authoz 
having next be= 
fo:e treated of a 


Diſcontinuance, very aptly 
beginneth this Chapter with 
a delcription of a Bemit⸗ 
ter. 


¶ Remitier eſt un 


ancient terme en la Ley, 
and is derived of the Latine 
Verb Remittere, which hath 
two flgntfications, either, To 
reſtoze and ſet up again, oz to 
ceaſe. Therefoze a Bemitter 
is an operation in Law up= 
on the meeting of an ancient 
right remediable, and a later 
Gate in one perlſon where there 
is no follp in him, wherebp 


the ancient right is reſtozed 


and ſet up again,and the new 
vefeaſible Eſtate ceaſed and 
vaniſhed awap.Ind the rea= 
fon hereof is, fo: that the Law 
preferred a ſure and conſtant 
right, though it be little, be= 
fo:e a great Eſtate by woꝛong 
and defeaſible; and therefo:e 
the firſt and moꝛe ancient is 


the moſt ſure and moꝛe wor= - 


thp = 3 Quod _ eſt, veri- 
us eſt, & quod prius eſt tem 
(2) 25 AL 35 AT. re,porku ft jure : (4) There: 
50. 2.41 © 31-b.8 foe many Books inſtead of 
tit. Remit,11.6 R. 3. 17. Bemitter, ſap,That he is en 
ſon primer eſtate, oz en ſon 
melior droit, oz En ſon melior 
Eſtate, 02 the like, | 


¶ Lou home ad deu 


Titles. were this word (i. 

| tles) is taken in the. largeſt 
(Þ) Vide Seck. 429. & ſenle, including rights, toꝛ be⸗ 
659 Nc. 34 H. g. tit. Re- ing pꝛoperlp taken, (b) as in 


mic. Br. 50. 44 E. 3. At- 
raint, 22, 38 Ai pl. 7. caſe of a condition, moꝛtmatu, 


Of Remitter. 


C Emitter eff un 

ancient terme 
en la Ley, & eſt lou 
home ad deux titles 


a terres on tefits, 8. 
un pluis ancient title, 


c un auter title pluis 


daͤrrein, 4 ſil vient a 
la terre per le pluis 


darreine title; uncoze 
la Ley luy adjudgera 
eins per foꝛce del pluis 


eigne title, pur ceo que 


le pluis eigne title eſt 
le pluis ſure title & 
pluts deigne title. Et 
donque quand home 
eſt adjudge eins per 


fo2ce de ſon eigne title, 


ceo eſt a luy dit un re⸗ 
mitter, pur ceo que la 
Ley lup mitte deftre 


eins en la terre per le 
pluis eigne & lure ti 


tle. Sicome Tenant 
en le taile diſcontinua 


la taile, & puis il diſ- 


ſeiſiſt 8 Diſcontinuee, 
e iſſint moꝛuſt ſeiſie, 
per que les tenements 
Diſcendont a ſon iſſue 
ou Coſine, inheritable 


Seck. 659. 


Emitter is an anci- 

ent term in the 
Law, and is where a 
man hath two Titles 
to lands or tenements, 
diz. One a more ancient 
Title, and another a 
more latter title; and 
if he comes to the land 
by a latter title; yet 
the Law will adjudge 
him in by force of the 
elder title, becauſe the 
elder title is the more 
ſure and more worthy 
title. And then when 
a man 1s adjudged in 
by force of his elder 
title, this is ſaid a Re- 
mitter in him, for that 
the Law doth admit 
him to be in the land 
by the elder and ſurer 
Title. As if Tenant 
in Tail diſcontinue 
the Tail, and after 
he diſſeiſeth his Diſ- 
continuee and ſo di- 
eth ſeiſed, whereby 
the tenements deſcend 
to his Iſſue or Co- 
ſine inheritable by 
per 


Lib. 3. 

per foxce de le tail: 
en ceſt caſe, ceo eſt 
a luy a que les Tene- 
ments diſcendont que 
ad dꝛoit per foꝛce de 
le tail un remitter a 
le tail, pur ceo que 
la Ley luy mitte & 
adjudge deſtre eins Þ 
foce de le taile, que 
eſt ſon eigne title; 
car fil ſerroit eins 
per fozce de le di⸗ 
ſcent, donques le Dil⸗ 
continue puiſloit aver 
Bet de Entre ſur 
diſſeiſin en le Per en⸗ 
vers luv, & recoberoit 
tes tenements & ſes 
dammages, cc. Mes 
entant que il eſt eins 
en ſon remitter per 
fozce de le taile, Ie 
title & le intereſf le 
Dilcontinue eff tout 
ouſterment anient & 
defeat, ec. 


manner, to illuſtrate his deſcri 
kerreth the ancient Eſtate by „ belozt 
an Eſtate caſt upon the Aue in 

Land in poſſeſſion, and the 


diſcent of the 


Of Remitter. 
force of the tail : In 


this caſe this is to him 
to whom the Tene- 


ments deſcend, who 


hath right by force of 
the tail, a Remitter to 
the tail, becauſe the 
Law®ball put and ad- 
judge him to be in 
by force of the tail, 
which is his elder title; 
for if he ſhould be in 
by force of the diſ- 
cent, then the Diſcon- 
tinuee might have a 
Writ of Entry Sr 
Diſfeiſn in the Per 
againſt him, and ſhould 
recover the tenements 
and his damages, &cc. 
but inaſmuch as he is 
in his Remitter by 
force of this tail, the 


title and intereſt of 


the Diſcontinuee is 
juite taken away and 
efeated, Rc. 


putteth an example of a 


Secf. 660. 


aſſent to a Raviſher, and the 
w2zoughte unto them, becauſe 


theſe are but bare titles of 


ent rp, fo: the which no Tat⸗ 
on is giben, but a Remttter 


muſt be to a pꝛecedent right. 


And Littleton in this 
ter putteth ali his caſes onlp 
3 to Rights re⸗ 
¶ Et un aner Ti- 
tle pluis darreigne, Oc. 
Were is to be ablerbed, that 
an Efate muſt wozk a Ke= 
mitter to an ancient Right, 
fo: albeit two Vights do de= 
beam can be no Beſts 
work a Bemitter to another: 
fo: regulari ꝝ toeverp Bemit= 
ter there be two incidents, 
viz. an ancient Right, and a 
defeaflble eſtate of Freehold 


* t 1 | 
| pluis eigue 
Title eſt le pluis ſure Ti- 
the, & pluis digne Title. 
Oo as the eldeſt title is woꝛ⸗ 
tbilr (as hath been ſaid) pꝛe⸗ 
ferred, becauſe it is the moze 
ſure and moze wozthy. | 
¶ &icome Tenant en 
2 diſcontinue le taile, 
Ce Here our Who 
2 his agen 
where the — 


¶ Ef# tout ouſterment anient & defeat, Cc. here be pd things implied and 


to bs underſtood : Firſt, That this Remittet is wzonght in this 


operation of Law 
it the Law ſo fa= 


upon the Frechold in Law deſcenved without any entry.  Seconv1 
reth a Remitter, (being a reſtoziug to Right) thatif the Infant oz a 
eme Covert, and t in tail aſter a Diſcontiaygnce iſſeiſe them, difſeiled, the 
fue ſhall be remitted Without any jergeet of the petbiledgs. of Infancy tture ; and 
therefo:e our Zuthoz ſaid,Le title be le Diſcontinuee eft tout ouſterment lepr & defeat. 
( Donques le Diſcontiuuee, Oc. Mere is a reaſon added 1 caſt, chat 
fitteth not other caſes df Wemitter, fox in this cast, aus man orpory the Bl r 


Tem, 0 le Te- 
nant en tatfe 


Suits of vexation, doth avoid circuity of action, fog the rule is, 


Self. 66 


Y Lio, if Tenant 2 i CC aA 
in tail Jokeoff () 
enfeoffa ſon fits his Sonne in F ee, the 72 delcend together, 
no 


1 6 
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ti E. 4. i. 


ir E. 3. tit. Aff. 8. 
4 E. 4. 35. 11 Ra. 


IT 5 Age 5. 388. 3. 
0 27 K. £ 
* 9. 48. 4. 


f 


27 H.8 6. 10. of Uſes. 
35 H.8. Dy.54-b.6 E 6. 
ib. 77. 1 & 2 P. & M. 
116.2 & 2 P. 8 M. 
129. 19. 28 KH. 8 23. b. 
Pl. Com. Amy Townſ- 
ends caſe, fol. 34. H, 8. 
tit. Remĩt. Br. 49. 


PI, Com. ubi ſupra» 


* 
as the iſſue in Tail ſouly be 
. ata 


2 ap. 12. 

now puts another example 
where the Iſſue in tati claim= 
eth by purchaſe in the life of 
Tenant in tail, and the an⸗ 
tient right delcendeth after to 
the ſame Jſſue, 


¶ Car coment que 
tiel Heire fuit de pleine 
age al temps del mort, 


c. The reaſon is, becauſe 


no follp can be adjudged tn 
the Infant at the time of the 
acceptance of the Feoffment. 
Thercfoze the Law reſpecteth 
the time of the feoffment,and 
not the time of the death: 
and albeit he might have 
waved the eſtate which he Had 
by the » wma Be _ 
ane; pet here it a > 
1 the right of the eſtate 
tail deſcended to him either 
Within age, 02 of full age, 
tall wozk a Bemitter in 
him; fox that the waver of 
the ſtate ſhould Have been to 
his loſs and pꝛejudice. | 
Since Litrleron wꝛote, and 
afcer the Statute ot 27 H. 8. 
cap. 10. if Tenant in tail 
make a Feofment in Fee to 
the uſe of his Iſſue being 
within age, and his Yeirs, 
and dieth, and the right of 
the Eſtate tail deſcend to the 
Illue being within age; vet 
he is not remitted;becauſe the 
Dtatute executeth the poſſeĩ⸗ 
fon in ſuch plite,manner and 
fomas the uſe was limited: 
Et fic de fimilibus, ſo as there 
is a great change of Remit⸗ 


Of Remitter. 

en f&, ou ſon Coſine 
inheritable per foꝛce de 
le taile, le quel fits ou 
coſin al temps de feoff- 
ment eſt deins age, E 
puis le tenant en le 
taile devia, & celuy a 
que le feoffment fuit 
fait eſt ſon heire per 
koꝛce de le Taile, ceo 
eſt un remitter al heir 
en le taile a q̃ le feoff- 
ment fuit fait. Car 
coment que durant la 
vie le Tenant en le 
taile que fiſt le feoff- 
ment, tiel heire ſerra 
adjudge eins per foꝛce 
de le feoffment, un⸗ 
coze apꝛes la mot le 
Tenant en le tafle, 
Theire ſerra adjudge 
eins per fozce de le 


tatle, æ nem per foꝛce 


de le feoffinent. Car 


coment que tiel heire 


kuit de pleine age al 


temps de le mozt de 
le Tenant en le Tafle 


que fiſt le Feoffment, 


ceo ne fait aſcun 
matter, ſi thefre kuit 
deins. age al temps 
del feoffment kalt a 


1 lup.” Et e der 
effea 


incumbzev 
great inconvenience: but 


ik no Formedon be bzought, if 


that iſſue dieth, his iſſue ſhall 
be remitted, becaule a ſtate in 
Fee ũmple at the Common 
Law deth unto him, 


¶ Eleam de pleine 
Neil change per ſor 


| | fan, 


v temps 


nt deins age al 

de tiel Feoff 
ment, dient al pleine 
age vivant le Tenant 
en le taile, que fiſt le 
Feoffment, > iſlint 
eſteant de. pleine age, 


il charge per ſon falt 
ment ia Terre ove 


SeF. 666. 
Or his Coſin inheri- 
table by force of the 
Tail, which Son or 
Coſin at the time ef 
the feoffment is with- 
in age, and after the 
Tenant in tail dieth, 
and he to whom the 
Feoffment was made 
is his heir by force 
of the Tail, this is a 
Remitter to the heir 
in tail to whom the 
Feoffment was made: 
for albeit that during 
the life of the Tenant 
in Taile who made 
the Feoffment, ſueh 
heir ſhall be adjudged 
in by force of the 
Feoffment , yet after 
the death of Tenantin 
tail, the heir ſhall be 
adjuged in by force 
of the tail, and not 
by force of the feoff- 
ment. For although 
ſuch heir were of full 
age at the time of the 
death of the Tenant in 
tail who made the 
feoffment, this makes 


no matter, if the heir 


were within age at the 
time of the feoffment 
made unto him. And 
if ſueh heir being with- 
in age at the time of 
ſuch feoffment cometh 
to full age, living the 
tenant in tail that made 
the Spent, and- 1 
bei 0 l A os 
chan by his Deett 
un 


Lib. 3. 

un common de Pa⸗ 
ſture, ou ove un rent 
charge, & puis le te- 
nant en le taile mo- 
ruſt, oꝛe il ſemble que 
le terre eſt diſcharge 
del common, & de le 
rent, pur ceo que le 
heire eſt eins de au⸗ 
ter eſtate en la terre, 
que il fuit al temps 
de le charge fait, en- 
tant que il eſt en ſon 


remitter per fozce de 


le taile, & iſſint le⸗ 
ate, que il avoit al 
temps de le charge, 
eſt ouſterment defeats 
ccc. 


worthy of eam, for ft opene 


Of Remitter; 
the ſame Land with a 
common of Paſture, or 
with a rent charge,and 
after the Tenant in 
tail diethz now it ſeem- 
eth that the Land is 
diſcharged of the com- 
mon, and of the rent, 
for that the heir is in 
of another Eſtate in 
the Land than he was 
at the time of the 
charge made, in as 


much as he is in his Re- 


mitter by force of the 
tail, and ſo the eſtate 
which he had at the 


time of the * 


utterly defeated; 


Gꝛantoꝛʒ 


reaſon of may E 


See. 66 m. 


. The reaſon is becauſe 
the G:antoz had not anp 

right of the eſtate in tail in 
him at the time of the grant, 
but only the eſtate in fee ſim⸗ 
ple gained by the Feoffment, 
which (as Lirtleron heap faith) 
is wholly defeated. Ind the 
ſtate of the Land out of which 
the rent iſſued being defeated, 
the rent is defeated alſo. 
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But if Tenant in. tail ren H.. 21. Edrichey 


make a [caſe fo; — — 
he gaineth a new reverſion in 


0100s Tenant foz life 
takes e — 
charges aut of the Reverflon, 
and after | 


fee _ pet becauſe the 
a right of theen= 
tail in him, coathed with a 
defeaſlble fee-Almple, the rent 
charge remaineth good 
againſt him, but not nſt 
— Mach 3 Which diverſity is 


the 
It᷑ the apparent of the | openerh diſſeiſe the Diſſeiſoz . — A. rent charge,and then 
the Diſſei di 15. the G:anto: (Hal 22 diſcharged, fo; 


delcend unto bim 


, and therefo:e he 


there a nen right of entrp doth 


Do if the — diſſeiſe the Szandiather and granteth a 3 ber Ne > r; nob is 
the entry of the G:andfather taken at So 40 if after the G:andfat bees A he Don is remit⸗ 


ted, and he ſhall avoid the charg Arn 


it holdeth alſo in caſe of a Char 


out Aufheꝛ putteth his 


mple of a fee tail, 


¶ On common de "Poftare, on u rent charge, Oc. pere Ualeton putteth bis 33 H. 8; Dyer 3. b. 
granted out of the land . ut what it᷑ the. Jſlue at futi-age>by Deed indented, 


— thi 
yt er; make a leaſe foz pears of the land, and-after by the death of /Tenal in tail he is Vide Sed, 289. 


remitted. dether ſhall he avoid the leaſe 92 not ? Ind it is holden he hall nor, becauſe it is 
opt þ ee than it is in 


a grant of a rent 


A: gather CEN own; py in ano= 


ther r place. 
C Le terre eft diſcharge 2*¹ rent; G.., Uhifeion with udo thelk brd why 
rially, becauſe the whole Gꝛant is not thereby avoided, but the land diſcharged of 


charge, fo; the Gꝛantee ſhall have notwithſlandi a Writ of Innuity and charge the perſon 
of the G:antoz, ne 


C T Tem, un pi 


cipal cauſe e | 
hue tiel heire en les 
tales avandits, & uu · 


ters caſes 2 
bles * ſerra dit ; en 


ſon remitter, eff pur 
ceo que il ny ad alcut 


perſon-envers que f 
poit ſites fon bref ve 


| heir A pops cat afore: 


ſaid, 1 Ji 

caſes, (Hall d. 15 111 
| _ Remitter, 
that there is Bl ah; 


Seb. 661. 
Lſo, a 115 


ſuch, 


' perſon againſt wh 
he may fie his Writ of. 


IN. principal 


cane FL ut, 


err: * 


e it is tu be 


Lib. 2. f. 3. 6. b. Wards 
ee 8 


I | 
Se; Ind J g * (d) 12 E. 4 20. 
pe Thr fun pes ti Ez. 18. 11 H. 450 
Lerberr ue &. fi come il 
auoit loidlment recove x. 
nie ſus Li line 
Auer, G 


Formedoh, For againſt mr te not be ene 


Lib. 3. 


Cap. 12. 


1ib.3.,2. the Marqueſs right . fo: — 
which 


of Winchefters caſe. 


Britton, f. 126. 


co) Brac. Ii. 4. fo. 243. b. 
8 B. 2. Quare Imp. 199. 
2H. 4. 18. 14 H. 6. 15, 
16.8 H. 6.17. 33 H. 6. 15. 
F. N. B. 25. & 36. F. 
24 E. 3. Diſcont. 1 6. 
33 H. 3. Dyer 48. b. 


can 
fo: ker be 


land without 
folly, may hing his Anton; 
and faith alſo, that this is the 
p:incipal cauſe of the Be= 
mitter ; fo: neither an Icti= 
on without a Right, noz a 
Bight without an Þction can 
make a Kemitter. As if Te= 
—_— tatl red, a ms 
re in e is 
Erro:, and after Tenant in 
— gr the recovereeand 
dieth ; here the Jffue in tail 
an Action, viz. a Writ 


Of Remitter. 


Formedon. Car envs 
luy meſme il ne poit 
ſuer, & il ne poit ſuer 
en vers nul auter, car 
nul auter eſt Tenant 
del Franktenement, & 
pur cel cauſe la leplup 
adjudge eins en ſon 
remitter , 8. en tiel 
plite, ſicome il avoit 
loialm̃t recoð meſme 
la fre ens un auk, æc. 


Sed. 662. 


himſelf he cannot ſue, 
and he cannot ſue 


againſt any other, for 
none other is Tenant 


of the Freehold; and 


for this cauſe the Law 


doth adjudge him in 
his Remitter, s. in ſuch 
plite, as if he had law- 
fully recovered the 
ſame Land againſt ano- 
ther, &c. : 


: 
hath an 2 but as long as the recovery rematneth _ foxce, he hath no Right; and therefo:e 


in that caſe there 
the ſurper grant 
cauſe his BR 


no Remitter. 

votwlon, and ſuffereth an uſurpation, and x months do paſs, and after 

Ydvowſan to B. and his heirs, B. deg his heir is — remitted, be⸗ 
dvowoſon was remedileſs, viz. a Bight without an Action. 


Tenant 14 fait ofa — whereunto an Idvoboſon is appendant, maketh a diſcontinu⸗ 
ance, the Difcontinuee granteth the Adpomſon to Tenant in tail and his heirs, Tenant 
in tail dieth, the win vets is 4 —— — to the Adboboſon, becauſe the Iſſue had no Action to 

recovered the Mannoꝛ 2 —— he — was appen⸗ 


recover the 2 vo 
dant. And ſo it is 49 0 all 


ſhall never be — 12 any 9 longing: 
are t ES a 
+ Car — ne poir 2 — 2 50 t en Ie 


rincipal. 


: co) Item excipi | pojeſt, 8 — 14. 


Sin ct 


debet tenementum ad quod 


materia in Rotulo de Termins: Sa 


Thoma Bardolfe. 
the appen 


fabing to 
noz, is c 


dant-0z accefſozy,} atbeitthe wer 
ud rherefoze te Senant in tail be of & whereunto an 
enfeofferh A. of rhe Mannes, With the appurtmances, u. re=etife offe 
to himſelt the Bdvovolon, Jus 


v remitted to the 


all ther Inercances, regardant, appen 
befoze he reconitinueth the ) the Pannoz. 1 whereunto they 


eFppurenancey pe en les accefſoriy,, qui nul droit ad en le 

jus 4 in dense & pertinentil, primo recuperare 
| np preſenter & non ante, &- 
Henrici gertii in comitatu Norff. de 


—— — othet Ude, if a man be remitted to the principal, he ſhall alſo be remitted to 


— L= Regis 
e — the D 


Tenaut in tatt'dieth, his 
Avvo 


appurtenant, a man 


e hac 


te, oꝛ other Ring pr: 
ſon is 

the 
bei 


b at that repre rote ar 


— boſons. 
— the Wanno). So Do it 1 2 the ſame caſe,if Tenant in tail had been diſſeiſed, and the Diſſeiſor 


Inn, 


E home ea a 


Tem, fl terte toit taile a un 
ben we late ens cons 
gendes, les queux ont 

le feme-Pevy & le barn 1 
alter teme, & ad flue un auter 
E diſcontinue le taile, 6 puis 


Seck. 662. 
a les 


dau 
the 


Oliv ogg? & illint 


Me le terte diſcen⸗ 


te the ee into men ee m remitted to the 


man and to. his wife, and 
o the Heirs, of their twWo bo- 


5 if Land be wah to 
7 
dies begotten., Who have Iſſue. a 


ter, and the wife dieth, and 
usband taketh another wike 
and Hoch, Iſſne another da 


29 warn: 


a the tail, an Mer 
e Diſcontinuce « and 
dera 


Lib. 3. 
dera a les deux files. Et en ceſt 
caſe quant al eigne file, que eſt 
inheritable per koꝛce de le taile, 
ceo neſt un Remitter foz(que de 
le moiety. Et quant al auter 
moiety, el eff mis a fuer ſon 
action de Formedon envers ſa 
foer. Car en ceſt cas les deux 
ſoers ne ſont pas Tenants en 
patcenary , mes ſont Tenants 
en common pur ceo que ils ſont 
eins per divers titles. Car lun 
ſoer eſt eins en ſon Remitter per 
foce de le taile quant a ceo que a 
luy affiert, & lauter ſoer eſt eins 
quant a ceo que a luy affiert en 
Fee-ſimple per le diſcent $ pier, c. 


Of Remitter. 


Sed. 663. 
ſo die ſeiſed, now the land ſhall de- 


ſcend to the two daughters. And in 


this caſe, as to the eldeſt daughter, 
who is inheritable by force of the 
tail, this is no Remitter, but of the 
moiety. And asto the other moiety, 
ſhe is put to ſue her action of For- 
meclon againſt her fiſter. For in this 
caſe the two ſiſters are not Tenants 
in parcenary, but they are Tenants 
in common, for that they are in by 
divers titles. For the one ſiſter is 
in her Remitter by force of the en- 
tail, as to that which to her be- 
longeth; and the other ſiſter is in as 
to that to her belongeth in Fee · ſim- 
ple by the diſcent of her Father, &c. 
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C( * neſt remitter for ſque pur le moiety, G c. there Ilttleton putteth « caſe 
where the iſſue in tail ſhall be remitted to a motety, becauſe but a moiety of the land 
deſcended unto her, and there cannot be any Kemitter, foz ſo much as cometh to the iſſue by 44 E. 3.27. 19 H. 6. 59 
diſcent, 92 by any other means without his folly; and in this caſe by act in Law the Copar⸗ 
cenarp is defeated, foz the daughters are in by ſeveral Titles, viz. the eldeſt daughter is Te⸗ 
nant in Tail per formam donl, by the remitter of the one 22 andi the voungeſt ſeiſed in 
Fee-fImple bp diſcent of the other motetp, againſt whom the other fiffer in Tail map Have 
her Formedon, 


| || Eu melme le 
| manner eſt, ſi 
Tenant en tale en⸗ 
feoffa ſon heire appa- 
rant en le taile eſfeant 
Theite deins age, & 
un auter jointenant 
en f&; & le tenant in 
taile moꝛuſt, oe ł heir 
& taile eſt è ſon remit⸗ 
ter quãt a lun moiety, 
ct quant a lauter moie- 
ty il eſt mis a 8 bꝛiet 
de Formedon, &. 


name of both: the illue is not remitted to the whole, but to th 
Fee-flmple, and after the Bemitter is wꝛought by ox 


Sed. 663. 


N the ſame mariner 

it is, if Tenant in 
tail infeoff his heir ap- 
parant in tail, (the 
Heir being within age) 
and another Joynte- 
nant in fee, and the 
Tenant in tail dieth; 
now the heir in tail is 
in his Remitter as to 
the one moiety; and as 


to the other moiety he 
is put to his Writ of 


Formedon, epc- 


CE beire, ec. eſt 
Jen ſon Remitter 
quant a lun moiety, Ec. 


'Hereby it appeareth, that al⸗ 


beit Joyntenants be ſeiſed 
pro indlviſo per my & per tout, 


vet each of them hath in judg⸗ 


ment of Law but a right to a 
moiety; and therefoꝛe the iſ⸗ 
ſue in tail in this caſe is re= 
mit ted but to a moietp, and is 
Tenant in Common, but 
with the other Feoffee. And 


ſo it is, if the Diſcontinnee 
after the death of Tenant in 


tail make a Charter of feoff= 
ment to the iſſue in tail being 
within age who hath right, 
and to a ſtranger in fee, and 
make liverp to the Infant in 


e halt; foz firſt he taketh the 
operation of Law, and therefoze can remit 


him but to a moiety» But of this ſufficient Hath been ſaid in the Chapter of Joyntenants« 


SeF#: 


Vide Sect. 288. 


Lib. 3. 


40E, 3.44. 18 E. 4+ 25, 


Cap. 12. 


Of Remitter. 


SeF. 664, 665. 


SeF. 664. 


C The ſi teñ en tafle enfeffa 

ſon heire apparant, le heire 
effeant de pleine age al temps de 
feoffment, © puts le teñ en taile 
mozuft, ceo neſt remitter al heire, 
pur ceo que il fuit ſa folly, que il 
eſteant de pleine age voile pꝛen⸗ 
der tiel feoffment, cc. Mes tiel 
folly ne poſt eſtre adjudge en le 


Lſo, if Tenant in tail infeoff 

his heir apparent, the heir 

eing of full age at the time of the 
feoffment, and after Tenant in tail 
dieth ; this is no Remitter to the 
heir, becauſe it was his folly, that 
being of full age he would take 
ſuch feoffment, &c. but ſuch folly 
cannot be adjudged in the heir be- 
ing within age at the time of the 


heire eſteant deins age al temps 


del feofftment, tc. 


incumbꝛan 


feoffment, &c. 


2 thts — — — eb ms _— Jun; ſome — — 6 _ of his In= 
ceſtoz, 8 r des his ett during his lite to all charges and 
— ces made —— by his Lea And therefo:e our Juthoz ſaith 


well, Que il fuir ſon folly que il eſteant de pleine age voile prender riel feoffment, but follp hall 
not be judged in one within age in reſpect of his tender pears, and want of experience. 


T T-TEre Littleton putteth 

a Caſe where the 
husband within age by the 
intermarriage map be remit= 
ted, albeit he gaineth but a 
Freehold during the Cover= 


ture en auter droit. 


Aſo here is to be obſerved, 
that the Eſtate which doth in 
this caſe wozk the Remitter, 


SY 

Ex 
HE 
miſt 
Miel 


ns 


: 
N 
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R 
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88 


= 
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TH 


38 

88 
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E 


* Sed. 665. 


C JE, ſi tenant E 

tatle enfeoffa-un 
feme en fi & mozuſt, 
+ ſon. iſſue deins age 
p2ent melme la feme 


a feme, ceo eff un re⸗ 


mitt al enfant deins 
age, & la feme dong; 
nad rien, pur ceo que 
le baron & a feme 
ſoit fozique come un 
perſon en ley. Et en 
ceſt cas le baton ne 
poit fuer bzief de 
Formedon , ſinon que 
fl voiloit fuer envers 
luy meſm̃, le quel ſer- 
roit enconvenient, & 
pur cel cauſe la Ley 
adjudgera le heire en 
fon remitter, pur ceo 
que nul folly poit eſtt᷑ 
adjudge en lux, eſteant 


X Io, if Tenant in 
Tail infeoff a 
woman in fee, and di- 
eth, and his iſſue with- 
in age taketh the ſame 
woman to wife; this is 
a Remitter to the In- 
fant within age, and 
the wife then hath no- 
thing, for that the huſ- 
band and his wife are 
but as one perſon in 
Law. And in this caſe 
the husband cannot ſue 
a writ of Formedun, un- 
leſs he will ſue againſt 
himſelf, which ſhould 
be inconvenient; and 
for this caſe the Law 
adjudgeth the heir in 
his Rewitter, for that 
no folly. can be ad- 
judged in him being 
deins 


UMI 


Lib. 3. 


deins age al temps 
deſpoulels, cc. Ct ſi 
le heire ſoit en ſon re⸗ 
mitter per fo2ce de le 
taile, il enſuiſt per 
reaſon. q la feme nad 
rieng, æc. Car entant 
que le baron & ſa fem 
ſont com̃ un perſon, 
la terre ne poit eſtre 
ſevere per moieties, & 
pur cel cauſe le baron 
eſt en ſon remitter de 
lentiertie: Mes au⸗ 
terment eſt ſi tiel heit 
fuit de pleine age al 
temps de les elpou⸗ 
ſels, car donques le 
heire nad riens kozt⸗ 
que en doit ſa feme, 
XC, 


Of Remitter. 
within age at the time 
of the Eſpouſals, &c. 
And if the Heir be in 
his remitter by force 
of the entail , it fol- 


loweth by reaſon that 


the wife hath nothing, 
&c, for in as much as 
the husband and wife 
be as one perſon the 
land cannot be parted 
by moieties, and for 
this cauſe the husband 
is in his remitter of the 
whole. But otherwiſe 
it is if ſuch Heir were 
of full age at the time 
of eſpouſals, for then 
the Heir hath nothing 
but in right of his 
wife, &c. 


Seck. 665. 


Here is alſo to be noted, 
that pzeſentip bp the marri⸗ 
age within age, the husband 
is remitted, and the Free= 
hold and Inheritance of the 
wife vaniched clean awap. 


Priſt meſme la feme 


al feme. here it is good to 
be ſeen what things are gi⸗ 
ben to the husband by mar= 
riage, Firſt it appeareth 
here bp Littleton, that if a 
man taketh to wife a wo⸗ 
man ſeiled in fee (f) he 
gaineth by the intermarriage 
an Eſtate of Freehold in her 
right, which eſtate is ſuffi=- 
cient to wozk a Bemitter,and 
pet the eſtate which the huſ= 
band gaineth dependeth upon 
uncertainty , and conſiſteth 
in pzivitp; (g) foꝛ if the wite 
be attainted of Felonp, the 
Loꝛd by Eſcheat ſhall enter 


and put out the husband; 


other wile it is if the Felonp 
be committed after iſſue had. 
Alſo if the husband be at= 
tained of Felony, the King 
gaineth no Freehold, but a 
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(f) 12 H. 4. 6. Stant. 1.7. 
b. 18 C. 4,5. 11 H. 19. 
10 H.. 1 1. 7 H. 6. 9. b. 


vide Sect. 58. N 
(g) 4 Al. P. 4. 
4 E. 3. Aſſ. 166, 


ernancp of the p:ofits during the Coverture, and the Freehold remaineth in the wife, (h) (b) Pl. Com. f. 260. b. 
— A tf the were poſſeſſed of a ter m of pears, pet he is poſſeſſed in her right, but he hath 
power to diſpoſe thereof by Gzant oꝛ Demile ; and if he be outlawed oz attainted, they are 


gifts in Law. 


(*) Upon an Execution aga 


Dame Hales caſe. 

50 Aſl. 5. 38 H.6-23, 

21 E.4.35. 7 E. 4. 6. 
7.2. 16 f. 6. 1 1. 


4 . H 
inſt the husband foz his debt, the Dheriff map ſell the Term 8 Mich. 26 & 27 El. 


during her life : but the husband can make no diſpoſition thereof by his laſt will. Alſo if he inter Amnor & Loding- 

make no diſpolktion oz fozfeiture of it in his life, pet it is a gift in Law unto him if he do 

ſurvive his wife ; but ik he make no diſpoſition and die bekoze his wife, ſhe ies it again ; 
t. 


and the ſame Law is of Eſtates by Statute Merchants, Statute Dtaple, El 


and other Chattels reals in poſſeſſion. 
But it the husband charge the Chattel real of his wife, it all not bind the wife if ſhe ſur⸗ 


vive him. 


Wardſhips 


ton in briefe de error 
adjudge in both Courrs 
lib. 8. fol.g6. Manning: 
caſe, 7 H. 6. fol. 2. 


If a feme ſole be poſſeſſed of a Chattel real, and be thereof diſpoſſeſſed, and then taketh hul⸗ Vide sed. 55. 
band, and the wife dieth, and the husband ſurviveth, this right is not given to the husband by 
the intermarriage, but the Executozs oz Adminiſtratozs of the wife ſhall have it; ſo it is if 


the wife have but a poſſibitp. 


In the ſame manner it is, if the wife be poſſeſſed of Chattels reals in auter droit, as Exe= 
cutrix oꝛ Fdminiſtratrix, oꝛ as Gardein in Docage, 8c. and ſhe intermarrieth, the Law ma⸗ EI Com.t.294 O:bornes 
keth no gift of them to the husband, although he ſurvived her. Jn the ſame manner, if a wo⸗ 
man grant a Term to her own uſe, taketh hnsband, and dieth, the husband ſurviving Hall 
not have this truſt, but the Executoꝛs oꝛ Adminiſtratoꝛs of the wife, (i) fox it conſiſteth in pꝛi⸗ 
vity; and ſo hath it been reſolved by the Juſtices, Chattels reals conſiſting meerly in Action, 
the husband ſhall not have by the intermarrtage, unleſs he recovereth them in the life of the 
wife, albeit he ſurvive the wife, as a wit of Right of Ward, a valore maritagii, a fozfeiture of houſes caſe. 
marriage, and the like, whereunto the wife was intituled befoze the marriage. 

But Chattels reals being of a mixt nature, viz. partly in poſſeſſion, and partly in Action, 
which happen during the Coverture, the husband ſhall habe by the intermarriage, if he ſur⸗ 
vive his wite, albeit he reduceth them not into poſſeſſion in her like time: but if the wife ſur⸗ 
viveth him, ſhe ſhall have them. As if the husband be ſeiſed of Rent ſervice, Charge, oz Seck, 10 H. 6. 1. F. N. B21. 
in the right of his wife, the Rent become due during the coverture, the wife dieth, the husband 22 H. s. 25. 29 E. 3 40. 
tall have the arrerages; bur if the wife ſurvive the husband, ſhe ſhall have them, and not the 11 R. 2. Account. 49. 
Executozs of the husband. Do it is of an Advowſon, if the Church become void during the 7* R. 2. Briefe 639. 


Toverture, (k) he map have a Quare impedit in his own name, as ſoms hold: but t 
all have it it ſhe ſurvive him, and the husband, if he ſurvive 2 Et fic de ſimilibus. 
t t t 


caſe, and there f. 192. b. 
Wroteſleys caſe. 


(i) Paſch. 32 El. in Can- 


cellar. in Wailthams 
caſe, Hill. 38 EI. in 
Cancel. in Waters 


Wrotelleys caſe, ubi ſup, 


13 E. 3. Quare imp. 57. 
14 H. 4 12.38 E. 3. 35. b. 
50 E. 


he wife 7 E. 3. Execut. 99-6, 


k)50 E.3.13. 


- 7 7.2. 
But? 7 


Lib. 3. 


26 E. 3.64.10 H.6.11, 
F.N.B. 121. 22 H 6.25. 


(1) Lib. 4 f. 5 1. in Ognels 
caſe, Hill. 17 El. Rot. 
157. in Com. Banco, 
Sharps Caſe. 21 E. 4. 4+ 
21 H. 7. 29. 11 H. 7. 4. 
26 H.. 7. 43 E. CL 10. 

3 H 6.23.37. 4 H. 6.5 
14 E. z. Det. 73. 5 E. 2. 
ib. 169. 30 E. 3 48 E. 3. 
11. 12 R. 3. Br. 638, 639. 
16 E. 4. 8. 16 E. 6. Bt. 


39. 
en) 43 k. 3 8. v. 10k. 
6. 17. 39 E. 17 


vide Sect. 87, &c. 


41 E. 3. 26. 29 E. 3 43 
41 E. Remit. 1 1 19 E 3+ 
Remit. 14 35 Aſl. 12. 
38 E. 3. 24-39 E. 3.29530. 
41 E. 3-17-46 E. 3. 20. 
B. 26 B 3 69. Vide Scct. 
676. 11 R. z. Remũt.12. 


400k. 3.27. 
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But if the arrerages had become due, oz the Church had fallen void befoze the marriage, 
there they were meerip in attion betoze the marriage; and therefoze the Husband ſhould not 
have them by — Law, although he ſur vived her. Ind ſo it is of rcliefs, Mutatis 
mutandis. (1) But nom by the Atatute of 32 H. 8. cap. 37. if the husband ſurvive the Wife, 
be Fir habe the arcerages as well incurred befoze the marriage, as after. 


the marriage is an abſolute gift of all Chattels perſonals in poſſeſſion in her own 
ri whether the Hus band ſurvive the eile oz no ; but if they be in action, as debts by Ob⸗ 
ligation, Contract, oz otherwiſe, the Husband ſhall not have them unleſs he and his Wife 
recaber them. And of perſonal goods en auter droit, as Executrix oz Adminiſtratrix, 8c. the 
marriage is no gift of them to the Husband, although he ſurvive his Wife, 

m) It any Eſtrap happen within the Mannoz of the Wife, if the husband dic befo:e ſei⸗ 
ſure the Mute ſhall Have it, foꝛ that the pꝛoperty was not in the Wife befoze ſeiſure. 

But as to perlonal goods there is a diverfity wozthy of oblervation, between a pꝛoperty 
in perſonal goods ſos is afozeſaid) and a bare poſſeſſion ; foz if perſonal goods be bailed to a 
Feme, oz if ſhe finds goods, oz if goods come to her hand as Executrix to a Bailiff, and 
taketh a Husband, this bare poſſeſſion is not given to the Husband, but the Action of detinue 


mutt be bzought againſt the Husband and Wife, 


But now let us hear Littleton; 


( Le quel ſerra inconvenient. This argument ab inconyenienti, our Juthoꝛ hath 


uſed in many places. 


SeF, 


C | Tem, d Feme ſeiſie de cer⸗ 

taine terre en fo pꝛent ba- 
ron, le quel aliena meſme la terre 
a un auter en Fee, kAlienq leſſa 
meſme la terre al baron « ſa eme 
pur terme de lour deux vies, 
ſavant le Reverſion al Lefſo2 & 
a ſes Heires, en ceſt cas la Feme 
eſt eins 
ſeiſie en Faſt en ſon demeſne come 
de Fee, ſicome el fuit adevant, pur 
ceo que le repiſel del Eſtate ſerra 
adjudge en Ley le Fait le Baron, 
c nem le Fait la feme, iſſint nul 
folly poit eſtre adjudge en la feme, 
que eſt covert en tiel caſe, & en 
ceft caſe le Leſſoʒ nad rien en le 
reverſion, pur ceo que la Feme eſt 
ſeiſie en Fe, ec. | 


n (on Remitter, & el eſt 


666. 


Lſo, if a woman ſeiſed of cer- 
A tain Land in fee,taketh a huſ- 
band, who alieneth the ſame Land 
to another in fee, the Altence letteth 
the ſame Land to the Husband and 
Wife for term of their two lives, 
ſaving the reverſion to the Leſſor 
and his Heirs : In this caſe the wife 
is in her Remitter, and ſhe is ſeiſed 
in Deed in her Demeſne as of Fee, 
as ſhe was before, becauſe the taking 
back of the eſtate ſhall be adjudged 
in Law the fact of the husband, and 
not the fact of the wife, ſo no folly 
can be adjudged in the wife which 
is Covert in ſuch caſe. And in this 
caſe the Leſſor hath nothing in the 
Reverſion, for that the Wife is ſei- 
ſed in Fee, &c. 


ties between Husband and Utife, pet this is a Bemitter, pzeſently, and ſtandeth 
not upon the ſurvivo; of the Wife, as ſome have thought; fo if the eſtate gained 


|| A feme eft en ſon Remeitter. By this it appeareth Chat ableit there be no moic= 
by 


intermarriage be a ſufficient Eſtate to wozk a Bemitter, à fortiori, an eſtate made to the 
Husband and Mife ſhall wozk a Remitter in the Wife, And ſo it is if Tenant in tail infeoff 
his Iſſue being within age, and his Wife in Fee, and dieth, this is a Bemitter to the Jſfue 
preſently, by the death of Tenant in tail, though ſome have thought the contrary. 


Here 


LIMI 


Lib. 3. 


Of Remitter. 


SeF.667. 


Here alſo it appeareth, That no folly iu this caſe can be adjudged in a feme Covert, foz 
the taking back of the eſtate ſhall be adjudged in Law the act of the Husband. 

Note in the caſe of the Feme Covert, ſhe may be remitted in the life of the Diſcontinuoz, 
becauſe ſhe hath a pꝛeſent right, but in the caſe of Tenant in tail, the iſſue cannot be remitted 
in the life of the Diſcontinuoz, becaule the Iſſue hath no right until his deceaſe. 


C Es ẽ ce caſe 

ſi le Leſſoz 
voile ſuer Action de 
Maſt vers le Baron 
> (a Feme, pur ceo 
que le Baron avoit 
fait Nlaſt, le Baron 
ne poit barrer le lel⸗ 
ſo2 pur monſtre ceo, 
que le repiſel del e- 
ſtate fait a lup & a 
ſon Feme , fuit un 
Remitter a ſa feme, 
pur ceo que le Baron 
eft eſtoppe adire ceo 
que eff encounter 8 


feoffment, & ſon re⸗ 


piiſel demeſne del e- 
ſtate pur terme de 
vie a luy & a ſa feme. 
Et uncoze le Lefſo2 
nad un Reverſion , 
pur ceo que le fee ſim⸗ 
ple eff en la feme. Et 
iſſint hom poit veier 
un matter en ceo caſe, 
que home ſerra eſtop- 
pe per un matter en 
fait, coment que nul 
Eſcripture ſoft fait p 
Fait indent ou auter- 
ment. 


SeF. 667. 


Ut in this Caſe if 

the leſſor will ſue 
all Action of Waſte a- 
gainſt the husband and 
his wife, for that the 
husband hath commit- 
ted waſte, the husband 
cannot bar the Leſ- 
ſor by ſhewing this, 


that the taking back 
of the Eſtate to him ti 
and to his wife, was a 


Remitter to his wife, 
becauſe the husband 
is eſtopped to ſay that 
which is againſt his 
own Feoffment and 
taking back of the 
Eſtate for term of 
life to him and to his 
Wife. And yet the 
Leſſor hath no Rever- 
ſion, for that the Fee 
ſimple is in the Wife. 
And ſo a man may ſee 
one thing in this caſe, 
That a man ſhall be 
ſtopped by matter in 
Fact, though there 
be no Writing by 
Deed indented, or o- 
therwiſe 


Feine, 
taking of continuance, Con= 


C 1] JUr ceo que baron 
* eſt eſtoppe adire, 


2 


¶ Eſtoppe cometh of the 
French woꝛd Eſtoupe from 
whence the Engliſh woꝛd 

d: and it ts called 
an Eſtoppel oz Concluſion, be⸗ 
cauſe.a mans own act oꝛ ac= 
ceptance ſtoppeth oz cloleth 
up his mouth to alledge 02 
plead the truth : and Lictle- 
tons caſe p2oveth this deſcrip⸗ 


on. | 

Touching eſtoppels, which 
is an excellent and curtous 
kind of learning, tt is to be 
obſerved, that there be thꝛet 


kinds of Eſtoppels, viz. By 


matter of Recoꝛd, by matter 
in wit ing, and by matter in 


Palis. 


(a) By matter of Becozd, 
viz, Bp Letters tents, 
ecoberp, ding, 


feſſion, Imparlance, Marrant 
of Attoznep, Admittance. 

(b) By matter in waiting, 
as bp Deed indented, by ma= 
king of an Acquitance bp 
Deed indented, oꝛ Deed poll, 
(e) by Defeaſance by Deed 
indented oꝛ Deed poll. 

By matter in Paiis, as by 
Livery, by Entry, by accey= 
tance . of Ment, by partition, 
and by acceptance of an E= 


fate, as here in the caſe — 


Littleton putteth , 

Littleton maketh a fpeciat ob= 
ſer vation, that a man ſhall be 
Eſtapped by matter in the 


- Country, without any Wri= 


ti 


To make the Reader moze careful of the learning of Eftopyels, theſs few Bules, amongſt 


others, are to be known. ; 


(d) Firſt, That everp Eſtoppel ought to be recipzocal, that is, to biud both parties, and 5 


this ts the reaſon, that regularly a ſtranger ſhall neither take adhantage, noz be bound by the 


Eſtoppel, (e) Pꝛibies in blood, as the heir, Pzivies in Eſtates, 
= 1 2 as the Lozvs by Eſcheat: . by 8 


e Feoffee, Leſſee, &c. 


the Courteſle, Tenant in Dower, the 


cumbent of a Benefice, and others that come under by act in Law, oz in the Poſt, ſhall be 
bound and take advantage of Eſtoppels, and that a Bebutter is a kind of Eſtoppe!. 


Trttt2 


(f) He⸗ 


The Marqueſs of Win- 
cheſters caſe, ubi ſupra. 


Lib. 2+ fol. 4. b. God - 
dards caſe.Vide Sect.4t. 


693, 6955679. 


(a) 43 Afl. 29. 8 H 4.7 
8. 22 Aſſ. 2 EA : 
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35 H. 6.18 3 H 6.16. 
16 H 7.5. 34 H. 6. 19. 
14 H. 4 29. 


(d) 33 H. 6.29 50. 30 H. 
2. 10 E. 3. Eſtop. 240. 
33 Afl. 11. 20 All. 51. 
14 All. 9. 8 E. 4 1. 

(e) 8 All. 53. Br. Fines 
73˙8 H. 6. 17. 12 E. 3 35. 
35 E. 31. 20 E. 3 Eftop, 
187. 
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(f) 21 E. 4.4. 23 All. 14 
17 Hf. 6. Eſtop. 273. 

— E. 3+ 30. 7 H. 7. 6. & 
1 


(80 46 E. 3. 23. 29 Aﬀ. 
38. Pl. Com. 39 . 

ch) 35 H. 33.46 E. 3. 
12. 49 E. 2.14 8 Au. 3. 
45 Ali. 5 5 E. Hier 196. 
11 El. ib. 280 9 H 6 60. 
(i) 5 E. 4 8 E. 4 19 
10 E. 4. 12. 22 E. . 38. 
32 All. 5. 35 H. 6. 20. 
(K) 33 H 6.16 4 E. 3.22. 
Gti 47 31 E. 1. Gard. 
155. FN B. 142. E. 

(1) 12 H 7.4.20 H. 6. a9. 
a H.4.9-41 E. 3· 4. 

11 H. 4 30. 

(m) 2 R. 3. 14. 2 R. 2. 
Eſtoppel 20. 40 E. 3.21. 
12 E. 4 I3. 18 B. 3 31. 
- 44 £.3-35- 17 All 


45 E. 3.3. 21 H. 7. 24. 

5 E. 4.7. 7 E. 4 19. 3 E. 
481. 4 E. 3.54 7 E. G. 
Br. Eſtop. 162. 

11 H. 4. 30. 30 E. 3. 2 f. 
31 Ati. 14 14. 

(Af) 37 Au. 17. 38H. 6. 
12. 5 El. Dier 222. 
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9 p) Bract.f. 420. 26 Aſs. 
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39 Aſſ. 10. 11 H. 4.84. 
7 H. 6 32 Aſſ. 5. 11 E. 8. 
Eſtop. 229. 21 E. 3. 39 
19 R. 3. Eſtop. 382. E- 
3- ib. 23-33 E. 3 Eſtop 
Stath. Leſtat. de 9 H 6. 
cap. 1 1. 30 H. 6. a. DoQt. 
& Stud. £69. 3 H. 6. 39. 
18 E. 4. 1. b. 10 E. 4.16. 
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(a) W. 2. cap. 3. 
(b) Brad. f. 393. Mir. 


Lib. 3. cap. Exceptions: fgze the Dtatute, do ſpeak of a 
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(f) Secondly, That every Eſtoppel, becauſe it concludeth a man to alledge the truth, muſt 
be certain to every intent, and not to be taken by argument oz inference. 

(g) Thirdly, Every Eſtoppel ought to be a pꝛeciſe affirmation of that which maketh the 

ppel, and not be ſpoken imperſonal{y ; as if it be ſaid, Ur dicitur, quia imperſonalitas non 
concludit nec ligat : imperſonalis dicitur, quia fine perſona. (h) either doth a recital conclude, 
becauic it is no direct affirmation. 
i) Fourthi p, Z matter alledged that is neither traverſable,noz material,ſhall not eſtoppe. 
14 Fifthly, Regularly a man ſhall not be concluded by acceptance, oꝛ the like, befoze his 
itle accrued. 

(1) Dixthlp, Eſtoppel againſt Eſtoppel doth put the matter at large. 

m) Deventhly, Matters alledged by way of ſuppoſal in Count ſhall not conclude after 
Non-ſuit : otherwiſe it is after judgment given and after Non-ſuit, albeit the ſuppoſal in 
the Count ſhall not conclude, pet the Bar, Title, Replication, oz other pleading of either 
party, —y is pꝛeciſely alledged, ſhall conclude after Non-ſutt ; and hereby are the Books 
reconciled, 

Eighthly. here the veritpis apparent in the ſame Recoꝛd, there the adverſe party ſhall not 
be eſtopped to take advantage of the truth, foz he cannot be eſtopped to alledge the truth, when 
the truth appeareth of Recozd. (u) It a Fine be levied without anp oziginal, it ts voidable, 
but not void; but if an Oziginal be bzought, and a Retraxir entred, and after that a Concozd 
is made, oz a Fine levied, this is void, in reſpect the verity appeareth of Becozd. (o) An Jm= 
pꝛopꝛiation is made after the death of an Jncumbent, to a Biſhop and his Ducceſſozs, the 
Wilhop bp Indenture demileth the Perſonage foz fozty pears, to begin after the death of the 
Incumbent, the Dean and Chapter confirmeth it, the Incumbentt dieth, the Demiſe ſhall 
not conclude. foz that it appeareth that he had nothing in the Impꝛopꝛiation till after the 
death of the Jncumbent. f a 

p) Ninthl y, here the Recoꝛd of the Eſtoppel doth run to the diſability oz legitimation 
of the perſon, there are ſtrangers ſhall take benefit of that Recoꝛd, as Dutlawzp, Excommengs 
ment, Pzofeſſion, Fttainder of Przmunjre, of Felonp,&c. Baſtardy, Muliertp, and ſhall con= 
clude the partp. though they be ſtrangers to the Becozd. Vide Litcleton in cap. Villenage, Sect. 
196, 197, &c, But of a Recoꝛd concerning the name of the perſon, qualitp o2 addition, no 
eſtranger ſhall take adbantage, becauſe he ſhall not be bound by it. But Nota, Reader, That 
in caſe of the Mulierty prima facie, an eſtranger ſhall take benefit of it, c. But pet becaule 
he map be a Mulier by the Eccleũaſtical Law, and a Baſtard by the Common Law; there= 
fo:e againſt ſuch Certificate pleaded, the adverſe party map alledge the ſpecial matter, and 
confels the Certificate of the Biſhop accozding to the Eccleſiaſtical. Law, and alledge further 
the ſpecial matter accoꝛding to the Common Law, whereunto the adverſe party muſt anſwer; 
and ſo are the Books that treat of this matter, to be reconciled, But now let us return to 


Littleton, 
A Feme pria deſtre 


q 1 Es ſi en 
reſceive & ſoit re- 


C | 
action de 
ſeerve. Beceipt;Recepriocom= _ le 2 fait 
oft tine Uerb kecipe- Hefault a le graund 
re, ſo called becauſ wif | | 
STD ro, dies al pl 
S as a feme ſole alone, deſtte recelve & loi 
fend her eight, and it 48 ds receive, el monſtra 
called Deſenſio juris: and in this bien tout le matter, 
— 7 += 88 c coment el eff en 5 
ancient Buthozs who wrote ve= Remitter, & el.bar- 
rera le Leſſo de ſon ſhall bar the Leſſor of 
Law. The Civilians call Be= Action, fc. his Action, &c. 
— 2 tertli oY = * | 
ntereſſe, moꝛe 8 tele | | , 
— rer 14 — 4 mbled to the Beceit of him in the reberſion oꝛ remainder 


V I Ut if in the Adi- 

on of Waſte the 
husband make default 
at the grand Diſtreſs, 
and the Wife pray to 
be received, and 1s re- 
ceived , ſhe may well 
ſhew the whole mat- 
ter, and how ſhe is in 
her. remitter, and ſhe 


kind of Beceit at the Common 


Sed. 


Lib. z. 


C (5 en cheſcun 


cas lou feme 
eſt receive pur default 
ſon baron, el pledera 
& avera m ladvan- 
tage en ple pledant, 
come el futfloit feme 
fole, cc. Et coment 
que PAliente fiſf le 
leas al baron & a fa 
teme, ꝑ fait , endent 
uncoze ceo eff remit- 
ter a la keme. Et 
atury coment que Vtq- 
lience rendiſt meſme 


le terre al baron & a 
ſa feme per fine pur . 


terme de lour vies, 
uncoze ceo eff un re⸗ 
mitter al feme , pur 
ceo que feme covert 
que pꝛent eſtate per 
fine, ne lerra my exa⸗ 


mine per les Juſtices, 


cc. 


Of Remitter. 
Seck. 669. 


Or in every Caſe 

where the Wife is 
received for default 
of her Husband, ſhe 
ſhall plead and have 
the ſame advantage in 
pleading, as ſhe were a 
woman ſole, &c. and 
albeit that the Alienee 
made the leaſe to the 
husband and wife by 
Deed indented, yet 
this is a Remitter to 
the wife: and alſo al- 
beit the Alienee ren- 
dereth the ſame Land 
to the husband and his 


wife by Fine for term 


of their lives, yet this 


is a Remitter to the 


wife, becauſe a Feme 
covert which takes an 
eſtate by Fine ſhall not 
be examined by Juſti- 
ces, &c. 


Set. 669, 670. 


Ome il fuiſſoit 
feme ſole, & c. 

In this Section four things 
are to be underſtood. 

Firſt, When a teme covert 
is received, that ſhe ſhall 
plead as if ſhe were ſole, Ind 
this is- regularlp true 
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pet 
holdeth not in all caſes, (c) ce) 37 Af. 17 


foz if a Feme covert be re= 
ceived in an Aſſiſe, and plead 
a Beco2d and fail, 

ſhe ſhall not be adjudged a 
Diſſeiſoꝛ; as the ould be if 
ſhe were ſole, c. Go if a 


teme covert only levy a Fine 17 AG 17. L 


executozp, and a Scire facias ig 5 E. 3. Youcu. 


bzought againſt her and her 
husband,if the be received up= 
on the default of her husband, 
the (hall bar the Conuſee , 
which ik che had been ſole ſhe 
coukd not do, and in ſome 
other — * 

Oecondly, That though t 
Eſtate taken back be by deed 
indented, pet that ſhall not 
hin der the Bemitter in caſe 
= Feme covert oꝛ an In⸗ 

nt. 

Thirdly, That though it 
be by fine ſurrender d, pet 
that ſhall not hinder the Be= 
mitter, becauſe a Feme covert 
is not to be examined upon 
any Fine, but when the 


and her husband paſs ſome Eſtate oꝛ Intereſt, oz releaſe her right by a fine of Land oz Te⸗ 


nements. 


Fourthlp, It the husband le by a Fine of his wives Lands, and the Conuſee grant and 
render the land to the husband and wife, although the wife be not party to the Oziginal, noz 
to the Tonuſance, and therefoze ſhe ought not bp the Law to take any pꝛeſent Eſtate but by 
wap of remainder only: vet here it is pꝛoved by Littleton, that the grant and ſurrender de 
facto to the wife in præſenti is not void, foz then it could not wozk a Nemitter, but voidable by 
wzit of Erroz, and that avoidable Eſtate doth wozk a Remitter. 


C Ne / erra My examine per les Justices, Ge. The examination of a Feme Trin. 25 E. inter Owen 
Covert ought to be ſecret, and the effect is to examine her whether the be content to leby a — _ _ in 
Fine of ſuch lands (naming them particularly and diſtinctly, and the ſtate that paſſeth by the hs Manes — 
Fine) ot her own voluntary free will, and not by threats, menaces, oz any other compuilozy cheſters caſe. 


means. | +7 E-3 64 13 E. 3. 
SeF. 6 70. 


Voucher 119. 
CT Thic nota, que quand al⸗ ND. here note, that when any 
cun choſe paſſera d la fem̃ thing ſhall paſs from the Wife 
que eſt covert de baron per foxce which is covert of a Husband by 
dun 


1 


(d) 15 E. 4. 28. 34 E. 3. 
31. 42 E. 6. 3 H. 6.32. 
20 E. 3. tit. Cuĩ in vita 


10. 
(929 E 3.43·46 E. 3.5. 


Cap. 12. 


dun fine, ſicome le baron & la fem̃ 
keſont un conuſance de doit a un 
auter, #c. ou feſoynt un grant & 
render a un auter, ou relefſent per 
fine a auter, & ſic de ſimilibus, lou 
le dꝛoit del feme paſſeroit del feme 
p foce de meſme le fine, en touts 
tieis caſes la fern ſerra examine 
de vaunt que la fine ſoit accept, pur 
ceo que tiels ſines concluderont 
tiels fem̃s coverts a touts jours, 
c. Mes lou riens eſt move en le 
fine koꝛſq; tantſolement que le ba- 
ron & la feme pꝛeignont eſtate per 
foxce de meſme le fine, ceo ne con⸗ 
cluder la feme, pur ceo que en tiel 
- el jammes ne ſerra my era- 
mine. 


Of Remitter. 


Se. 671. 


force of a fine: As if the husband 
and wife make a conuſance of right 
to another, &c. or make a grant and 
render to another, or releaſe by 
fine unto another, &. ſic de ſimilibus, 
where the right of the wife ſhall 
paſs from the wife by force of the 
ſame fine; in all ſuch caſes the wife 
ſhall be examined before that the 
Fine be taken , becauſe that ſuch 
fines ſhall conclude ſuch Femes co- 
verts for ever. But where nothing 
is moved in the fine, but only that 
the husband and wife do take an 
eſtate by force of the ſaid fine; this 
ſhall not conclude the wife, for that 
in ſuch caſe ſhe ſhall not be at all 
examined, &c. 


C O Dant aſcun choſe paſſera de la Fame covert, &c. per force dun fine, &c. 
| And of this opinion is (d) Littleton in our Books. 
(*) Therefoze it the husband and wife be Tenants in ſpecial tail, and they lebp a Fine at 


the 


ommon Law, and after the husband and wife take back an Eſtate to them and their 


heirs ; in this caſe the Eſtate tail is not barred ; and pet againſt a Fine levied by her ſelt ſhe 
cannot be remitted, becauſe thereupon he was examined; but in that caſe, if the Land de= 


SeF. 671. 


ſcend to her iſſue, he ſhall be remitted, 


C T Tem, u Tenant en taile 

diſcontinue le taile, & ad 
iſſue file, æ mozuſt, & la file eſteant 
de pleine age pꝛent baron, cc. le 
diſcontinuee fait un releaſe de ceo 
al baron & a ſa feme pur terme 
de lour vies, ceo eff un Remit⸗ 
ter al feme, & la feme eff eins 
per fozce de le taile, Cauſa qua 


ſupra. 


C 


Lſo, if Tenant in tail diſconti- 
nue the tail, and hath iſſue a 
daughter and dieth, and the daugh- 
ter being of full age taketh huſ- 
band, and the Diſcontinuee make a 
releaſe of this to the husband and 
wife for term of their lives; this 
is a Remitter to the wife, and the 
wife is in by force of the tail, Cauſe 


qua ſupra. 


T la file efteant de plein age prent baron, G. were it appeareth that 


her full age when che took Baron is not material, but her coverture at the 
back of the Eſtate. Ind ſo note a diverfity between a Remitter and a Diſcent. Foz if a 


woman be diſſeiſed, and being of full 


age taketh husband, and then the Diſſeiſoz dieth — 


this Dilcent ſhall bind the wife, albeit ſhe was Covert when the Diſcent was caſt, becauſe 


was of full age when (ſhe took husband, as appe 

albeit the wile that hath an ancient right, and ng 
Diſcontinuee letteth the land to the husband and wife foz their lives, this is a Remitter to the 

wike. Foz Bemitters to ancient Rights are favoured in Law. 


areth befoze in the Chapter of Dilcents. Bux 
being of full 10 


age taketh a husband, and the 


Sect. 


Lib. 3. 


” 9 


C I Tem, i terre ſoit done a le 

. baron & a ſa feme, a aver 
t tener à eux & a les heires de 
lour deux coꝛus engentves, c puis 
r baron oliena la terre en fo, & re⸗ 
pꝛent eſtate à luy c a fa fem pur 
terme de lour deux vies, en ceſt 
cas il eſt remitter en fait a le ba⸗ 
ron & a ſa feme maugre k baron. 
Car il ne poit eſtt un remitter en 
ceſt cas a la ſem̃, ſinon gue ſoit un 
Remitter a la Baron, pur ceo que 
le baron & la feme (ont tout un 
meſme perfon en ley, comettt que 
le baron eff eſtoppe de slapmer. 
Et pur ceo, ces eff un pemitter 


en luy encounter ſon alienation & 


ſon repziſel demelne, 


come eſt dit 
avevant. 2 4 5 4 6 


the eſtate to him Alone, could not habe been remitted, 
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Seck. 672. 


Sek. 672, 653. 


Lſo, if Land be given to the 

Husband and to his Wife, to 
have and to hold to them and to the 
heirs of their two bodies begotten, 
and after the husband alien the land 
in fee, and. take back an eſtate to 
him, and to his Wife for term of 
their two lives; in this caſe this is 
a Remitter in deed to the Husband 
and to his Wife, maugre the Huſ- 
band. For it cannot be a Remitter 
in this caſe to the wife, unleſs it be a 
Remitter to the Husband, becauſe 


the Husband and Wife are all one 


ſame perſon in Law, though the 
Husband be ſtopped to claim it. 
And therefore this is a Remitter 
againſt his on alienation and re- 
priſal, as is ſaid before: 


But when the eftate is 


C H Sre it appeareth that the Dusband againff his own aktenatten, if he had taken 


made to the Husband and dite, albeit they be but one perſon in Law, and no 


moiet ies between them pet koꝛ 


be remitted alſo; and foz that Remitters, as hath been often ſaid, are favoured in 


that the wife cannot be remitted in this caſe;nnleſs the husband 


Law, becauſe 


thereby the moꝛe ancient and better Rights are reftozed again; therefoze in this caſe, in judg⸗ 
ment of Law, both husband and wie are remitted, which is wozthy of great obſervation. 


Sec. 673. 


3 
C 1 Tem, fi terre ſoft done a un 

feme en tail, le rematnder 
a un auter en tail, le remain⸗ 
der ale tierce en tail, le remain⸗ 
der al quart en fx, & la feme 
pꝛent baron, & le baron diſconti⸗ 
nua le terre en fee, per cel diſcon- 
tinuance touts les remainders 
ſont diſcontinues. Car i la fem̃ 
deviaſt ſans Tfſue, ceux en le re- 
mainder naveront aſcun reme- 
die foxſque de ſuer lour buefs 
de Formedon en le remainder 


Lfo, if land be given to a wo- 

A man in tail, the remainder to 
another 1n tail, the remainder to 
the third in tail, the remainder to 
the fourth in fee, and the woman 
taketh husband, and the husband 
diſcontinue the land in fee; by this 
Diſcontinuance all the remainders 
are diſcontinued. For if the wife 
die without Iſſue, they in the re- 
mainder ſhall not have any reme- 
dy but to ſue their Writs of For- 
medon in the remainder , when 
quand 


Lib. 3. 


4! k. 3. 17. 41 Aſſ. 1: 
36 Aft. P 4+ 


44 Af. p. 15. 44 E 3.30. 


20 E. 3. Ald. 29. 


vide Pl. Com. 489. Ni- 
cholas caſe, & fol. 553. 
in Walfinghams cafe. 
17 Eliz.Dier 344. 

25 E. 3. 48. tit. Reſceit 
28, 49 E. 3. 16. 

(2) Seignior Stafford: 
caſe, Ib. 8. fol. 76. b. 
(d) chomlcys caſe, I. 2. 
53. 7 R. 2. Aide le Roy. 
61. 22 E. 3. 7. 


(e W. cap. 4. 


C ap: 1 2 


quand il avient a lour temps. Mes 
ſi apꝛes tiel diſcontinuance, eſtate 
ſoit fait a le baron & ſa feme pur 
terme de lour deux vies, ou pur 
terme dauter vie, ou auter eſtate, 
tc. pur ceo que ceo eſt un remit⸗ 
ter al feme, ceo eſt aux un remit- 
ter à touts ceux en le remainder. 
Car apꝛes ceo que la feme que eſt 
en ſon remitter mozuſt ſans iſſue 
ceux en le remainder popent en⸗ 
ter, cc. ſans afcun adion ſuer, 
#c. En meſme le manner eit de 
ceux que sunt la reverſion apzes 
tiel tailes. | 


Of Remitter. 


SeF. 674. 


it comes to their times. But if after 
ſuch. diſcontinuance, an eſtate be 
made to the husband and wife for 
term of their two lives, or for 
term of another mans life, or other 
eſtate, &c. for that this is a remit- 
ter to the wife, this is alſo a remit- 
ter to all them in the remainder, 
For after that the wife which is in 
her remitter be dead without iſſue, 
they in the remainder may enter, 
&c. without any action ſuing, &c. 
In the ſame manner is it of thoſe 
which have the reverſion after ſuch 
entails. L 


C Littleton Having ſpoken of Remitters to the iſſue in tail, who is pꝛibp in blood, and 
| to the wife who is pꝛibp in perſon ; now he ſpeaketh of Beinitters to them in re= 

| verſion oz rematnder expectant, upon an eſtate: tail who are p:ivp in eſtate. And 
this caſe pzoveth the wite ts remitted pzeſentlp z foꝛ the equity of the Law requireth, that as 
the diſcontinuance of the eſtate in tail, is a diſcontinuance of the reverſion oz rematnder, ſo 
that the Remitter to the eſtate in tail ſhould be a Bemitter to them in the reverſſon oꝛ 
remainder. > 

Tenant fo: life, the remainder to A. in tail; the remainder to B. in fee, Tenant foz like 
is diſſetled, a collateral Inceſtoz of A. releaſeth with warranty and dieth, whereby the eſtate 
tail is barred; the Tenant foz life re⸗entreth, the Diſſeiſoꝛ hath an eſtate in fee-ſimple deter⸗ 
minable upon the ſtate tail, and the remainder of B. is reveſted in him; and ſo note in this 
caſe, the eſtate fo: life, and the remainder in fee are reveſted and remitted, and an eſtate of in⸗ 
heritance left in the Diſſeiſoꝛ. If a fine be levied ſur grant & render to one foz life oz in tail, 
the remainder in fee, if Tenant foz lite, oz in tail, execute the eſtate fo2 Life oz in tail, this is 
an execution of the remainder. 405 

Agift in tail is made to B. the remainder to C. in fee, B. diſcontinueth and take th back an 
eſtate in tail, the remainder in fee to the King by deed inrolled; Tenant in tail dieth, his 
iſſue ts remitted, and conſequently the remainder, as Littleton here ſaith ; and the diverſity is 
(a) between an act in Law, foz that may diveſt an eſtate out of the King, and a toztious 
act oꝛ entrp ; 02 a falſe and feigned recovery againſt Tenant fox life oz in tail, which hall ne⸗ 
ver deveſt any eſtate, remainder oz reverſion out of the King. (b) But a recovery by good 
title againſt Tenant foz life, oz in tail, where the remainder is to the King by defeaſible title, 
Gall de veſt the remainder out of the King, and reſtoze and remit the right owners, 


Sed. 674, 675. | 


Eint &. faix I Tem, ſi home Lſo, if a man let a 


C 
action. 1. Adio 
ficta & falſa. But hereof Lir- 
tleton ſpeaketh himſeit in 
this Chapter. 
od ei deforceat, 
is a Writ that is given 
by (c) Statute to anp Te⸗ 
nant fo2 life, oz in tail, 
upon a recovery by de= 
fault againſt them in a Prz- 
cipe, and lieth againſt the 


leſſa un meale 
a un teme pur terme 
d la vie, ſabãt le revᷣ⸗ 
ſion al leſſoz, & puis 
un ſuiſt un keint & faur 
action envs la keme, & 
recovaſt le meaſe,evs 
luy pdefault,ifſint que 


houſe to a woman 
for term of her life, ſa- 
ving the reverſiõto the 
leſſor, and after one ſue 
a feigned and falſe acti- 
on againſt the woman, 
& recovereth the houſe 


againſt her by default; 
la 


Lib. 3. 

la feme poit aver en- 
vers luy un Quod ei 
deforceat, ſolonque le 
Statute de Weſtm. 2. 
oꝛe le reverſion le leſſoꝛ 
eſt diſcontinue, iſlint q 
il ne poſit aber aſcun 
action de (laſt. Mes 
en ceſt caſe ſi la teme 
pꝛent baron 4 celuy q 


recovaſt lefſa le meaſe. 


al baron & a ſa feme p 
term d lour deux vies, 
la feme eſt eins en ſon 
Remitter per fo2ce del 
ꝑꝛimer leaſe, 


Sec. 


T ſi le baron 
E (a feme font 
(laſt, V pꝛimer Leſſo2 
avera envers eux bre 
de waſt, ß C qentant 
q la feme eſt en ſon 
Remitter, il eſt remiſe 
a ſon revſion. Mes 
ſemble en ceſt cas ſi 
celuy que recovalſt per 
le faux action, voile 
potter aut bre de waſt 
envers le baron & fa 
feme, le baron nad 
auter remedy envers 
luy mes © faire default 
a la graund diſtres, cc. 
& cauſer la teme deſtre 
receive, æ de pleder cel 
matter envers k ſecõd 
Leſſoꝛ, & monſtrer co⸗ 
ment action per que 
il recobᷣaſt fuit faur & 
feint Ee ley, UC. iſſint 
le fer poit luy barter 
cc. 


Of Remitter. 


ſo as the woman may 
have againſt him a Quod 
ei deforceat, according to 
the Statute of Weſtm. 2. 
now the reverſion of the 
Leſſor is diſcontinued, 
ſo that he cannot have 
an Action of Waſte. But 
in this caſe if the woman 
take husband, and he 
which recovereth let the 
houſe to the husband and 
his wife for term of 
their two lives, the wife 


is in her Remitter by 


force of the firſt leaſe. 
675. 


Nd if the husband 
A and wife make 
waſte, the firſt Leſſor 
ſhall have a Writ of 
Waſte againſt them, for 
that inaſmuch as the wife 
is in her Remitter, he is 
remitted to his reverſi- 
on. But it ſeemeth in 
this caſe, if he that reco- 
vereth by the falſe action 
will bring another Writ 
of Waſte againſt the hus- 
band and his wife, the 
husband hath no other 
remedy againſt him but 
to make default to the 


grand diſtreſs, &c. and 


cauſe the wife to be re- 
ceived, and to plead this 


martragainſtthe ſecond en They ot, + 
Leſſor, and ſhew how the lieeh where the Tenant 
| can no remedp by at= 
action where by he ww taint ; but in this caſe (ſap 
vered was falſe and fain- ther) an attaint doth lie. 
ed in law » &c. ſo the ' Thirdly , They hold, 
wife may bar him. that in an An ion of Waſte, 
Nuuu although 


Sect. 675. 


Becoveroz and his Heirs, 
in which cale the par⸗ 
ticular Tenant was 
without remedp at the 
Common Law, becauſe he 
could not habe a Writ of 
Bight. And it is called a 
Quad ei deforceat, foz that 
thep are part of the woꝛds 
of that Writ, viz. Pracipe 
A. quod,&c.reddat B. unum 
Meſſuagium, Sc. quod clamat 
eſſe jus & maritagium ſuum, 
& quod idem A, ei injuſtè 
deforceat. 


C KNecoveraſt, & c. 


per default > There 
hath becn a queſtion in our 
Books upon theſe words 
(bp default) as fo: exam= 
ple, whether a recovery had 
by default in an action of 
Waſte againſt Tenant in 
Dower, oz by the courte⸗ 
fie, a quod ei deforceat lieth 
by the ſaid Dtatute. Ind 
divers hold opinion, that in 
that caſe no quod ei defor- 
ceat lieth, foz that Judg= 
ment is not giben bp de= 
fault; foz notwithſtand= 
ing the default, there goeth 
out a Wit to inquire De 
vaſto facto, & quod vaſtum 
prædictus A. (le defendant) 
fecit. So as the Defendant 
map give evidence, and the 
Juroꝛs map find foz the 
Defendant, that no Maſte 
was done: as in the al⸗ 
file ableit it be awarded 
by default, pet may the 
Tenant give evidence, and 
the Recognitoꝛs of the (= 
fiſe map find fo: the Te= 


. nant ; and therefozz in 


thoſe caſes, the Defendant 
02 Tenant Non amittit per 
defaultam, as the Dtatute 
and Littleton ſpeaketh, and 
thep cite F. N. B. in the 


point. 
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Bracton, lib 4.367 Flets 
lib. 5. cap. 22. & lib. 6. 
cap. 14. 7 E. 3 62. 

F. N. B. 155. 


W. 2. cap. 4. 


F. N. B. fol. 155. E. 


Lib. 3. Cap. 12. Of Remitter. SeF. 674, 675. 


although it be bzought againſt a Tenant in Dower, oz Tenant by the Courteſte that have a 
frechold, pet the damages are the pꝛincipal, foz the were recoverable againſt Tenant in 
Dower, and by the Courtelle by the Common Law; and the Statute of Glouceſter gave the 
place waſted but foꝛ a penalty, ſo as the nature of the Fction (lay they) remaineth ſtill to be 
(d) 34 H. 6. 7.49 E. 3. perſonal, foꝛ that the damages are the pzincipal ; (d) aud in pꝛoot᷑ hereof they cite divers au= 
37. & 38. 3 E. 4. thoꝛities in law. And if two bꝛing an Action of Ulaſte,the releaſe of one of them is a good bar 
cork 5. x againſt the other; (e) and ſo reſolved by the whole Court: which pꝛoveth (lay they) that the 
_—_ damages are the principal; foꝛ if the land were the principal, the releaſe of one of them ſhould 

30 H. 6. tit. Bar. 59. not bar the other, no moze than in an aſſiſe, a wzit of Ward, and Ejectione firmæ, &c. 
42 Laſtly, They ſay, that in Fcions where damages are to be recovered, and the land is the 
pzircipal, the Demandant never cometh to damages, and yet ſhall recover them: but in an 
Action of Waſte, the Plaintiff cometh to his damage; and ik the damages be the pꝛincipai, 

then clearly no Quod et deforceat lieth. 


Others do hold the contrarp ; and as to the firſt they ſap, that albeit that in the Uirit of 

| Taſte Judgment is not only given upon the de fault, pet the default is the pꝛincipal, and the 

cauſe of awarding of the wzit to inquire of the Waſte as an incident thereunto, and the Law 

(*) 17E-3.58. 29 E. 3. always hath reſpect to the firſt and pꝛincipal cauſe, and therefoze upon ſuch a recovery (*) a 
42-F.N.B 98.b. 12 H. 4. Wzit of Deceit lieth, and that Wztt lieth not, but where the recoberp is by default. So in an 
4 28 1 4 Au ion of Maſte againſt the husband and wife, upon the default of the husband the wife (ail 
2 cap 3-3 H. ©2* be received, and pet the Statute there ſpeaketh allo per defaltam. Mo upon ſuch a Recovery in 
W. 2. cap. 3. 9 E.4 6 Waſte againſt the Baron and Feme by default, the wife ſhatl have a Cui in vita by the Sta⸗ 
* tute, and it ſpeaketh where the Recoverp is per defalram. And albeit the defendant map 

give in evidence, if he knoweth it, when he makes default, the Law pꝛeſumeth he knoweth 

not of it, and it may be that he in truth knew not of it; and therefo:e it is reaſon, that ſee⸗ 

ing the Dtatute, that is a beneficial Statute, hath given it him, that he be admitted to his 

Quod ei de forceat, tn which wit the truth and right ſhail be tried. And ſo it is ot a Reco⸗ 

41 SLED * * 2 yerp bp default in an aſſiſe, albert the Becognitozs of the aſſiſe give a verdict, a quod ei defor- 
Br. uit. uod a deforg, ceat lieth. And all this as to this point was reſolved by the whole Court of Common Pleas, 
Paſch. 33EL.Ro.1r25. and fs the doubt in 41 E. 3-8. well reſolved. Nota, if Tenant foz life make default after de= 
inter Ed. Elmer. & El. fault, and he in the reverſſon is received and plead to Iſſue, and it is found by verdict fo: the 
fa. feme ten. en Dower Demandant, the default and the verdict are cauſes of the Judgment, and pet that Tenant 


demandants & Wil. - ; cg 
Thacker ten, in Quod ſhall have a quod ei deforcear. 


Soap: xa quod ei de- As to the ſecond objection, That the Defendant may have an attaint : Firſt, Jt was utterly 
fer. Pl. ult. F. N. B. 156. denied of the other part, (f) that an attaint did lie in this caſe ; foz though it be taken by the 
V. Flet. I. 5. c. 21. 48 E. 3. Dath of twelve men, yet it is but an enqueſt of Office, whereupon no attaint did lie on ei⸗ 
19.40 All 23: 33 6: ther party, as upon an enquiry of colluſſon, althought it be by one Jury; noz upon a vervict 
p05) x 3 69. in a quale jus. Secondly, Admitting that an attaint did lie in that caſe, pet it felloweth not 
— 16 56.3 4 H.6.13. ex Conſequenti that a quod ei deforceat did not lie; (g) foz if an aſſiſe be taken by default, 
a quod ei deforceat doth lie, and pet the party map have an attaint, foꝛ this is no Enqueſt cf 
Dffice, but a recognition by the Recognitoꝛs of an aſſiſe, who were returned the firſt dap, 
and not returned upon the awarding of Iſtiſe by default. And as to the ſecond objection, of 
this opinion was the whole Court in Edward Elmers caſe above mentioned. As to the third 
objection, That the damages ſhould be the pꝛincipal, becauſe they were at the Common Law, 
that is an argument ( ſap the other lde) that they are moꝛe ancient, but not that thep are 
moze p2incipal, and treble damages were not at the Common Law (foz the Common Law 
never gibeth moꝛe damage than the lols amounteth unto) but are given by the Statute of 
34 H.6.7. Waſt. 50 Glouceſter; but the place waſted is woꝛthier being in the realty, than — that be in 
the perlonalty; Et omne magis dignum trahit ad ſe minus dignum, quam vis minus dignum fit an- 
tiquius, & a digniori debet fieri denominatio. And it is confeſſed, that in an Ad ion of Caſte 
againſt Tenant foz life, oz foz pears, the place waſted is the pzincipal, becauſe the Statute 
of Glouceſter doth give the \ waſted.and treble damages at one time: foz no pꝛshibition oz 
Action of Waſte lay againſt them at the Common Law; and in an Anion of Waſte, if the 
Defendant confeſs the Anion, the Plaintiff may have judgment foz the place waſted, and re⸗ 
leaſe the damages, which pꝛoveth (and ſo Firzherbert collecteth) that the damages are not the 
pꝛincipal, foz a man ſhall never releaſe the pꝛincipal, and habe judgment of the Acceſſozy : and 
an Action of Waſte againſt Tenant foz lite is as real as an Anton againſt Tenant in Power. 
Andas to the caſe of 5 H. 6. cited on the other fide, it was anſwered, that it was an nion in 
the Tenuit, which is only in the perſonaltp, and then the releaſe of the one doth bar both; nei⸗ 
their could ſummons and ſeverance lie in that caſe (h) but in an Zu ion of Maſte (in the Tenet) 
either againf# Tenant foz life, oz foz pears, the releaſe of the one doth not bar the other, and 
in both thole caſes ſummons and ſeverance doth lie; and this point was alſo reſolved accoꝛd⸗ 
— — Edward Elmers caſe. But when theſe th:ec points were reſolved by the Court foz 
the Demandant, then the Council of the Tenant moved in arreſt of Judgment another point, 


(h) 6 E:3.47 48. 3. 19. 


VIZ, 


Uu 


Lib. 3. Of Remitter. Sed. 674, 67 5. 


viz. that the judzment was given upon a Nihil dicit, which is always after appearance, and 
not per defaltam, and thereupon judgment was ſtaped- 

But to return to Lictleron. Here he openeth a ſecret in Law, foz the cauſe of this Remitter 
is foz that the Tenant foꝛ life in this cale might habe Quod ci deforceat, foz fo Littleton ſaith: 
Iſſint que il poit aver, Quod ei deforcear : Now it appearcth by our Books, that the Tenant 
fo: life at the Common Law was remedilels, becaule he could not have (as hath been laid) 
a wit of Right, and conſequently the Feme covert in this caſe could not be remitted by the 
taking of an Eſtate to her husband and her, becauſe her right was remedileſs, and could have 
no action. But when an Fc of Parliament oz a Cuſtom doth alter the reaſon and cauſe 
thereof, thereby the Common Law it felf is altered, if the Ta of Parliament and Cuſtom 
be purſued, foz Alterata cauſa & ratione Legis, alteratur & Lex, & ceſſante cauſa ſeu ratione Legis 
ceſſat & Lex: as in this caſe the Staiute of W. 2. giving remedy to the Feme tenant foz life, 
in this it giveth her ability to be remitted, becaule her right is now remedileſs, but che hath 
an Action to recover tt. 

And Liccleron warily putteth His caſe, that the recovery was had againſt the Feme while 
ſhe was fole, foz there was a time When it was a queſtion, Whether a recovery being had bp 
default againſt the husband and wife (the wite being Tenant foz life) the ſaid Dtatute gave 
a Quod ei deforceat to the husband and wife, foz that the Dtatute gave it againſt Tenant in 
Dower and Tenant fcz life, &c. and here the husband is not Tenant foz life, but ſeiſed in the 
right of his wife, and therefoze out of the Statute : and of this opinion is one (g) Bock, but 
(Apices j..ris non ſunt jura, & patùm differunr quæ re concordant) the contrarp hath been ajudg d, 
and ſo that point is now tn peace: and the like in caſe of receit foz him in reverſion. But if 
the husband and wife loſe by default, and the husband dic, the wife ſhall not have a Quod ci 
deforcear, oz a Cui in vita is given to her in that caſc by a fozmer Statute, viz. W. 2. cap. 3. 
Thele things are woꝛthy of due obſervation, and points of excellent learning, and Littleton in 
our Boobs {peaks of another kind of a Quod ei deforceat at the Common Law, upon a diſſei⸗ 
fin, which pou map read. But now let us hear him in his Book. 

¶ Le reverſion eſt diſcontinue, iſſint que il ne poit aver Aion de Waite. 
Here it appeareth. That when the reverſton is deveſted, the Leſſo2 cannot have an action of 
Waſte, becauſe the Writ ts, that the Leſſoz did waſte ad exhæ reditationem of the Leſſoz, and 
that Inheritance muſt continue at the time of the action bzought : and it is to be obſerved 
That in an Action of Waſte bzought by the Leſſoz againſt the Leſſee, the Leſſee in reſpect of 
pꝛibity cannot plead generally, Riens en le Reverſion, viz. (h) That the Leſſoz hath nothing 
in the reverſion, but he muſt het how and by what means the reverſien is . deveſted cut of 
him: and this holdeth (as hath been laid) between the Leſſoz and the Leſſee : but if the 
G:antce of a rcverſion bzingeth an Action of Waſte, the Leſſce map plead gy that he 
hath nothing in the reverſion. And pet in ſome lpectal caſes an Action of Waſte ſhall lie, 
albeit the Leſſoz had nothing in the reverflon at the time of the waſte dons. Ls if Tenant fox 
life make a feoffment in fee upon condition, and waſte is done, and after the Leſſee re-enter foz 
the condition bꝛoken, in this caſe the Leſſoꝛ ſhall have an Action of 4Uaſte. Ind ſo if a Biſhop 
make a leaſe fo: life oꝛ pears, and the Biſhop die, the Leſſee, the Sce being void, doth waſte, the 
Succeſſoz (hail have an Fction of waſte. So if Leſſee foz life be diſſeiſed, and waſte is done, the 
Leſſee re-enter,an Action of Maſte ſhall be maintained againſt the Leſſee,and ſo in like caſes: 
and pet in nqne of thele caſes. the Plaintiff in the Anion of Waſte had any thing in the rever⸗ 
fon at the time of the waſte made, but theſe ſpecial caſes have their ſeveral and cſpecial rea= 
ſons, as the learned Reader will eaſily find out. 

Here note, That albeit the Action be falſe and feigned, pet is the recovery ſo much reſpected 
in Law, as tt wozketh a Diſcontinuance. (i) But if Tenant fo: life ſuffer a common Keco= 
berp, oꝛ anp other recoberp, bp covin and conuſent between the Tenant fo2 life and the Reco⸗ 
ve roꝛ, this is a foꝛfeiture of his Eſtate, and he in the Beverfion map pꝛeſently enter fcz the 
fozfeiture- Since our Juthoz wꝛote the Dtatute of 14 El. cap. 8. hath been made concerning 
this matter, which is to be conſidered; (k) and hath been well conſtrued and expounded, and 
needs not here to be repeated. X | 

And it is to be obſerved, that although the diſcontinuance groweth by matter of Recoꝛd, pet 
the Remitter may be wꝛought by matter of Paiis: and of the reſidue of theſe two Dections 
ſufficient hath been ſaid befoze, | | 
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Vide for the caſes upon 
this ground 14 H. 7. 11. 
per Fineux. 27 H. & b. 
Aid, 35 H. 6. Gard 72. 
29 E. 3.5. per Wlliby 
Cuſtom, Lib 3. fo $6. 
Juſtice Windhams caſe, 


a. & b. 


\ 


(2) 4E3-8;. 33 E. 3. 
Avowry 255.5 E. 3. 4 
33 C. 3 Avoury 255, 

B 1562 5 F. 3.5. 
13. F. NB. 156.8. 
6 46. 2 E. 4.81. 
4-2. 


we lays 0 Ty 


45 E.3.21. 44 E. 3-34» 
35+ F.N.B 60. 23 H. g. 
tit. Waſt. Br. 138. 


ch) 46 E. 3. 20. 8 H.. 
13 H. 6. 7. 


DS AT. Pl. 3. 3 E. 3. 
Ent. Cong. 43. 15 E. 3. 
Age 95 41 E 3. 18. per 
Finchden, 22 E. 3 2 b. 
Lib. 4. fol 15. Sir Will. 
Pelhams caſe, 14 El. c. . 
(&) Lib. 3 f &o. li. 1. f. 15. 


Cap. 12. 
Seck. 


C T Tem, d le baron diſconti⸗ 

nua le terre de ſa feme, & 
puts repꝛiſt eſtate a luy & a ſa feme, 
E al tierce perſon, pur terme de 
lour vies, ou en f&, ceo neſt un 
Remitter a la feme, fozſque quãt 
a la moiety, & pur lauter moie⸗ 
ty el covient apzes la mot ſon 
baron de ſuer un bztefe de Cui in 
vita. 


Of Remitter. 
676. 


Se2.676,677. 


Lſo, if the husband diſconti- 

nue the land of his wife, and 

after taketh back an Eſtate to him 

and to his wife, and to a third per- 

ſon, for term of their lives, or in fee, 

this is no Remitter to the wife; but 

as to the moiety, and for the other 

moiety ſhe muſt after the death of 

her husband ſue the writ of Cui in 
vita. 


44 B.3 19. 44 Aſſ. 2. 


( $4 zeſt remitter forſque quant al moiety, &c. Aldeit there is authozity in 
43 Afl. vide SeQ. 666. our Books to the contrar 


itrarp, pet the Law is taken, as Littleron here holdeth it: and 
as befo:e it appeareth in the like cale in this Chapter, and foz the reaſon therein expzeſſed. 


15 E. 4. 1. b. 7 H. 4. 17. 
1 H. 7. 16. b. 29 E. 3. 30. 


L pris le baron 


revient & agrea, 


Oc. In this cafe the E= 
ſtate is in the Feme Covert 
preſently by the livery befoze 
any agreement by the hus⸗ 
band; and of this opinion is 
Lirtleton in our Books, 

Ala oufter le mere. 
I he had been within the 
= is tt doth not alter the 
caſe, 


¶ Quære en ceſt caſe, 
ft le baron, & c. there is a 
queſtion moved by Lictleton, 
whether the diſagreement ot 
the Husband ſhall ouſte the 
Wife of her Bemitter, And it 
ſeemeth that the diſagree= 
ment {hall not deveſt the Re= 
Date made ro ths ite hieß 
ate made to c 
wꝛought the Remitter is va= 
niſhed and wholly. defeated, 
and therefo:e no diſagreement 
ge e 
gai the , 
which bp the Remitter was 
deveſted be foze. 

Decondlp , Foz that the 
Law having once reſtoꝛed her 
ancient and better right will 
not ſuffer the diſagreement of 
the husband to deveſt it out 
ot. her, and to revive the Dil⸗ 


Seck. 677. 


C — ſi le baron 


diſcontinue la tet 
ſa teme, & ala ouſter 
le mere, & le diſconti⸗ 
nu leſſa meſme la 
terre al feme pur term̃ 
de fa vie, & liber a luy 
ſeiſin, & puis le baron 
revient, & agraa a 
cel ifverte de ſeiſin, ceo 
eſt un Remitter a la 
Feme, & uncoze ſt la 
Feme fuiſſoit ſole al 
temps de le leas fait 
a lup, cea ne ſerroit 
a luy un Remitter. 
Des entant que el 
fuit covert de baron 
al temps de la ſeas, 
E de le livery de ſei⸗ 
fin fait a luy, coment 
que el pꝛiſt ſolement 
le liverie de ſeiſin, ceo 
fuit un Remitter a 
luy, pur ceo que feme 
covert ſerra adjudge 


Lſo, if the huſ- 

band diſcontinue 
the Land of the wife, 
and goeth beyond Sea, 
and the Diſcontinuee 
let the ſame Land to 
the wife for term of 
her life, and deliver to 
her ſeiſin, and after 
the Husband cometh 
back, and agreeth to 
this Livery of ſeiſin, 
this is a Remitter to 
the Wife; and yet, if 
the Wife had been ſole 
at the time of the leaſe 
made to her, this ſhould 
not be to her a Re- 
mitter; but inaſmuch 
as ſhe was covert ba- 
ron at the time of 
the leaſe, and livery 


of ſeiſin made unto 
her, albeit ſne taketh 


only the livery of ſei- 
ſin, this was a Remitter 


ſicome 


Lib. 3. 

ficome enfant deins 
age en tiel cas, cc. 
Quære en ceſt cas, 
{i le baron quand il 
revient voil viſagre 
a le leas & livery de 
ſeiſin fait a ſon keme 
en ſon ablence, ſi ceo 
Qttffera ſon, feme de 
ſon Re r, au 
nemp, cc. 


Of Remitter. 
to her becauſe a feme co- 
vert ſhall be adjudged as 
an Infant within age in 
ſuch caſe, &c. Quære, in 
this caſe, if the husband 


when he comes back will 


diſagree to the leaſe and 
livery of ſeiſin made to 
his wife in his abſence, if 
this ſhall ouſt his wife of 
her remitter, or not, &c. 


Set. 678. 
continuance and reveſt the 
w2:ongful eſtate in the Dil= 

Thirdlp, Foz that remit= 
ters tending to the adbance⸗ 
ment of ancient rights are 
favoured in Law. 

Ind fo it is fo: the ſame 
cauſes if the wife ſurvive her 
husband, the cannot clatm in 
by the purchaſe made during 
the cobertute, but the Law 
adjndgeth her in her better 
right. But if both eſtates be 
wavable, there albert the wife 
prima facie is remitted, pet af= 
ter the deceaſe of her husband, 


che may elect which of the eſtates ſhe will. As if Lands be given to the husband and wife, 
and their heirs, the husband make a feoffment in fee, the Feoffee giveth the Land to the huſ= 
band and wife, and the heirs of their two bodies, the husband dieth. In this cafe the wife map 
clect which of the eſtates the will, foz both eſtates are wabable, and her time of election and 
power of waver accrewed to her firſt after the deceaſe of her husband. Jf lands be given to a 
man and the heirs females of his bodp, and he maketh a feoffment in fee, and take back an 
eſtate to him and his heirs, and dieth having iſſue a daughter, leabing his wife groſſement 


enſeint with a ſon and dteth, 


CT IT Tem, ſile baron 

diſcontinua les 
tenements ſon keme & 
le diſcontinuee eſt dil⸗ 
ſeiſie, æ puis le Diſſei⸗ 
ſo2 leſſa meſmes les 
tenements a le baron 
a ſon feme pur term̃ 
de vie, ceo eff un re⸗ 
Witter a la feme. Mes 
{i le Baron & ſon fe- 
me fueront de covin 
c conſent que le diſ⸗ 
ſeiſin doit eſte fait, 
donques il neſt Re⸗ 
mitter a ſon feme pur 
ceo: que il eſt difleiſe- 


reſſe: Des ſi le baron 


fuit de covin & con- 


ſent a le diſſeiſin, & 


nempy la feme, donque 


Sed. 678. 


Lſo, if the. huſ⸗ 

band diſcontinue 
the Lands of his wife, 
and the diſcontinuee is 
diſſeiſed, and after the 
Diſſeiſor letteth the 
ſame lands to the Huſ- 
band and Wife for 
term of life, this is a 
Remitter to the Wife. 
But if the Husband and 
his Wife were of co- 
vine and conſent that 
the diſſeiſin ſnould be 
made, then it is no re- 
mitter to his Wife, be- 
cauſe {he 1s a diſſeiſo- 
reſle-: But if the huſ- 
band were of covine 
and conſent to the Dif- 
ſeifin, and not the Wife 


the daughter is remitted; and albeit the fon be afterward bozn, 
he ſhall not debeſt the Bemttter, | 


C Lui le diſſeiſar 
5 leſſa meſme les 
tenements, & c. Note, ſo 
much are Remitters favourcd 
in Law that the ſtate made 
by the diſſeiſoꝛ (which cometh 
to the land by wꝛong, and 
upon whom the entry of the 
dilcontinuce is latofut ) doth 
remit the wite, and de veſteth 
all out of the diſcontinuee, al= 
beit he hath a warranty of 
the land, 
¶ Mes ſi le baron G. 
feme fuer de covin &. 
conſent, ec . Here it ap⸗ 


peareth that co bin and conſent 
of the husband and wife doth 


Hinder the remitter of the 


wife; foz cobin and conſent 
in many caſes to do wꝛong, 
doth choak a meer right; and 
the ill manner doth make 4 
good matter uniawful, 


Covin. covini com⸗ 
eth of the French woꝛd Co- 
nuine, and is a ſecret aſſent 

determined 
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41 Z. 3» 18.7 


18 Eliz. Dier 351. 


18 E. 4. 2. b. 


18 E. 4 ubl ſuprs- 


(c) pi com. 546, In, 
Wimbiſhes caſe, 


Lib. 3. 


44 F.3 46. 11 H. 4. 60. 
41 Au 29 19H 8 12. 
18 H. 8.5. 11 E. 4.2. 
7H. 7 11. 


41 Ap. 28. 25 Aſſ. p.i. 


27 All. 74. 15 E 4-4 2. 
12 All. p- 10. 


11 E 4. 2. 5 E. 4.22. 
14 H. 8. 12. 31 H 6.5. 
12 E. 4. 21. b. 


F. N. B. 179. g. 
12 E. 4.9. 35 Aſſ. 5. 
44 E. 3 9 23. 13 All. 1. 


Temps E. i Waſte 128. 
16 Alf p. 7. 21 E. 4. 53 


21 H. 7. 35. 3 H. 4 17. 


dl diſcontinuee un certaine rent, 


Of Remitter. 


tiel leas kait al feme 
eſt un remitter, pur 
11 F q nul default fuit en ter, for that no default 
gy Covin and conſent, la keme. was in the wife. 


that one ſhall diſſeile the Tenant of the Land, againſt whom ſhe may recover her lawful 
Dow:r, all which is done accoꝛdingly, the Tenant may lawfully enter 2 her, and avoid 
the recovery in reipen of rhe Covin. But ik a Diſſciſoz, Jntrudoz, 02 Abatoz, do endow a 
woman that hath lawful title of Dower, that is good and ſhall bind him that right hath, if 
there were no luch Covin oꝛ conſent befoze the Diſſeifin, Abatement oz Jntruflon, | 

And lo it is in all caſes where a man hath a rightful and juſt cauſe of Id ion, pet if he of 
Covin and conient do raiſe up a Tenant by Weng againſt whom he map recover, the Covin 
doth lu ffocate the right, ſo as the recoverp, though it be upon a geod title, I not bind, oz 
reſtoꝛe the demandant to his righr. 

It Tenant in tail and his iſſue diſſciſe the diſcontinute to the ule of the Father, and the Fa⸗ 
ther dicth, and the Land defcendeth tothe Iſſue, he is net remitted againſt the Dilcontinuee 
in reſpect he was pꝛibp and party to the wzong; but in reſpect of ali others he is remitted, 
and ſhall de raigne the firſt warranty. And lo note, a man map be remitted againſt one, and 
not againſt another. : 

A. and B. Jopntenants be intituled to a real Fction againſt the heir of the Diſſeiſoz, A. 
cauſe the heir to be diſſciſed, againſt whom A. and B. recover and ſue execution, B. is remitted 
foz that he was not party to the Tovin, and ſhall hold in common with A. but A. is not 
remitted, foz the reaſon that Littleton here ſheweth, 


¶ Pur ceo que el eſt diſſei ſoreſſe. Nota, It is regulatly true that a feme covert 
cannot be a diſſeiſozeſſe by Her commandment oz pꝛocurement pꝛecedent, no2 bp her aſſent oz 
agreement ſubſequent, but by her actual entry oz pꝛoper act, ſhe map be a Diſſeiſozeſſe. And 
therefoze ſome do held that Littleton muſt be intended, that the husband and wife were pꝛe⸗ 
ſent when the diſſeiſin was done; and others do Hold that Littleton is good law, albeit ſhe 
were abſent, foz that if her pzocurement oz agreement be to do a wꝛong, to caule a remitter 
unto her, in this ſpecial cale the ſhall fail of her end, and remitted ſhe ſhall not be, but in this 
ſpectal caſe ſhe ſhall be holden as a Diſſetſozeſſe by her Covin and conſent quatenus to Hinder 
the Remitter. And here it appeareth, that albeit the husband be of Covin and conſent, &c. 
pet if the wife were not of Covin and conſent. aiſo, ſhe ſhall be remitted, becauſe as Littleton 
faith, there was no default in the wife, ; 


Seck. 679. 
then ſuch leaſe made 
to the wife is a remit- 


Cap. 12. 


determined in the hearts of 
two oꝛ moꝛe to the defraud⸗ 
ing and pzejudice of another. 

A woman is lawfully tn= 


Se, 679. 


Lſo, if ſuch diſcontinuee make 

an eſtate of Freehold to the 
husband and wife by deed indent- 
ed upon condition, s. reſerving to 
the diſcontinuee a certain rent, and 
for default of payment a re-entry, 
and for that the rent is behind the 
diſcontinuee enter, then for this 
entry the wife ſhall have an Aſſiſe 
of Novel diſſeiſin, after the death of 
her Husband, againſt the Diſcon- 
tinuee, becauſe the condition was 
altogether taken away , inaſmuch 
as the Wife was in her remitter, 
yet the Husband with bis Wife can- 
: feme 


C Tem, ſti tiel diſcontinue fe- 

ſoit eſtate de franktenement 
al baron & a ſon feme per fait en- 
dent, ſur condition, S reſervant 


c pur default de payment un re- 
entry, & pur ceo que le rent eff a- 
derere, le diſcontinue enter, don⸗ 
ques de cel entry le feme avera un 
Afﬀiſe de Novel diſſeiſin, apes la 
mot ſon baron envers le diſcon⸗ 
tinufe , pur ceo que le condition 
fuit tout ouſterment antente, en- 
tant que la feme fuit en 8 remit- 
ter , uncoze le baron oveſque ſa 


Lib. 3. 
keme ne potent aver Aſſile, pur ceo 
que le baron eſt eſtoppe, tc. 


Of Remitter. 


Sed. 68 0, 68 1. 


not have an aſſiſe becauſe the huſ- 
band is eſtopped, &c. 


T is hereby to be obſerved, that the wife is pꝛeſently remitted, and that the conditions, and 
Rents, and all other things annexed to, oz reſerved upon the ſtate (that is vaniſhed and 


defeated by the Remitter) are defeated alſo. 


Sect. 680, 68 1. 


Tem, ſile baton difcontinua 


les tenements ſa feme, & re- 
pꝛiſt eſtate a luy pur terme de ſa 
vie, le remainder ap2es ſon de⸗ 
ceaſe, a ſa feme pur terme de ſa 


vie, en ceſt cas ceo neſt un remit- 


ter a la feme durant la vie le 
baron, pur ceo que durant la vie 
le baron, la feme nad riens en le 
franktenement. Mes ſi en ceo cas 
lafeme ſurveſquiſt le baron, ceo 
eſt un remitter a la feme, pur ceo 
que un franktenement en ley eſt 
ject fur luy maugre le ſoen. Et 
entant que el ne poit aver action 


envers nul auter perſon , & en- 


vers lup melme el ne poit aver 
action, pur ceo el eſt en 8. Remit- 
ter. Car en ceſt cas coment que 
la feme ne entra pas en les tene⸗ 
ments, uncoe un eſtrange que ad 
cauſe de av action, poit ſuer ſon 
action envers la feme de meſmes 
les tenements, pur ceo que el eff 
t᷑ e ley com̃t q̃ el ne ſoit t᷑ en fait. 


Se&. 


(Naar k de franktenement en 
| fait eſt celuy, que fil ſoit 
diffeiſe de franktenement, il poſt 
aver aſſiſe. Mes tenant de krank⸗ 
tenement en ley devant ſon en- 
tre en fait , navera my Aſliſe, 
Et ſi home Cott ſeiũe de certeine 
terre, & ad iſſue fits quel pꝛent 


AE the husband diſcontinue 
& + the tenements of his wife, and 
take back an eſtate to him for life, 
the remainder after his deceaſe to 
his wife for term of her life, in 
-this caſe this is no remitter to the 
wife during the life of the husband, 
for that during the life of the huſ- 
band the wife hath nothing in the 
Freehold. But if in this caſe the 
wife ſurviveth the Husband, this 
is a remitter to the Wife, becauſe 
a Freehold in Law is caſt upon her 
againſt her will. And — as 
ſhe cannot have an action againſt 
any other perſon, and againſt her 
ſelf ſne cannot have an action, tliere- 
fore ſhe is in her remitter. For in 
this caſe, although the wife doth 
not enter into the tenements, yet 
a ſtranger which hath cauſe to have 
an action, may ſue his action againſt 
the wife for the ſame tenements, be- 
cauſe ſhe is Tenant in Law, albeit 
that ſhe be not Tenant in deed. 


6 5 I. 
Or Tenant of Freehold in deed 
E is he, who, if he be diſſeſſed of 
the Freehold; may have an Aſſiſe, 
but Tenant of Freehold in law be- 
fore his entry in deed, ſhall not 
have an Aſſiſe. And if a man be 
ſeiſed of certain Land, and hath 
iſſue a Son, who taketh wife, and 
leme 


Pl. Com. in Amy Townſ- 
ends caſe. 12 R. a. tit. 


18 H. 8. 3. 


vide SeQt. 447. 
BraQon, Ii. 4. f. 206.237. 
Britron 83. b. 
Fleta, lib. 3. cap. 1 5. 


11 E. 4. 20. 
2 Sed. 6, 685. 


Cap. 12. | 
feme, & le pier devie ſeifie, & puis 
le fits devie devant alcun entrie 
fait per luy en la terre, la eme le 
fits ſerra endowe en le terre, æ un⸗ 
coꝛe il navoit nul franktenement 
en fait, mes il avoit un f& & frank ⸗ 
tenement en ley. Et iſſint nota, 
que Præcipe quod reddat poit aurt- 
blen effre maintenus envers celuy 
que ad franktenement en ley, ſicoe 
envers celuy i ad le franktenemet 
en fait. | 


Of Remitter. 


Sed, 682. 


the Father dieth ſeiſed, and after 
the ſon dies before any entry made 
by him into the Land, the wife of 
the ſon ſhall be endowed in the 
land, and yet he had no Freehold 
in Deed , but he had a Fee and 
Freehold in Law. And ſo note, that 
a Precipe quod reddat may as well be 
maintained againſt him that hath 
the Freehold in Law , as againſt 
him that hath the Freehold in 
Deed. 


eftate fo: life wozketh no remitter, but when it falls in poſſeſſion : foz befoze this 


C HF =" things are to be obſerved ; Firſt, that a remainder expectant upon an 


time he can have no action, and no Freehold is in him. Secondly, though the 
woman might wave the remainder, pet becaule the is pꝛeſent ly by the death of the husband 
Tenant to the Przcipe, it is within the rule of Remitter, and her power of waver is not 


material. Thirdlp, that a Freehold in law being caſt upon the woman by act of law, with- 
out anp thing done oz aſſented to bp her, doth remit her, albeit ſhe be then ſole, and of full age. 
Fourthly,that a Præcipe lieth againſt one that hath but a Freehold in law. Fifthiy,that a 
woman ſhall be endowed where the husband hath the Inheritance, and but a Freehold in law, 
as hath been ſaid in the Chapter of Dower, | 


Sef. 682. | 


Tem, tenant en taile ad 
iſſue deux fits de pleine age, 


& il leſſa la terre taile al eigne fits 
pur terme de ſa vie, le remainder 
al fits puiſne pur terme de ſa vie, 
c puis le tenant en taile mozuſt, 
en ceſt cas leigne fits neſt pas en 
ſon remitter, pur ceo que il pꝛent 
eſtate de ſon pier. Mes ſi leigne 
fits moꝛuſt ſauns iſſue de ſon 
cozps, donque ceo eſt un remit⸗ 
ter al puiſne frere, pur ceo que il 
eſt heire en le taile, e un frankte- 
nement en le ley eit elcheat, & jene 
ſur luy per foꝛce de le remainder, 
c il y ad nul envers que il poſt ſue 
fon action. 


At. if Tenant in tail hath iſſue 
two Sons of full age, and he 
letteth the Land tailed to the eldeſt 
Son for term of his life, the re- 
mainder to the younger Son for 
term of his life, and after the Te- 
nant in tail dieth, in. this caſe the 
eldeſt Son is not in his remitter, be- 
cauſe he took an eſtate of his Fa- 
ther. But if the eldeſt die without 
iſſue of his body, then. this is a re- 
mitter to the younger brother, be- 
cauſe he is heir in tail, and a Freehold 
in Law is eſcheated and caſt upon 
him by force of the remainder, and 
there is none againſt whom he may 
ſue his action. 


4 F this opinion is (a) Littleton in our Boos; and of this ſufficient hath been ſaid 
O in the next Decion befoze. Dee hereafter (b) ſome explanation hereof, 


Set. 


UM 


Lib. 3: 


Of Remitter. 


SeF.683 3,684. | 


Fe. 683. 


C L A meſmele manner ett, lou 
home ſoit diſſeiſie, x le Dil⸗ 

{ſoz moꝛuſt ſeiſie, & les tefits 
diſcendont a ſon heire, & k hetre 
le Diſſeiſoꝛ fait un leas a un home 
de melmes les tenements pur me 
de vie, le remainder a le Dif: 
ſeiſ>, pur terme de vie, ou en 
taile, ou en f&, le tenant a terme 
de vie moſt, oze ceo eſt un Re- 
mitter al Diſſeiſ#, ec. Cauſa qua 


IN. the ſame manner it is, Where 
a man is diſſeiſed, and the Dif- 
ſeiſor dieth ſeiſed, ad, the tene- 
ments diſcend te bis heir, and the 
beir of the Diſſaiſor make a leaſe 
to a man of the 'fame tenemerits 
for term af life, the; xemainder 
to the Diſſeiſee for term of liſe, 
or in tail, or in fte, the tenant for 
life dieth, now this is aRemitter to 


ra, &c. 


thy Diſſciſe, Cee. ( a gue ſupra, 


D this ſtandeth upon the ſame reaſon that the caſes in two fons dent 
7 \ 22 = the next feb don 6 Sea _ 


Ota, ſi teñt 
| en taile en- 
feoffa ſon fits & un 
auter per ſon fait de 
la terre taile. en fee, 
& livery de ſeiſin eſf 
fait a lauter accoz- 
dant al fait, & le fits 
rien conuſant de ceo 
agrea a le feoffment, 
puis celuy que pꝛiſt 
le livery de ſeiſin de⸗ 
vp, & le fits ne occu⸗ 
pia la terre, ne pꝛent 
aſcun p2ofit del terre 
durant la vie le pier, 
t puis le pier moat, 
Ne ceo eſt un Remit- 
ter al fits, pur ceo q 
le franktenement ef 
ject ſur luy per Je ſur- 
vivo}: Et nul dekault 
fuit en luy, pur ceo 
que il ne unque a⸗ 


C 


Sect. 684. 
Ote, if Texans 


in tail infegf 


Son and another by his 


deed of the L. 1 
tailed in fee, and Li 

of ſeiſin is m — 
the other acconding to 
the deed, and the Son 
not knowing of this 
agreeth to the feoff- 


ment, and after he 6 


which took the Live- 
ry of ſeiſin dieth, and 
the ſon doth not occu- 
py the land, nor ta- 
keth any p rofit of t 
land 1 5 the life of 
the Father, and aſter 
the Father dieth, now 
this is a Remitter to 
the Son, becauſe the 
F rechold is caſt upon 
him by the ſurvivor: 
And no default was in 
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1 8. Feof 
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Lib. 3. 


Vide Seck. 602: 


Cap. 1 2. 
C E le fits nieni 
conuſant de ceo, ne 


agree a le feofſment. 


Mere it appeareth, that if the 
ſon be Conuſant, and agreeth 
to the feolkment, &c. ac I 
no Remitter to him. d 


Of Remitter. 
griea, cc. en la vie 
ſon pier, & il ad nul 
envers que il poit 
ſuer Biiefe de For- 


medon, &c. 


Seck. 685. 
him, becauſe he did never 
agree, &. in the life of his 
Father, and he hath none 
againſt whom he may ſue 

a Writ of Formedon, &c. 


therefo:e if the feoffment were made by Deed indented, and the ſon with the other ſealeth the 
counterpart, and then the Feoffoz maketh libery to the other acco:ding to Deed, and the other 
dieth, the ſon is not remitted becauſe he was conulant of the feoffment, and agreed to the lame; 
and Littleron ith ne he caſe that he putteth, That there was no default in the fon, becauie he 


eed not to the 


in the life of the Father: Jad ſo it ſeemeth, that it A be diſſeiſed 


in tail. and habe iſſue two ſons, and by deed indented between him ot the ene part, and the 


Cong of the other part, make 


th a teaſe to rhe eldeſt fox life, the remainder to the lecond in fee, 


and dieth, and the eldeſt ſon dieth without iſſue, the ſecond ſou is not remitted, becauſe he 


d to the remainder in the lite 


of the Father, oꝛ if the like Eſtate had keen made by parol, 


if in the lite of the Father the Tenant fo: life had been impieaded, and made default, and he 
in the remainder had been received, and thereby agreed to the remainder, after the death of the 
Father and the eldeſt ſon without ilfue, the ſecond ſon ſhould not be remitted, becauſe he agreed 
to the remainder in the lite of the Father: All which is well warranted by the reaſon pield= 


ed by our Yuthoz in this Dettiott. 


Sed. 


C AR >> home ſoit difſeiſie de 

AY 1 cetteine terre, & le Dif: 
ſeiſo2 fait un fait de Feoffment, 
per que il inkeoffa B. C. & D. c 
le livery de ſeiſineſt-fait a B. & 
C. Mes D. ne fuit al Livery de 
ſeiſin, ne unque agrea a le feoff- 
ment, ne unque voile pꝛender les 


pots, cc. > puls B. & C. devie- 
kront, & D. eur ſurveſquiſt, & le 
Diſſeiſte pot (on Bꝛiete ſur diſ- 


ſeiſin en le Per, envers E. il mon- 
fira tout le matter, coment il ne 
unques agriea a le Feoffment, & 
iſſint ii dilchargera uy le dama⸗ 
nes, ilſint que le Demandant ne 
recovera alcuns damages en- 
bers lup, coment que il ſoit Te⸗ 
nant del franktenement del terre. 
Et uncoꝛe le Statute de Glouceſter 
cap. I. voſt, que le Diſſeiſ#? reco- 
vera damages en Biete de Entre 
foundue ſur Diffeiſin vers celuy 
que eſt trove Tenant. Et ceo eſt un 


pꝛooke en lauter caſe, que entant 


. abi: 


685. 


OR if a man be diſſeiſed of cer- 
tain Land, and the Diſſeiſor 
make a deed of feoffment, where- 
by he infeoffeth B. C. and D. and 
livery of ſeiſin is made to B. and 
C. but D. was not at the Livery of 
Seiſin, nor ever agreed to the feoff- 
ment, nor ever could take the pro- 
fits, & c. and after B. and C. die, 
and D. ſurvive them, and the Diſ- 
ſeifee bringeth his Writ upon Diſ- 
ſeiſin in the Per againſt D. he ſhall 
ſhew all the matter, how he never 
agreed to the feoffment, and he 
ſhall diſcharge himſelf of damas 
ges, ſo as the Demandant ſhall re- 
cover no damages againſt him, al- 
though he be Tenant of the Free- 
hold of the Land. And yet the 
Statute of Glouceſter, cap. I. will, 
That the Diſſeiſee ſhall recover 
damages in a Writ of Entry 
founded upon a Diſſeiſin againſt 
him which is found Tenant. And 
this is a proof in the other Caſe, 
gue 


Lib. 3. 
que Liſſue en le tail avient a le 
Franktenement , c nemp per ſor 


fait, ne per ſon agreement; mes 


apes la moꝛt ſon pier, ceo eff un 
Remitter a luy, entant que il ne 
poit ſuer Action de Formedon ens 
nul auter perſon, tc. 


Of Remitter. 


Seck. 686,68 7. 


that foraſmuch as the iſſue in tail 
came to the freehold, and not by his 
act, nor by his agreement, but after 
the death of his father, therefore this 
is a Remitter to him, inaſmuch as he 
cannot ſue an Action of Formedon 
againſt any other perſon, &c. 


C his Caſe ſtandeth upon the ſame reaſon that the next precedent Caſe doth, 


Mes celuy que eſt trove Tenant, Gc. 


Here it appeareth, that Acts of 


Parliament are to be ſo conſtrued,as that no man that ts innocent oz free from injury oꝛ wzong, 
be by a natural conſtruction puniſhed 02 endamaged : and therefoze in this caſe, albett the 


letter of the Statute is generally to give damages againſt him that is found Tenant, and 


the caſe that Littleton here putteth, D. being ſurvivoz, is conſequenti found Tenant of the 
land, vet becauſe he waved the Eſtate, and never agreed to the Feoffment, noz took anp pꝛo⸗ 
fits, he ſhall not be charged with the damages» 


Sect. 686, 687. 


C T Tem, d un Abbe aliena la 

terre de (on meaſon a un 
auter en fx, & Lalienc per ſon 
fait charge ſa terre ove un rent 
charge en fee, & puis Lalieng& in⸗ 
feoffa Labbe ove licence, a aver & 
teft al Abbe & a ſes Succeſſoꝛs a 
touts jours, & puis Labbe mo- 
ruſt, & un auter eſt ellieu, & fait 
Abbe: en ceſt caſe Labbe que eſt le 
Succeſloz, & fon Covent, ſont en 
lour Remitter, c tfend2ont la 
terre diſcharge, p ceo que meme 
Labbe ne poit aver aſcun action, 
ne bꝛieke Dentre fine aſſenſu Capi- 
tuli, de meſme la terre envers nul 
auter perſon, 


Lſo, if an Abbot alien the land 

of his houſe to another in fee, 
and the Alienee by his deed charge 
the land with a rent charge in fee, 
and after the Alienee infeoff the 
Abbot with licence, to have and to 
hold to the Abbot and to his Succeſ- 
ſors for ever, and after the Abbot 
die,and another is choſen, and made 
Abbot; in this caſe the Abbot that 
is the Succeſſor, and his Covent, are 
in their Remitter, and ſnall hold the 
land diſcharged, becauſe the ſame 
Abbot cannot have an Action, nor 
a Writ of Entre ſine aſſenſu Capituli, 
of the ſame land againſt any other 
perſon. > 


Sec. 687. 


L meſme le manner eſt, lou 

un Eveſque, ou un Deane 
ou auters tiels Perſons aliena, 
ec. ſans aſſent; dc. & Lalten& 
charge la terre, cc. & puis Leveſ- 
que repziſt eſtate de melme la 
terre per licence, a lup & a ſes 


N the ſame manner it is, where a 
Biſhop or a Dean, or other ſuch 
perſons alien, &c. without aſſent 


&c.and the Alienee charge the land, | 


&c. and after the Biſhop takes back 
an Eſtate of the ſame Land b 
Licence, to him and his Succet- 


Err 2 Suc⸗ 


360 


Of Remitter. Sect. 688. 


Cap. 12. 


Succeſſoꝛzs, & puis leveſque devie, ſors, and after the Biſhop dieth; 
ſon Succeſſo2 eſt en ſon Remit- his Succeſſor is in his Remitter as 
ter, come en doit de ſon Elgliſe, in right of his Church, and ſhall 
+ defeatera le charge, cc. Cauſa 
qua ſupra, &c. _ | 


defeat the charge, & c. Canſa qua 
ſupra. 


C Ur Authoꝛ having ſpoken of Remitters to fingular oz natural perſons, as Iſſues 
in tail, and to feme Coverts, and to their heirs, and to them in reverſlon oz Re= 


| mainder, and their heirs; now he 
toꝛpoꝛate, as to Wilbops, Deans, & c. 


peakethof Remitters to bodies politick and in⸗ 
And as diſcents do remit the heir which comes 


in the Per, ſo ſucceſſion doth remit the Ducceſſoz, albeit he cometh in the Poſt. And lo in other 

caſes where the Iſſue in tail of full age ſbali be remitted, there in the like caſe ſhall the Suc⸗ 

ceſloz be remitted alſo, and defeat all mean charges and incumbzances, # 

; Ove Licence, Ec. That is, of the King and the Loꝛds immediate and mediate to 
diſpenſe with the Statutes of Moztmain, whereof ſee moze befoze, Sect. 140. 


Seck. 688. 


C Tem, ſi home ſuiff faur 

action envers le Tenant en 
taile, ſicome home voile ſuer 
envers luy un bzieke Dentre en 
le poſt , ſuppoſant per S. biete 
que le Tenant en taile nad pas 
entre, ſinon per A. de B. que diſſei⸗ 


ſift layel le Demandant, & ceo eit 


faux, 4 il recover envers le Te⸗ 
nant en le taille per default , & 
ſuiſt execution, & puis le Tenant 
entatle mozuſt, ſon Jſſue poſt ad 
Biete de Formedon envers lup 
que recovera, & fil voile pleader 
le recovery envers le Tenant en 
tatle, liſſue poit dire, que le dit A. 
de B. ne diſſeiſiſt poynt layel celuy 
que recoveraſt, en le maner come 
ſon bꝛiete ſuppoſa, & iſſint il faux⸗ 
era le recoverie. Auxp Poſito, 


que ceo fuit voyer, que le dit A. 


de B. diſſeiſiſt layel le demandant 
que recoveraſt, & que apzes le 
difſeiſin, le demandant, ou ſon 
Pier, ou ſon apel per un fait 
avoyent releſſe al Tenant en 
tatle, tout le doit que il avoit en 
la Terre, cc. & ceo nient contriſte- 


Lſo, if a man ſue a falſe Action 
againſt Tenant in tail, as if one 

will ſue againſt him a Writ of En- 
try in Poſt, ſuppoſing by this Writ, 
that the Tenant in tail had not his 
Entry, but by A. of B. who diſſei- 
ſed the Grandfather of the De- 
mandant, and this is falſe, and he 
recovereth againſt the Tenant in 
tail by default, and ſueth Execu- 
tion, and after the Tenant in tail 
dieth, his Iſſue may have a Writ 
of Formedon againſt him which re- 
covereth ; and if he will plead the 
Recovery againſt the Tenant 1n 
tail, the Iſſue may ſay, That the 
ſaid A. of B. did not diſſeiſe the 
Grandfather of him which recover- 
ed in manner as his Writ ſuppoſeth, 
and ſo he ſhall falſifie his recovery. 
And admit this were true, That the 
faid A. of B. did diſſeiſe the Grand- 
father of the Demandant, which 
recovered, and that after the diſſei- 
ſin, the Demandant, or his Father, 
or his Grandfather by a Deed had 
releaſed to the Tenant in tail 
all the right which he had in the 
ant 


Lib. 2. 
ant il ſuiſt un 2Bziefe Dentre en le 
Poſt envers le Tenant in Taile, 
en le manner come eſt avaundit, 
t le Tenant en Taille pleda a ce- 
luy, que le dit A. de B. ne diſſeiſiſt 
pas ſon ayel, en le manner come 
ſon Baiefe ſuppoſa, & ſur ces ſont 
a Iſſue, 4 liſſue eft trove pur le de- 


mandant, pur que il ad judgment 


de recover , & ſuiſt execution, & 
puis le Tenant en le Taile mozuſt, 
ſon iſſue poit a un Biete de For- 
medon envers telup q recovera, & 
ſil voile plead le recovery per le 
action trie envers ſon pier, que fuit 
Tenant en Tajle, donque il poit 
monſtrer & pleader le Releaſe fait 
al ſon pier, & iſſint laction que fuit 
lie, feint en Ley. 
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land, &c. and notwithſtanding this 
he ſueth a writ of Entry in the Poſt, 
againſt the Tenant in tail, in manner 
as 1s aforeſaid, and the Tenant in 
tail plead to him, that the ſaid A. of 
HB. did not diſſeiſe his Grandfather 
inſuch manner as his writ ſuppoſed, 
and upon this they are at iſſue, and 
the ĩſſue is found for the demandant, 
whereby he hath judgment to reco- 
ver, and ſueth execution, and after 
the Tenant in t&l dieth, his iſſue 
may have a writ of Formedom againſt 
him that recovered, and if he will 
plead the recovery. by the action 
tried againſt his father who was Te- 


nant in tail, then he may ſhe and 


plead the releaſe madeto his father, 
and ſo the action which was ſued, 
faint in Law. , 


C | recovera envers le Tenant en taile per default. Littileton addeth (by default) (e) 128.415 13 8.4.3. 
becaule if the (e) recovery paſſeth upon an iſſue tried by verdict, he ſhall never faififle 11 H. 89. 7 H 52 

in the point tried, becauſe an attaint might have been hadagainſt the Juroꝛs, and albeit all the 74 1 15 — 

Jurozs be dead, fo as the attaint do fail,vet the iſſue in tail ſhall not falſifle in the point tried, 31 4 g 6 

which until it be lawfully avoided, pro veritate accipitur, Ys if the Tenant in tail be im⸗ 22 fl 6. 28. 3G H6 36. 

pleaded in a Formedon, and he traverſeth the gift, and is tried againſt him, and thereupon the 36 H. 6. © 

demandant recover. In this caſe the iſſue in tail ſhall not falũſle in the point tried, but he Fauxifier de Recovery 

may faiſifie the recovery bp any other matter: as that the tenant in tail might have pleaded *5: | 

a collateral warranty 02 a releaſe, as Littleton hexe putteth the caſe, oz to confeſs and avoid 

the point tried. Ind Littletons caſe Holdeth not only in a recoberp by default, whereof he ſpeak⸗ 

eth, but alſo upon a nihil dicit, oz confefſion, oz Demurrer. 


Set, 689. 


C Li ſemble que feint actiou 

eſt autant adire en En⸗ 
gliſh, A fained action, ceft aſca⸗ 
vour tiel action, que coment que 
les parolx de le bztefe ſont voyers, 
uncoz pur certain cauſes il nad 
cauſe ne title per la ley de recov 
per meſme k Action. Et faux actt- 


on eſt, lou les parolx de bytefe . 


ſont faux. Et en les deux caſes 
avantdits, ft le cas fuit tiel, que 
apes tiel recovery E execution 


AN it ſeemeth that a faint acti- 
on is as much to ſay in Engliſh, 
A fained acbion, that is to ſay, ſuch 
an Action as albeit the words of 
the Writ be true, yet for cer- 
tain cauſes he hath no cauſe nor 
title by the Law to recover by the 
ſame action. And a falſe action is, 
where the words of the Writ be 
falſe. And in theſe two caſes afore- 
ſaid, if the caſe were ſuch that af- 
ter ſuch recovery, and execution 


ent 
( 


en fait, le tenant en taile uſt diſlei⸗ 
fie celuy que recovera, & ent mo⸗ 
ruſt ſeiſie, ꝑ que la terre deſcendiſt 
a ſon iſſue, ceo eff un remitter al 
iſſue, c x ifſue eſt eins per foꝛce Die 
tatle, & pur cel cauſe jeo aye mis 
les deux caſes pꝛecedents, pur en⸗ 
koꝛmer toy, mon fits, que kiſſue 


en taile per foꝛce dun Deſcent fait - 


a luy apꝛes un recovery & execution 
fait en vers (on aunceſtoꝛ poit eſtre 
aury bien en ſog remitter ſicome 
il ſerroit per le delcent fait a luy 
apes un diſcontinuance fait per 
ſon aunceſto2 de les terres tatles, 
per feoffment en paſs, ou auter- 
ment, cc. 


Of Remitter. 


Se. 690. 
thereupon done the Tenant in tail 


had diſſeiſed himthat recovered, and 
thereof died ſeiſed, whereby the 


land deſcended to his iſſue, this is a 


remitter to the iſſue, and the iſſue 
is in by force of the tail; and for 
this cauſe I have put theſe two caſes 
precedent, to inform thee (my Son) 
that the iſſue in tail by force of a 
deſcent made unto him after a reco- 
very and execution made againſt his 
Anceſtor, may be as well in his re- 
mitter, as he ſhould be by the de- 
ſcent made to him after a Diſconti- 
nuance made by his Anceſtor of the 
entailed Lands by feoffment in the 
County or otherwiſe, &c. 


C Ere Littleton explaineth what a faint action is, and what a falſe action is, which 


is plain and perſpicuous. And here is to be obſerved, that a N 


emitter map be 


had after a recovery upon a faint Anion by a diſſeifin and deſcent, as well by a 
deſcent after a diſcontinuance by a feoffment, &c, 


4 *- 


2B AF. 32. 34 A. Pl”. © Er it appeartth that 


15 B. 3. Age 95-11 H.4+ 1 if Judgment be gi= 
89. 7 H.1.19. 33 E. 3 3 0 


ven againſt a Tenant in tail 

og #7 of * upon a faint 02 falſe action, 
14 H.7. 1. 24 El. Dier and Tenant in tail die befo:e 
376.11. 1. f. 106. Shel- execution, no execution can 
leys cafe, Pl. Com. 55. be ſued againſt the iſſue in 
tail. But if in a common 

recoberp judgment be had 

againſt Tenant in tatl 

where he voucheth, and hath 

zudgment to recover over in 

value, albeit the Tenant in 

See hereafter Se, 709. tail dieth befoze execution; 
15 E. a. Briefe 324. pet the recoberoz ſhall exe⸗ 
42 E-3 53-44 8 . g. cute the judgment againſt 
8 45. 5k. the illue in tail in reſpect of 
; the intended recompence , 
and fo: that it is the com= 

mon aſſurance of the Bealm, 

and is well warranted 

d) 12 E. 4.20. Dier (d) by our Books, and 
cx Bl. 76 lb. 10. fo. 37, was uot invented by Ju= 
5 oy Potting- ſtice Cook, who was a grave 
26 and learned Judge in the 
time of E. 4. (as ſome hold 

by tradition) but it map be 


Seck. 690. 


C Tem, enles ca- 


ſes avantdits , 
ſi le cas fuit tiel, que 
apꝛes ceo que le de⸗ 
mandant avoit judge⸗ 
ment de recover en⸗ 
vers k tenant en tail, 
4 meſme le tenant in 
tatle mozuſt devaunt 
alcun execution ewe 
envers luy, ꝑ que les 
tenements deſcendont 
a ſon iſſue, & celuy i 
recovera ſuiſt un Sci- 
re facias, hoꝛs de le 
judgement daver ex⸗ 
ecution de le judge⸗ 
ment en vers kiſſue en 
tatle, liſſue pledera le 


Lſo, in the caſes 
aforeſaid, if the 

caſe were ſuch, that af- 
ter that theDemandant 
have judgment to re- 
cover againſt the tenat 
in tail,and the ſame te- 
nant in tail dieth be- 
fore any excution had 
againſt him, whereby 
the tenements deſcend 
to his iſſue, and he who 
recovereth ſueth a 
Scire facias out of the 
judgment to have exe- 
cution of the judgment 
againſt the iſſue in tail, 
the iſſue ſhall plead 
them after asaforeſaid, 
matter 


UMI 


Lib. 3; 
matter come avaunt 
eſt dit: Et illint pꝛa⸗ 


va que le dit recovery 
kult faur, ou feint en 


ley, & iſſint luy barre⸗ 


ra daver execution de 
le judgement. 
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and ſo prove that the 
faid recovery was falſe, 
or faint in Law, and fo 
ſhall bar him to have 
execution of the judg- 
ment, : 


SeR.691. 


that it was upon fozmer au⸗ 
thozities and opinions of 
Judges - diſcovered by him, 
aſſented unto by the reſt of 
the Judges. 

At a recoverp be had a= 
gainft tenant fo2 lite without 
conſent oz covin, though it de 

without title, and execution: 
be had, and tenant fox life 
dieth, the reverſſon oz re= 


mainder is diſcontinued, lo as he in the reverſion oꝛ remainder cannot enter; but if fuch a 


recoberp be had by agreement and cobin between t 


he Demandant and Tenant foz life, then, 


as hath been ſaid, it is a fo:feiture of the eſtate foz life, and he in the reverſion oꝛ remainder 
may enter foz the fo:feiture, Do it is if the tenant foz life ſuffer a common recovery at this 
dap, it is a fozfeiture of his eſtate, foz a common recovery is a commen con vepance oz aſſu= 
rance, whereof the Law taketh knowledge. Since Licrleron w2ote there were two Dtatutes 
(e) made foz pꝛeſer vation of Remainders and Reverſlons expectant upon any manner. of 


eſtate foz life, the one in 32 


H. 8. the other in 14 El. but 32 H. 8. extended not to recoberies 


when Tenant foꝛ lite came in as Uouchee, & c. and therefoze that ac is repealed by 14 El. 
and full remedy p2ovided foꝛ pꝛe ſer vation at the entry of them in reverſton oz remainder. 


But the Statute of 14 El. extendeth not to a 


recover p, unleſs it be by agreement oz cobin. 


Secondly, () it there be tenant foz life, Remainder in tail, the Reverſion oz Remainder in 
fee, if tenant foz life be impleaded by agreement, and he vouch Tenant in tail, and he vouch 
over the common Uouchee, this ſhall bar the Beverfton oz Remainder in fee, although he in 
the Beverſion oꝛ Bemainder did never aſſent to the recoverp, becauſe it was not the intent 
of the Aa to extend to ſuch a recoberp, in which a Tenant in tail was vouched. fox he hath 

wer by common recoberp, if he were in poſſeſſion, to cut off all Beverſlons oz Remainders. 
Sid ſo if tenant foz life had ſurrenbꝛed to him in Remainder in tail, he might habe barred 
the Remainders and Reberſlons expectant upon his eſtate,» Thirdly, where the pzoviſo of 
that Au ſpeaketh of an aſſent of Recozd by him in Reverſlon oz Bemaiuder, it is to be under= 


Cood, that ſuch an aſſent muſt appear upon the ſame Becozd, either upon a 


Aid praier, 


reteit, oz the like, foz it cannot appear of Becozd, unleſs it be done in courſe of Law, and not 
h any extrajudicial entry, oz by Memorandum. „ a 


Cem, ſi tenat 

en taile diſcon⸗ 
tinua ke taile, & 
moꝛuſt, & ſon iſſue 
port ſon bꝛiete d For- 
medon envers le dil- 
continuee , ( eſtant 
tenant de franktene- 
ment del terre) tle 
diſcontinue pleda ĩ 


Set, 69 I . , 
Lſo, if Tenant iii 


tail diſcontinue 
the tail, and dieth, 
and his iſſue bringeth 


his writ of Formedon a- 


gainſt the diſcontinuee 
(being tenant of the 
freehold of the land) 
and the Diſcontinuee 
plead that he is not 


0 'Ere it appenteth 
deſctlatmer of the Tenant in a 
2 
that the Tenant o wfth= 


* 
. 
„ 


ont dap; pet in judgment of 
Law the | map en⸗ 


e) 32 H. 8. cap. i. 
22 EL eap. &. 


F) Lib. 3. ſol. 60,61. 
ders ors int — 


E. 4. . 36 H. 6.2% 
E. 3.8. 4 K. L 58. 


il neſt tenant, mes tenant, but utterly diſ- — — 4 — Argh 
ouſtermẽt diſclaima claimeth from the — — caſe rhe Dea 
de le tenancy en la tenancy in the land; but bath only one —— 
terre, en ceſt cas le In this caſe the judg- reſtozed o the ſame 
judgment ſerra que ment ſhall be that the — 
le tenant alaſt ſans Tenant goeth with- 217 
jour, & apzes tiel out day, and after ſuch 

( O» 


(e)8E.3 34 3. 24 E. 3. 
9.11 H. 4. 6 & 7 H. C. 17. 


222 42 1 
*=ag 1 — * 
"i 


De= 
be 
— ſuppoleth 
of his damages, 

. . hould loſe , 02 — 


effect of the Suit. Et fruſtra fit 
per = quod fieri poteſt per 


( Averrer. To avow 
a adouch, 07 verifle, verificarc, 
whereof: cometh verificatlo an 


Writ, oz in bar of Rep 

ons and other pleadings ( foz 
Counts oꝛ Avowꝛies in nature 
of Counts need not be aver= 
red) tontaining matter affir= 


Wy . he . "ok 
Z, Mz Teuaut 
therred.. and the 


* 
LE 


that als, thus ehe Tenant 
— —— 


2 3 

„ 

«3, 4 
Lb 
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judgement liſſue en 


le taile q eff demand ⸗ 


ant poit entrer en la 
terre, nient dilcon⸗ 
triſteant le dilconti⸗ 
nuance, æ per tiel en⸗ 
try il ferra adjudge 
eins en (on Bemitt. 
Et la cauſe eſt, p ceo 


q i aſcun home ſuttt 


Præcipe quod redd 


envers aſcun tenant 


de franktenement, e 
quel acts ł demand⸗ 
ant ne recova dam⸗ 
ages, & le tenant 
pledaſt notenure, ou 
auterment dilclaima 
en le tenancy, le de⸗ 
mandant ne poit a. 


verrer ſon bre 4 dir- 


ra q̃ il eſt tenant cog 
le bꝛiete ſuppoſe, Et 
pur cel cauſe le de⸗ 
mandant apes ceo 
q judgment eſt done 
qt tenant alaſt ſans 
jour, poit entrer ẽ les 
tenements demads, 


* le quel ſerra aury 
de graund advantage a 


luy en ley, ſicome il 


avoit judgement de 


recover ens le te- 


nant; & Þ tiel entrie 


il eſt en & remitter 
per fo2ce dei taile. 
Mes lou le demand 


recovera damages 


envers le tenant, la 
le demandant poit 
averrer, q ii eff teuãt 


come le biete ſupp, 


E ſeo pur Vadvantag 


Sect. 691. | 
judgment the iſſue in 
the tail that is demans 
dant may enter into 
the land, not withſtand- 
ing the diſcontinuanee, 
and by ſuch Entry 
he ſhall be adjudged 
in his remitter. Ane 
the reaſon is, fas that i 


any man ſue a Prei pe 
quod reddat againiſi any 
tenant of the freehold, 
in which action the der 


mandant fhall not re. 
cover darnages, and the 
tenant pleads non- ta- 
nure, or other wiſe diff 
claim in the tenancy, 


the wenigen * can- 
not aver his Writ and 


ſay that he is tenapt ag 
the Write vppoſerh, 
And fopr this cauſe 
the Demandant aftet 
that the judgment is 
given that the Tenant 
ſhall go without day, 
may enter into thę te- 
nements demaaded, 
the which ſhall he as 
great an advanyage.tf 
him in law, as jf he had 
judgment to ↄręeover 
againſt the tenant; and 
by ſuch entryche i in 
his remitter by; fre 
of the entail. But whene 
the Demandant ſhail 
recover damages fr 
gainſt the tenant exe 
the Demandant 987 


aver that he i; ftenaghy 


as the writ ſuppoſeth. 


. ang: that for the dane 


de 


LIMI 


Lib. 3. 

del demandant per re⸗ 
covet les damages, 
ou auterment il ne 
recoveroit fes dama- 
ges, queur ſont ou 
fueront a luy dones ꝑ 
la Ley. 


Of Remitter. 
tage of the demandant 
to recover his dam- 
ages, or otherwiſe he 
ſhall not recover his 
damages, which are or 
were given to him by 
the Law. 


Set. 692. 


363 


example , and ſometime vide SeQ, tot. 


tempoꝛarp, whereof Littleton 
alſo hath put an example, as 

excommenge ment is 
pleaded in diſability of the 
Plaintiff oz: Demandant , 
there the award is, that the 
Tenant oz Defendant ſhall 
go without dap,and pet when 
the Demandant oz Plaintiff 
habe purchaſed his Letters 


of Ibſolution, upon ſhewing them to the Court, he map have a reſummons oz re-attachment 


to recontinue the cauſe again. But it is to be known, that when judgment is given. foz the 3H 4.2. It 


Tenant oz Defendant upon a Plea in bar, oz to the Writ, &c the judgment is all one, viz. 
Quod tenens, oz defendens eat inde fine die, and ſhall have reference to the nature and manner 
of the Plea, and ſo be taken either to go in bar, oz to the Writ. So when judgment is given 
againſt the Plaintiff, either in bar of his Anton, oz in abatement of his Writ, &c. the judg⸗ 
ment is all one, viz. Nihil capiat per breve; and it appeareth by the Recozd, whether the Plea 
did go in bar, oꝛ to the zit. And the canſe of the judgment is never entred in the Recozd in 
any caſe, foz that upon conũi deration had of the Becozd, it appeareth therein. 


Sect. 


C Tem, ſi home ſoit diſſeiſie, & 
le · diſſeiſoꝛ devie, ſon Peire, 
eſteant eins per deſcent, oꝛe lentry 


de le diſſeilee eſt tolle; 4 fi le dil⸗ 
ſeiſte poꝛta ſon bꝛiete dentry ſur 


diſleiſin en le Per, envers kHeire, 


e tHetre diſclaime en le nn 7 


ec. le Demandant pott averrer 

bitefe q il eſt tenant come le bnyefe 
ſuppoſe, ſil voit, pur recoverer (es 
damages; mes unco!e fil voit re: 


kinquiſher le averment, cc. fl pott 
loyalment_. ent en la terre ꝑ cauſe 


del diſclaimer, nient obſtant q ſen 
entrie adevant kuit tolle, & ceo uit 
adjudge devät mon maſter Sir R. 
Dandy tades Chlefe Juſtice de la 
Common Bank, æ ſes Compag- 
ntons, cc. 


692. 


Lſo, if a man be diſſeiſed, and 
the Diſſeiſor die his heir being 

in by deſcent, now the entry of the 
Diſſeiſee is taken away; and if the 
Diſſeiſee bring his writ of entry Sur 
dliſſeiſin in the Per againſt the Heir, 
and the Heir diſclaim in the tenan- 
cy, &c. the Demandant may aver his 


Writ that he is Tenant as the Writ 


ſuppoſeth, if he will, to recover his 
damages; but yet if he will relin- 


quiſh the averment, &. he may law- 


fully enter into the Land becauſe of 
the Diſclaimer,notwithſtanding that 
his Entry before was taken away; 


and this was adjudged before my 


Maſter Sir R. Dandy late Chief Ju- 
ſtice of the Common Place, and his 


| Companions, Sc. 


C 12 ſi home ſoit diſſeiſie, Oc. Albeit in this caſe, and in the caſe befoze, the En⸗ 36 H. fol. 29. 


try of the Demandant is his own act, and the Demandant hath no expꝛeſs judgment 


to recover, pet ſhall he be remitted, becauſe he 


in judgment of the Law ſhafl be in accozding 


to the title of his Writ, and by his Entry defeat the Diſcontinuance, and conſequently is re⸗ 


mitted to his ancient Eſtate, 


Sir Robert Dandy Knight, was a Gentleman of an ancient and fair deſcended Fa= 
milp, and Chief Juſtice of the Court of Common Pleas, a grave, reberend, and learned Judge 
of whom our Authoꝛ ſpeaketh here with very great reverence, as pou map perteive. And 
here is to be noted how neceſſary it is, after the example of our Juthoꝛ, to oblerbe the Judg⸗ 
ments and Reſolutions of the Sages of the Law. 


Yyyy Sea, 


3E. 4 41 4E, 4. 38; 


Lib. 3. 


29 Aſſ. p. 25. 43 Aſſ. p. 3. 
ri H. 7 20. 3 H. 6. 19. 
40 E. 3.43. 


8 R. 2. Quar. Imp. 199. 
19 H. 6. 30. 8 H. 6 17. 
21 Hñ. 6. 2. 3 H. 4.8. 

14 H. 6. 15, 16. 37 H. 6. 
18. 26 H. . 4. F. N. B. 36. 
f. & 35. b. 


22 Aſſ. p.33. en le caſc. 
de Theobald Grinvile. 


13 H. 4, . H. 1 . 

8 14 1 — 

35 Aſſ. 8.917 Aſi. 3. 
29 All 53. 43 E. 3.17. 
Parkers caſe, 44 E. 3+ 
Eſtop. 10. 2x H.6.2. per 
Paſton, 8 H. 17. per 
Cotiſmere. 


continueth in Fee, the 
in tail recontinueth the Mannoꝛ by 


Gap. 12. 


C Eere appeareth a 
diverlitp between 
aright of Entrp, 

and a right of tion ; foz if 

a man of full age habing; but 

a right of Action, taketh an 

eſtate to him, he is not re= 

mitted : but where he hath a 

right of Entrp, and taketh 

an Eſtate, he by his Entrp 
ts remitted. becauſe his Entrp 
ts lawcu! ; and if the Diſſet= 
ſo: enfeoff the Diſſeiſee and 
others, the V iſſeiſee is remit⸗ 
ted to the whole, fo: his En⸗ 
try is lawtul: otherwiſe it is 
ik his Entrp were taken 
abap. 


v. 
¶ Lou le Entrie eft 


congeable. A. is diſſeiſed of 
a Mannoꝛ, whereunto an Ad⸗ 
vowſon is appendant, an e= 
ſtranger ulurps to the Ad⸗ 
bowſon, if the Diſſeiſee enter 
into the Mannoz, the Ad⸗ 
vowſon is recontinued again, 
which was ſevered bp the 
uſurpation. And ſo it ts, if 
tenant in tail be of a 


anno: 


Of Remitter. 


Seck. 693. 


C Tem, lou lentry 

dun home eſt 
congeable,coment que 
il pꝛent Eſtate a luy 
quand il eſt de pleine 
age, pur terme de vie, 
ou en Taile, ou en 
kee, ceo eſt un Remit- 
ter a luy, ſi tiel pꝛi⸗ 
ſel de eſtate ne ſoit 
per fait indent ou per 
matter de Reco, que 
concludera ou eſtop⸗ 
pera. Car ſi home ſoit 
diſſeiſie, æ repent E- 
ſtate de le Diſſeiloz 
ſans fait, ou per fait 
polle, ceo eſt un remit᷑ 
al Diſleiſee, ac, 


Sed.693. 


A Lfo, where the en- 
try ofa man is con- 
geable, although that 
he takes an eſtate to 
him when he is of full 
age, for term of life,or 
in Tail, or in Fee, this 
is a Remitter to him, if 
ſuch taking ofthe eſtate 
be not by Deed inden- 
ted,orby matter of Re- 
cord, which ſhall con- 
clude or eftop him: for 
if a man be diſſeiſed, 
and takes back an eſtate 
from the diſſeiſor with- 
out Deed, or by Deed- 
poll, this 1s a Remitter 
to the Diſſeiſee, &c. 


whereunto an Pdvowſon is appendant, the tenant in tail dil⸗ 
iſcontinuee granteth awap the Fdvowſon in fee, and dieth, the iſſue 
recoberp, he is thereby remitted to the Adbowlon, and in 


both caſes he that right hath ſhall pzeſent when the Church becometh void. 
The Patron of a Benefice ts outlawed, and the Church becometh void, an eſtranger uſurp⸗ 


eth, and fix months paſs, the King doth recover in a Quare impedit, and remove the Incum⸗ 
bent, &c. the Ydvowlon is recontinued to the righttu Patron, Ind ſo note a diverſity bc= 
tween a Becontinuance and a Kemitter, foz a Kemitter cannot be p2operly, unleſs there be 
two titles, but a Recontinuance map be where there is but one. | 


q Per fait indent, . Here it appeareth, that if the Diſſeiſoꝛ by Deed indented 
make a e fo: life, oz a Gift in tail, oz a Feoffment in fee, whereunto Liverp of Seiſin 
is requiſite, pet the Deed indented ſhall not ſuffer the livery made acco:zding to the fozm and 
effect of the Indenture, to wozk any Remitter to the Diſſeiſee, but ſhall eſtop the Diſleiſee to 
claim his fozmer eſtate : and if the Diſſeiſoz upon the Feoffkment doth reſerve any rent oz con⸗ 
dition, &c. the rent oz condition is good: and the reaſon where foꝛe a Deed indented ſhall con= 
nmr 12 — then — 5 i. foz that —X.— poll is only the Deed of the 

> 2, and Leſſoz, d indented is t eed ol rties; and therefoze 
as well the taker as the giber is concluded. 18 "OY ; l 


C Os per Record. 28 by Fine, Deed indented, and enrolled, and the like, 


UMI 


Lib. 3. 


Of Remitter. Seck. 694, 69 5, 696. 


Sect. 694. 


(I Cem, ſi home leſſa terre pur 


term de vie a un auter, le 
quei aliena a un auter en fre, E 
Taliente kait eſtate a le Leflo2, ceo 
eſt un Remitter al Lefſoz, pur ceo 
que 8 Entrie fuit congeable, tc. 


Lſo, if a man let land for term 

of life to another, whoalieneth 
to another in fee, and the Alienee 
make an Eſtate to the Leſſor, this is 
a Remitter to the Leſſor, becauſe 
his Entry was congeable, &c. 


This is evident enough upon that which hath been ſaid. 


SeF. 


C Jem. ſi hom̃ ſoit diſleiſie & le 
Diſſeiſoꝛ leſſa la terre al dil⸗ 


eilte per fait poll, ou ſans fait, pur 


terme des ans, ger qͥ le diſſeiſa en- 
tra, ceſt entre eſt un Remitter a le 
diſſeiſee. Car en tiel caſe lou lentre 
dun home eſt congeable, © un leaſe 
eſt fait a luy, coment que il claima 
per parolr en Pais, que il ad eſtate 
per fo2ce de tiel leaſe, ou dit overt- 
ment que il ne claima riens en la 
terre (i non per fo2ce ds tiel leaſe, 
uncoꝛe ceo eff un remitter a luy, 
car tiel diſclaimer en le Pais neſt 
riens a purpoſe.Mes ſil diſclatmer 
en Court de Reco2d que fl nad 
Eſtate fozlqs per foꝛce b tiel leaſe, 


& nemp auterment,dong il eſt con- 


clude, #c. 


695. 


Lſo, if a man be diſſeiſed, and 

the Diſſeiſor let the Land to 
the diſſeiſee by deed poll, or without 
deed, for term of years, by which the 
diſſeiſee entreth, this entry is a re- 
mitter to the diſſeiſee. For in ſuch 
caſe where the entry of a man is con- 
geable, and a leaſe is made to him, 
albeit that he claimeth by words in 
Pai is, that he hath eſtate by force of 
ſuch Leaſe, or ſaith openly, That he 
claimeth nothing in the Land but by 
force of ſuch leaſe; yet this is a Re- 
mitter to him, for that ſuch diſ- 
claimer in Paiis is nothing to the 
purpoſe. But if he diſclaim in Court 
of Record, that he hath no eſtate but 
by force of ſuch leaſe, and not other- 
wiſe, then is he concluded, &c. 


4 H appeareth a diverſity between a claim in Pails of an Eſtate, and a Claim of Be⸗ 
| coꝛd; foz a Claim in Paiis ſhall not hinder a Nemit ter. Dtherwile it is ot a Claim 


of Recoꝛd, becauſe that doth twozk a Conclullon. 


Sea. 696. 
il 12 „ ſt deux Al if two Joyn- © HE: note a Diberũ⸗ 


Joyntenants ſet- 


ty wozthy the obſer= 


tenants ſeiſed of yajion: that where 1 


ſie de certein Tene⸗ certain Tenements in tenants oz Coparceners have 


one and the ſame remedp, it 


ments en Fee, lun Fee, the one being of the one enter, the other ſhall 


rr enter 


364 


Lib. 3. 


10H.6 10. 19 H. 6.4. | 
31 H 6. tit, Ent. cong. 


34. 


% 


Vide 35 Al, Pl. ultim: 


Cap. 13. 


enter alſo : but alſo where re⸗ 
medies be ſeveral, there it is 
othcrwiſe. As if two Jopn⸗ 
tenants oz Coparceners jopn 
in a real Action, where their 
entry is not lawful,” and the 
one is ſummoned and ſeve⸗ 
ted, and the other purlueth 
and recovereth the moietp, 
the other Jopntenant oꝛ Co= 
parcener ſhall enter and take 
the pꝛoflts with her, becauſe 
their remedp was one and the 
ſame. But where two Co⸗ 
parceners be, and thep are 
Ddiſſeiſed.and a diicent ts caſt, 
and they have iſſue and die, 
if the iſſue of the one recover 
her motety, the other ſhall 
not enter with her, becauſe 
their remedies were ſeveral ; 
and pet when both ha be reco⸗ 
vered, they are Coparceners 
again. Di here in this cale, 
that Littſeton puttcth , the 
two jopntenants have not 
equal remedp, foꝛ the Jnfant 
hath a right of entry, andthe 
other a right of action ; and 
therefoze the Inkant being re⸗ 
mitted to a moietp, the other 
ſhall not enter and take the 
pꝛofits with her. 

It A. and B. Jopntenants 
in kee, be diſſeiſed by the Fa⸗ 
ther of A. who dieth ſeiſed, 
his ſon and heir entreth, he 
ts remitted to the whole,and 
his companion ſhall take ad⸗ 
vantage thereof. Dtherwiſe 
here in the caſe of Littleton, 


Of Warranty. 


eſteant de pleine age, 
lauter deins age ſont 
diſſeiſies, cc. & le dil⸗ 
ſeiſoꝛ moꝛuſt ſeiſie, & 
ſon iſſue entra, lun de 
les Joyntenants eſte⸗ 
ant donque deins age, 
c apzes que il vient 
al pleine age, lheire 
le Diſſeiſo2 leſſa les 
Tenements a meſmes 
les Joyntenants pur 
terme de lour deux 
vies, ceo eſt un remit⸗ 
ter (quant al moiety) 
a celuy que fuit deins 
age, pur ceo que il 
eſt ſeiſie de ceſt mot- 
ety que affiert a luy 
en Fee, pur ceo que 
ſon entre fuit con- 
geable, Mes lauter 
Joyntenant nad en 
lauter moiety fozſque 
eſtate pur terme de ſa 
vie, per foꝛce Þ k leaſe 
pur ceo que 8 entre 
kuit tolle, æc. 


SeF. 697. 


full age, the other 
within age, be diſſeiſed, 
& c. and the Diſſeiſor 
die ſeiſed, and his Iſſue 
enter, the one of the 
Joyntenants being then 
within age, and after 
that he cometh to full 
age, the Heir of the 
Diſſeiſor letteth the 
Tenements to the ſame 
Joyntenants for term 


of their two lives, this 


is a Remitter (as to 
the moiety ) to him 
that was within age, 
becauſe he is ſeiſed of 

the moiety which be- 
longeth to him in fee, 
for that his Entry was 
congeable. But the 
other Joyntenant hath 
in the other moiety 
but an eſtate for term 
of his life by force of 


the leaſe, becauſe his 


Entry was taken away, 


Cc. 


foz that the advantage is given to the Infant, moze in reſpect of his perſon than of His right 
whereof his companion ſhall take no advantage. But if the Gaandfather had hs 
Fopntenants, and the Land had deſcended to the Father, and from htm to A. and then A. had 
died, the Entry of the other ſhould be taken away by the firſt deſcent ; and therefoze he would 


not enter with the heir of A. 


But here in the caſe of Littleton, if after the deſcent the other Joyntenant had died, and t 
Infant ſurvived, ſome ſap that he ſhould habe entred into the whole. becauſe he is — in —— 


ment of Law, ſolelp in by the firſt teoffment, 


and he claimeth not under the deſcent, 


Cap. 12. 


Of Warranty. 


L eff cõmune⸗ 


— neon ns” 


Sect. 697. 


C IE et communement 
dit. gere by the opini⸗ 


on of Littleton, (ommunis opi- 
nio is of authozitp, and ſtands 
with the Rule of Law, A 
communi obſeryantia non eſt rece- 


C Tr is commonly 
ſaid that there 

be three Warranties, 
ſcil. Warranty Line- 
all, Warranty Colla- 
rantie 


Vide Sec. 288. 331: ment dit,Que 


trois Sarran⸗ 
ties p ſont, S, Gar- 
rantie lineal, Gar⸗ 


Lib. 3. 

rantie collateral , ' 4 
garrantie q̃ commence 
P diſſeiſin. Et eſt aſca⸗ 
voir, q devant t eſta⸗ 
tute de Glouc, touts 
gaͤrranties queur DiC- 
cendont a eur qur (6t 
heires a eur q feſoyet 
les garranties, fuerot 
barres a meſmes les 
heires a demander al⸗ 
cuns terres ou tene- 
ments encounter les 
Garranties; fozepiiſe 
les Garranties q com⸗ 
mencerent p diſſeiſin, 
car tiel Sarrantie ne 
kuit ung barre al heire, 
pur ceo qle garranty 
commence per to!t, 8. 
per diſſeiſin. | 


Of Warranty. 
teral , and warranty 
that commence by diſ- 
ſeiſin. And it is to be 
underſtood, that before 
the Statute of Glouc' 
all Warranties which 
deſcended to them 
whichare heirsto thoſe 
who made the warran- 
ties, were bars to the 
ſame Heirs to demand 
any Lands or Tene- 


ments againſt the War- 


ranties, except the war- 
ranties which com- 
mence by diſſeiſin. For 
ſuch warranty was no 
bar to the heir, for 
that the warranty com- 
menced by wrong, viz. 
by diſſeiſin. 


Sed.6 — 7. 
dendum: and again, Minime 
mutanda ſunt quæ certam ha- 
buerunt interpretationem. 

Here our Juthoz begin= 
neth this Chapter with an 
exatt diviſion of warranties. 
warranty is a Covenant 
real annexed to Lands oz 
Tenements, whereby a man 
and His heirs are bound to 
warrant the ſame , and et⸗ 
ther upon voucher , oz by 
judgment in a Ulrit of War- 
rantia chartæ to vield other 
lands and tene ments (which 
in old Books is called in 
Excambio) to the value of 
thoſe that ſhall be evicted by a 
fozmer title, oz elſe map be 
uſed by wap of Rebutter. 


¶ Rebouter is a French 
woꝛd, and is in Latine repel- 
lare, to repel oz bar, that is, 
in the underſtanding of the 
Common aw, the action of 
the heir by the warranty of 
his Anceſtoz; and this is 
called to Bebut oz: Repel. 
(c) Britton ſaith, Garranter en 
un ſence fignific defender ſon 
Tenant en ſa ſeiſin; & en au- 


ter ſence ſignifie que fi il ne defende que le garrant luy ſoit tenue eſchanges, & de faire on gree a 
la vaillaunce. (d) Bracton ſaith, Warrantizare nihil allud eſt, quam defendere & acquietare tenen- 
tem qui Watrantum vocavit in ſeifina ſua. (e) Fleta ſaith, Warrantizare nihil aliud eſt quam poſſi- 
dentem vocantem defendere & acquietare in ſua ſeifina vel poſſeſſione erga petentem, &c. & te- 
nens de re Warranti excambium habebit ad valentlam. 


It is to be obſer bed that there be two kinds of Marranties, that is to ſap, Warrantia expreſſa 
& tacita, vulgarly ſaid warranty, in deed, becauſe they be expꝛeſſed; and Warranty in law, 
becaule the Law doth tacitely imply them. And this diviſion of Warranties that Lir:leron 
here ſpeaketh of, he intendeth of Warranties in decd. Ind of Warranties in law moze ſhall 
be laid hereafter in this Chapter. 2s fo2 pꝛomiſes 02 contracts annexed to Chattels real oz 
perſonal, they are not intended by our Juthoz in his ſaid di biſion, but only Warranties con= 
cerning Freeholds and Inheritances. | 


¶ Devart le Statute de Glouc. This Statute was made at a Parliament hol= 
den at Glouceſter in the fixth pear of the Reign of King E. 1. and therefo:e it is called the 
Statute of Glouceſter, | 


¶ Sort barres a meſmes les heires a demander aſcuns terres, &c. 
Foz the Dtatute, as hath been ſaid, made in 6 E. 1. (which was befoze the Dtatute of Do- 
nis conditionalibus which was enacted 13 Edw. 1. ) when all ſtates of Inheritance were Fee= 
fimple. But after the Dtatute of 13 Edw. 1. the heir in tail is not barred by the warranty 
4 — Anceſtoꝛ unlels there be aſſets, as ſhall be ſaid hereafter moze largely in this 
| pter = : 


Wy this Dtatute, of Glouceſter four things are enacted. 

Firſt, That if a tenant by the courteſle alien wth warranty and dieth, that this ſhall be 
no bar to the heir in a Writ of Mordanceſtor without aſſets in Fee-fimple. Ind if Lands cz 
—— deſcend to the heir from the Father, he ſhall be barred having regard to the value 

cors 


Decondlyp, 


BraQ. I. 2. f. 37. I. 5. 380, 
3815 &c. Glanvil. Iib.z. 
c. 12, 3. Ii. 7. cap z. 3. 
lib. 9. cap. 4+ 

Brit. cap- 105. f. 249, 
250, &c. fol. 88. 106. b. 
196, 197. Fleta, Ii. 3. 
cap. 15. lib.6 c 23- 
Mirr. cap · 2. Sea. 17. 


38 E 3.21. 45 E. 3.28. 


(c) Britton, fol. 797. b. 


cd) Bract. lib. 5. fo. 380. 
(e) Fleta, Iib. 5. cap. 15. 


Lib. f. 81. Nokes caſe; 
Vide SeQ. 733. 


Gloc. cap. 3; 
Vide Sect. 724, 725, 
727. &c. P 


Brac. lib. 4. fol. 321. b. 
Fleta, lib 5. c. 54 
7 E. 3. Gar. 47. 


Lib. 3. Cap. 13. Of Warranty. Set. 697. 


Dcconvly, That if the heir, fox want lot aſſets at that time deſcended, doth recover the 
lands of his Mother by foꝛce of this Za, and afterwards aſſets deſcend to the heir from the 
Father, then the Tenant ſhall recover againſt the heir the Inheritance of the Mother bp a 
wꝛit of Judgment, which ſhall iſſue out of the Becozd, to reſummon him that ought to war= 
rant, as hath been done in other Caſes, where the heir being vouched cometh into the Court, 
and pleadeth that he hath nothing bp deſcent. ; 5 

Thirdly, That the iſſue of the ſon (hall recover by a bozit of Coſinage, Aicl and Baſaiel. 

Ind laſtly, That the heir of the wife after the death of the Father and Mother ſhall be 
barred of his Action to demand the Heritage of the Mother by a Writ of Entrp, which 
— Father aliened in the time ok his Mother, whereof no Fine was levied in the Rings 

ourt. 

Concerning the firſt, there be two points in law to be obſerved. | 

(e) x E-2. tit. Gar. 83. Firſt, Albeit the Statute in this article name a wzit of Mordanceſter, and after wzits of 

4 6.3 Gar.63 18 E.3. Coſinage, Ajel and Baiſaiel, (e) pet a wit of Bight, a Formedon, a wait of Entry Ad Com- 

51. Pl. Com.116.7 E.3. munem Legem, and all other like Auions are within the purview of this Dtatute, foz thoſe 

$3 Temps. E-1-Gar.87. Actions are put but foz examples. 

=» Bo. 2a 8 o. ow Secondly, Where it is ſaid in the ſaid Act, (the Tenant by the courte lle alien) pet this 

7 B5er J. Ar. £18 2. Mcleale with warranty to a Diſleiſoz, Sc. ts within the purview of the Dratute,foz that it is 

— equal miſchie; and if that evaſlon might take place, the Statute ſhould have been made 
n vatn. 

22 Aſ.g. & 37. Temps. If Tenant by the Courteſie be ok a Seigniozp, and the Tenancy eſcheat unto him, and 

E. 1. Gar. 86. after he alieneth with warranty, this ſhall not bind the iſſue, unleſs aſſets deſcend, foꝛ it is in 
equal miſchif. But notwithſtanding this Dtatute, if Feme Tenant in dower had altiened 

(*) 11 H. 7. cap. 20, in fee with warranty, and died, the warranty had bound the heir until the Statute (*) of 
II H. 5. fince our Juthoz wzote, By which Dtatute the heir may enter notwithſtanding 
ſuch Warranty. 

ISE. 3. 9. But note, there is a diverſity between a warranty on the part of the mother, and an eſtop⸗ 
pel. Foz an eſtoppel, of the part of the Mother ſhall not bind the heir, when he claimeth 
from the Father. As if Lands be given to the Þusband and Wife, and to the heirs of the 
Dusband, the Husband make a gift in tail, and dieth, the Wife recovereth in a Cui in vita 
— the Donee, ſuppoſing that ſhe had Fee-\lmple, and maketh a feoffment and dieth, the 

onee dieth without iſſue, the iſſue of the Husband and Wife bzing a Formedon in the BRe⸗ 
verter againſt the Feoffee, and notwithſtanding that he was heir to the eſtoppel, and the 
Mother was eſtopped; pet foz that he claimed the Land as heir to his Father, he was not 
eſtopped. Note that Warranties are favoured in Law, being part of a mans aſſurance, but 
Eſtoppels are odious. : 


21 R. z. Judgment 263 FJ a eme heir of a Diſſei ſoꝛ infeoffeth me with Warranty, and marrieth with the Dil⸗ 
ſeilee, if after the Diſſeiſee bzing a Przcipe againſt me, J rebut him, in reſpect of the 
Warranty of his Wife, and pet he demandeth the Land in another right. And ſo if the hul⸗ 
=—_ 152 * demand the right of the wife, a Marrantp of the cotlateral anceſtoz of the huſ- 
n r. | 


If a Woman had been tenant foz life, the remainder oꝛ reverſion to her next heir, and the 
if. 5. ap.20. woman had aliened in fee and died, this Warranty had barred her heir in Remainder oz 
Vie Sd. 995. See this Beverſlon, but it is partly holpen by the ſaid Ft of 118.7. viz. where the woman hath any 
Stature of 11 H.7.c 20. eſtate foꝛ lite of the inheritance oz purchaſe of her husband, oz given to her by anp of the In⸗ 
wel exgoraded, Ly. I, — ot ove — —.— —— — — — to the — y r 2 1 — e 
. 176, in . nceſtoꝛs, e her a on, Keleaſe oꝛ Confirmation wit rrantyp not bind the 
Mildmays caſe, 3 & heir, 
4 Ph & M. Dier 146. 
Lib. 3 f. 595 60, 61, 62. To the autho iti 4 
coln-Col. caſe, Pl. 0:ities quoted in the margent, which may ſerbe as Commentaries upon the laid 
— fol. 56 20 i. Statute, I will only add two caſes, 2 was: (f) Þ man ſeiſed of Lands in fee levied a 
Dier ** — Stud. _ — > — 14 — wy and after to the 2 of his wife, and of the uy oe ”= 
55 8 El. Dier 248. 19 El. her body m begotten opnture, and had iſſue male, and after he and his = 
_— — by vied a fine, and ſuffered a common Recovery, the husband and wife 8 the iſſue male 
Gora Browns caſes lib. entred by fozce of the ſatd Statute of 11 H. 7. And it was hol den by the Juſtices of Afliſe 
5. f 79. Fitzh, caſe, ( the Caſe coming down to be tried by Niſi prius ) that the entry of the iſſue male was law-= 
F000 
> Mich. 13 Jac. inter being (ole, 0: any after-=tal usband, but is r with her husband, 
1 . — made the joynture. Sed qui hæret in litera hæret in cortice; and this Caſe being in the ſame 
muni Banco Lincoln, miſchief᷑ is therefoze within the remedy of the Statute by the intendment of the makers of 
the ſame, to avoid the diſheriſon of heirs, who were p2ovided fox by the ſaid Joynture, and 
. Eeipectally by the husband himſelf that made the jopnture, which (as it was ſaid) is a ſtronger 
(s) Paſch. 17 El. in Caſe than the example ſet down in the Statute, The other was, (g) 2 man is ns — 
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Lands in the right of his Wife, and they two levy a Fine, and the Conulee grant and ren⸗ als 
dereth the land to the husband and wife tn ſpecial tail, the remainder to the right Heirs — + = — ſelf 
of the Wife, they have iſſne, the Dusband dieth, the wife taketh another Husband, and thep beard and obſerved. 
t wo levp a fine in fee, and the iſſue entxeth, this is directly within the Letter of the Sta= 
tute ; and pet it is out of the meaning, becauſe the eſtate of the land moved from the Mife; 
ſo as it was the purchaſe of the Husband in the Letter, and not in meaning. But where the 
Woman ts tenant foz life, by the gift and conveyance of any other, her altenation with war= 
ranty ſhall bind the heir at this day. Do ik a man be Tenant foz lite, /vthectwiſe than as 
Tenant by the Tourteſie) and alien in fee with warranty, and dieth, 8 Hall-at this dap 
bind the heir, that hath the Reverſlon dz Remainder by the Commgn Law not holpen 
bp any Statute. But all this is to be underſtood, unleſs the Heir that bath the Beverſton 
oz Remainder doth avoid the Eſtates ſo aliened in the life of the Anceſtoꝛ, foz then the Eſtate $e8. 723. 
being avoided, the Marrant being annexed unto the Eſtate, is avoided alſo, twhcteof moꝛe 
tall be ſatd in this Chapter in his pꝛoper place. And therefoze it is neceſſary fo: the Heir 
in ſuch caſes to make an Entry as ſoon as he hath notice oz pꝛobable ſuſpition of ſuch alie= 


nation. 3 : 
As to the ſecond clauſe of the Dtatute of Glouceſter. There are two points of Law to be 


obler ved. 


Firſt, That by the expꝛels purview of the Statute, if aſſets do after deſcend from the pl. com. Fulmerſtones 
Father, then the Tenant ſhall have recovery oz reſtitution of the Lands of the Mother. But c, 10. a. Li. 8. f. 33. 
in a Formedon, if at the time of the Warrantp pleaded, no aſſets be deſcended wherebp the Syms caſe. 
Demandant recovereth, if after aflets deſcend, there the Tenant ſhall have a Scire facias foz 
the aſſets, and not foꝛ the Land intailed. And the reaſon hereof is, that if in this caſe 
the Tenant ſhould be reſtozed to the Land intailed, then if the iſſue in Tail aliened the 
aſſets, his iſſue ſhould recover in a Formedon; and therefoze the Dages of the Law, to pꝛe⸗ 
bent future occaſſions of Suits, reſol ved the ſaid diverſity in the cales abobeſaid, upon confi= 
—— and conſtruction of the Statute of Glouceſter, and the Statute of de donis Condi- 
tionalibus. 5 n 

Secondlp, It is to be obſerved, that after aſſets deſcended , the Reroverp all be by 
Arit of Judgment, which all iſſue out of the Boll of the Juſtices, &c. And hert two 
things are to be declared and explained. Firſt, by what Writ, &c. and that is clear, viz. 
bp Scire facias. But the ſecond is moze difficult, and that is upon what manner of judgment Lib. 8. fol.$3,$4. Sy wo 
the Scire facias is to be grounded; foz explanation whereof it is to he underſtood, that if the caſe, ib 134. Mary 
Tenant will have benefit of the Statute, he muſt plead the Warranty, and acknowledge $hipleys caſe. 
the title of the Demandant, and pꝛap that the advantage of the Dtatute map be ſaved unto 
him. And then if after aſſets deſcend, the Tenant upon this Recoꝛd ſhatl have a Scire 
facias. And if aſſets deſcend but foz part, he ſhall Have a Scire facias foz ſo much. But if the 
Tenant plead the warranty, and plead further that aſſets deſcended, &c. and the Demandant 
taketh iſſue that aſſets deſcended not, &c. which iſſue is found foz the Demandant, where= 
upon he recovered, the Tenant, albeit aſſets do after deſcend, ſhall never have a Scire facias 
upon the laid Judgment, foz that by His falſe Plea he hath leſt the benefit of the ſaid 
tatute. - 
Touching the third, ſulfictent hath been ſpoken befoze. Foz the laſl, it is to be obſerved, 
That if the Husband be ſeiſed of lands in the right of his wife, and maketh a feoffment in fes 5g 
with warranty, the Wife dieth, and the Husband dieth, this Uatranty (hall not bind the ; 
Heir of the Mite without aſſets, albett the Husband be not Tenant by the courtefle. But of $F 2: tit Gar 81 18 
this vou (hall read moze hereafter, wh Cn t. Gar 81 18 f. 
In the mean time know this, that the learning of Warranties. is one of the moſt curious nn 
and cunning Learnings of the Law, and of great tiſe and conſequence. ln 7 


- 


C A demander aſcuns terres ou tertements. A Warranty map not only be an⸗ 
nexed to Freeholds, oz Inheritances cozpozal, which paſs by liverp, as Houſes and Lands, 
but alſo to Freeholds oꝛ Inherttances incozpozeal, which lie in grant, as A dvowſons, and 
to Rents, Commons, Eſtovers, and the like, which iſſue out of Lands oꝛ Tenements. Ind 
not only to Jnheritances in eſſo, but alſo to Bents, Commons, Eſtovers, &c. newly created. 1 
As a man ( ſome ſay ) map grant a rent, & c. out of Land fo lite, in tail, oz in fee with 2 H. 4.17. 30 f 8. Pier 
Warranty ; foz though there can be no title pꝛecedent to the Rent, yer there map be a title feen 19. 27 idme. 
precedent to the Land, out of which it iſſueth befoze the grant of the Rent, which Bent may voucher 194. = E x. 
be avoided by the recovery of the Land, in which caſe the Gzantee map help himſelf by a Exchange 16. 9 E. ,, 
Warrantia Chartz upon the eſpecial matter. Ind ſo a warranty in law may extend to a rent, 15E 49-29 All. 13. 
cc. newlp created; and therefoze if a rent newly created be granted in Exchange foz an acre | 
of Land, this Exchange is good, and ebery Exchange implieth a Warranty in Law. And 
loa rent newly created map be granted foz owelty of partition. 2 

man 


Lib. 3. 


Vide SeQ. 741. 


Gap. 13. 


Of Warranty. 


Sect. 698. 


2 man ſeiſed of a Rent ſeck iſſuing out of the Mannoz of Dale, taketh a wife, the husband 


| 71. 9 E. teleaſeth to the Ter⸗tenant, and warranteth Tenementa przdi&a, and dieth, the wife bzing= 
48 # L A 4 etha — fo of Dower of the Rent, the Ter⸗ tenant ſhall vouch,foz that albeit the releaſe enured 
30. 21 H.y.9.3H-7-4 bp wap of extinguiſhment, pet the warranty extended to it, and by the warranty of the land 
d, that are ſuſpended 02 diſcharged at the time of the 


7 H. 4 17. 10 6.4 9b: 
21 E. 4 26. 14 H. 8.58. 
30 H. S. Dier 42. 


all Rents, &c. iſſuing out of the lan 
Warranty created, are warranted alſo. 


Pq. 


7 


Arrantie que 
commence per 


C 


diſſeiſin, & c. It is called 


aà warranty that commenceth 


7.3 41 43 E. 3.17. 
50 E. 3. 12. vide Sect. 
611. 


Lib. $; fol. 79. b. 
Fitzherberts caſe. 


21 E. 3. tit. Garranty 
28. 


by diſſeiſin, becauſe regularly 
the con veyance whereunto the 
warranty is annexed doth 
work a diſſeiſin. 

In this Section Littleton 
putteth ix Examples of a 
Warranty commencing bp 
Diſſerfin, viz. of a feoffkment 
made with warranty by Te⸗ 
nant foz years, by Tenant at 
will, by Tenant by Elegit, by 
Tenant by Statute Mer⸗ 
chant,and by Tenant by ſta⸗ 
tute Dtaple : all theſe and 
the other examples that Lit- 
tleron putteth of this kind of 
warranties in the ſucceeding 
Sections, have four quali⸗ 
ttes. 


Firſt, that the diſſeifin is 
done immediately to the heir 
that is to be bound; and yet if 
the father be tenant foz kite, 
the remainder to the lon in 
kee, the father by Covin and 
conſent maketh a Leaſe foz 
pears, to the end that the Lef= 
ſee ſhall make a feoffment in 
fee to whom the father ſhall 
releaſe with warranty, and 
all is executed accozdinglp, 
the father dieth, this r= 
rantp (ſhall not bind, albeit 
the Diſſeiſin was not dane 
immediately to the ſon; foz 
the feoffritent of the Leſſee is 
a diſſeifin to the father, who 
is particeps criminis. Oo it is 
if one bzother make a gift in 
tail to another, and the uncle 
diſſeiſe the Donee, and en= 
feoffeth another with war⸗ 
rantp , the uncle dikth, and 
the warranty . delcendeth 
upon the Donoz , and 
the Donee dieth without 


Sec. 698. 


C Arranty que 


commence ꝑ 


_Difſeifineſt en tiel foꝛm, 
ſicome lou il eſt pier 


c fits, & le fits pur⸗ 
chaſe terre, 4c. & leſſa 
meſme la terre a fon 
pier pur terme dans, 
pier per ſon fait ent 
enfeoffa un auter en 
kee, & oblige luy & ſes 
heires a garranty, & 
le pier devy, per que 
le gartanty deſcenviff 
al fits, ceo gatranty 
ne barrera my le fits, 
car nient obſtant cel 


garrantie le fits poſt 


bien enter la terre, 
ou aver un alliſe en⸗ 
vers PAlience il voit, 
pur ceo que ł garran- 
tie commence per dil⸗ 
ſeiſin 5 car quant le 
pier que navoit eſtate 
koꝛlque pur terme des 
ans, fiſf un Feoll⸗ 
ment en kee, ceo kuit 
un diſſeiſin al fits de 
tratſktenement que a- 
dong kuit en le fits. 


En melme le maner 


eſt, ſi le fits leſſa a le 
pier la terre a tener a 
volunt, -& puts le pier 
fait un feoffment ove 


Arranty that 

commence by 
diſſeiſin is in this man- 
ner, as where there is 
father and ſon, and the 
ſon purchaſeth, land, 
&c. and letteth the 
ſame land to his father 
for term of years, and 
the Father by his deed 
thereof enfeoffeth a- 
nother in fee,and bind 
him and his heirs to 
Warranty, and the fa- 
ther dies, whereby the 
Warranty deſcendeth 
to the ſon, this warran- 
ty ſhall not bar the 
ſon; for notwithſtand- 
ing this warranty the 


Son may well enter 


into the Land, or have 
an Aſſiſe againſt the 
Alienee if he will, be- 
cauſe the Warranty 
commenced by diſſei- 
ſin; for when the fa- 
ther which had but an 
eſtate for term of years 
made a Feoffment in 
fee, this was a diſſeiſin 
to the Son of the free- 
hold which then was 
in the Son. In the 
ſame manner it is if the 
8on letteth to the Fa- 
garrantie 


Lib.3. 


garrantie, cc. Et ſi 


come eſt dit de pier, 


iſnt poit eſtre dit de 
rheſcun auter aunce- 
fler, cc. En melme 
le maner eſt, ſi Te- 
nant per Elegit, Te- 
nant per StatuteVer- 
chant, ou tenant per 
Statute de le Sta- 
ple fait feoffment en 
fee oveſque garran- 
tie, ceo ne barrera 
my k Heire: que doit 
aber la terre, pur ceo 
que tiels garranties 
— per dil 
n. 


Of. Warranty. 


ther the Land to hold 


at will, and after the fa- 


ther make a feoftment 
with Warranty, &c. 
And as it is faid of the 
father, ſo it may be ſaid 
ofevery other anceſtor, 
&e. In the ſame manner 
is it, if Tenant by Elegit 
Tenant by Statute Mer- 
chant, or Tenant by ſta- 
tute ſtaple make a feoff- 
ment in Fee with war- 
ranty, this ſhall not bar 
the heir which ought to 
have the Land, becauſe 
ſuch Warranties: com- 
mence by diſſeiſin. 


only avoid the feoffment 


Sedt. 699. 


iſſue, albeit the diſſeiſin was 
done to the Donee; and not to 
the Ponoz 3 vet the Warrantp 
Gall not bind him. The fa= 
ther, the ſon, and a third per⸗ 


ſon are Jopntenants in tee, the 


father maketh a feoffment in 
fee of the whole with Mar⸗ 
ranty, and dieth, the ſon di⸗ 
eth, the third perſon ſhall not 


his own part, but alſo fs: 
part of the ſon, and he hall 
take advantage that the war⸗ 
rantp commenced by Diſlet= 
fin, though the Diſſeifin was 
done to another. 

The ſecond quality appea= 
ring in Littletons examples ts, 
that the Warranty and Dilſ= 
ſeifin are ſimul & ſemel, both 
at one andthe ſame time. (y) 
And pet if a man commit a 
diſſeiſin of intent to make the 
feoffment in fee with Mar⸗ 
rantp, albeit he make the fe= 
offment many years after the 


diſſeifin, not withſtanding becauſe the Marranty was done to that intent and purpoſe, the 
Law ſhall adjudge upon the whole matter, and by the intent couple the Diſſeiſin and Mar⸗ 


rantp together 


The third quality is, that the Utarranty commenceth bp diſſeifin bp all | theſe examples 


— it ſhould bind it ſhould bind as a Col 


fin ſhall not bind at all. 


¶ Ne barrera my le heir, & c. 


| Foz by the authozity of our Authoꝛ himſelf, a Leſ⸗ 


ſee foz pears map make a feoffment, and by his feoffment a fee fimple ſhall paſs, ſo as albeit 
as to the Leſſoꝛ it woꝛketh by diſſeifin, pet between the parties the Warranty annexed of 
ſuch eſtate ſtandeth good: upon thith the feoffee. map vouch the feoffoz oz His heirs, as by 
foꝛce of a lineal Warranty, And therefaze if a leſſee fo pears 02 Tenant by Elegit, &c. oz a 
diſſeiſoꝛ incontinent make a feoffment in fee with Warranty, if the feoffee be impleaded, he 
ſhall vouch the feoffoz, and after him his heir allo, becauſe this is a Covenant real, which 
binds him and his heirs to recompence in value, if they have Aſſets by deſcent to recom= 
pence, foz there is a feoffment de facto, and a feoffment de jure: (%) And a feoffment de facto 
made by them that have ſuch intereſt oꝛ poſſeſſion, as is-afozeſaid, is good between the parties, 
and againſt all men but only againſt him that hath a right. And theretoꝛe if the Loꝛd be 
Sardein of the Land, oz if the Tenant inaketh a Leaſe to the Lozd foz pears, oz if the Lozd 
be Tenant by Statute-Werchant oz Staple, oꝛ by Elegir- of the tenancy, and make a feoff= 
_ in — he hereby doth extinguiſh his Deigniozy, although having regard to the Leſſoz 
S a n. =p 5 8 

The fourth quality is a Diſſeiſin, mut that is put fo2 an example, and the rather foꝛ that 
it is moſt uluati and frequent, but a Warranty that commenceth by abatement oz intruſlon 
(that is, when the abatement oz intruſton is made of intent to make a feoffment in fee with 
Warranty) ſhall not bind the right heir, no moze then aWarranty that commenceth by diſſei⸗ 
fin, becauſe ali do commence by w20ng. And lo it is if the tenant dieth without heir, and an 
Anceſtoꝛ oz the L02d enter-befoze the entry of the Lozd, and make a feoffment in fee with 
Warrantp and dieth, this Warranty ſhall not bind the Lozd, becauſe it commenceth by 
Wong, being in nature of an abatement. Et fic de ſimilibus. 


Sect. 69 g. 
I ſi Gardein en Chival- Lſo if Gardein in Chivalry, 


rie, ou Gardein en Socage or Gardein in Socage make 
3333 fait 


Nn 5 * 2 L 
2 . 7 


367 


y) 19 H. 8. 13. lib. 5. 
21.73 b. Fitzb, caſe: 


lateral Marrant, and therefoze commencing by Diſ⸗ 


Vide Se& 611.699; 
Bract. fol. 2 16,223. 224. 
Fleta lib. 4 cap. 15 1,2. 
Britton, cap diileifin- 
$50 E. 3. 12. b. 8H 7.5. 
7 E. 3.1 f. 14 E. 3. Feoff- 
ments en faits 67. 

18 E. 2. Live 36. 

4 E. 2. Briefe 790. 

T9 E. 2. Aſſ. 400. 


43 E. 3. Diſſ. 5. 3 EA. 17 
12 E 4.12, 10 E. 4. 18. 
F. N. B 20. l. 3. fol, 78. 
in Fermors cãſe. 
(Y Temps E. 1. coun - 
terplea de voucher 126. 
Hong. ibid. 2 1 
e .. t 
ſecond part of the I. 


Of Warranty. 


(3.3. 


C 45.1 3- | 
fait un Feoffment en fo, ou en fie 
taille, ou pur term de vie oveſque 
Katrantle, ec. tiels garranties ne 
fot pas barres a les Þeires, as qux 
les tetres ſerrbt diſcendus, pur ceo 
gue ils tommente per diſſeiſin. 


ſeiſin. 


16 E. 3. Gar. 20. . Aſſ. a: 
43 E. 3.7. and the Books 
aboveſaid.. 

vide SeQt.6g8. 


Garden, by cauſe of Nurture is alſo in the ſame caſe, 


Sect. 700. 


C | Tem, i le pier 

tle fits purchaſe 
certaine terres out 
Tenements, a aver 
c tener a eux jopnt⸗ 
ment, cc. & puis le 
pier alien lentier a un 
auter, & oblige luy & 
ſes heires a Garran- 


OT q Ver et tener a eux 
* joyntment, Gc. 
This is to be intended of a 
Joynt purchaſe in fee; for if 
the purchale were to the fa- 
ther and theſon, and the heirs 
of the fon, and the Father 
maketh a Feoffment in Fee 
with warranty, if the ſon 
entreth in the life of the fac 
thor, and the feoffee re-enter, 
the father dieth, the ſon (hall 
babe an alliſe of the twhole. 
And ſo is the Book of 22 H.6. 

to be underſtood. - But if the 
fon had not entred in the 
like of the father, then foz 
the fathers moiety it had 
been a bar to the ſon, foz that 
erein he had an eſtate foz 
life z and therefoze the war⸗ 
rant as to that moietp;-had 
cen col lateral to the (on, and 
iſſeifln fox the ſons moi⸗ 


devie, cel Garrantie 
ne barrera my le fits 
de le moiety que a luy 
affiert de les dits ter⸗ 
res ou Tenements, 
pur ceo que quant a 
cel moiety que afftert 
a le fits, le Gatrantie 
commence per Dil⸗ 
letfin, Ec. 


Temps E. 1. Vouch a/. a 
39 E. 3. 26. John Lon» 
dom caps 14 H.. 


tie, cc. & puis le pier 


ſaid 


Sed. o 


a Feoffment in fee, or in fee tail, or 
for life, with Warranty, &c. ſuch 
Warranties are not bars tothe heirs 
to whom the Lands ſhall be deſcen- 
ded, becauſe they commence by diſt 


H. Littleton adveth the caſe of Gardein in Chivalry, and Gardein in Socage, am 


LiIo, if Father and 
Son purchaſe cer 
tain Lands or Tene- 
_—_ To haveand to 
hold to them joyntly, 
&c.and after Tax rs 
alien the whole to an- 
other, and bind him and 
his heirs to Warranty, 
&c. and after the 
ther dieth, this Ware 
ranty ſhall not bar the 
ſon of the moiety that 
belongs to him of the 
ands or Tene- 
ments, becauſe as to 
that moiety which be- 
longs to the fon, the 
Warranty comtnences 
by diſſeiſin, & c 8 


of ue 
becauſe 


feoffment in Fee with Marrant p, this Mur⸗ 


Lib.3. 


C JE ſi A. de B. 

(oft ſeiſie dun 
meale, c F. de G. que 
nul dꝛoit ad dentrer 
en melme le meale, 
claimaunt meſme le 
meaſe, a tener a luy 
ta ſes Heirs, entra 
en meſme le meaſe, 
mes le dit A. de B. a⸗ 
donque eſt continual⸗ 
ment demurrant en 
meſme le meaſe: En 
ceſt cas le poſſeſſion de 
franktenement ſerra 
tout temps adjudge en 
A. de B. & nemy en 
F. de G. pur ceo que 
en tlel caſe lou deux 
ſont en un meaſe, ou 
auters Tenements , 
E lun claima per lun 
Title, & lauter per 
lauter Title, la ley 
adjudgera celuy en 
poſſeſſion que ad d2oft 
daver le poſſeſſion de 
meſes les Tene- 
ments. Mes ſi en le 
caſe avant dit, le dit 
F. de G. fait un 
Feoffment a certain 
Barretozs & Extoz⸗ 
tioners en le pais, 
pur maintenance de 
eux aver, de melme le 
meale per un fait de 
Feoffement ove gar- 
rantie, per fozce de 
quel le dit A. de B. 


Of Warranty. 


Sect. 701. 


Lſo, if A. of B. 

be ſeiſed of a 
Meſe, and F. of G. 
that no right hath to 
enter into the ſame 
Meſe, claiming the 
ſaid Meſe, to hold to 
him and to his Heirs, 
entreth into the ſaid 
Meſe, but the ſame 
A. of B. is then con- 
tinually abiding in the 
ſame Meſe. In this 
Caſe the poſſeſſion of 
the Free-hold ſhall be 
alwayes adjudged 1n 
A. of B. and not in 
F. of G. becauſeè in 
ſuch Caſe where two 
be in one Houſe or 
other Tenements, and 
the one claimeth by 
one Title, and the 


other by another Ti- 


tle, the Law ſhall 
adjudge him in poſſeſ- 
ſion that hath right 
to have the poſſeſ- 
ſion of the ſame Te- 
nements. But if in the 
caſe aforeſaid the ſaid 
F. of G. make a feoff- 
ment to certain Barre- 
tors and Extortioners 
in the Countrey, to 
have maintenance from 
them pt the ſaid houſe, 
by a Deed of feoffment 
with Warranty, by 
force whereof the ſaid 


Sec. 7oi. 


C On deux ſort en 
un meſe,&c. G- 
lun claima per lun title, 


CC. Foz the rule is, Duo 
non poſſunt in ſolido unam rem 
poſſidere. 


The woꝛds of our AZu⸗ 
tho: be ſignificant and mate= 
rial: (h) foꝛ tf a man hath 
iſſue two daughters, Baſtard 
eigne and Mul ier puiſne,and 
die ſeiſed, and they both enter 
generally, the ſole poſſeſſion 
thall not be adjudged onip in 
the Mulier, becauſe thep both 
claim by one and the ſame ti= 
tle, and not one by one title, 
and the other bp another title 
as our Authoꝛ here laith. 


(i) It᷑ the tenant in an aſ= 
fle of an houſe deſire the 
intiff to dine with him 
in the houſe, Which the plain= 
tiff voth accozdingly, and ſo 
they be both in the houſe,and 
in truth one p:etendeth one 
title, and the other another tt- 
tle, pet the law in this caſe 
ſhall not adjudge the poſſeſſi⸗ 
on in him that right hath, 
becauſe our Zuthoꝛ here ſaith, 
be claimed not his right; 
and it ſhould be to his pꝛe⸗ 
judice if the Law ſhould ad= 
judge him polleſſion, and a 
trelpaſſer he cannot be, be= 
cauſe he was invited by the 
Tenant in aſſiſe. 


4 Barretors. A Bat- 
reto: isa common Mover, and 
Exciter, o: Maintainer of 
ſuits, quarrels, oz parts, ei⸗ 
ther in Courts, oz elſewhere 


19 H6.fol.:$.b, pet 
Newton. 


(h) 17 E-3.59. 11 Aſſ. 
p.23. 


(i pl. com. 91 the Par- 
ſon of Honey Lanes 
caſe. 


See the Indictment of 
Common Barretor. W. r 
cap. 18. & 32. 40 E. 3 33 
Lib 8 fol. 36. b. Caſe de 
Barrettie. 


in the Country. In Courts, 


as in Courts of Record, oz 


not of Recozd, as in the 
County, Hundzed, oꝛ other 


in ferioꝛ courts. In the coun= 


try in thꝛee manners: firſt, in 
the diſturbance of the peace. 
Secondlp, in taking oz kee⸗ 
ping of poſſeſſions of lands 
in controverſie, not onlp b 
fozce , but alſo by ſubtil- 

33332 tis 


Lib. 3. 


33 E. 1. Stat. de Conſpi- 
racy. Lib. &. ubi ſupra. 


Pſ.Com.fol.&4. 
Lib. o. fol. 101, 102. 
Beaufages caſe. 


(1) W. I. c. 26. & c. W 1, 
c. 16 42 E. 3.5. 27 Af. 
14. Pl. com. C8. 


28 H. 6 c. ro 33 H. 6. 22. 
21 H. 7. 17. Stanf. 49. 
3 E. 3. Cor. 372. 


(n) Hil. 13 Jac, Reg. 


pl. Com. in Dive & Man- 
ninghams caſe. Mir. 
cap. 5. Sect.. 


2142 


Cx) r E. 3. cap. 14. 20 E. 


2. cap. 45 
(r)Mich, 7. Ja. in the 
Star- Charaber. 


'# ap. 13. Of Warranty. eck. 701. 
tie and a deceit, and moſt ge oſaſt pas demurrer A. of B. dare not abide 


ſion of . 
— birdly, by en le Meale, mes in the Houſe, but goeth 


falſe inventions, and ſowing aàlaſt hoꝛs de k meaſe, out of the ſame, this 


tei Gatrantie com- warranty commenceth 
cord and diſgutet may grow mence per Diſleiſin, by diſſeiſin, becauſe 
bet ween Net rs. pur ceo q tiel Feoff- ſuch Feoffment was the 

C Barretcr , is deri⸗ Met kuit la cauſe gue cauſe that the {aid A. 
ved of this word (Barret) le dit A. de B. relin- of B. relinquiſhed the 


— 3 quiſt le poſſeſſion de poſſeſſion of the ſame 


ſuch bzawis and quarrels in melme le Meale. Houſe. 
4 Country , as are afoze= 
aid. 4 


¶ Extortioners. Ex- | 

toꝛtion in his pꝛoper lence ts a great miſpꝛiſion by wꝛeſting, 02 unlawfully taking by any 
officer, by colour of his office, any money oz valuable thing of oz from any man, either that 
is not due, 02 more than ts due, 02 betoze it be due. Quod non eſt debitum, vel quod eſt ultra de. 
bitum, vel _— quod eſt debirum. Foz this it is to be known, that it is pzdvidedby the 
(1) ſtatute of W.1. 

foz doing of his O ffice, but only that which the King alloweth him, upon pain that he ſhall 
render double to the Party, and be puntſhed at the Kings pleaſure, And this was the anci⸗ 
ent Common Law, and was puniſhable 1 aud impztſonment, but the Dtatute added 
the afozeſaid penalty, But ſome latter Statutes having permitted them to take in ſome 
caſes, by colour thereof, the Kings Officers and Miniſters, as Sheriffs, Coꝛoners, Eſchea⸗ 
tozs, Feodaries, Gaolers, and the like, dooffend in moſt caſes ; and ſeeing this Aa pet ſtand⸗ 
eth in foꝛce, they cannot take any thing, but where, and lo far as latter Dtatutes have al- 
lowed unto them. But vet ſuch reaſonable fees as have been allowedby the Courts of Jafttce 
of ancient time to inferiour Miniſters and Attendants of Courts foz their labour and atten⸗ 
dance, if it be asked and taken of the Subject, is no Exto2tion. 

And all this was reſolved (n) by the whole Court ot Kings Bench, between Shurley Platn⸗ 
wn, — 4 — Deputy one of the Sheriffs of London, in an action upon the caſe in the 

ings . 

See the Dtatute of 21 H. 8. cap. s. ſetting down the Fees of O2dinartes, Regiſters, and 
other Dfficers, in certain caſes, and many other Statutes ; as fog example, the ſtatute of 
19 H. 2. c.8. againſt taking of ſhewage (that is, taking of anp thing foz ſhewing of 4liares, 
and Werchandiles that be truly cuſtomed to the King beko:e) and the like. ; 

Ot this term it is ſaid, That it is no other than Bobberp : and another ſaith, ¶ hat it is 
moꝛe odious than Robbe rp, fo: Bobbery is apparent, and hath the face of a crime, but Ex- 
toztion puts on the viſoz of vertue, foꝛ expedition of Juſtice, and the like; and it is ever ac⸗ 
companied with that grievous fin of perjury. 

But largely, extoꝛtiou is taken foz anp oppꝛeſſion by extozt power, o by colour oz pꝛetente 
of right, and ſo Lictleton tabeth it in this place. Extortio ts derived from the Uerb . Extor- 
queo, and it is called Crimen expilationis, oz concuſſionis: And here Barretoꝛs and-Exrortto= 
— — 5 — foz examples; foz if the feeffment be made to aup other perſon oꝛ perſons, 

e Lab is all one. 


CE Pur maintenance de eux aver. Maintenance, Manntenenria is derived vf the 
Uerb Manutenere, and fignifleth in Law, a taking in hand, bearing up 02 uphcldingof quar= 
rels and li des, to the diſturbance oz hindꝛance of Common right, Culpa eſt rei ſe immiſcere ad 
ſe non pertinenti, and ſo is twofold, One in the Countrep, and another in the Tourt. Foz 
quarrels and des in the Court, (x) the Statutes have inflicted grievous punichments. But 
this kind of maintenance of quarrels and ſides in the Country, is puniſhable only at the wit 
of the King, (r) as it hath been reſolved. Ind this maintenance is called Maputenentla, oz 
Manucentio ruralis, —— as to take poſſeſſions, 02 to keep polſeſſions, woherest Littleton 


here , Qt the ., EX 
33 E. 8. a. in fine. Re- (The other is called Curialis, becatiſe it is done pendente placito, in the Courts of Juſtice, 


gilt,183. 6 E. 3. 33. 22 
H. 6.7. 9 H. 7. 22. 


and this was an Dffence at the Common Law, and ts thzeefold. - 
Firft, To maintain, to have part of the Land, 62 any thing out of the Land, 02 part of the 
Debt, oz other in plea 02 ſuit, and this is called Cambipartia,.Champertie. | 
The ſecond is, one maintatneth the one fide, wtthout having any part of the aa > 


hat no Sheriff noz any other Miniſter of the King,ſhall take any reward 


UMI 


Lib. 3. Of Warranty. Sed. v0 i. 369 


Plea oꝛ ſuit, and this maintenance ts twofold, general maintenance, and ſpecial mainte⸗ 30 Af. 5. 19 E. 4.3. 
nance, whercof pou ſhall read at large in our Books, which were too long here to be in= 20 fl C. 12. 34 H. 6.2. 


ſerted. 11 H. 5. 1 7. 8 H. 5 8. 
The third is when (u) one laboureth the Jurp, ik it be but to appear, oꝛ if he inſtruct them, n 


oz put them in fear, oꝛ the ltke, he is a maintainer, and he is in law called an Embzaceoz, and per Chart. cap I. F. N. B. 
an action of maintenance lieth againſt him, and if he take money a decies tantum map be 177,172. Mirror cap. 1. 
b:ought againſt him. And whether the Jury paſs foz his Ude oz no, oz whether the Jury Sec.. 
give any verdict at all, pet ſhall he be puniſhed as a maintainer oz Embtaceoz, either at the (u) 13 H. 4.16. b. F. N. B. 
luſt of the King oz party. ; | 171. 11 H. 6. 10. 37 H.. 
Mere in this cafe that Littleton putteth, the feoffment is void by the Dtatute (a) of 1 K. 2. 85 1 R. a cap. g. Vide 
fo: therebp it is enacted, that feoffments made foꝛ maintenance ſhall be holden foz none, and 27 H. 8. fol. 23. 
of no value, ſo as Littleton putteth his caſe at the Common Law ; foz he ſeemeth to allow 
the feoffment, where he ſaith, tiel feoffment tuir le cauſe, c. but ſome Have ſaid that the feoff⸗ 
ment is not void tet Ween the feoffo2 and feoffee, but to Him that right hath. | | 
Now ſince Littleton wwzote, there is a notable Dtatute (b) made in ſuppꝛeſſion of the caules (b) 32 H.8.c3P 9+ 
of unlawful maintenance (which ts the moſt dangerous enemy that Juſtice hath) the effect 
of which Statute is: | 
Firſt, that no perſon ſhall bargain, buy oz ſell, oꝛ obtain any pꝛetenced Bights oz titles. 
Decondlp, oz take, pꝛomiſe, grant, oz covenant to have anp right, oz title of anp perſon 
in oz to any Lands, Tenements, oz hereditaments ; but if ſuch perlon which ſo ſhall bargain, > 
dec. their anceſtoꝛs, oꝛ they by whom he oz they claim the ſame have been in poſſeſſion of the 
ſame, oꝛ of the reverſion oz remainder thercof, oz taken the rents oꝛ pꝛotits thereof by the ſpace 
of one whole pear, c. upon pain to foꝛfeit the whole value of the Lands, and the buper oz 
taker, knowing the ſame, to fozfeit atſo the balue. | | I 
' Thirdly, Pꝛovided, that it ſhall be lawful foz anp perſon being in lawful poſſeſſion, by 
taking of the pearlp farm⸗ rents oz pzofits, to obtain, and get the pzetenced Right oz Title, 
&c. of any Lands, whereof he oz they ſhall be in lawful poſſeſſion. | 
Foz the better underſtanding of which ſtatute, pou mult oblerve, that title oz right may 
be pꝛetenced two manner of waps: 4 | 
Firſt, When it is meerly in pꝛetence oꝛ ſuppoſition, and nothing in verity. FRO | 
Secondly, When it is a good right, oꝛ title in verity, and made pꝛetenced by the att of the en 5 
party, and both thele are within the ſatd Dtatute ; foz example, Jf A. be lawful owner ok es cate, 
Land, and is in poſſeſſion, B. that hath no right thereunto, granteth to, oꝛ contracteth foz the 
land with another, the Gꝛantoꝛ and the Gzantee, (albeit the grant be meerly void) ate within 


the danger of the ſtatute. Foz B. hath no right at all, but onlp in pꝛetence. M A. be diſleiled 


in thts caſe. A. hath a good lawful right, pet if A. being out of poſſeſſion granteth to, oz con⸗ 
tratteth foz the land with another, he hath now made his good right of entry, pzetenced 
within the Dtatute, and both the Sꝛantoꝛ and Gꝛantee within the danger thereof. A fortlori, 
of a right in action, Quod nota. 858 | g Xp 

It is further to be known, that a right 82 title map be conſtdered thiee manner of ways, 


Firſt, as it is naked and without poſſeſſion, Dzcondly,: When the abſolute right cometh, 

by releaſe, oꝛ otherwiſe to a w2ongful poſſeſſion, and no third perſon hath either Jus proprie- 

tatis, 02 Jus — The third, when he hath a good right, and a wꝛongful poſſeſſion. Xs 

to the firſt, ſomewhat hath been ſaid, and moze ſhall be ſaid hereafter. Ys to the ſccond, ta⸗ 

king the fozmer example, if A. be diſſeiſed, and the diſſeiſee releaſe unto him, he map pꝛelently 

felt, grant, oz contract foz the land, and need not tarry foz a pear, foz it is a ruie upon this Dta= 1, neo cabs 
tute, that whoſoever hath the abſolute otnerſ of any Land, Tenements, oz Yeredita= bi ſup. 6 6.6. Brook a 
ments (as in this cale the Diſſeiſoꝛ hath ) there ſuch owner max at his pleaſure bargain, tit. Maintenance 38 
grant, oꝛ contract foz the land, foz no perſon can thereby be pꝛejudiced 02 grieved. And ſo if a 

man moꝛtgage his land, and after redeem the ſame, 02 it a man recover Land upon afozmer 

title, oꝛ be remitted to an ancient right, he map at any time bargain, grant oꝛ contratt toꝛ the 

Land, foz the reaſon-afozelaid. 28 to the third, tf tu the cale afozeſaid:the- Diſſeiſez dieth ſei⸗ 

ſed, and A. the Diſſeiſee ent reth, and diſſeiſe the heir ol the diſſeilqz, albeit he hath an ancient 

right, vet ſeeing the poſſeſſion is unlawful, if he bargatn oz contra fz the land, befoze he 

hath been in poſſeſſion by the ſpace of-a'pear, He 1s within rhe danger ot the ſtatute, becauſe 
the heir of the diſſetſoꝛ hath right to the poſſeſſion, aud he is thereby gria bed, ic ſic dle. ſimili- 

bus; and albeit he that hath a pꝛetenced Mae ( Sad ſve in verity); geteeth the noſſiſſton 

wꝛongkullꝝ, vet the e extendeth unto him as well as wohereche is aut of. polſeſſton. 


Note, the woꝛds of the Statute be (ang pretenced. there we n leaſe fo2 meary is 23 Eliz. Dler 374. 
within the Dtatute, foz e nor | the right, bi ) _ _ — Pl. Com. — caſe. 
ſhall fozfeit the whole value of the land. And where atute ſprayer) ok richts in ede (a) lich. 30 & 31 bil 
plural number, pet any one right is within the ſtatute. But pet if a man make a leaſe foz 38.71. . Finch. Py ; 
years to another, to the intent to try the title in an Ejettlone firmz that is out of the — Cockham in Com. Bane: 

8 cauſe | 


becauſe it is in a kind of courſe of law, but if it be made to a great man, oꝛ any other, to [way 
oz countenance the cauſe, that is within this ſtatute. | , 

Alſo the ſtatute ſpeaks /of any right oz title to any lands, c.) (b) A cuſtomaty right, oz 
pꝛetence thereot to lands, holden by Copp, ts within this ſtatute. 

The lard p:2ovilo (which is rather added foꝛ explanation, than of anp neceſſity } extmndeth 
only to a pꝛetenced right 02 title and to a good and clear right; and therefoꝛe without que ſtion, 
any that hath a juſt and lawful eſtate, map obtain any pꝛetenced right by releaſe c2 otherwiſe, 
foz that cannot be to the pꝛejudice of anp; nay, as hath been ſaid, a Diſſeiſoz that hath a 
wꝛongful eſtate may obtain a releaſe of the Diſſeiſee, and that is not within the body of rhe 
act. and conſequently ſtandeth not in need of any pꝛobiſo to p2otect him. 

And therefkoze (c) if there be tenant foꝛ life, the remainder in kee by lawful and juſt title, 
he in the remainder may obtain and get the pꝛetenced right oz title of any ſtranger, not only 
foz that the particular Eſtate, and the remainder are all one, but foz that it is a mean to ex⸗ 
tinguilh the leeds of troubles, and ſuits, and cannot be to the pꝛejudice of anp, as hath been 
latd. Ind where the ſtatute ſaith, (being in lawful poſſeſſion, by taking the peatlp tent, Sc.) 
thoſe woꝛ ds are but explanatozp, and put fo: example, foz howſoever he be lawfully ſeiſed in 
Poſſeſſion, Re ver ſion, oz Remainder, it ſufficeth though he never took p:ofit. But themat= 
ter obſervable upon this pꝛobiſo, which ts woꝛthy of obſervation, is, that if a diſſetſoz make 
a leaſe for life, lives, oz pears, the remainder fo: life, in tail, oz in fee, he in remainder can= 
not take a pꝛomiſe oz Covenant, that when the diſleilee hath entred upon the Land, oz reco= 
vered the lame, that then he ſhould convep the land to anp of them in remainder, thereby to 
a void the particular eſtate, oz the intereſt oz eſtate of an p other; foꝛ the Woꝛds of the pꝛobiſo 
be, (bup, obtain, get oz habe by any reaſonable wap oz mean) and that is not by pzomile 
covenant to con bey the land atter entry oz recovery, koꝛ that is neither lawful being — 
the expꝛeſs purview of the body of the act, and not reaſonable, becauſe it is to the pꝛejudice 
of a third perſon. But the reaſonable wap oz mean intended by the ſtatute, is by releaſe oz 
Confirmation, oz ſuch convepances as amount to as much; and this agreeth with the letter 
of the law, viz. the pzetenced Bight oꝛ title of any other perſon, and Rights and Titles are 
by releaſe oz Confirmation, as by reaſonable waps and means lawfully transferred and ex= 
tin ; and the wozds of pꝛomiſe oz covenant, &c. which are pꝛohibited by the body of the act, 


are omitted in the pꝛobiſo. | 


q Relinquiſt le poſſeſſion, &c. This mult be underſtood, that be foꝛe liber of ſeiſin 
upon the feoffment, A. de B. departed out of the houſe, foz otherwiſe the livery and ſeifin 
Gould be void, becauſe A. de B. was in poſſeſſion. Ind Littleton here ſaith, Per un fait de feoff- 
ment; ſo as albeit the deed were made befoze the departure, it is not material, but the depar⸗ 
ture muſt be befoze the liberp of ſeilin, foꝛ that doth woꝛk the diſſeiſin. Ind pet that which 
Littleton ſaith is true, that the feoffment was the cauſe that he relinquiſhed his poſſeſſion, foz 
otherwiſe he would not have done it. F 

But admit that A. de B. had departed foz any other cauſe, pet if F. de G. enterandenfeof 
certain Barretozs, oꝛ Extoztioners, 02 any other with warranty, this is a warranty that 
commenceth bp diſſeiſin, foz that the feoffment wozketh a diſſeifin. 


(b) Lib.q fol. 26. Copi- 
hold caſes. 

6 E. C. tit. maintenance. 
Brook 38. 


(e) 34 H. 8. Dier 52. 


See. 70 2. 


ee before in the chap · 
ter of Releaſes. 


46 E. 3 6. 


* His doth explain 

that which hath 
been ſaid befoze. And albeit 
Littleton uſeth the woꝛzds 
( and incontinentlp thereof 
make a feoffment ) and that 
in this caſe of Littleton 
the diſſeiſin and feofkment 
were made ( quaſi uno tem- 
pore) pet tf the dilſeifin 
were made to the intent to 
make a feoffment with war⸗ 
— ch, bath 

after, this, (as 

2 is a warranty 


C ]Tem, ſi home que 
nul dꝛoit ad den⸗ 


trer en auters Tene⸗ 


ments, entra en mel⸗ 
mes les tenements, 
incontinẽt ent fait un 
feoffement as auters 
per ſon fait ove Gar- 
rantte, & deliver a eux 
ſeiſin, cel Garrantie 
commence per diſſei⸗ 


Lſo, if a man 
which hath no 

right to enter into 0- 
ther tenemẽts enter in- 
to the ſame tenements 


and incontinẽtly make 


a Feoffment thereof to 
others by his deed with 
Warranty and deliver 
to them ſeiſin, this 
Warranty commenceth 

ſin 


UMI 


LIMI 


| Lib.3. 


fin, pur ceo que le dil⸗ 
ſeiſin & le feoffement 
fueront faits quaſi uno 
tempore. Et que ceo 
eſt ley, poies veier en 
un plee M. 1 1. Ed. 3. 
en un biiefe de Forme- 
don en le reverter. 


by diſſeiſin, becauſe the 
diſſeiſin and feoffement 
were made as it were at 
one time. And that this 
is Law, you may ſee in 
a plea. M. 11 Ed. 3. in 
a Writ of Formedon in 
the reverter. 


Sed. 703. 


that commenceth 2 3 


31 E. z. and ſo is an 
| n 


Maſter Fitzherberts abzidg= 
ment; foz there is 110 Book 
at large of that pear. Herebp 
pou map perceive that lear= 
ned men look not only to the 
caſes repoꝛte d, but unto Be= 

as vou may lee Lictle- 


coꝛds, : 
ton did; fox Fitzherbert puts this caſe in pzint long after, as elſewhere hath been ewed, 


C Arranty line- 

al eff, lou 
home ſeiſie de terres 
en fee, fait feoffement 
per (on fait aun auter, 
e oblige luy æ ſes heirs 
a garrantie, © ad if- 
ſue x moxiſt, & le 
garrantie deſcendiſt a 
ſon iſſue, ceo eſt lineal 
garrantie. Et la cauſe 
pur ceo q̃ eſt dit lineal 


« Barrantie,neſt pur ceo 


gue le garrantie deſ: 
cendiſt de le pier a ſon 
heire, mes la cauſe eſt 
pur C q ſi nul tiel fait 


obe garrantie fuiſſoit 


fait per le pier, donq; 
le d2oit de les tene⸗ 
ments deſcenderoit al 
heire, & kheire con- 
veyeroit le deſcent de 
ſon pier, ac. 


Sect. 703. 


' / Arranty lineal 

is, where a 

man ſeiſed of lands in 
fee, maketh a feoffment 
by his deed to another, 
and binds himſelf and 
his heirs to warranty, 
and hath iſſue and die, 
and the warranty deſ- 
cend to his. iſſue, this is 
a lineal warranty. And 
the cauſe why this is 
called lineal warranty, 
is, not becauſe the war- 


ranty deſcendeth from 


the father to his heir; 
but the cauſe is, for that 
if no ſuch deed with 
warranty had been 
made by the father, then 
the right of the tene- 
ments {ſhould deſcend 
totheheir, and the heir 
ſhould convey the deſ- 
cent from his father, &c. 


« Ea Arrantie lineal, gc, 

2 warranty lineal 
is a Covenant reai annexed 
to the Land by him which 
either was owner, o2 might 
have inherited the land, and 
from whom His heir lineal 
02 collateral might by poſſi= 
bility have claimed the land 
as heir from him that made 
the warranty, whereof Lit- 
tleron Himſelf putteth divers 
caſes, ich be explai⸗ 
ned in their p:oper places. 
And in this caſe put in this 
Section, Licrleron ( once foz 

examp 2 
becauſe if yo ſuch alienation 
with warranty ( foz ſo is Lit- 
tleton to be intended) had heen 
made; the verp lands had de= 
ſcended to the heir; fo as the 
cale being put of lands in 
fee-\imple , the alienation 
without the Marranty had 
barred the heir. And note, 
that it is ay dalings ne 
rantp, not becauſe it mull de⸗ 
ſcend upon the lineal heir; 
foz be the heir lineal 92 col= 
might claim the land krom 
him that made the Marran⸗ 


tp, it is lineal, having re⸗ 


gard to the Warrantp, and 
title of the Land. And alſo it 


is called lineal, in reſpect that the Warranty made by him that had no right, oz poſ= 
fbility of right to the Land, 4s called collateral, in regard that it is collateral to 
the title of the Land. Ind it is ao to be obſerved, that in all the caſes that Lit- 
tleton hath put, 02 ſhall put, the lineal, oz collateral Warranty doth bind the heir, and 
therefoze the Succeſſo; claiming in another right ſhall not be bound by the warranty of 
collateral Anceſtoꝛ. Foz which cauſe (c) in a Juris utrum by a Parſon of a 
the collateral warranty of his Anuceſtoz is no bar, foz that he demandeth the 
in che right ol his Church in his politick capacity, and the warranty defcendeth on 
in his natural capacity. (d) But ſome have holden, that if a Marlon bing an 
that a collateral warrantꝝ of his Anceſtoz (hall bind him, and their reaſon is, foz that = 
aſſi 


him 
Bilile, - 
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is miſtaken, and ſhould 8 | 9 (q) 31 E. 3 tit. ourng. 


35 E. 3. Oaxx. 73. 


au 
wh, (e) 27 HC. Ort. 48. 


(d) 34 Z. 3. Garr. vr. 


5 . * TY 
Lib.3. Cap.13. Of Warranty. Sed. 704, 705 
Aliſe is bꝛought of his poſſeſſion and ſeiſin, and he ſhall recbver the mean pꝛolits to his own 
ule; But ſeeing he is ſeiſed of the Frechold, whereof the aſſiſe is bzought in jure Eccleſiæ, 
which is in another right then the Marrant y, it ſeemeth that it ſhould not be anp bar in the Þſ= 
le. The like law is of a Biſhop, Archdeacon, Dean, Maſter of an Hoſpital, and the like 
of their ſole poſſeſſions, and of the Pꝛebend, Micar, and the like. 
0 8.3.36. ¶ El oblige Iny &. ſes heires. * wing Hl. 3. gabe a anne to Edmund Earl of 
Pl. Com. 234. & 553,554 Cornwal, and to the heirs of his bodp, ſaving the pollibiltty of reverter, and died; The 
Earl befoze the Statute of W. 2. cap, x. De donis conditiovalibus by deed gave the ſaty Man⸗ 
no: t0-another in Fee, with warranty iu exchange foz another mannoz, and after the ſaid 
Statute, in the 28 pear of E. 1. dieth without iſſue, having aſſets in fee-ſ\mple. Which war⸗ 
rantp and aſſets deſcended upon Ring E. 1. as Coſin germane, and heir of the ſaid Earl, viz, 
ſon and heir of King Henry the third, bꝛother of Richard Earl of Cornwal, Father of the ſaid 
| Earl Edmund. Ind it was adjudged, that the King as hejr to the ſaid Earl Edmund, was by 
Vide 27 H.6. Garr. 48. the ſaid warranty and aſſets barred of the poſſibility of the reverter, which he had expectant 
9 upon the laid gift, albeit the warranty and aſſets deſcended upon the natural body of King 
E. 1. as heir to a ſubject, and Ring E. i. claimed the ſaid Wannoz, as in His reberter in jure 
Coronz in the capacity of his body pelitick, in which right he was ſeiled befoze the gift. In 
this caſe, how bp the death of the ſaid Earl Edmund without iſſue, the Kings title by: re= 
verter, and the warranty and aſſets came together, and that the warranty was collate ral, pet 


vide Sect. 711,712. 


the King ſhall not be barred without Aſſets, as a Subject ſhall be; and many other things 
are to be obſerved in this caſe, which the learned Reader wilt obſerve, | 355200 


Seck. 704. 


Ar {i ſoit pier & fits, & le 

fits purchaſe terres en fee, 
c le pier de ceo diſſeiſiſt ſon fits, 
c aliena a un auter en fee per 
ſon fait: et per meſme le fait ob⸗ 


lige jup & ſes heires a garranter 


meſmes les tenements, cc. et le 
pier moxiſt, o2e eſt le fits barre 
Daver les dits tenements, car il 
ne poit per aſcun ſuit, ne per au⸗ 
ter mean de la ley, aver meſmes 
les terres per cauſe del dit gar⸗ 


rantie, & ceo eſt un collateral 


gatrantie, & unco2e le garrantie 
— AI linealment de le pier a 
e its. 


J 7 Or if there be Father and Son, 

and the Son purchaſe Lands in 
fee, and the Father of this diſſeiſeth 
his Son, and alieneth to another in 
fee by his deed, and by. the ſame 
deed bind him and his heirs to 
warrant the ſame Tenements, &c. 
andthe father dieth; now is the ſon 
barred to have the ſaid Tenements; 
for he cannot by any ſuit, nor 
other mean of Law, have the ſame 
Lands by cauſe of the ſaid warran- 
ty. And this is a collateral warran- 
ty, and yet the Warranty deſcend- 
eth lineally from the Father to the 
SON. | 


Sep. 705. 


C Es, pur ceo que ſi nul tiel 

fait ove gart uſt eſtre 
fait, le fits en nul maner puiſſoit 
conveper le Title que il ad a les 
tenements de (on pier a luy, en- 
tant que ſon pier navoit aſcun 


UT, becauſe if no ſuch Deed 
with Warranty had been, 
made, the Sonne in no manner 
could convey the Title which he 
hath to the Tenements from his fa- 
ther unto him, in as much as his fa- 
| | eſtate 


Lib. 3. 


eſtate en dꝛoit en les tenements, 
pur ceo tiel Garrantie eff appel 
collateral Garrantie, entant que 
celup que fiſt le Sarrantie eſt col⸗ 


ſateral a le title de les tenements, 


& ceo eff tant adire que teſtup a 
que le Garrantie deſcendiſt, ne pu⸗ 
ifſoit a luy conveyer le title que 
il ad en les Tenements-per my 
rest que fiſt le Garrantie, en 
—— que nul tfel Garrantte Tuit 
ait. 


Of Warranty. 


SeF.706. 


ther had no eſtate in right in the 


Land, Wherefore ſuch Warranty is 


called Collateral warranty, in as 
much as he that maketh the warran- 


ty is collateral to the title of the 


Tenements, and this is as much to 
fay, as he to whom the warranty 
deſcendeth, could not convey to 
him the title which he hath in the 
Tenements by him that made the 
Watranty, in caſe that no ſuch 
warranty were made. 


5 H Ere Littleton putteth an example, mobing that it is not cal led Lineal, becauſe it def-- 


eth lincally, and vet it is a collateral warranty. In this example pou muſt intend t hat the 100. 
difſeifin was not of intent to alten with warranty to bar the ſon, but here the diſſeilin being 
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5 E. 3.14. 46 E. 3 6. 
16 H. 8. 1a. 8 R. a. Gar 


Vide Sec. 71 6. 


done to the Hon, without any ſuch intent, the alienation afterwards with warranty doth 
bar the Don, becauſe that albeit the warranty doth lineallyp deſcend, pet ſeeing the title is 
collateral, that is, that the ſon claimeth not the Land as heir to his Father, therefoze in re⸗ | 4 
Cpett of the title it is a collateral warranty. And thus doth Littleton agree (e) with the Yy= ( 46 k. 3.6. 3E. 3. T4. 
— ity of our Books, Do as the diverfities do ſtand thus. Firſt, where the difleifin and H.. 12. 

are uno tempore, and where at ſeveral times. Decondlp, where the diſſeiſin is 
with intent to alien with Warranty, and where the Diſſeilin is made without ſuch intent, 


andthe altenation with warranty afterwards made. 


C T Temſt ſoit aiel, 


le alel ſoit diſſeiſie, en 
que poſſeſſion le pier 
releas per ſon fait 
ove Garrantfe, tc. & 
mo2uſt , & puts laiel 
mozuſt, o2e le fits eff 
barre daver 1lesgene- 
ments per le Sarran⸗ 
tie del pier; Et ceo eſt 
appel lineal Garran- 


tie, pur ceo que ſi nul 


tiel Garrantie fuit, le 
fits ne puiſſoit con- 
veper le d2oit de les 
Tenements a lup, ne 


* monſtre coment il eſt 


Detre al Atel foz{- 


Seck. 706. 


A l ſo, if there be 
Grandfather, Fa- 
ther and Son, and the 
Grandfather is diſſei- 
ſed, in whoſe poſſeſſion 
the Father releaſeth by 
his deed with Warran- 
ty, &c. and dieth, and af- 
ter the Grandfather di- 
eth, now the ſon is bar- 
red to have the Tene- 
ments by the warranty 
of the father. And this 
is called a lineal War- 
ranty, becauſe if no 
ſuch Warranty were, 


the ſon could not con- 


vey the right of the te- 


nements to him, nor 
Baaaa 


* Ere Littleton putteth 
an example, where 
the Son muſt claim the land 
as heir to his G:andfather, 
— — he — | 
ma m eir to his , H z. 1 
G:andfather, but by his fa= 73. 1 
ther, it is lineal. | 
Ind it is to be obſerved, 
that the Warranty in this 
caſe deſcended upon the ſon, 
befoze the deſcent of the 
right, which happened bp the 
death of the Gzandfather in 
, right was, Vide 
Littleton cap. de Releaſe, and 
after in this Chapter, Sect. 
707. & 741. 


¶ Per releaſe per 


ſon fait ove Garrantie.. | 


(f) At is to be known, that 17 E. 2. ; 8 
tipon ebery conbepance of +6 8.2 l rr 
Lands, Tenements, oz He= 18 E 3.b 6. 10 52. 
reditaments, as upon Fine, 52-21 E. 3 27. 11 Hf. 
Feoffments, Gifts, — 22. 44 E. 3. Cons de 


k Vouch. 22. 12 H. 7. I · 
leaſes and 8 vide Seck. 733,738,743. 


Cap. 13. 


Of Warranty. 


Sed. 707. 


made to the Tenant of the que per meane del ſhew how he is Heir to 


Land, a Warranty may be 
made, albeit he that makes 
the Belcaſe oz confirmation, 
bath no right to the land, dec. 


Pter. 


the Grandfather, but by 
means of the Father. 


but ſome do hold, That by releaſe oꝛ Confirmation, where there is no eſtate created, oꝛ tranſ= 
mutatton of poſſe ſſion, a Warranty cannot be made to the Alſignee. | 


Sep. 


C T Tem, fi home ad iſſue deux 

fits æ eſt diſſeifie, 4 leigne 

fits relefſa al diſſeiſoꝛ per (on fait 
ove Harranty, ac. & moꝛuſt ſans 
ſue, & apes. ceo le Pier mozwſt, 
ceo eſt un lineal Garrantie al pu- 

iſne fits, pur ceo que coment que 

leigne fits mozuſten la vie le Pier, 
unc oꝛe pur ceo que per poſſibility, 
il puiſſoit eſtre que il puiſſoit con- 
veyer a luy le title del terre per ſõ 
eigne frere, ſi nul tiel Sarrantie 
kuiſſoit. Car il puiſſoit eſtre que 
apꝛes la mort le pier, eigne frere 
entroit en les Tenements & mo⸗ 
ruſt ſans iſſue, « donque le puiſne 
fits coveyera a luy title per leigne 
fits. Mes en tiel cas, ft le pu- 
ilne fits releſſa ove Garrantie a 
le Diſſeiſoꝛ, 4 mozuſt ſans iſſue 
ceo eſt un collateral Garrantte al 
eigne fits, pur ceo que de tiel ter- 
re que fuit al Pier, leigne per 
nul poſſibilitie poit conveyer a 
— le title per meane de le puilne 

8. 


707. 
Lſo, if a man hath iſſue two 
Sons, and is diſſeiſed, and the 
eldeſt ſon releaſe to the Diſſeiſor by 
his deed with Warranty, &c. and 
dies without iſſue, and afterwards 
the father dieth, this is a lineal war- 
ranty to the younger Son, albeit the 
eldeſt Son died in the life of the Fa- 
ther, yet by poſſibility it might have 


been, that he . convey to him 


the title of the Land by his elder 
Brother, if no ſuch warranty had 


been. For it might be, that after the 


death of the Father the elder Bro- 
ther entred into the tenements and 
died without iſſue, and then the 
younger ſon ſhall convey to himthe 
title by the elder ſon. But in this caſe, 
if the younger ſon releaſeth with 
Warranty to the diſſeiſor, and dieth 
without iſſue, this is a collateral 
warranty to the elder ſon, becauſe 
that of ſuch lands as was the fa- 
thers, the elder by no poſſibility 
can convey to him the Title by 
means of the younger Son. 


35 E. 3. Gar. 73. 11 H. 4. J Ere Littleton putteth an example, where the Heir that is to be barred by the Warran= 
57. ; tp, is not to make his Deſcent by him that made the Warranty, as in the caſe be= 
foze; and pet becauſe by poſſibility he might habe claimed by the eldeſt Non it he had ſurvived 
the father, and died without iſſue, and ſo the younger bzother might by poſſibility have been 

heir to him, the warranty is lineal. | 
And here it is to be noted, that the warranty of the eldeſt ſon deſcended befoze the right 
deſcended, whereof moze (hail be ſaid hereafter, Se&.741. and the opinion of Liccleron tn this 

Caſe is holden fo: Law againſt the opinion in 35 E.3.Garr.73. 
222% k. 3. 21. 46. &{ ates en trel caſe le puiſne fits releaſe ove Garrantie, Gc. This Warranty 
5.3.26. 8 . a. Gar-101e in this caſe is collateral to the eldeſt ſon, and to the iſſues of his body: but if the eldeſt Hon 
dieth without Iſſue of his body, then the warranty is lineal to the iſſues of the body of the 
_— : and ſo the warranty that was collateral to ſome perſons may become lineal to 
ts. 

Seck. 


1 


Lib. 3. 


CE T Tem, ſi Tenant 
en le Taille ad 


iſſue trois fits, & dil⸗ 


continue le Taile en 
fer, c le mulnes fits 
releſſa per ſon fait al 
Dilcontinue , & ob⸗ 
lige lup & ſes heires 
a Garrantfe, cc. & 
puts le Tenant en 
le Taile mozuſt, & 
le mulnes fits moꝛuſt 
ſans iſſue, oꝛe leigne 
fits eff barre daver 
aſcun recoverie per 
diefe de Formedon , 
pur ceo-que le Gar- 
rantie del mulnes 
frere eff collateral a 
luy, entant que il ne 
poit per nul manner 
conveyer a luy per 
foꝛce del taile aſcun 
deſcent per le mulnes, 
& pur ceo eſt un colla⸗ 
teral Sarrantie. Mes 
en ceſt Cas ſt leigne 
fits devie ſans iſſue, 
Oꝛe le puiſne frere poſt 
bien aver un biefe de 
Formedon en le def: 
cẽder, & recoᷣa meſifh 
le terre, pur ceo que 
leGarritie delmulnes 
eft lineal al fits puiſne 
pur ceo que il puiſſoit 
eſtre que per poſſibili⸗ 
tie fe mulnes puiſſoit 
eſtre ſeifie per fo2ce 
Del tail apꝛes la moꝛt 
ſon eigne Frere, 4 


Of Warranty. 


Sect. 708. 


Lſo, if Tenant 

in Tail hath iſſue 
three ſons, and diſ- 
continue the Taile in 
fee, and the middle ſon 
releaſe by his deed to 
the diſcontinuee, and 
bind him and his heirs 
to warranty, &c. and 
after the tenant in taile 
dieth, and the middle 
ſon dieth without iſ- 
ſue, now the eldeſt ſon 
is barred to have 
any recovery by Writ 
of Formedon, becauſe 
the Warranty of the 
middle brother is col- 
lateral to him, in as 
much as he can by no 
means convey to him 
by force of the Taile 
any Deſcent by the 
middle, and therefore 
this is a collateral war- 
ranty. But in this caſe 
if the eldeſt ſon die 
without iſſue, now the 
youngeſt brother may 
well have a Writ of 
Formed in the deſcen- 
der & ſhall recover the 
ſame land, becauſe the 
warranty of the mid 
dle is lineal to the 


youngeſt ſon, for that 


it might be that by 


Sedt. 708. 372 


4 LI Ereby it alſo appear - 
eth, That a warran⸗ 

— 2 t is —— in reſpect 
ot tome perions, map after= 2 Gar. 101. 
— — 1 in re= mo 

dt of others. reupon x 24 H.8.tit, 
it followeth. . * That a col⸗ —— 8255 tit. 
lateral warranty doth not Aſſ. 359. 34 E. 3. Droit. 
give a yg bindeth only 29- 19 H.. 59. 21 H. 
a right lo long as the ſame 4% 5 H. 7.29. 5H-7-9.b 
continueth: but if the colla= 
teral Warranty be determined 
removed oꝛ defeated,the right | 
is rebived; (f) And vet in an (f) 16 Ap 26.27 Af; 
Idiſe the Plaintiff hath 74.29 Alt 50. 4 A'S: 
made his title by a cdliate= "45455 29 H. ako. 
ral Warranty, 


¶ Barre, is a word 
common as well to the En= 
lih as to the French, of 
ich cometh the Nown., a 
War Barra. It fignifleth 
legally a deſtrumion foz ever, 
oz taking away fo: a time of 
the action of Him that right 
hath. And Barra is an Jta= 


lan word, and flgnifieth 


War, as we ule it, and tt is 

called a Plea in Bar, when 

ſuch a Bar is pleaded. Here 

Littleton putteth an example 

of a Bar of an eſtate taile by 

a collateral warranty, It 

is to be obſer ved, that in fome 

Caſes an Eſtate Taile map 

be barred by ſome Acts of 

Parliament made fince Lit- 

tleton wrote, and in ſome 

Caſes an Eſtate Taile can⸗ 

not be barred, which might 

when 'Licrtleron wꝛote have | 
been barred.. Fo: example, if 4 H.7.cap.24. & 32 H. 
Tenant in Taii levya Fine 8. 0 38. : 
with P2oclamations accozd= 

ing to the ſtatute, this is a 

bar to the Eſtate taile, but 

not to him in reverſlon oz re= 

mainder, if he maketh hts 

claim 02 purfue his anton 

within five pears after the 

eſtate tail ſpent, 


1 d e (b) Dali 2 El. & 7, 
MO If be mave tothe £1551 tp tan 34. 


poſſibility the middle po ori ad * 
might be ſeiſed by farher, aud ths heirs Ehis 
force of the Tail after bod thelintder diety, the 
- 1 7... eldeſt ſon ſeviet ine wi 
the death of his eldeſt —— dep 
BFaaaaz with= 


Lib. 3. Cap. 13. Of Warranty. Sect. 7 od. 


without inge, this all bar donque le puiſhe frere brother, & the young- 
— — by the Puilſoit conveyer ſon eſt brother might con- 


_ 8 title de Deſcent per le vey bis title of deſcent 
e - 
diſſeiſed , oz have right of mulnes. by the middle brother. 
action, and the Tenant of | 
— le vy a Fine with P:oclamations, and five pears paſs, the right of the Eſtate Tail 
s barred. 
fd) 26 H. 8. cap.13. (b) If tenant in tail in poſſeſſion, oꝛ that hath a right of Entrp be attainted of High 
33 H.8.cap.20.5 E.6. (Treaſon, the eſtate tail is barred. and the land is fozfeited to the King, and none of thele 
< Wan Stanf Pl. Coron. mere bars when Littleton wꝛote. Þ lineal Warranty and Aſſets was a bar to the eſtate tail 
4 5 when Littleton wꝛote, whereof moꝛe ſhall be ſatd hereafter. 
(e) E. 4. 79. Taltarums (e) A common recovery with a voucher over, and judgment to recover in value, was a bar 
caſe. of the eſtate tail ohen Littleton wzote. (d) And of common recoveries there be two ſozts, viz. 
(d) Vide devant. Se. one with a ſingle voucher, and another with a double boucher, and that is moze common and 
. 2 Fes by more ſafe : there map be moze vouchers over. 
for, © 06006 F (e) It the King had made a gift in tail, and the Donee had ſuffered a common RBecoverp, 
Lib. 1. fol 62. Capels this ſhould have barred the eſtate taile in Litrletons time, but not the revberſion oz remainder 
caſe 1b.2.fol.16.52 74. in the King. And ſo if ſuch Donee had levied a Fine with Pzoclamations after the Dta= 
97 Lib.6. fol 41.42. lib. tute of 4 H.. this had barred the eſtate taile, although the reverſion was in the King. (f) 
10. fol 37. Mary Por- But fince Littleron wꝛote, a common recoberp had againſt tenant in tail of the Kings gift, oz 


5 Br. 41. ſuch a fine levied by him, the re verſion continuing in the Crown, is no bar to the eſtate tail 
Pl. com. ol. 555. *"* by the Statute of 34 H. 8. Ind where the wozds of the Statute be (whereof the reverſion 
29 H 8. Dier 52. oꝛ remainder at the time of ſuch recoverp had, ſhall be in the Ring) theſe ten things are tobe 


(F) 34 H.8.cap.1o. obler bed upon the conſtruction of that Act. 

Firft, that the eſtate taile muſt be created by a King, and not by any Subject, albeit the 
King be his heir to the reverſion, foz the Pꝛeamble ſpeaks of gifts made to Subjects, and 
none can have Dubjects but the King; and alſo in the Pꝛeamble it is ſaid (foz ſervice done to 

(g)Trin. 23 Eliz. inter the Rings of the Realm) and the bodp of the Act referreth to the Pzeamble. (g) Ind there- 
REY 5 Aſhron 9 foze if the Duke of Lancaſter had made a gift in tail, and the reverſion deſcended to the King, 
Wards, © Court ot pet was not the eſtate tail reſtrained by that Statute, ond ſo of the like. 

Lib 2 fol.15.% 16. in Secondly, If the King grant over the reverſion, then a recovery ſuffered will bar the eſtate 
Wiſemans caſe. tail, becaule the King had no reverſlon at the time of the recoverp. 

Lib.8. fol 77,78. the Thirdly, If the Ring make a gift in tail, the remainder in tail, oꝛ grant the reberſlon in 
Lord 8 g. tail, keeping the reverſion in the Crown, a recovery againſt tenant in tail in poſſeſſton ſhall 
—— — 2. fol wy neither bar the eſtate tail in poſſeſſion by the expzeſs purview of the Statute, noz by conle= 
Cholmileys caſe, © Auence the ſlate in remainder o2 reverſion, foz that the reverſion oꝛ remainder cannot be barred, 

but where the eſtate tail in poſſeſſion is barred. 

Fourthlp, Jf a Dubject make a gift in tail, the Remainder to the King in fee, albeit the 
woꝛ ds of the Statute be (whereof the reverſton oz remainder of on ſame, &c.) pet ſeeing the 
eſtate in tail was not created by a King, as hath been ſaid, the eſtate tail may be barred by 
a common recoverp. | 

Fifthly, It Pzince Henry Son of Henry the ſeventh, had made a gift in tail, the Remain⸗ 
der to Henry the ſeventh in fee, which remainder by the death of Henry the ſeventh had de⸗ 
ſcended to Henry the eigth, ſo as he had the remainder by deſcent, pet might tenant in tail, 
foz the cauſe atozeſaid, bar the eſtate tail by a common recovery. 


Lib 2. fol. 16. Wiſemans Dixthly, The wozd (Bemainder) in the Statute is no vain woꝛd, foz the woꝛds of the 
caſe. Preamble be, The King hath given oz granted, oꝛ otherwiſe pꝛobided to his Servants and 
| Dubjetts. The wozd ( Keverſſon) in the body of the An bath reference to thele woꝛds (given 
oz granted) and (Remainder) hath reference to theſe twozds (otherwile p:ovided) 28 if the 
King in conſideration of Money, oz aſſurance of land, oz foz other conſideration by way of 
p2oviſion, pzocure a Dubject by deed invented and inrolled, to make a gift in tail to one cf 
his lervants and lubjects fox recompence of ſervice, oz other confideration, the remainder to 
the King in fee, and all this appear of Kecozd, this is a good pꝛobiſion within the Dtatute, 
and the Tenant in Tail caunot by a common recovery bar the eſtate tail. So it is if the 
remainder be limited to the King in tail : but if the remainder be limited to the Aing - fox 
pears 02 fo: life, that is no ſuch. remainder, as is intended by the Dtatute, becaufe it is of no 
- "Remainder of continuance, as it to be, as it appeareth by the Pzeamble, and it ought 
to have ſome affinity with a Reverſlon, wherewith it is jopned. 5 


Seventhly, where a common recovery cannot bar the ſtate tali by fozce of the laid Dta- 
tute, there a fine levied in fee, in taile, fo: lives oz pears, with'Pzoclamations accozying to 


the Statutes ſhall not bar the ſtate tail, oz the iMue in tail, where the Keverſlon —.— 


LIMI 


Lib. 3. Of Warranty. SeF.709. 


mainder is in the King as is afo:eſatd, by reaſon of. theſe woꝛds in the ſaid Act, (the ſaid 
ecoverp, oz any other thing oz things hereafter to be had, done, oz ſuffered by oz againſt any 
fuch Tenant in tail to the contrary notwithſtanding) which wozds include a fine levied by 


' ſuch a donce, and reſtraineth the lame. 


Eighthly, But where a common recoverp (hall bar the eſtate taile, notwithſtanding that 
Statute, there a fine with pꝛoclamatiens ſhall bar the ſame alſo. 

Nunthlp, where the laid latter wozds of the ſtatute be (had, done, oz ſuffered by oz againſt 
any ſuch Tenant in Tail) the ſenſe and conſtruttion is, where tenant in tail is party oꝛ mi⸗ 
vie to the act, be it by doing oz 29 that which chould work the bar, and not by meer 
permiſſion, he being a ſkrangea to the Act. 

As if Tenant in tail of the gift of the King, the reberũon to the King expectant, is diſ⸗ 
ſeiſed, and the diſſeiloꝛ lebp a fine, and five pears paſs, this ſhall bar the Eſtate tatl : and 
ſo if a tollateral Bnceſtoz of the Donee releaſe with warranty, and the Donee ſuffer the 
Ularrantp to deſcend without any entry made in the lite of the Anceſtoz, this ſhall bind 
the _ in tail, becauſe he is not party 92 pꝛibie to any act, either done oz ſuffered by oz 
againſt him. | | 

Tenthlp, albeit the pꝛeamble of the ſtatute extend only to gifts in tail made by the Kings 
of England befoze the Ft (viz. hath given and granted, &c.) and the body of the Act referreth 
to the pꝛeamble (viz. that no ſuch feined recovery hereafter to be had againſt ſuch tenant in 
tail) ſo as this woʒd (ſuch) map ſeem to couple the body and the pzeamble together; pet in 


this caſe /ſuch) ſhall be taken foz ſuch in equal miſchief, oꝛ in like caſe, and by divers parts 
of the Ad it appeareth, that the makers of the act intended to extend it to future gifts, and 


ſo is the Law taken at this day without queſtion 
Þ recovery in a w2:it of Bight againſt tenant 


gift in tail. 


in tail without a voucher, is no bar of any 


It tenant in tail, the remainder over in fee ceſſe, and the Loꝛd recover in a Ceſſavit, this 
Gall not bar the eſtate tail, foz the iſſue ſhall recober in a Formedon : neither were either of 
theſe bars when Littleton wzote. But now let us hear Lictleron, 


C ]Tem, {i Tenant 
en taile diſconti⸗ 
nua k Tail æ ad iſſues 
devie, & le Uncle del 
iſſue releſſa al diſcon- 
tinue ove Garrantie, 
ec. c moꝛuſt ſans iſſue, 
ceo eſt collateral Gar- 
'rantie al iſſue en tail 
pur ceo que le Gar- 
rantie Diſcendiſt. ſur 
kiſſue, le quel ne poit 
ſoy conveper a le tail 
per meane de ſon 
Uncle. | 


A 


and the Law will admit no pzoof agatuſt this 
(1) Do if a man be within the four Deas, 


— E is the child ol 


Sec. 709. 


A Lfſo if, Tenant in 
Taildiſcontinue 

the tail, and hath iſſue 
and dieth, & the Uncle 
of the iſſue releaſe to 
the Diſcontinuee with 
warranty, &. and dieth 
without iſſue, this is 
collateral warranty to 
the iſſue in tail, becauſe 
the warranty deſcend- 
eth upon the iſſue that 
cannot convey himſelf 
to the entail by means 


of his Uncle. 


1 — 5 — 

t rranty of the 
Uncle having no right to 
the Land entailed ſhall bar 
the iſſue in tail, is, foz that 
the Law pꝛeſumeth that the 
Uncle would not unnatn= 
rallp diſherit his lawful 
heir, being of his own blood, 
of that right which the Un= 
cle neber had, but came to 
the heir by another mean, 
unleſs he would leave him 
greater advancement. Nemo 
præſumitur alienam poſterita- 
tem ſuæ prætuliſſe. And in 
this caſe the Law will admit 
no p2oof againſt that which 
the Law pꝛeſumeth. And ſo 
it is of all other collateral 
Warranties ; foz nd man is 
preſumed to do any thing 
againſt nature. 


Ind the like holdeth in ſome other 'Cales, as it 4 rent be behind foz twenty ears, and 
d make an Icquittance fo the laſt that is due, all the — pꝛeſumed to be paid, 


umption. e e 2 & 
| and his wife hath a child, the Law pꝛeſumeth 
Husband, and againſt this pꝛeſumption the Law will admit no 


P20 b ' Ty ; * 38. 3 8 4 , : . 3 
(m) It a man that is innocent be acculep of felony, and ſoz fear ſtieth foz the ſame, — Stani. 
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So reſolved Paſch31 El. 
Rot. 1645. in Notleys 
caſe in Communi banco 


So holden Trin. 29 Fliz: 
Rot. 1914. inter Strat- 
ford Dover in Com- 
muni Banco, 


33 E.3. judgment 252. 
3 H. 6.5 J. 10 H. 6.5. 

14 E. 4 J. b. 15 E. 4.8. 
F. N. B. 134. b. Pl. com. 
297- 28 E. 3 95. F. N. B. 
28.1. 


pl. com. fol. 307. a. in 
Shatingtons caſe. 


(k) 11H45. 
LA ove. . ills 


(U 7H. 45. 


(m) 3 E. 3. Corone 


\ 
) 
: 
| 
: 
> 
1 
. 
: 
: 
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Lib. 3. Cap. 13. 


Of Warranty. 


beit he judicially acquitteth himſelf of the Felony; pet if it be found that he fled fo: the fe-= 


SeF. 710. 


lonp, he ſhall notwithſtanding his tnnocency fozfeit all his goods and chattels, debts and 


duties; foz as to the fozfeiture of them the La 
on in Law grounded upon his flight; and ſo in many other cales. 
rule is, Quod ſtabitur preſumptio, donec probetur in contrarium. But as you lee, it hath 


BraQon lib. x.cap. 9. 


many exceptions. 
(n) Rot, Parliament, 
50 E. z. num. 77. 


(u) It hath been attempted in Parliament, that a Dtatute m 
ſhould be barred by a warranty collateral but where Aſſets deſcend from the ſame Anceſtoꝛ: 


Law will admit no p2oof aguins the pꝛeſumpti⸗ 


ut pet the general 


be made, that no man 


but it never took effen, fo: that it ould weaken common aſſurances, 


D iſſue deux 


files. It hus⸗ 
band and Wife, Tenants 
in ſpecial taile, habe iſ= 
ſue a daughter, and the 
wife die, the husband by 
a ſecond wife Hath iſſue 
another daughter , and 
dilcentinueth in fee and 
dieth, a collateral Ance⸗ 
Coz of the daughters re= 
leaſeth to the dilcontinuee 
with warranty and dieth, 
the warranty deſcendeth 
upon both daughters, pet 
the iſſue in taile ſhall be 
barred of the whole ; fox 
in judgement of Law 


5 E. 2. Gar. 78 lib. 8 fol. 
41. Syms caſe. 


the entire Warranty de⸗ 
ſcended upon both of 
them. 


¶ Et leigne enter 

en lentiertie, & ent 

fait un feoſſinent, Gc. 

Here it is to be underſtood, 

that when one Coparcener 

See before in the Chap · doth generally enter into 
tet of Deſcent Sed. 398. the whole, this doth not 
debeſt the eſtate which 

deſcended by the Law to 


the other, unlels the that 


doth enter claimeth the 
whole , and taketh the 
pꝛofits of the whole, fo: 
that ſhall debeſt the free= 
hold tn Law of the other 
Parcener. 


Otherwiſe it ts after 
the Parceners be actual= 
ly ſeiſed, the taking of 
the profits oz anp 
claime made bp the one 

Lf cannot put the other out 
ad of poſſeffion without an 


\ 


SeF. 710. 


I Tem, ſi ie tenant 

en Taile ad Iſſue 
deux files & mozuſt, & 
leigne entra en le enti⸗ 
erty & ent fait un feoff- 


met en f& ove garran⸗ 


tie, cc. & puis leigne 
file mozuſt ſans iſſue, 
en ceſt cas le puiſne file 
eſt barre quant al un 
motety, & quant al au⸗ 
ter motety, el neſt pas 
barre. Car quant a la 
moiety que affiert a le 


- puiſne file el eft barre, 


pur ceo que quant a 
cel part el ne poſt con- 
veyer deſcent per my 
le maine de ſon eigne 
ſoer, & pur cea quant 


a cel moiety, ceo eſt un 


collateral Sarrantie. 
Mes quant al auter 
moiety que affiert a ſõ 
eigne ſoer, le Sarran⸗ 
tie neſt pas barre a le 
puiſne ſoer, pur ceo i 


el poit conveyer ſon dif- 
cent, quant à cel moiety . 


que afflert a ſon: eigne 
ſoer per meſme le eigne 


ſoer, iſuint quant a ceſt 
moiety que affiert al 


eigne ſoer; le Gatran- 


Lſo, if the tenant 

in tail hath iſſue 
two daughters & dieth, 
and the elder entreth 
into the whole, and 
thereof maketh a feoff- 
mẽt in fee with warranty 
&c. and after the elder 
daughter dieth without 
iſſue: In this caſe the 
younger daughter is bar- 
red as to the one moiety, 
and as tothe other moi- 
ety ſhe is not barred. For 
as to the moiety which 
belogeth tothe younger 
daughter, ſhe is barred, 
becauſe as to this part 
ſhe cannot convey the 
deſcent by means of her 
eldeſt ſiſter, and there- 
fore as to this moiety, 
this 1s a collateral war- 
rarity: But as to the o- 
ther moĩety, which be- 
longeth to her elder ſi- 
ſter, the warranty is n 
bar to the younger fiſter 
becauſe ſhe man nv 


her deſoent as to that 
moiery which bclangeth 
taberelder ſiſter bythe 


ſame, elcder filter, lo as 
to this moiety which be- 
tie 


UMI 


Lib.3. 


tie eſt lineal al puilne 
ſoer. 


Of Warranty. 


longeth to the elder ſi- 
ſter, the warranty is line- 
al to the younger ſiſter. 


Sect. 711. 


C FE nota q̃ quant 

a celuy que de⸗ 
manda f& ſimple per 
aſca de ſes aunceſters, 
il ſerra barre per 'Gar- 
rantie lineal q diſcen⸗ 
diſt ſur luy, ſi non que 
ſoit reſtraine per aſcun 
eſtatute. 


ANd note, that as to 
him that demandeth 
fee ſimple by any of his 
Anceſtors, he ſhall be 
barred by Warranty li- 
neal which. deſcendeth 
upon him, unleſs he be 
reſtrained by ſome. Sta- 
tute, 


SeF.71 2. 


C Es il que de- 

| mande fe 
taile p bfe de Formed' 
en deſcender, ne ſerra 
mybarre p linealGar- 
rantie, ſi non ĩ il ad 
Allets p deſcent en ta 
ſimple p meſine laun⸗ 
ceſter q̃ ſiſt le Garran- 
tie. Mes collateral 
Garrantie eſt barre a 
celuy q demanda t, c 
auxy a celup que de⸗ 
manda fee taile ſang 
alcũ auter deſcent de 
fe ſimple, ſi non en 
caſes queux font re- 


Ut he that demand- 
eth Fee Taile by 
rit of Formedlon in de- 


ſcender, ſhall not be bar- 


red by lineal Warranty, 


unleſs he hath Aſſets by 


deſcent inFee ſimple by 
the fame Anceſtor that 
made the Warranty. 
But collateral Warran- 
ty is a bar to him that 
demandeth fee, and al- 
ſo to him that deman- 
deth Fee Tail without 
any other deſcent of 
Fee fimple, except in 
caſes which are reſtrain- 


Sed.711, 712. 


actual putting out oz diſ⸗ 
ſeifin. And in this caſe 
of Littleton, when one Co⸗ 
parcener entreth into the 
whole, and maketh a fe= 
offment of the whole, this 
de beſteth the freehold in 
Lab out of the other Co⸗ 
parcener, Now ſeeing the 
entrp, in this caſe of Lir- 
tleton, debeſted not the c= 
ſtate of the other Parce⸗ 
ner, bf no further pꝛoceed⸗ 
ing had been, then it is to 
be demanded, that ſeeing 
the feoffment doth work 
the wꝛong, and be the wzong 
either in a diſſeiſin, o2 in 
nature of an abatement; 
how can the warrantp an= 
nexed tothat feoffment that 
wꝛought the w2ong be col= 
lateral, o: bind the poung= 
eſt Uſter foz her part? To 


this it is anſwered, that 


wheu the one ſiſter entreth 
into the Whole, the poſſel⸗ 
flon being void, and ma= 
keth a feoffment in fee, 
this Act ſubſequent doth 
ſo explain the entry pꝛece⸗ 
now bp conſtruuton of 
Law the was only ſeiſed 
of the whole, and this fe= 
offment can be no diſſei ſin, 
becauſe the other ſiſter was 
never ſeiſed, noꝛ anp abats= 
ment, becauſe thep both 
made but one heir to the 
Anceſtoꝛʒ, and one freehold 
and inheritance deſcended 
to them, Do as in judg⸗ 
ment of Law the Marran⸗ 
ty doth not commence by 
diſſeiſin oz by abatement, 
and without queſtion her 
entry was no intrufſon. 

Tenant in taile hath iſ= 
ſue two daughters, and 
diſcontinueth in fee , the 


ſtraines per les Eſta- ed by the Statutes, and vefſiſeth the dil= 
| - i t ſeof 

tutes, c auters caſesÞþ in other caſes for certain laat and her aber, che dil 

certaine cauſes, come cauſes, as ſhall be ſaid tft Eben be ricoverety 

ſerra dit en apzes. £ hereafter. in an Vale, the eldeſt 

. agreeth to the Diſſeiſin, as 

He may, againſt her ſiſter, and becomes joyntenant with her. And thus is the Book in the 


ſe 


of himſelf and B, B. agreeth, by this he4s jountenatit wich A. 


pl. Com.543» 


E 
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Adi 0 . ene the caſe being no other in eſfedt, but A. dilfedſeth one to the ule (n) 21 Aff. p. 19. 


Cap. 1 3. Of Warranty. Sec. 713. 


C Et nota que quant a celuy que demanda fee ſimple , & c. In theſe two Sr⸗ 
tions there arc expꝛeſſed four legal concluſions. | j 
= 7 £:3-54-57+ Firſt, That a lineal warrantp doth bind the right of a Fee imple. 
15 E. 2 Car.27. 20 b. 3. Decendiy, That a lineal warranty doth not bind the right of an eſtate taile, foz that it is 
tbid. 39. 25 E-3.50. reſtrained by the Statute of Donis conditionalibus. 
27 E. 3.83. 43 K;. Gar. Thirdly, That a lineal Warranty and Aſſets is a bar of the right in taile, and is not 
16. Mich 38 E. 3. Co- reſtrained, as hath been laid, bp the ſaid An. : 
ram Rege — _— Fourthily, That a Collateral Warranty made by a Collateral Inceſtoz of the Donee, 
pl Com 554. 15 £4.10, doch bind the right of an eſtate taile, albeir there be no Aſſets; and the reaſon thereof is uy- 
vide Set 703-747- on the Dtatute of Donis conditionalius,foz that it is not made by the Tenant in taile, &c. Ag 
the lineal Marrantp is. | l. 77 5 

To this map be added, that the warranty of the Donee in taile, which is collateral to the 
Donoꝛ, oꝛ to him in remainder, being heir to him, doth bind them without any Aſſets. Fo: 
though the alienation of the Donee after iſſue doth not bar the Donozzwhich was the milchief 
p:ovided fo2 by the Act, pet the warranty being collateral doth bar both of them; foz the A 
reſtratneth not that Marrantp, but it remaineth at the Common Law, as Littleton after 
ſaith : and in like manner the Warrantp of the Donee doth bar him in the remainder. 


Pleta li.2.c.65. Britton ¶ Fſſcts (id eſt) quod tantundem yalet, cutficient.vy deſcent. 
2857 1 9. . Note, Aflets requiſite to make a lineal Warranty a bar muſt have fx qualities. Firſt, 
7 H.6.3. 1 95d 4s it muſt be Aſſets (that ts) of equal value, oz moze, at the time of the Deſcent. Secondly, it 

mult be of deſcent, and not by purchaſe oz gift, Thirdly, as Littleton here ſatth, it muſt be Y(= 
ſets in fee ſimple, and not in tail, oz foꝛ another mans life. Fourthly, it muſt deſcend to him 
as heir to the ſame Anceſtoꝛ that made the Marrantp, as Littleton here ſaith, Fitthlp, it muſt 
be of lands 02 tenements, oꝛ rents, oz ſervices valuable, oꝛ other profits iſſuing out of lands oz 

tenements, and not perſonal inheritances, as Annuities, and the like. Sixthip, it muſt be 

in ſtate oz intereſt, and not in uſe oz right of actions, oꝛ rights of entrp : foꝛ they are no A 
(20 31 E g.A7.5.13E-3-ſets until they be bzought into — (a) But it a rent in fee imple iſſuing out of the 
Recovery in value 19. land of the heir deſcend unto him, ' wherebp it is extinct, ret this is Aſſets; and to this pur- 
Lib.z.fol.31. Butler and pſe hath in judgement of Law a continuance, 


Lib. 3. 


3 F. 3 21 4E 3 28.50. 
6E.3 
9E.3 


24 E 3 47. 


5 Z. Mele „ (b) A Seigniozy in fee — is no Aſſets, becauſe it is not valuable, and theretoe 
Regiſtrum 293. not to be extended; and ſo it ſee of a Seigniozy of Homage and Fealty. But an adbow= 
(e) Fleta lib.2.cap.65. ſon is Aſſets, whereof (c) Flera ſaith, Item de.Ecclefils quæ ad donationem domini pertinent 


Britton fo. 185. Extent quot ſunt & quæ, & ubi, & quantum valeat quælibet Ecclefia per annum ſecundum veram ipſius zfti- 

manerii 5 H.7.37. mationem, & pro marca ſolidis extendatur, ut fi Ecclefia centum marcas valeat per annum, ad cen- 

9 E. 3. Gar. tum ſolidos extendatur advocatio per annum. And herebith agreeth Britton, and others have 
reckoned a ſhilling in the pound; and Britton addeth further, Mes fi la advowſon pulſt eſtre 
vendue, adonques ſerr' le reaſonable price ſolonque le value en un an a cel extent; wherein it is 
to be obler ved, that antiquity did ever reckon by marks. 


Sep. 7 13. 


C Tem ũ terre ſoft done a un 

home tales heires de ſon 
co2ps engendzes, le quel pꝛẽt feme, 
c ont iſſue fits enter eur, & le ba- 
ron diſcontinna le taile en fee, æ de- 
vie, & puis la eme releſſa al diſcõ⸗ 
tinuee en fee ove Garrantie, gc. 
mozuſf, & le Sarrantie deſcendiſf 
a le fits, ceo eff un collateral Gar⸗ 
rantie. 


4 His taſe ſtandeth upon the ſame reaſon 


AM if land be given to a man 
A andto the heirs of his body 
begotten, who taketh wife, and have 
iſſue a ſon between them, and the 
husband diſcontinues the tail in fee 
and dieth, and after the wife relea- 
ſeth to the diſcontinuee in fee with 
warranty, &c. and dieth, and the 
warranty deſcends to the ſon, this is 
a collateral Warranty. 


that divers other fozmerly put by dur Zuther 


da, viz. that becauſe the heir claimeth only from the Father Per formam doni, and 


and nothing from the wife, that therefoze the Marranty of t 
Inceſto; che — ol che alt bindeth ; and here the war⸗ 


Warranty made bp anp 
ranty deſcended after the deſcent 


wife is collateral, and the 


Sed. 


UMI 


Lib.3. - 


Of Warranty. 


eck. 714 


L Es > Tenements ſoypent 
bones a le baron & a ſa 


keme, c ales Deires de lour deur 


coꝛps engendꝛes, queux ont iſſue 
fits, & le baron diſcontinua le tnile 
4 mozuſt, & puis la Feme 'relefſa 
ove Garrantie:# moꝛuſt, ceſt Sat. 
rantie neſt: toꝛique un lineal Gar: 
rantie a le fits; Car le fits ne ſer- 
ra barte en ceo cas de ſuer ſon bꝛe · 
ve de Formedon, ſinon que il ad 
aſſets p deſcent en Fee ſimple per 
ſa mere, pur ceo que lour iſſue en 
Bꝛiełe de Formedon covitnt con: 
veyer a lup le doit cõe heire a ſon 
pere & a ſa mere de lour deux cops 
engendzes, per fozme del done, 6 


iſlint en tiel caſe, le Garrantie de 


le Pere, æ le Garrantie-de la mere 
ſont fozſque lineal Garrantle al 
heire, tc. 


bl 2 of obſervation, th 


claim as hett of both their mows, Fe 
the iilue cannot claim as 


Ut if lands be given t to the 
husband and wife, and to the 
hezrs of their two bodies begotten, 
who have iſſue a ſon, and the Huſ- 
band diſcontinue thetail, and dieth, 
and after the wife releaſe with war- 
ranty and dieth, this warranty is but 
4 lineal warranty to the Son. For 
the Son ſhall not be barred in this 
caſe to ſue his Writ of Formedon, 
unleſs that he hath Aſſets by deſ. 
cent in fee ſimple by his Mother, 
becauſe their iſſue in the Writ of 
Formedon ought to convey to him 
the right as heir to his father and 
Mother of their two bodies begot- 
ten, Per formam doni; and fo in 
this caſe the warrauty of the Fa- 
ther and the warranty of the Mo- 


ther are but lineal warranty to the 


heir, &c. 


e 
t ot e Ss 
a bem alone, prion 


fo: no part. 


Sec. 715. 


E Tnotahen cheſtun cas ou 

hoe demava Terres en fe 
Taille p Bfe de Formedon, (i aſtũ 
del iſſue en le Taile I avoit — 2 
Gon ou q navoit aſcun poſſeſſion 
fait un Garrãtie, ec. (> celuy que 
ſuiſt le Bfe de Formedon puiffvit 
per aſcun polſibllity per matter que 
puiſſoit eftre en fait, conveyer a 
luy per my celuy que fiſt le Gar- 


where a man demandeth 

in fee tail by writ of Forme- 

ns, it any of the iſſue in tail that 
elſion, or that hath not 

on, make a warranty, &c. 

i he which ſueth the writ of For- 
medon mi —_ by any poſſibility by 
matter which might be in fait, con- 
vey to him, by him that made the 
B bbbb rantie 


_ Note, That in every caſe 
an 


Set. 7 14, 715. 


375 


35 L. ut. dar. 74: 


Cap. 13. Of Warranty: Sea.71 6; 


rantie per foꝛme del done, T eff un warranty Per form doni, this is a li- 
lineal Sark, 4 nemy collateral. neal Warranty and not collateral. 


35 E 3. Gatr· 73. J. Oo F this ſufficient hath been laid deſge, Sed nunquam nimls dicitur quod” nunquatn ſatis 


Lib.3. 


: dicicur, "fox it is a point of great uſe and conſequence. 


Set. 716. 


1 Tem, ſi home ad iſſue trois 
I its, « il dona Terre al eigne 
fits,; 9 aver & tener a luy & a les 
Meires de (on coꝛps engendees,. c 
pur default de tiel Iſſue, le remain⸗ 
der al mulnes fits, a luy, & a les 
Heires de ſon cops engendzes, E 
pur default de tiel iſſue del mulnes, 
le remainder al puilne fits a les 
heires de ſon coꝛps engendꝛes, en 
ceſt cas ſi keigne diſcontinua la 
Taile en fc, 6. oblige luy æ ſes 
Peires a Sarrantie, & mozuſt ſans 
iſſue, ceo eſt un collateral Sarranty 
al mulnes fits, & ſerra barre a de⸗ 
maunder meſme la Terre p fozce 
del remainder, pur ceo que le re⸗ 
mainder eſt ſon title, & ſon eigne 


krere eſt collateral a cel title, que 
commence per fozce del remainder. 
En meſm̃ le maner eſt, i le mulnes der. 6 
it is, if the middle Son hath the ſame 


fits avoit mekme la Terre per koꝛce 
del remainder pur ceo que ſõ eigne 
frere ne fiſt aſcun- diſcontinuance, 
mes moꝛuſt ſans iſſue de ſon coꝛps, 


E puis le mulnes fait un diſcontj- - 


nuance ove Garrantie, cc. & mo- 
ruſt ſans ifſue, ceo eſt un collate⸗ 
ral Garrantie a le puiſne fits. Et 
aury en ceſt caſe ſi aſcii de les dits 
fits ſoit diſſeiſie, æ Y-pere que fiſt 
le done, cc. relefſa a le difleiſo2 
tout ſon dꝛoit ove Garrantie, ceo 
eſt un'collateral Garrantie a celuy 
fits ſur que le Garrantie deſcendiſt, 
Cauſa qua ſupra. 


L o, if a man hath Iſſue three 
Sons, and giveth land to the el- 
deſt Son, to have and to hold to him 
and to the heirs of his body begot- 
ten, and for default of ſuch iſſue, the 
remainder to the middle Son, to him 
and tothe heirs of hisbody begotten 
and fot default of ſuch iflue of the 
middle Son, the femainder to the 
youngeſt Son, and to the heirs of his 
body begotten; in this caſe, if the 
eldeſt diſcontinue the tail in fee, and 
bind him and his heirs to warranty, 
and dieth without ãſſue, this is a col- 
lateral warranty to the middle Son, 
and: ſhall be a bar to demand the 
ſame land by force of the remainder, 
for the remainder is his title, and his 


elder brother is collateral to this ti- 


tle which commenceth by force of 
the rem#inder. In the ſame manner 


land by force of the remainder, be- 
cauſe his eldeſt Brother made nodiſ- 
continuãce, but died without iſſue of 
his body, and after the middle make a 
diſcontinuance with warranty, &c. 

& dieth without iſſue, this is a colla- 
teral warranty to the youngeſt Son. 
And alſo in this caſe, if any of the 
ſaid Sons be diſſeiſed, and the father 
that made the gift, & c. releaſeth to 
the diſſeiſor all his right with war- 

ranty, this is a collateral warranty to 

that Son upon whom the warranty 

deſcendeth, Cauſa qua ſupra. 


Seda, 


Lib.3. Of Warranty. Sed. 17, 718. 


Se. 717. 


1 FT fic Nota, Que lou home 
que eſt collateral a le Tt- 

tie, e ceo releaſe aue Sarrantie, ec. 

ceo eſt un Collateral Sarrantie. 


Nd ſo Note, That where a Man 

that is collateral tothe Title, and 
releaſeth this with Warranty, &c. 
this is a collateral Warranty. 


* Ere it appeareth, that it is not adjudged in law. a Collateral Marrantp, in reſpect 8 R. 2. Cat. 101. v. Secl. 
of the blood, foz the Warranty map be Collateral, albeit the blood be lineal, and 704. 

the warranty may be lineal, albeit the blood be Collateral, as hath been ſaid, But it is in 

law deemed a Collateral warranty, in reſpect that he that maketh the Warranty is colla⸗ 

teral to the title of him upon whom the Warrautp doth fall, as by the example which Lir- 

tleton here putteth, and by that which hath been fozmeriy ſatd, is manifeſt. 


C 12. Pier dona 

Terre a ſon 
eigne fits, a aver e te- 
ner aluy, & a les heirs 
Males de ſon co2ps 
engendzes, le Remain- 
der a le ſecond fits, æc. 
ſi leigne fits alienaſt en 
kee oveſqz Garrantie, 
#c. et ad iſſue female, 
r mozuſt ſans iſſue 
male, ceo neſt pas col- 
lateral garrantie al ſe⸗ 
cond fits, car il ne ſer⸗ 
ra barre de ſon action 


Sed. 718. 


Lſo, if a father gi- 
veth land to his 
eldeſt ſon, to have and 
to hold to him and to 
the heirs males of his bo- 
dy begottẽ, the remain- 
der to the ſecond Son, 
& c. if the eldeſt Son ali- 
eneth in fee with war- 
ranty, &c. and hath iſ- 
ſue female, and dieth 


without iſſue male, this 


is no collateral warran- 


ty to the ſecond ſon, fur 


he ſhall not be barred 


4 He: is rehearſed a 


axime of the 
Common Law, that everp 
Warranty doth deſcend up⸗ 
on him that is heir to 
him that made the Mar⸗ 
rantp , the 
Law, as by this example it 
appeareth. 


C4 cel que eſt heire 
aluy que ſiſt le garrautie 
fe le Common ley, c. 
we 


eypon many things woꝛ⸗ 
to be known are to be un= 
der ſtood. 


vid. Sec. 3.603. 735. 
736, 737. 


by the Common 


(a) Firſt, that it a man (4) 4 2.4.14. 


tnfeoffeth another of an acre 


de Formedon en le re- of — action — For _ OS has toms — 
mainder, pur ceo que le in the remain er, be- dieth ſeiſed of another acre 
garrantie deſcendiſt al cauſe the warranty deſ. Burraugh Englich. the fe= 
file del eigne fits, & cended tothe daughter offee is impleaded, albeit the 
nemy al ſecond fits, ofthe elderson, and not aben dhe cle Sen, rt 
Car cheſcun Garran- to the ſecond Son : for may be vouch them both ; 
tie que deſcendiſt, del. every Warranty which gage, as bue ud the thee 
cendiſt a celuy que eſt deſcends,deſcendeth tro yo the Jands ih it be ould 
heire a lup que fiff le him that is heir to him e 
Garrantie per le Com⸗ that made the Warran - fruit of his Warranty, viz 
mon ley. ty by the Common law. 2 recovery in balue, andthe 


vouch, becauſe he is not heir at the Common Law, upon whom the warranty deſcendeth. b)22z E.4-10.4 E. 3 25. 
(b) So it lt ot heirs in Gavelkind, the eli map be_vouched as heir to the int N 2 S5 
. ranty Det. 7. 


Lib. 3. 


(e) 29 AT4 38 E 3.22. 


(d) 32 E 3. vouch. 94. 
30 H. 6 33. 


Pl. Com. 515. 


(e) 7 E. z. tit. Recover 

en _ 935 1 * 
E. 2. gm. 2 . 

* E. ibid. 1 80. 10 E. 3. 

52.18 E 3.51. lib. 1. fol. 

96. Shelleys caſe. 

(f ) 32 E. 3. vouch 94 

per Green. 


(g vid. pl. Com. fo. 51 4 


ch) 17 E. 3.59. 20 E. 3. 
Vouch. 129 32 E. 3. 
Vouch 94. 5 H. 7. a. 
(i) 11 H 7.12. 11 E. 3. 
tit Det. 7. Di. 5 El. 238. 


(k} 1k H 7. 12. 


(1) 24 E. 3.36. 27 E 3. 
age 108. 38 E. 3.26. 
40 E. 3 9 37 H 8. Br. 
Noſme 1. & 40. & tit. 
Done & Rem. 61. 


Cap. 13. 


Of Warranty. Seb. 719. 


rant, and the other ſons in reſpect of the inheritance deſcended unto them. (c) And in like 
ſozt, the Heir at the Common Law, and the hetr of the part of the mother ſhall be vouched. 
But the Heir at the Common Law may be bouched alone in both theſe caſes, at the election 
of the tenant, & fic de ſimllibus. (d) In the ſame manner,if a man dieth ſeiſed of certain lands 
in fee, having iſſue a Don and a Daughter by one venter, and a Son by another, the cideſt 
Son entreth and dieth, the lands deſcends to the ſiſter : In this caſe'the Warranty deſcen= 
deth on the Don, and he may be vouched as heir, and the Siſter as heir of the Land: In 
which and the other cale of Boꝛough Engliſh, the Son and heir by the Common Law ha= 
ving nothing by deſcent, the whole lols of the recovery in value lieth upon the heirs of the 
land, albeit they be no heirs to the Warranty. Then put ths caſe that there is a Warrantp 
Paramount, who ſhall deraign that Warranty? and to whom ſhall the recompence in value 
go? Some have laid, that as thep are vouched together, ſo ſhall they vouch over, aud that 
the recompence in value ſhall enure accoꝛding to the loſs, and that the effect muſt purſue the 
cauſe, as a recovery in value by a Warrantp of the part of the Mother ſhall go to the heir of 
the part of the Mother, &c. | 

Dome others hold, That it is againſt the Maxim ot Law, that they that are not heirs to the 
the Warranty ſhould jopn in Woucher, oz to take benefit of the Warranty which delcended 
not to them, but that the heir at the Common Law, to whom the Warrantp delcended, ſhall 
deraign the Warranty, and recober in value; and that this doth ſtand with the rule of the 
Common Law. : 

Others hold the contrarp, and that this ſhould be againſt both the rule of law, and againſt 
realon alſo; foz bp rule of {aw (e) the Uouchee never ſue to have execution in value, un⸗ 
til execution be ſued againſt him. But tn this caſe execution can never be ſued againſt the 
heir at the Common Law, therefoze he cannot ſue to habe execution over in value. Secondly, 
It ould be againſt reaſon, that the heir at the Common La w ſhould have totum lucrum,and 
the ſpecial heirs, totum damnum. I find in our Books, (f) that thts reaſon is pielded, that 
the ſpecial heir ſhould not be vouched only : Foz ( ſap thep ) if the ſpecial heirs ſhould be 
vouched onlp, then could not they deraign the warranty ober, which ſhould be miſchie vous, 
that they ſhould loſe the benefit of the warrant p, if they ſhould be vouched only. But if the 
heir at the Common Law were vouched with them, (as by the Law he ought) all might de 
ſabed; and therefoze ſtudp well this point, how it may be done. | 

(gs) If tenant in general Tail be, and a common recovery is had againſt him and his wife, 
where his wife hath nothing, and they vouch, and have judgment to recover in value, Tenant 
in tail dieth, and the wife ſurviveth : fox that the iſſue in tail had the whole loſs, the re⸗ 
compence ſhall enure wholly to him; and the wife, albeit che was party to the judgment, 
ſhall have nothing in the recompence, foz that ſhe toſeth nothing. 

(h)Jf Baſtard eigne enter and take the pzofits,he ſhall be vouched only, and not the Baſtard 
and the Multer, becauſe the Baſtard is in appearance heir, and ſhall not diſable himſelf. 

(i It a man beſetzed of Lands in Sabelkind, and hath iſſue thee ſons, and by Obligation 
bindethhimſelf and his heirs and dieth, an action of Debt ſhall be maintainable againſt all 
the th:ee ſons, foz the heir is not chargeable, unleſs he hath lands by deſcent. 

(k) Do if a man be ſeized of Land on the part of his Mother, and bind himſelf and his 
heirs by obligation, and dieth, an action of debt (hall lie againſt the heir on the part of the 
Mother, without naming of the heir at the Common Law. And ſo note adiverſitp between 
a perſonal lien of a Bond, and a real lien of a Warranty. 


Sec. 719. 


* Ere it appeareth, 

That (1) whenſo= 
eber the Anceſtoz taketh any 
eſtate of Freehold, a limita⸗ 
tion after in the ſame con⸗ 
vepance to anp of his heirs, 
are woꝛds of limitation, and 
not of purchaſe , albeit in 
woꝛds it be limited by wap 
of remainder : and therefo:e 
here the remainder to the 
heirs females veſteth in the 


| Tenant in Tail himſelf, 


Ota, fi terre 
| ſoit done a 
un home, c a les 
heires males de ſon 
cops engend?es , & 
pur default de tiel Jf- 
ſue, le Rem̃ ent a ſes 
heires females de ſon 


cops ẽgẽdꝛes, æ puis t 


Ote, If Land be 
given to a man 

and to the heir males 
of his body begotten, 
and for default of ſuch 
Iſſue the Remainder 
thereof to his Heirs 
Females of his body 
begotten, and after the 
donck 


Lib. 3. 


donee en le taile fait 
feoffment in kee ovel⸗ 
que Garrantie accoz⸗ 
dant, 4 ad iſſue fits 
+ file & mo2eſt,, cel 
Garrantie neſt foz(- 
que lineal Garran- 
tie a le fits a demaun⸗ 
der per bꝛieke de For- 
medon en le deſcen- 


der, & àuxy il neſt 


forque lineal a le 


file, a demander mel⸗ 
me la terre per bꝛieke 
de Formedon en le 
remainder, ſi non fre- 
re deviaſt ſans iſſue 
male, pur ceo que el 
claime come hetre fe- 
male de le cops (on 
pere engendꝛes. Mes 
en ceſt cas, fi ſon fre- 
re en ſa die releaſaſt 
al Dilſcontinuer, cc. 
ove Garrantie, cc. E 
puis moꝛuſt ſans iſſue, 
ceo eff un collateral 
Gatrantie a le file, 
pur ceo que el ne poſt 
conveyer aluy le dꝛoit 
que el ad per fo2ce de 
le remainder per al⸗ 
cun mean de deſcent 
per ſon frere, pur ceo 
que le frere eſt colla- 
teral a le title ſa ſoer, 
> pur ceo fon Gar- 


rantie eſt collateral, 
&c. 


Of Warranty. 

donee in taile maketh 
a Feoffment in Fee, 
with warranty accord- 
ingly, and hath iſſue a 
ſon and adaughter and 
dieth, this warranty 1s 
but. a lineal warranty 


to the ſon to demand 


by a Writ of Forme- 
don in the deſcender ; 
and alſo it is but li- 
neal to the daughter 
to demand the ſame 
Land by writ of Forme- 


dlon, in the remainder, 


unleſs the brother dy- 
eth without iſſue male, 
becauſe ſhe claimeth 
as heir female of the 
body of her Father in- 
gendred. But in this 
caſe, if her Brother in 
his life releaſe to the 
diſcontinuee, &c. with 
Warranty, &c. and 
after dieth without iſ- 
ſue, this 1s a collate- 


ral Warranty to the 


daughter, becauſe ſhe 
cannot convey to her 
the right which ſhe 
hath by force of the re- 
mainder by any means 
of deſcent by her bro- 
ther, for that the bro- 
ther is collateral to the 
title of his ſiſter, and 
therefore his warranty 
is collateral, &c. 


known, that fo: Learning 1 6.4. 11 H.6-13,4- 
ſake, and to find out the reaſon 28 4.6. Deviſe 18. Sta- 
of the Law, theſe limitations tham. Deæviſe Pl. Com 
to the heirs males of the body, 414. 20 Ul. 6. 43. Vid. 


Litt. c. t aile. Sed 24 37 
and after to the heirs females H.8 Br, 22 — 2 


of the Body may be put; & tit.nofne 1. & 40. 
but it is dangerous touſe them | 
in convepances, foz great in= 
conveniences may ariſe there⸗ 
upon: for if ſuch a Tenant 
in Tail hath iſſue divers 
ſons, and they have iſſue di⸗ 
vers daughters, and tike wiſe 
if tenant in Tail hath iſſue 
divers daughters, andeach of 
them hath iſſue ſons, none of 
the daughters of the lens, noꝛ 
the ſons ot the daughters thall 
ever inherit to either of the 
ſaid Eſtates Tati: and ſoit 
is of the Iſſues of the iſſues, 
foz that ( as hath been ſaid ) 
the iſſues inheritable muſt 
make their claim either only 
by Wales, oz only by Fe= 
males, ſo as the Females of 
the Males, oz Males of the 
Females are wholly exduded 
to be inheritable to either of 
the ſatd Eſtates Tail : but 
where the firſt limitation is 
to the Heirs Wales, let the 
limitation be, foz default of 
ſuch iſſue to the heirs of the 
Body of the Donee, and then 
all the Iſſues, be ther Fe⸗ 
male of Males, oz: Males of 
Females, are inheritable. 


If a man give Lands to a 
man, To have and to hold, 
to Him and the heirs Males 
of his bodp, and to him and to 
the heirs Females ot his bo⸗ 
dy, the eſtate to the Heirs 
Females is in remainder, 


be preferred. 


Sec. 


Lib.z. Cap. 13. 


21 H. 6. f. 33. l. 6. f. 4A. b. 
Sir Anthony Mildmaies 
caſe, 


(m) 2 H. 4 fol. 1 t. in 
AQion ſur le caſe. 


Of Warranty. 


Sec. 7 20. 


Sed. 720. 


C T Tem, jeo ap oye dire que en 

temps le Roy Kichard le ſe- 
cond, il v fuit un Juſtice del Com- 
mon Banke, demurrant en Kent, 
appel Richel, que avoit iſſue divers 
fits, & ſon entent fuit, 9 ſon eigne 
fits averoit certaine terres & tene- 
ments a luy, & a les heires de ſon 
Coꝛps engendzes, & pur default 
diſlue, le remainder a le (ecod fits, 
ec. & iſſint aY tierce fits, ec. c pur 
ceo que il voile q nul de ſes fits ali⸗ 
eneroit, ou ferroit Sarrantie pur 
barrer ou leder les auters queur 
ſerront en le remainder, 4c. il fiſf 
faire tiel Jnventuf,a tiel effec, ceſt 


aſcavotr, que les terres & tenemts 


fueront dones a ſon eigñ fits (ur 
tiel condition q fi lefgne fits aliena 
en kee, ou en fee taile, cc. ou fi al- 
cun de ſes fits alienaſt, #c. q adõ⸗ 
que lour eſtate ceſſera, & ſerroit 
void, e q̃ adonq; meſme les terres 
t tenem̃ts immediar remaindꝛont 
ale ſecõd fits, e a les hfes de fon 
coꝛps engendꝛes, & ſic ultra, le re⸗ 
mainder as aut᷑s de ſes fits, elivy 
de leilin fuit fait accodant. 


Lſo, Ihave heard ſay, that in 
A the time of King Richard the 
econd, there was a Juſtice of the 
Common Pleas, dwelling in Kent, 
called Richel, who had iſſue divers 
ſons, and his intent was, that his eldeſt 
ſon ſhould have certain lands and te- 
nements to him and to the heirs of 
his body begotten, and for default of 
iſſue, the remainder to the ſecond 
ſon, &c. and ſo to the third ſon, &c. 
and becauſe he would that none of 
his ſons ſhould alien or make war- 
ranty to bar or hurt the others that 
ſhould be in the remainder, 8c. he 
cauſeth an indenture to be made to 
this effect, viz. That the Lands and 
Tenements were given to his eldeſt 
ſon upon ſuch condition, that if the 
eldeſt ſon alien in fee, or in fee tail, 
&c. or if any of his ſons alien, &c. 
that then their eſtate ſhould ceaſe 


and be void, and that then the ſame 


lands and tenements immediately 
ſhould remain tothe ſecond ſon, and 
to the heirs of his body begotten, 
. ſec ultra, the remainder to his o- 
ther ſons, and livery of ſeiſin was 
made accordingly. 


C * ay oye dire, &. Thoſe things that one hath bp credible hear-ſap, by the exam 


ple of our Autheꝛ are worthy of 


in the reign of King Richard 
erin ug chard the Second, 


Nihil Gmyl inventum eft & perfect 
41 5 inventions in 


tration. 


in the reign ol 2 


This invention deviſedby Juſtice Richel 
an. AriQ<-man bozy, and the lie by 
ourth, were both full of imperfections; fox 


um, and Sæpe viatorem nova, non vetus, orbita fallit. Indthere⸗ 


it may appear, that it is not 


s are dangerous. And hereby 
kozany man (be he neber ſo learned) to be of counlel with himlelk in his own caſe, but to 


take advice of other great and learned men. 


Non proſunt Dominis quz proſunt omnibus, artes. 


And the reaſon hereof ts, In ſuo quiſque negotio hebetior eſt, quam in alieno. 


m) And the lame Judge in his own name, 8c. bꝛought an Anion upon his caſe againſt 
others, and obtained a berdict, ſo as the right of the cauſe was tried on his fide ; yet fo: that 
upon his own ſhewing in his Court the Action did not lie, Ex aſſenſu omnium Juſticiariorum 


præter querentem Richel, judgment was given againſt him; but let us now leave this Judge 


ko: example to others, and let us return to our Juthoz, 


Sed. 


Lib. 3. 


* 


¶ A AeEs il ſemble 

per reaſon, 
que touts tiels re⸗ 
mainders en la foꝛm̃ 
avantdit ſont voides 
Et de nul value, & ceo 
pur trois cauſes. Un 
cauſe eſt; pur ceo que 
cheſcun remainder que 
commence per un fait, 
il covient que le re- 
mainder ſoit. en luy 
a que ſe remainder eſt 
Talle per foxce de 
meſme le kait, avant 
liverie de ſeiſin eſt 
fait a luy que ave- 
ra le franktenement, 
Lar en tiel caſe le nel⸗ 
ſance & le eſtre de le 
remainder eſt per le 
livery de ſeiſin a ce⸗ 
luy que avera le frank⸗ 
tenement, & tiet re- 
mainder ne fuit al ſe- 
cond fits, al temps de 
livery de ſeiſin en? cas 
avantdit, tc. | 
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52 Ut it ſeemeth by 
JI reaſon, that all 


uch remainders in the 
form aforeſaid are void 
and of no value, and 
that for three cauſes. 
One cauſe is, for that 


every remainder which 


beginneth by a Deed, 
it behoveth that the 
remainder be in him to 
whom the remainder is 
entailed by force of the 
ſame Deed, before the 
livery of ſeiſin is made 
to him which ſhall have 
the freehold , for in 
ſuch caſe the growing 
and the being: of the 
Remainder is by the 
Livery of ſeiſin to him 
that ſhall have the 
freehold, and ſuch re- 
mainder was not to 
the ſecond ſon at the 
time of the Livery of 
ſeiſin in the caſe afore- 
ſaid, &c. 


Sed. 72 l. 


Ere our Zuthoꝛz is of 

opinion, that thele 
Bemainders in the fozm a= 
fozelaid, are void and of no 
value, foz thee cauſes, 


¶ Or cauſe eſt, &c. 
Here he ſetteth down a rule 
concerning remainders, viz. 
Every remainder which com- 
menceth bp a deed ought to 
veſt in him to whom it is li⸗ 
mited, when livery of ſeilin 
is made to him that hath the 
particular eſtate. 


q 


irſt, Littleton ſaith, by 
Di, (u) becauſe if Lands 
granted and rendꝛed - 
in tail, the remainder in = 


none of theſe remainders ar 
in. them 'tn- the remainder, 
until the particular eſtate be 
executed. | 

Seconvilp,that the remain- 
der be in him, &c. at the 
time of the liverp, This is 
regularlp true; but pet it 
bath di vers exceptions. Firſt, 
anleſs the perſon that is te 
take the remainder be not in 
rerum natura, (o) as if aleaſe 
fo life be made, the remain= 
der to the right heirs of I. S, 
I. S. being then alive, it ſuf= 
ficeth that the inheritance 
paſſeth pꝛeſentl y out of the 
Leſſoz, but cannot veſt in 
the heir of I. S. foz that li⸗ 
ving his Father he is not in 
rerum natura, foz non eſt hz- 


peg fo as the remainder is good upon this Contingent, 
@) Ind ſo it is if a man make a leaſe foꝛ life. to A.B; and C. and if B. ſurvive C. then the 
remainder to B. and his heirs. Here is another exception out of the ſaid rule, foz albeit the 
perſon be certain, pet inaſmnch as it depends upon the dying of B. befoze C. the remainder 
cannot veſt in C. pꝛeſentl y · Andthe reaſon of both theſe caſes in effect is, becauſe the re= 
mainder is to commence upon limitation of time, yiz. upon the poſſibility of the death of one 

man befo:e another, which is a common poſſibilitp. © - my [ro out oo 
A man letteth lands foz life upon condition to have fee, and warranteth the land in forma 
prædicta, afterward the leſſee perfozmeth the condition, whereby the leſſee hath fee, the Wat= 
ranty ſhall extend and increaſe accoꝛding to the ſtate, And ſo it is in that cale, if the leſſoꝛ had 
died befoze the perfozmance of. the condition, the warrantp-thail riſe and increaſe accoꝛding to 
the eſtate, and pet the leſloz himſelf was never bpund to the warranty, but it hath relation 
from the firſt livery. And by thts it appeateth. that a warranty being a covenant real exe⸗ 
cutozp may extend to an eſtate in futuro, having am eſtate whereupon it may wozk in the 
beginning. But if a man grant a Seignio:y fo: peats, upon Condition to have _ with a 
| rrantp 


viz; tf I. S. dye during the life 


(p) bl. com. in coltbirſt. 
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(n) 7 R 2. Seite fac. 


(0) 31H 6. tit. Feoffm. 
& taits 99. 27 E. 3.87. 
11 R. a. Detinue 46. 

2 H. 7. 13. 12 H. 7 27. 
12 E. 4. 2. 21 H. . 11. 

7 H. 4 23. 11 H. 474. 
18 H. 8 3. 27 H. 8 42. 
38 E. 3. 26. 30 Aſſ. 4. 
6 R. z. qu · Jur. clam. 20. 


caſe, fol. 25,29. 


Lib.3. 


(q) 21 H.7.11- 27 BS 
24- 


6R.2. quid juris 
A 


Atgumentum ex abſur- 
da. 


(J) 20 H. Preſentments 
al Eſgliſe. Br. 32. 33 H. 


S. ibid. 55. 29 H. S. Dyer. 


35. 11 El. 282, 283. 


(t) 13 H. 7. 19 E. 3. 
ar. Imp. 154. 


Cap. 13. 


Of Warranty. Sed. 722. 


Eearranty is forma prædicta, and after the condition is per foꝛmed, this ſhall not extend to the 
fee, becauſe the firſt eſtate was but foz pears, which was not capable of a Warranty. And ſo 
it is, if a man make a leaſe foz pears, the remainder in fee, and warrant the land in forma 
prædicta. he in the remainder cannot take benefit of the warranty, becatiſe he is not party to 
the Deed, and immediately he cannot take, if he were party to the Deed, becauſe he is named 


after the Habendum, and the eſtate foz pears is not capable of a Warranty. 


And ſo it is if 


Land be given to A. and B. ſolong as they joyntly together live, the remainder to the right 


heirs of him that dieth firſt, — Warrant the Land in forma prædicta. A. 
d vet t 


dieth, his heir ſhall 


veſted nat during the life of A. foz the death of A. 


ty remainder nat di 
ud Micr tenſatnder, and pet the heir of A. have the Land by deſcent. 


J ele primer fits a- 


lienaſt, &c. wp 
che hi tion of the Doner 
25 


RBeverſſon, 
fee, if the leſſoꝛ — — 
e, = 
verſlon by fine, the leſſee ſhall 
not have fee; foz when the 
2 the fee to 
— * it — be ab= 
urd and repugnant to rea⸗ 
ſon, that the ſame fine Gould 
woꝛk an eſtate in the Leſſee ; 
foz one alienation cannot veſt 
an eſtate of one and the ſame 
land to two ſeveral perſons 
at one time. 


that then the leſſee 


In a maus own grant, 
which is ever taken moſt 


foxcibly againſt himſelf, the 


reaſon of Littleton doth hold 
foz it hath been reſolved bp 
the Juſtices ( that it a man 
8 of — — fee 

s deed granteth the next 
preſentation to A. and befoze 


Sect. 722. 


E ſecond cauſe 

eſt, ſi le patimer 
fits alienaſt les tene⸗ 
ments en fee , adon⸗ 
ques eſt le franktene- 
ment, & le fee ſimple 


en lalienee, & en nul 


auter, & ſi le donour 
avoit aſcun reverſion, 
per tiel alienation le 
teverſion eff diſconti- 
nue, donques coment 
per aſcun reaſon poit 
ceo eſtre, que tiel re- 
mainder commencera 
ſon eſtt, a ſon nel⸗ 
(ance immediate apꝛes 
tiel alienation fait a 
un eſtrange, que ad 
per meſme kalienation 
kranktenement, & fee 
imple, cc. Et auxy 
ſi tiel remainder ſer- 
roit bone, adonques 
purroit il enter ſur Va- 


lienee, lou il navoit al- 


cun manner de dꝛoit a⸗ 


vant lalienation, que 


ſerra inconvenient. 


He ſecond cauſe 

is, if the firſt ſon 
alien the Tenements in 
fee, then is the free- 
hold and the fee ſimple 
in the Alienee, and in 
none other, and if the 
Donor had any Re- 
verſion by ſuch alie- 
nation, the Reverſion 
is diſcontinued , then 
how by any reaſon 
may it be, that ſuch 
remainder ſhall com- 
mence his beingand his 
growing immediately 
after fich alienation 
made to a ſtranger, 
that hath by the ſame 
alienation a freehold 
and fee ſimple, &c. And 
alſo if ſuch remainder 
ſhould be good, then 
might he enter upon 


the Alienee, where he 


had no manner of right 
before the alienation, 

which ſhould be incon- 
venient. 


7 fo: the grant of the 
a man ſeiſed of an * 


Lib. 3. Of Warranty. Sed. 723. 
ſon in fee take Wife, now by act in Law is the wife intitled to the third pꝛeſentatton, if t 
husband die befoze : the husband grant the third pꝛeſentation to another, the husband die, t 
heir ſhall pꝛeſent twice, the wife hall have the third pzelencation, and the Sꝛantee the fourth; 
foꝛ in this caſe it ſhall be taken the third pꝛeſentation, which he might lawfully grant ; and fo 
note a diberſitp between a title by act in Law, and by att of the party; foz the ad in Law will 
woꝛk no pꝛejudice to the Gꝛantee. 

¶ Auxi ſt tiel remainder ſerroit bone, G c. The foꝛce of this Atgument is that 
ſeeing the Eſtate of the Alienee (albeit the words of the Condition be, that the Eftate ſhould 
ceaſe and be void) being an Eſtate of inheritance in lands oꝛ tenements cannot ceaſe oz be boid 
betoꝛe the Eſtate be defeated by entry, then if this remainder ſhould be good, then muſt it give 
an entry upon the Alienee to him that had no right befoze, which ſhould be agarnſt the expzeſs 
tule of the Law, viz. that an entry cannot be given to a ſtranger to avoid a voi dable act, as be⸗ 
koze hath 9 laid in the Chapter of Tonditions. 

el ſerr enconvenient. here note thiee things. Firſt, that whatſoever is 

againſt — rule of Law is inconbenient. Decondlp, that an a t Abi inconvenienti is 
ſtrong to pꝛobe it is againſt Law, as often hath been obſerved. rdip, that new in benti⸗ 
ons (though of a learned Judge in his own pꝛoteſſion) are full of incon dentence. Periculoſum 
eſt res novas & Inuſitatas inducere. 


Eventus varlos res nova ſemper habet. 


C2 tierce cauſe 
eff, quand la 
condition eſt tiel, que 
ft leigne fits alfenaſt 
tec. que ſon eſtate cel⸗ 
fera ou ſerroit void, 
c. donques apꝛes tiel 
attenation, 4c. poſt le 
donoꝛ enter per foxce 
de tiel condition, com 
fl ſemble, c iſſint le 
Dono? ou les heires 
en tiel caſe dopent 
pluis toſt aver la terre 
que Te ſecond fits, que 
navoit aſcut,d2oft de⸗ 
batt ttel atienation 4 
ffſ{tit il ſfemble que ti⸗ 
cls remainders en le 
cas avantvit ſont 
voldes. 


Sect. 723. 


HE third cauſe 

is, when the 
Condition is ſuch that 
if the elder ſon alien, 
&c. that his eſtate 
ſhall ceaſe or be void, 
&c. then after ſuch a- 
lienation, &c. may the 
Donor enter by force 


of ſuch Condition, as 


it ſeemeth, and ſo os 
Donor or his heirs in 


ſuch caſe ought ſoon- 
er to have the land 


then the ſecond ſon, 


that had not any right the 


before ſuch alięnati- 
on 3 and ſo it ſeemeth 


that ſuch remainders 


in the caſe aforeſaid 


are void. 


= Ere it is to be — 
ved, that part of the 
con dition that pꝛehibiteth t 
alienation made by Tenant 
in tail is good in Law, with 
ſuch diſtinction as hath — 
befoze ſaid in the Ch 
Conditions; and the — 


quent of dhe Tondition, viz. 


that the lands ſhould: remain 
to another, &c. is boid in 
Law; and by the opinion of 
Litcleton the Donoz map re⸗ 
enter foz the Condition We 
ken ; tot utile -per inutile non 
vitiatur. Which being in caſe 
of à Condition foz the defea⸗ 
ting ot an Eſtate, ts wozthp 
of cher vation. 


And it is to be noted, that 
after the death of thelundz, 
Condition deſcendet h 40 
the eldeft Son, and conle= 
quently — — þ 


extinguiſh the as of 


7 the Watt 
this neon appea 
therefoze Lircteron 8 
that it ſeemeth that 2 
noꝛ may re-enter, and ſpea⸗ 


keth nothing of his heir. A man hath iſſue 3 and maketh a Gift in Tail to the 


eldeſt, the 


emainder in fee to the puiſne, upon 


condition that the eldeſt ſon ſhall not make 


anp Diſcontinuance with warranty to bar he in nee mas aft and ik he doth, that then 


Fo puiſue ſon and his heirs. ſhalt. oy 

Futher vierh, 'the'clveſt ſon 
—— had been after t cre on 9852 
points are to be obſer bed. 
ct cakes given tothe Father, and not to 1 


caſe four 


vas Little 


a teoſfment in Fee 
puilne may enter ; * 1 
— 55 aaa e e entered. 


Ent y$02. ihe if 
—_— ſon, A + 2 det _ 
Cceee 


with ran 
FO: 
this 
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Vide Sed. 875 c. 


Lib.3. Cap.13. 


41 E.z.fol. 
Vide Sed. 446. 


* 21 £g- Gager delive- 
rance 5. 32 Aſſ. 12. 

38 E. 3. 1. 2 H. 4· 18. & c. 
(a) 1 E. 3· cap. 15. Stat 3. 
18 E. 3. cap. I. & 6. 

4 H. 4. e. 2. 11 H. 6. ca. 23. 
12 EA. cap. d. &c. 
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of the Father, the condition deſcends to the elder Don, and is but ſuſpended. and is revi ved 
by the death of the eldeſt Don without iſſue, and deſcendeth to the poungeſt Don. Thirdlip, 
that the Feoffment made in the life of the Father cannot give away a Condition that is cof= 
lateral, as it map do a right. Fourthly, that a warranty cannot bind a title of Entry foz a 
Condition bzoken, (as hath been ſaid ) but if the Diſcontinuance had been made after the 
death of the Father, it had extingutſh'd the Ccnditton : which caſe is put to open the reaſon 
of our Juthoꝛs opinion. 

In the laſt thꝛee Decttons our Zuthoꝛ hath taught us an excellent point of Learning, That 
when any innovation oꝛ new invention ſtarts up, to try it with the rules of the common Law, 
(as our Juthoz here hath done) foz theſe be true Touchſtones to ſever the pure gold from the 
dꝛols and iſtications of noveltics and new inventions. And by this example pou map 
perceive, That the rule of the old Common Law being ſoundly, (as our Juthoz hath done) 
applped to ſuch novelties, it doth utterly cruſh them and bꝛing them to nothing; and com= 
monlp a new invention doth offend againſt many rules and reaſons (as here appcareth ) of 
the Common Law, and the ancient Judges and Dages of the Law have eber (as it appear= 
eth * tn our Books) ſuppꝛeſſed innovation and novelties in the beginning, as ſoon as they 
habe offered to creep up, leſt the quiet of the Common Law might be diſturbed : and ſo have 
(a) aus of Parliament done the like, whereof by the authozities quoted in the margent, pou 
map inſtead of many others, upon this occaſion take alittle taſte. But our excellent Futhoz 


in all his th:ee Books hath ſaid nothing, but Ex veterum ſapientium ore, & more. 


Sed. 724, 725. 


C T Tem, ale Common Ley de⸗ 

vant leſtatute de Glouceſter, 
fi Tenant per le Curteſie uſt a- 
lien en fee oveſque Garrantie, 
ap2es ſon deceaſe ceo fuit un bar 
al Hefre, ſicome appiert per les pa- 
rols de meſme leſtatute: mes il 
eff remedy per melme leſtatute que 
le, Garrantie de le Tenant per le 
Curteſte ne ſʒt mp bar al heire, ſi⸗ 
non que il p ad aſſets per diſcent 
per le Tenant per le Curteſie, car 
devant le dit eſtatute, ceo fuit un 
Collateral Garrantie al heire, pur 
ceo que il ne puifſoit conveyer af: 
cun title de Dilcent a les tene- 
ments per le Tenant p le Curte- 
ſie, mes tantlolement per ſa mere 
ou-auters de ſes Anceſtoꝛs, & ceo 
eſt le cauſe pur que il fuit Collate- 
ral Garrantte. 


A Lſo, at the Common Law be- 
fore the Statute of Glouce- 
er, if Tenant by the Courteſie had 
aliened in fee with warranty, after 
his deceaſe this was a bar to the 
Heir, as it appeareth by the words 
of the ſame Statute: but it is re- 
medied by the ſame Statute, That 
the warranty of the Tenant by the 
Courteſie ſhall be no bar to the 
Heir, unleſs that he hath Aſſets 
by diſcent by the Tenant by the 
Courteſie; for before the ſaid Sta- 
tute this was a Collateral Warran- 
ty to the heir, for that he could 
not convey any title of Diſcent to 
the tenementsby the Tenant by the 
Courteſie, but only by his mother, 
or other of his Anceſtors, and this 
is the cauſe why it was a Collateral 
Warranty, 


Sed. 725. 


C Es ſthome inherit pꝛent 
Feme, les queux ont fits 


enter eur, & le pier devie, e le 


UT if a man Inheritor taketh 
Wife, who have iſſue a ſon 
between them, and the Father — 
ts 


Lib. 3. 
fits entra en la Terre, & envowa 
ſa mere, & puis le mere alien ceo 
que el ad en ſa Dower, a un auter 
en fee ove Garrantie accoꝛdant, & 
puis mozuſt, c le Garrantie deſcen- 
diſt a le fits, o2e le fits ſerra barre 
a demaunder meſme. la terre per 
cauſe de la dit Garrantte, pur ceo 
que tiel Collateral Garrantie de 
Tenant en Dower neſt pas reme⸗ 
die per aſcun Eſtatute. Meſme 
la Ley eff, lou Tenant a terme 
de vie fait un Alienation oveſque 
Garrantie, cc. & moꝛuſt, Ele Gat- 
rantie diſcendiſt a celuy que avoit 
le Reverſion ou le Remainder, 
ils ſerront barres per tiel Garran⸗ 
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Sed. 7 26. 

eth, and the ſon entreth into the 
Land, and endow his mother, and af- 
ter the mother altenateth that which 
ſhe hath in Dower to another in fee 
with Warranty accordant, and after 
dieth, and the Warranty deſcendeth 
to the ſon, now the ſon ſhall be bar- 
red to demand the ſame Land by 
cauſe of the ſaid Warranty, becauſe 
that ſuch collateral Warranty of 
Tenant in Dower is not remedied 
by any Statute. The ſame Law is it, 
where Tenant for life maketh an ali- 
enation with Warranty, &c. and 
dieth, and the Warranty deſcendeth 
to him which hath the Reverſion or 
the Remainder, they ſhall be barred 


tie. 


by ſuch Warranty. 


* O F this and the ſublequent Section ſufficient hath been ſaid befoze in this Chapter, 
Sect. 597. 


¶ Neſt pas remedie per aſcun Statute. But br a Statute made ffuce, this caſe is 
remedied, as you lee befoze, Sc. 697. : 


C TT Tem, en le dit 

Caſe, fi ifſint 
fuit que quand le Te- 
nant en Dower alte- 
naſt, ac. ſon heir uit 
deins age, & auxy 
al Temps que le Gar⸗ 
rantie diſcendiſt ſur 
luy, il fuit deins age, 
en ceſt cas ł heir poſt 
Apees enter ſur lalie⸗ 
nee, nient contriſte⸗ 
ant le garranty dilcen⸗ 
Diff, ec. pur ceo que 
nul lachefle ſerra ad- 
judg' en kheir deins 
age que il nentra pas 
ſur laltence en la vie le 
tenant T dower. Mes 


Seck. 726. 
Lo, in the Caſe 


were ſo that when the 
Tenant in Dower ali- 
ened, &c. his heir was 
within age, and alſo at 
the time that the war- 
ranty deſcended upon 
him he was within 
age; In this caſe the 
Heir may after enter 
upon the alienee, not- 
withſtanding the war- 
ranty deſcended, &c. 
becauſe no Lacheſſe 
ſhall be adjudgedin the 
heir within age, that 
he did not enter u 

the alienee in the life 


aforeſaid, if it 


JL etre note this diver= 


fity, it the Meir be 


and become of full 
kv:e rhe Deſcent of 
ranty,the Wiarrantp 
— dre ſes where the 
tteth bis Caſes e 
2 of the nfant is law⸗ 
tul; 9 


ibar 


Cecce 2 


| 380 


18 E. 4. 13. 32 H6.6 x 
30. a 


35 H. 6. 63. 


ur Futhoz (2) 3 H. 7. 35 H. 5.63. 


Br. tit War. 54. 33 H. 8. 
tit. War. Br. 84 Lib. Is 
fol. 6. a. in Archers caſe 
& 1-40, Chudleys calc. 


Lib.3. 


{w) 13 E. 3+ Zo 


(x)20 EK. 3. Audit.quer. 
27 F N. B. 1o4 Kk. 

6 k. 3 39. 17 E. 3 76. 
17 All. 53.17. 31 E. 2. 4 
13 E. 3. Aud Quer. a6. 
18 E. 3 Infant 61. 

16 H 7 5. 15 E. 45. 

8 H. 6. 30. 1 H. 7. 15. 


6 H. 8. Saver de default 
Br. 50. 3 H. 6. 1o. 
x Mar. Dy. 104. 


) paſch 13. Ja. R. in 
the Kings Be nch. 


Cap. 13. 


of the Infant is not lawful 
when the warranty deſce nd⸗ 
eth, the warranty doth bind 
the Infant, as well as a man 
full of age; and the reaſon 


thereof is, becauſe the ſtate 


whereunto the warranty was 
annexed, continueth and can= 
not be avoided but by action, 
in which action the War= 
rantp is a bar: and foz 
the lame reaſon like wiſe it 
is of a Feme Covert, if 
her entrp be not lawful, a 
Warranty deſcending on her 


during the Coverture, doth 


bind her. (w) And albeit the 
husband be within age at the 
deſcent of the Marrantp; pet 
if the entry of the wife be 
taken awap, the Warrantp 
ſhall bind the wife. 
(x) And herein a di verſity 
is to be obſerved between 
matters of Recozd done oz 
ſuffered by an Infant, and 
matters in fait, foz matters 
in fait he (hall avoid either 


within age, oz at full age, as 


hath been laid: but matters 
of Recoꝛd, as Dtatutes Mer⸗ 


Of Warranty. 

ſi Vheire fuit deins age 
al Temps del altena- 
tion, ec. & puis il de- 
vient al pleine age en 
la vie de le Tenant 
en Dower, & iflint 
eſteant de le pleine 
age, fl nentra pas ſur 
lalfenee en la vie de 
le Tenant en Dow⸗ 


er, & puis le Tenant 


en Dower mozuſt, cc. 
la perad venture Yheire 
ſerra bart per tiel 
Garrantie, pur ceo 
que il ſerra rede ſa 
kollie, que il eſteant 
de pleine age, ne 
entre pas en la vie 
de le Tenant en Dow⸗ 
er, Ec. 


Sed. 26. 
of Tenant in Dower. 
But if the Heir were 
within age at the time 
of the alienation, &c. 
and after he cometh to 
full age in the life of te- 
nant in Dower, and ſo 
being of full age he 
doth not enter upon 
the Alienee in the life of 
Tenant in Dower, and 
after the Tenant in 
Dower dieth, &c. there 
peradventure the Heir 
ſhall be barred by ſuch 
Warranty, becauſe it 
ſhall be accounted his 
folly, that he being of 
full age did not enter 
in the life of Tenant 
in Dower, &c. 


chants, and of the Dtaple, Recognizances knowledged bp him, 02 a fine levied bp him, re⸗ 
coberp againſt him bp default in real action /ſavingin dower) muſk be avoided by him, viz. 
Statutes, &c. by Audira querela, and the fine and recovery by w2it of Erroz during his mi⸗ 
nozitp, and the like. Ind the reaſon thereof is, becauſe thep are judicial acts, and taken bp a 
Court oz a Judge, therefoze the nonage of the partp, to avoid the ſame, ſhall be tried by in⸗ 
ſpectton of Judges, and not by the Country. Ind foz that his nonage muſt be tried bp in⸗ 
ſpection, this cannot be done after his full age: and ſo is the Law clearly holden at this day; 
though there be ſome difference in our Books. But if the age be inſpected by the Judges, 
and recoꝛded that he is within age, albeit he come of full age befoze the reverſal, pet map it 
be reverſed after his full age: And ſo was it reſolved by the whole Court of Kings Bench 
in the caſe of Kekewich, | 

It lands had been given to the husband and wife, and their heirs, and the husband had 
made a feoffment to another, to whom a Collateral Anceſtoz of the wife had releaſed and 
died, and the husband died; (and this had been befoze the ſtatute of 32 H 8. this UWlarranty 
had ſo bound her waivable right, as ſhe could not watve her eſtate, and claim Dower. Other⸗ 
wile it is of an eſtate determined : fo2 if a diſſeiſoz make a leaſe to the husband and wife du⸗ 


ring the life of the husband, and the husband dieth, ſhe may diſagree to this eſtate determi⸗ 


(y) PI.ComStowels 
Calez 355 &. 


ned, to ſave hevfelf from damages. And fo note a diverſity between an eſtate determined, and 


an eſtate bound bp Warranty. 


¶ Nul laches ſerra adjudge en le Heire deins age. Laches, oz Laſches ts an 
old French woꝛd foz flackneſs, oz negligence, oꝛ not doing. And the Rule ( that no negli⸗ 
gence ſhall be judged in an Inkant) is true, where he is thereby to be barred of his entry 
in reſpect of a fozmer right, as by a deſcent, oz of his fozmer right, (as Littleton doth here 
put an example) by a Warranty where. his entry is congeable. But otherwiſe it is of Con= 
ditions, charges and penalties going out of, 02 depending upon the oziginal convepance ; fo: 
the Laches oz negligence ſhall be adjudged in thoſe caſes as well in the infant as in any other. 
y) Vide Pl. Com. Stowels Caſe per totum. Ind ſee further there, where an. infant being tenant 
oz life oz pears, ſhall be puniſhed fox doing oz ſuffering of Waſte, and where he claimeth by 


. purchaſe a Ceſlavir ſhall lie againſt him, if he pap not His rent by two pears, Ind ſome have 


ſatd, It he have the tenancy by deſcent, and he himſelf ceſs, a Ceſſavir doth lie, and he ſhall 

not have his age, becauſe it is of his own Ceſſer, 31 E.3. Age 54. But other books (as ſome 

conceive them) be againſt that: Vide 9 Ed. 3-50. 28 E.3-99. 14 E. 3. Age 88. 2 E. 2. Age — 
ö | an 


Lib.3; 


Of Warranty. 


Sef.727,728. 


and others, which Books do not pꝛobe that the Ceſlavir doth not Lye in that caſe, but the con= 
trarp, that he ſhall have his age, to the end he map at his full age certainly know what to 
plead, oz what arrerages to tender; fox the Land was oziginaliꝝ charged with the Seiguiozp 


and De:rvices-. 


Sect. 


C ES oe per leſtatute kait 

I 11 H. 7. cap. 10. il eff 
o2deine, ſi aſcun feme diſcontinue, 
alien, releaſe, ou confirme ove 
Garrantie aſcun terres ou Tene⸗ 
ments que el tient en Dower pur 
terme de vie, ou en taile del done 
{a pꝛimer baron, ou de ſes Ance- 
ffozs, ou del doñ daſcun auter 
ſeiſie al uſe le pꝛimer baron, ou 


de ſes Anceſtoꝛs, que touts tiels 


Garranties, cc. ſerront voides, 
& que bien lirtoit a ceſtuy que 
avoit ceur terres ou Tenements 
apes la moꝛt de meſine la feme 


denter. 


727. 
UT now by the Statute made 
11 H. 7. cap. 10. it is ordain- 
ed, if any woman diſcontinue, alien, 
releaſe or confirm with Warranty 
any Lands or Tenements which 
ſhe holdeth in Dower for term of 
life, or in tail of the gift of her 
firſt husband, or of his Anceſtors, 
or of the gift of any other ſeiſed 
to the uſe of the firſt husband, or 
of his Anceſtors; that all ſuch war- 
ranties, &c. ſhall be void, and that 
it ſhall be lawful for him which 
hath theſe Lands or Tenements af- 
ter the death of the ſame woman 
to enter. | 


q His is an addition to Littleton, and therefoze to be paſſed ober. Ind hereof ſuffictent 


| bath been ſaid bef@e, Sect. 697. 


C 1] Tem, il eff parle 

en le ſiñ de le dit 
eſtatute de Glouceſter 
que parle del alienati⸗ 
on oveſque Garran- 
tie fait per le Tenant 
per ł Curteſie en ceſt 
kom. Enſement, en 


meſme le manner ne 


ſoit Vheire la feme aþs 
la moꝛt le pe æ le mere 
barre daction, fil de- 
mãda kheire ou ł mar- 
riage, ſa mere per 
Bꝛiete Dentre que ſon 
pet aliena en temps 
ſa met, dont nul fine 
eſt levy en la Court le 


Seck. 72 8. 
ALS, it is ſpoken in 

the end of the ſaid 
Statute of Glouc.which 
ſpeaketh of the aliena- 


tion with Warranty 
madeby the Tenant by 


the Courteſie in this 

form. Alſo, in the ſame 
manner; the heir of the : 
woman after the death. 


of the Father and mo- 
ther ſhall not be barrd 
of Action, if he deman- 


ther by writ of Entry, 
that his Father aliened 


in his mothers time, 


general woꝛds of the Dta= 


C TN Ont nu frneeſt 

levy en le Court 
le Roy, Ec. Here are thiee 
things woꝛthy of obſerva= 
tion concerning the conſtru⸗ 


ction of Dtatutes. Firſt, that 
(a) it is to be moſt natural 


and genuine expoſition of a 7 


Dtatute to conſtrue one part 
of the Dtatute by another 

rt of the ſame Dtatute, 
2 that beſt expꝛeſſeth the 
meaning of the makers. 
here the queſtion upon the 


tute is, whether a fine levied 


only by . d ſeiſed in 
: th Fe wite 

deth the heritage orthe . 2 aber hn 5 
marriage of his Mo- 


{ bar the heir 
without Aſſets. And it is 


well expounded by the fozmer 
- part of the act, whereby it is 


enacted, that al ienation made 
by Tenant by the Courteſie 
with warranty ſhall not bat 
the heir, unleſs _ — 
cen 


(a) pl com. fo. 75. 
E. 3.89. K 


} 


vide BraQ.1i.q. fo. 32 5, 
Fleta lib. 3. cap 34. 


* 
* of 
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Cap. 13. Of Warranty. SeF. 729. 
ſcend. And therefore it houlv Roy: & iſſint ꝑ foxce whereof no fine is levi- 
Samer in fuch manner, as de meſme leffatute, ed in the Kings Court. 
that he chat hath nothingbur ſi le baron del feme And fo by force of the 
in the di of bee with war- Aliena le heritage, ſame ſtature, if the huſ- 
- rantp bar the heir without ou marriage ſa feme band of the wife alien 
r en fee ove Garran- the heritage or mariage 


 DÞccondly, the woꝛds of an 
An of Parliament muſt} be 
taken in a lawful and right= 
ful ſenſe, as here the woꝛds 
being (where no Fine is le= 
vied in the Kings Court) are 
to be unde rſtood, thereof no 
Fine is lawfully oz righttful⸗ 
ip levied inthe Kings Court · 


(b)P1.Com.2.46.b.Seig- Ind therefoze (b) a Fine le⸗ 


tie, Ec. per ſon fait 
en pays , ceo eff 
cle Ley, que ceſf 
Garrantie fi barre- 
ra my theire, ſinon 
que il ad Aﬀlets per 
diſcent. 


of his wife in fee with 
warranty, &c. by his 
deed in the Country, it 
is clear Law, that this 
warranty ſhall not bar 
the heir, unleſs he hath 
Aſſets by diſcent. 


nior Barkleys caſe, lb 9. vied by the husband alone, is | 
fol26-in caſe de/Abbot. not within the meaning of 3 | 1 
Cyrr H. 4 80. 9 b 4 12 the Statute, fo: that Fine would work a wrong to the wife, but a Fine levied by the huſ= 
218.628. 4 £4431. band and wife is intended by the Dtatute, foz that Fine is lawful and worbeth uo w2ong. 
12 H.4. Formedon 15, (e) Os the Dtatute of W. 2. cap.s- ſaith, (Ita quod Epiſcopus Ecclefiam conferat ( is conſtrued, 
Ita quod Epiſcopus Ecclefiam legitime conferat, and the like in a number of other caſes in our 
A Ind generallp the rule is, Quod non præſtat impedimentum quod de jure non forth 
tur e um. 
Thirdly, that conſtruction muſt de made of a Otatute in ſuppzeſſion of the milchtef, and 
in advancement of the remedy; as by thiscaſe it appeareth. Foz a Fine levied by the huſ= 
band only, is within the letter of the Law; but the miſchief was, the heir was barred of the 
Inheritance of his mother, by the warranty of his father without Aſſets, and this ad in= 
tended to apply a remedy, viz. that it ſhould not bar unleſs there were Ifſets; and therefoze 
the milchiek is to be ſuppꝛeſſed, and the remedy advanced, Et qui hæret in liccra, hætet in corti- 
ce, as Often befoze hath been ſaid. 


Sect. 729, 730, & 731. 


C ES le dout eſf, ſi le ba- 

ron alienaſt Theritage 
ſa teme, per fine levp en la Court 
le Rop oveſqz Garrantie, cc. 
ceo barrera Yheire ſans aſcun 
dilcent en value, Et quant a 
ceo jeo voile fcy dire certeine 
reaſons que jeo ay oye dit en ceſt 
matter. Jeo ap ope mon Maſter 
D. Richard Newton, jades chiefe 
Juſtice de Common Baule, dire 
un foits en meime le Banke, que 
ttel Garrantie que le Baron fait 
per fine levie en le Court le Rop 
barreraTheire, coment que il ad 
riens per diſcent, pur ceo que le- 
ſtatur dit (dont nul fine eſt levy 


en k Court Roy) Eiſlint per ſon 


Ut the doubt is, if the husband 

alien the heritage of his Wiſe 

by fine levied in the Kings Court 
with warranty, &c. if this ſhall 
barr the heir without any diſ- 
cent in value. And as to this I will 
here tell certain reaſons, which 
I have heard ſaid in this matter. I 
have heard my Maſter Sir Richard 
Newtozs, late Chief Juſtice of the 
Common Pleas, once ſay in the 
ſame Court, that ſach Warranty 


as the husband maketh by fine le- 


vied in the Kings Court, ſhall bar 
the heir, albeit he hath nothing 
by diſcent , beeauſe the Statute 
faith, (whereof no fine is levied in 
the Kings Court) and ſo by his 
i opinion 


Lib.3. 
opiniõ cel Garrantie per fine de- 
murt uncoze un collateral Gar- 
rantie, come il fuit a le Common 
Ley, nient remedy per le dit eſta- 
tute, pur ceo que le dit eſfatute 
except alienations per fine ove 
Garrantie. 


Sect. 


CT. & aſcuns auters ont dit, 
E uncoꝛe diont le contrary, 
t ceo eſt lour pxoofe, que fi come 
per meſme le Chapiter de dit eſta⸗ 
tute il eſt oꝛdeine, que le Garranty 
le Tenant per le curteſie ne ſerra 
my barre al heire, ſinon que il ad 
aſſets per diſcent, ct. coment que 
le Tenant per le curteſie levie un 
fine de meſmes les Tenements 
oveſque Garrantie, cc. auxi fozt- 
ment come il poit faire, uncoꝛe cel 
garranty ne barra my lheir, ſinon 
que il ad aſſets per diſcent, cc. E 
jeo croy que ceo eſt Ley, & pur ceo 
ils diont, que ſerroit inconvent- 
ent dentender le ſfatute en tiel 
koꝛm, que un home que nad riens 
koꝛſque en dꝛoit ſa feme,purroit per 
fine levie per luy de meſmes les 
Tenements queux il ad foꝛſque en 
dꝛoit fa feme ove Garrantie, cc. 
barre lheire de meſmes les tene⸗ 
ments ſans aſcun diſcent de kee⸗ 
ſimple, cc. lou le Tenant per le 
curteſie ceo ne poit faire, ; 


Sea. 


C NI ils ont dit que le Sta⸗ 
tute ſerra entend ſologs 


cel foꝛme, 8. lou le Statute dit, 
dont nul fine eſt levie en Court le 
Rop, Leo eſt adire, dont nul lopal 
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Sett.730,73t. 
opinion- this Warranty by fine re- 
maineth, yet a collateral Warran- 
ty as it was at the Common Law 
not remedied by the ſaid Statute, 
becauſe the ſaid Statute excepteth 
alienations by fine with War- 
ranty. 


730. 


Nd ſome others have ſaid, and 

yet do ſay the contrary, and 
this is their proof, that as by the 
ſame Chapter of the ſaid Statute it 
is ordained, that the Warranty of 
the Tenant by the curtefic ſhall be 
no bar to the heir, unleſs that he 
hath Aſſets by diſcent,&c. although 
that the tenant by the courteſie 
levy a fine of the ſame Tenements 
with Warranty, &c. as ſtrongly 
as hecan, yet this Warranty ſhall 
not bar the heir unleſs that he hath 
Aſſets by diſcent, &c. And I 


believe that this is Law; and there- 


fore they ſay, that it ſnould be in- 
convenient to intend the Statute in 
ſuch manner, as a man that hath no- 
thing but in right of his wife might 
by fine levied by him of the ſame 
Tenements which he hath but in 


nements without any diſcent of 
Fee ſimple, &c. where the Tenant 
by the Courteſie cannot do this. 


731. s 3 
UT they have ſaid that the ſta- 
' tute- ſhall be intended after 

this manner, s. where the Statute 

ſaith, whereof no fine is levied m 


the Kings Court, that is to fay, 


Cap. 13. 
fine eſt dꝛoiturelment levy en la 
Court le Roy, ceo eſt abire, dont 
nul loial fifi eſt dzofturetmett levy 
en la Court te Roy: Et ceo eſt 
dont nul fine de le baron & ſa feme 
foit levie en le Court le Roy, car 
al temps de le feſans del dit eſta⸗ 
tiite, cheſcun eſtate de terres ou 
Tenements que aſcun home ou 
feme avoit , que diſcenderoit a 
fon heire, fuit f& fimple ſans 
condition, ou ſur certeine condi⸗ 
tions en fait, ou en Ley. Et pur 
dea que adonques tiel fine poſt 


Noitureiment eſtre levie per le 


baron & ſa feme, & les heires le 
baron garranteront, ec. tiel gar⸗ 
rantie barrera theire, & flint ils 
diont que ceſt lentendement de 
leſtatute, car ſi le baron & ſa keme 
fieront un -feoffinent en fir ver 
fait en pais, fon heire apꝛes le de⸗ 
ceaſe 1e baron & fa feme avera 
Biiefke Dentre ſur Cui in vita, &c. 
ntent obftant ſe garrantte de le 
baron, donque n nul tiel excepti⸗ 
on fuit fatt en leſtatute de le fine 
lovie, æt. :Dongue theire avetott le 
betefe dentre, &c. nient obſtant te 
fine levie per k baron c sn keme, 
par ceo que les parolx de leſtatute 
devant lovception de une levie, et. 
fofft generals, ct. ceſt aſcavoir 
wne-theire la teme apes ie moꝛt 
le pere e la mere ne foit bark dact⸗ 
on, fil demand te heritage, ou le 
marriage fa mere per bꝛieke Den- 
tre, que ſon pere aliena en temps 
ſa mere, & iſſint coment que le 
haron ada leme alienent per fine 
Ancoꝛe ceo ef voiet, que te baron 
Alſena en temps la mere, & -{f- 
int tl ferroit en caſe de leſta⸗ 
Wie, ſinon que tielr -paroit fue- 
Sant, 8. dont nul fine eſt levie 


Of Warranty: 
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AJ * 9 , FAA 


Se. 731. 
whereof no lawful fine is rightfully 
levied in the Kings Court: And that 
is, whereof no fine of the husband 
and his wife is levied in the Kings 
Court; for at the time of the ma- 
king of the ſaid ſtatute, every e- 
ſtate of Lands or Tenements that 
any man or woman had which 
ſhould deſcend to his heir, was fee 
ſimple without condition, or upon 
certain conditions in deed or in Law. 
And becauſe that then ſuch fine 
A 4 rightfully be levied by the 
husband and his wife, and the heirs 
of the husband ſhould warrant, &c. 
ſuch warra {hall bar the heir, 
and ſo they fay that this is the 
meaning of the Statute ; for if the 
husband and his wife ſhould make 
a Feoffment in Fee by Deed in the 
Country, his heir after the de- 
ceaſe of the husband and wife ſhall 
have a Writ of Entry Sur cu in 
vitu, ec. notwithſtanding the 
warranty of the husband, then if 
no fuch exception were made in the 
Statute of the fine levied; 8c. then 
the heir ſhould have the Writ of 
entry, &c. notwithſtanding the'fine 
levied by the husband and | his 
(vife, becanfe the words of the Sta- 
tute before the exception of the 
fine levied, &c. are general, 2%, 
thit the herr of the wife aftef The 
tat of tte Father and Mother 
is not barred of action, if li de- 
mand the heritage, or the marri- 
age of his Mother by Writ of en- 
try, that his father aliened in the 
time of his Mother; and ſo Albeit 
dhe band and wife aliered b 

fine, yet this true, that the Huf 

band aliened m the time df Me 
Mother, and ſo it ſhould be inflat 
caſe of the Statute, unleſs that ſuch 
en 
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Lib. 2. 
en la Court le Roy, & iſſint ils 
diont que ceo eff a entender, 
dont nul fine per le baron. & ſa 
feme eſt levie en la Court le Roy, 
te quel eſt lotalment levie en tiel 
cale ; car ſi les Juſtices ont co⸗ 
nuſans, que home que nad riens 
fozlque en dꝛoit fa keme vone le⸗ 
vier un fine en fon noſme ſole- 
ment, ils ne voplont, ne unque 
devopent pꝛender tiel fine deſtre 
levie per le baron ſolement Tans 
ſa fern, cc. Ideo quære de ceſt mat⸗ 


ter, ec. j 


Of Warranty. 


Sect. 73 2. 


words were, viz. whereof no fine is 
levied in the Kings Court; and fo 
they ſay that this is tobe underſtood 
whereof no fine by the husband and 
his wife is levied in the Kings Court, 
the which is lawfully levied in ſuch 
caſez for if the Juſtices have know- 
ledge, that a man that hath nothing 
but inthe right of his wife will levy 
a fine in his name only, they will 
not, neither ought they to take ſuch 
fine to be levied by the husband 
alone without his wife, & c. Ideo 
Quære of this matter, &c. 


C * ay oze mon maſter Sir R. Newton, Gc. cubo was o Gentleman of an an⸗ 


tient family, in Latine de nova villa, in French 


de neufe ville, and a reberend learned 


Judge, and wozthily advanced to be Chief Juſtice of the Court of Tommon Pleas, whom 


dur Authoꝛ remembers with great reverence, as by his wozds pou may perceive, calling 
him his Waſter, and citeth his opinion deltvered once in the Court of Common Pleas, which 
our Zuthoꝛ heard and obſerved ( whole example therein, it is neceſſarp foz our ſtudent to 
tollow) but the latter opinion (as hath been dekoze obſerved) being Littletons own, is againſt 
the opinion of the Lozd Newton, (d) and the Law is holden clearlp with our Zuthoz at this 
dap, and our Zuthoꝛ ( as in all other caſes) Hath good authozitp in law to warrant his opt- 
nion, Nullius hominis authoritas tantum apud nos valere debet, ut meliora non ſequeremur fi quis 


attulerit. 


¶ Car ſi les Juſtices ont connſance, Ec. hereby it appeateth (e) that the Judge, 
ik he knoweth it, ought not to take knowledge of a Fine, that wozketh a woꝛong to a third 


perlon. 


@ Que ſerroit inconvenient. Argumentum ab- inconvenientl, ts very fozctble in Law, 


as often hath been obſerved. 


Ok the reſt of thele thzee Sections ſufficient hath been ſaid be foꝛe. 


LY7-4 732. 


C | Tein, eſt aſcavoir, que en 

ceux parolx, ou THeire de⸗ 
mande Theritage , ou le marri⸗ 
age ſa mere, ceſt parol (ou) eſt 
un disjunctive, & eff autant a- 


dire, fi le Peire demande le heri⸗ 


tage ſa Mere, ſcil. le Tenements 
que ſa Mere avoit en fir ſimple 
per deſcent, ou per purchaſe, ou 
ſi kheire demand le marriage (a 
Mere, ceſtaſcavoir, les Tenemets 


Lſo, it is to be underſtood 
that in theſe words, where the 

heir demands the heritage, or the 
marriage of his mother, this word 
(or) is a disjunctive, and is as much 
to ſay, if the Heir demand the he- 
ritage of his mother, viz. the te- 
nements that his mother had in 
fee ſimple by deſcent, or by pur- 
chaſe, or if the Heire demand 
the marriage of his mother, that is 
Odddd que 


333 


d) Bract.32 T. Fleta 

ib. 5. ca. 34. 8 E. 2. Gar. 
8r. 18 E. 3.51. 7 E. 3. 
84. Pl. Com. 57. 


Sed 731. 

(e) 33 H. 5. 52. 5 E. 3. 56 
2 El. Dier 178. 1 H. 7. 
9. 1 Mar. 89. 4 E. 341. 
7 El. Dlier 246. 

vide Sect. 87. &c. 
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que fueront dones a fa mere en to ſay, the tenements that were gi- 


ven to his mother in frank- marriage. 


J O Dme do expound heritage of the mother to be the lands which the mother hath by del⸗ 
cent. And that conſtruction is true, but the Dtatute bp the authozitp of Littleton 


extendeth alſo where the mother hath it by purchaſe in fee ſimple; foꝛ ſo ſaith Littleton him= 


elf, that this wozd ¶ Inheritance) is not only intended where a man hath lands by deſcent ; 
dut where a man hath a fee lmple by purchaſe, becauſe his heirs map in herit him. And al= 


ſtate in Frank⸗ marriage acquired by pur⸗ 


chaſe, pet doth tt extend alſo to all Eſtates in tail, as well by deſcent as by purchaſe ; foz that 


move en dfv6s 


Vide Se d. 9. 
beit it be true, that the Statute exten deth to an E 
Frank⸗ marriage is put but fo: an example. 
| Seth, 733. 
CT Go & hxredes Tem, come eit 
mei Warrantiza- 
bimus, & in perpetuum Faits, ceux parolx 
defendemus. auherein thzee en Latine, Ego & 
things wy — — 1 bhæredes mei Warran- 
7 redes m . - 0 
wozds of neceſſity, foz other= tizabimus, & in per- 
wile the heirs are not bound. petuum defendemus, 
Ca) 6H 2. vouch. 25 8. ( a ) Decondlp, though in the 


12 E. 2 ib.262,14H.4.15 clauſe of the warrant it be 
not mentioned to whom, &c. 

pet ſhall it be intended to the 
Feoffee, (b) Thirdly, That 
the Feoffo: map bp expreſs 
woꝛds warrant the Land foz 
the lite of the Feoffee, oz of 
the Feoffoz, c. but the re= 
covery in value ſhall be in 
ce) Bra. fol. 3y 18 18 9 * = 3 
c) Brad. ol. 37. 38. iteth in this manner , Et 
„ ego & hæredes mei warranti- 
rs 55 0.8. Zabimus tali & hzredibus ſuis 
8.Gar.go. F. N. B. 134 b. tantum vel tali & hæredibus 
& aſſignatis, & hæredibus aſ- 

ſignatorum; vel aſſignatis aſ- 

ſignatorum, & eorum hazredi- 

bus, acquietabimus & defende- 

mus eis totam terram illam cum 

pertinentiis, contra omnes gen- 

Bop &c. nd _ — _ di- 

FORE cit (ego & hæredes mei) obligat 
ak — — ſe & hæredes ad — 
11,262, pinquos & remotos, præſentes 8& 
futuros & ſuccedentes in inſinitum 

Per hoc autem quod diclt (warran- 

tizabimus) ſuſcipit in obliga- 

tionem ad defendendum ſuum 

tenementum in poſſeſſione rei 

datæ & aſſignatos ſuos & eorum 

hzredes & omnes alios, &c, Per 


(b) 38 E. 3. 14. 


hoc autem quod dicit (acquicta- 


bimus) obligat ſe & hæredes 
ſuos ad acquictandum fi quls 


il eſt a veier q̃l effect 
ad cel parol, Defen- 
demus, en tiel Fats, 
E il ſemble que il nad 
pas teffect de Gar⸗ 
ranty, ne empent 
en luy la cauſe de 
Gatranty, car ſil il⸗ 
{int ſerroit, que il 
p2ent effec ou cauſe 
de Gartanty, donq3 
il ſerroit mftte en 
aſcns fines levies en 
la Court le Roy: 
Et hoe ne veit d un⸗ 
que, q ceſt parol De- 
fendemus, kuit en aſcũ 
fine, mes tant ſole- 
ment ceſt parol War- 
rantizabimus, per que 
ſemble que ceſt parol 
t Gerbe W arranti- 
20, fait la Garran⸗ 
tie, æ eſt la cauſe de 


Lſo, where it is 
contained in di- 

vers Deeds theſe words 
in Latine, Ego & He- 
redes mei Warrantiza- 
bimus &. in perpetuum 
defendemns ;, it is to 
be ſeen what effect this 
word ( Defendemus ) 
hath in ſuch Deeds; 
and it ſeemeth that it 
hath not the effect of 
warranty, nor com- 
prehendeth in it the 
cauſe of warranty; for 
if it ſhould be fo that 
it took the effect or 
cauſe of Warranty, 
then it ſhould be put 
into ſome fines levied 
in the Kings Court: 
and a man never ſaw, 
that this word (De- 
fendemus) was in any 
Fine, but only this 
word ( Warrantiza- 
bimus.) By which it 
ſeemeth, that this 
word and Verb (War- 
rantizo ) maketh the 
Warranty, and is the 


Gaͤr⸗ 
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| . nul au⸗ cauſe of Warrant plus petierit ſervitit vel aliud 
Garrantie, T ft d th | d Y ? ſervitium quam in carta dona- 
ter Gerbe en notre and no other word in yjonis continetor. Per hoc 
Ley. our Law. autem quod dicit ( Defende- 
mus) obligat ſe & hzredes 
ſuos ad defendendum ſi quis 
INE velit ſervitutem ponere rei da- 
tz contra formam ſuæ donationis: (d )Yerebp appeareth, That neither Defendere noz Acquie tare (d) 46 E. 3.28. 11 H.. 
doth create a wartantp, but Warrantizare only. Ind as Ego & hæredes mei warrantizabimus, 41. 6 E 2. Vouch. 202. 
dec. in Latine do create a warranty; ſo J and my heirs ſhall warrant, &c. in Engliſh doth 2 EA. 15. a. 
create a warrantp alſo. 
(e / It a man be bound to A. in an Obligation to defend ſuch lands to A. whereof the Ob⸗ e ) 2 E. 4. 15tit Dl. 7. 
ligoꝛ had infeoffed him foz twelve pears, & c. in this caſe if he be ouſted by a ſtranger with- 
out being impleaded, the Dbligation is foꝛ eit: but if he be bound to warrant the land, &c. 
the Bond is not foꝛteited unlels the Obligee be impleaded, and then the Obligoz muſt be 
readp to Warrant, &c. 


¶ Donques il ſerra mit en aſcuns fines, & c. Here Littleton dzaweth an Ar⸗ 
gument from the fozm and words of a Fine, and his reaſon is this, That ſeeing that a 
Fine is the higheſt and ſureſt kind of aſſurance in Law, if Defendemus had the fozce of a 
warranty it would have been contatned tn Fines : and on the other ſide, ſeeing this word 
Warrantizo is contained in Fines to create a warranty, that therefoze that woꝛd doth implp 
a warranty, and not the other. 
¶ Et nul auter Verbe en noſtre Ley. Here it appeareth, That no other Uerb 453-28: Vide Sctt.r. 
in our Law doth make a Warrantp, but Warrantizo onlp, Which is only appꝛopꝛiated to cre⸗ 
ate a warranty.  _ 40 RY; 

But, Qui bene diſtinguit, bene docet, and here of neceſſity you mult diſtinguiſh. * Firſt; . * . 3 —_ 412. 
between a warranty annexed to a Freehold oz inheritance, ( whereof Littleton here ſpeaketh) Rich 2 tit. Cont de 
and a warranty annexed te a ward, which is a Chattel real, foz there, G2ant, Demile, and vouch. 35. 29 k. 3 48. 
the like, do make a warranty. And of warranties annexed to Freeholds and Jnheritances, 30 E. 3 é b. $ymken sy- 
ſome be warranties in Deed, and ſome be warranties in Law. A warranty in Deed, oz an 70" Caſe, & E.3 61. 
expꝛeſs warranty, (whereof Littleton here ſpeaketh) is created only by this wozd Warrantizo ; 4. , : 3 1 * 
but warranties in Law are created by many other words; they be therefoze called warran= 3 6 17. Wo” 
ties in Law, becauſe in judgment of Law they amount to a warranty without this Uerb ef Logar. de Bigamis 
Warrantizo. (f) As Dedi is a warranty tn Law to the Feoffee and his heirs during the ca 6. 24.7.7. 6 H 7.2. 
life of the Feoffoz, but Conceſſi in a Feoffment oz Fine implieth no warranty. But be⸗ 48 £-3-2- 37 E x. tit. 
foe the Statute of Quia emptores terrarum, if a man had given lands by this woꝛd Dedi, to * * 
Have and to hold, to him and his heirs, of the Donoz and his heirs by certain Services. ut 25 
then not only the Donoz, but his heirs alſo had been bound to warranty. But if betoꝛe that 
Statute a man had given lands by this woꝛd Dedi, to a man and his Heirs foz eber, to hold 
of the chief Loꝛd, there the Feoffoz had not been bound to warranty, but during his life, 
as at this dap he is. 5 

And albeit the woꝛds of the Statute of Bigamis be, In cartis autem ubi continentur (Dedi 
& conceſſi, &c. ) Pet if Dedi be contained alone, it doth impezt a warrantp, fo: the Dtatute 
doth conclude, Ipſe tamen feoffator in vita ſua ratione proprii doni ſui tenetur warrantizare. So 
as Dedi is the woꝛd that implyeth warrantp, and not Conceſſi. Alſo where the words of 
the Statute be further, ſine clauſula quæ continet Warrantiam, the meaning of the Statute 
ts, That Dedi doth impozt a warranty in Law, albeit there be an expꝛels warranty in the 

eed. 

Foz if a man make a Feoffment by Dedi, and in the deed doth warrant the Land againſt („ Hl. 14 El. in con. 
I. S. and his heirs, pet Dedi is a general warranty during the life of the Feoffoꝛ, and ſo was Banc. | 
the Statute expounded in both points. (g) Hil. 14 El. in the Court of Common Pleas, which (h) Lib 4. fol 80. in 
I my ſelf heard and obſerved. (h) And if a man make a leaſe foz life, reſerving a Rent and Nokes cafe. 8 E.3 69. 
add an expreſs warranty, here the expꝛeſs warranty doth not take away the warranty in? 22 = 4 3 
Law, foz he hath election to vouch by tozce of either of them. Ind in Nokes Cafe, note a diz 37 F. 3. Vouch 82 
verſityv between a Warranty that is a Covenant real, anda warranty concerning a Chattel, ;\ f. —— 43 E.. 3 
(i) Alto this wozd Excambium doth imply a Warrantp. 23. 3 tit. Cui in vita 17 

Alſo a partition impl peth a warranty in Law, as in the Chapter of Parceners appcareth. 3 . 3. Formedon 44. 
And Homage anceſtrel doth dzaw to it ſelf warranty, as hath been ſaid in the Chapter of (0 4 E 2. Vouch 245. 


22 E. 3 3. Ia HG», 
Homage anceſtrel. 20H. 6. 14 Lib. 4. fo. 122. 


in Buſtards Caſc, 15 E. 3. 
And it is to be obſerved, That the warranty woꝛought by this word Dedi is a ſpecial war⸗ . 3 ub. — 
rantp, and extendeth to the heirs of the Feoffee during the life of the Donoꝛ only. But upon fol 96. lib. 5 fol. 17. 
the exchange and Homage anceſtrei, the warranty extendeth recipꝛocallp to the Heirs, and Spencers caſe Lb. S. ſol. 
againſt the heirs of both parties: and in none of the _— the Allignee (hall vouch by foxce 75 · 8. Staffords caſe, 
d d d d 2 0 
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of any of theſe 22 ; but in the caſe of the exchange and Dedi the Iſſignee ſhall rebut 
| but not in the caſe of age anceſtrel. 8 
* 28 Aff 33. 14H.4.5 (k) And ſo no man ſhall have a wait of Contra formam collationis, but only the Feoffee and, 
28 E. 3 18. 4 E 2. Avow. his heirs which be pzibp to the Deed, but an Aſſignee may rebut by fozce of the Deed. 
20 1, & 202. 19 E. 3. (1) Ff a man make a giftin Tail, oz a leaſe foz life of Land, by Deed oz without Deed, re⸗ 
fob — "00H — > ſerving a rent, oz of a rent ſervice by Deed, this is a warranty in Law, and the Donee oz 
33H. S. Dyer nc Leſſee being 8 oor — — recober — _ TING — = — A 
11. b. F. N. B. 163. a. deth not only againſt the Donoꝛ oz 2, and his heirs, but allo again S Alligns ot t 
(1)6 E 2, Cont. de re verſion; and lo likewiſe the Aſſignee ot the Leſſee foꝛ lite ſhall take the bene llt ot this war⸗ 
you * oF. bY 2 68 ranty in Law. x | | 
352 8.3 6. 25 — 38. *  (m) When dower is aſſigned there is a warranty in Law — _— Tenant in 
2:£.3.3.3 H. 7. 13.6 H. 7. 88 im pleaded, ſhall vouch and recover in value a third part of the two parts whereof 
3.14 E. 3. Gar. F. N. B. E dtble. . 
134 G5 2.3. by. 205 3. And it is to be underſtood, that a warranty in Law and Aſſets is in ſome caſes a good bar. 
— 8 7 (n) Jn a Foꝛmedon in the Deſcender the Tenant may plead, = the —— oh De= 
ir. Coun: Je Vonch, man dant exchanged the Land with the Tenant foz other lands taken in exchange, ch de⸗ 
= wp = 50 E 3.7, ſcendeth to the Demandant — he = — agreed; — ge — — — 
F. N. B 149. m. agreed unto the Lands taken in exchange, then t enant map d the warranty in La 
(n) 14 H. 6 2. 15 E. 3. and other Aſſets deſcended. 
— 7 1 (o) It 8 in tail of 3 make a = — — 0 — [ 8 — — = 
2) 9 1:3-22,23z?4+ Dieth, and the Iſſue bzingeth a Fozmedon in the Deſcender, the re and re a = 
"5 $5. 006-25- bar the Demandant, becauſe by his Fozmedon he is to defeat the reverſion and rent, Et non 
: poteſt adduci . ejuſdem — _ petitur — ws R 
(p) 16 E. 3. Age 48. (p) But if other Aſſets in Fee ſimple do deſcend, then this warranty in Law and Aſſets 
9 E 38.31 K 3. Gar 29 is a good bar in the Foꝛmedon. a 
, n Bere four things are to be obler ved: Firſt, that no warranty in Law doth bar any Col⸗ 
_—_ title, but is in nature of a lineal Warranty : wherein the equity of the Law is to be 
erved. 
Secondly, that an expꝛeſs warranty (all never bind the heirs of him that maketh the 
warranty, unleſs (as hath been ſaid) they be named; as fo: example, Littleton here ſaith, 
vide Hb. 4. fol. 121. (Ego & hæredes mei) but in caſe of warranties in Law, in many caſes the heir ſhali be bound 
Buſtards Caſe. to 2 albeit they be — — ä 3 | Ea 
irdlp, that in {ome cales warranties in Law do extend to execution in ue of ſpec 


ms and not generally of Lands deſccnded in Fee Umple, as pou may ſee at large tn my 
epozts. 


(q)45 E.3 10 b. 9) Fourthly, that warranties in Law may be in ſome caſes created without Deed, as upon 
gikts in tat, Leaſes foz life, Exchanges and the like. | 
And ſeeing ſomewhat hath been ſaid out of Bratton and other ancient Juthozs, concerning 
Iſſignecs,t is neceſſary to ſhew who ſhall take advantage of a warranty,as aſſignee by wap 
of Uoucher, to haverecompence in value. 
(r)14F-3.Gar-33 13k. T (r) IN a man infeoffe A. and B. to have and ts hold to them and their heirs, with a clauſe 
Gar 83.1.5 fol. 17 b. in of warrantp, Prædictis A. & B. & corum & hæredibus & aſſignatis: in this caſe if A. dieth, and 


Spencers caſe,3SE.3-2I» ;. ſurbibeth and dieth, and the heir of B. infeoffeth C. he ſhall vouch as Aſlignee; and pet he 


is but the Aſſignee of the heir of one of them, foꝛ in judgment of Law the Affignee of the heir 

is the Aſlignee of the Fnceſtoz ; and lo the Aſſignee of the Aſſignee ſhall vouch in infinitum, 

within thele words, (His Aſſigns. ) 
(c) E. Vouch.263, (? A a man infeoffeth A. To have and to hold to him, his Heirs and Aſſigns, A. infe= 
19E.2 Gar 85. 13 E 4. offeth B. and his heirs, B. dieth, the heir of B. ſhall vouch as Aſſignee to A. So as hetrs of 
id. 9 . lib 5 fo. 17. Spen- Aſſignees, and Aſſignees of Alligns, and Aſſigns of Heirs, are within this wozd ( Aſſigns) 
cers caſe,75-3 34-1983 which ſeemed to be a queſtion in Bractons time. And the Fſſignee ſhall not only vouch, but 
261 cb. 5 C. 2. Sir. de allo habe a Warrantia Cartz. | 
that ao. 36 E-3 Gar. 1. IM a man doth warrant Land to another without this wozd (Heirs) his Heirs ſhall not 
4 H. 8 Dy. i. F. NB. 135 bouch : and regularip if he warrant Land to a man and his heirs, without naming Aſſigns, 
(t) 43 E 3-2326E.3 68. his Aſlignee (hall not vouch. (t) But if the Father be enfeoffed with warranty to him and 
40 E. 3. 14. 24 E-33- his heirs, the Father infeoffeth his eldeſt ſon with warrantp and dieth, the Law giveth to 
; „ or 2 the Son 22 of the warranty made to his Father, becauſe by act in Law the warran⸗ 
"5 Be com. ty between the Father and Son is extinct. 


But note, there is a diverſity between a warranty that is a Covenant real, which bind⸗ 
eth the party to yield Lands oz Tenements in recompence, and Covenant annexed to the 


Land, Which is to pield but damages, foz that a Covenant is in many caſes extended further 
then the warrantp : Þs fo: example: 


Cu) 42 F. 3. b. fer (u) It hath been adjudged, that where two Coparceners made partition of Land, and 
Finchden, the one made a Covenant with the other, to acquit her and her heirs of a ſuit that iſſued 
out 


Lib. 3. NE 
jo 396 Of Warranty. Sed. 733 8. 
ds _ 1.5 r aliened, in that caſe the Alſignee ſhall : 3 5 
the La 3 a ſtranger to the Covenant have an Fctton of 
(x) 4 ' ſeiſed of th M » becauſe the acquital did run with 
. e Mannoꝛ of D. tw | 
ſent of his C | hereof a C . ; 3 
Dervice . 1d Chappl weekly n che Le rh. and hs bets de e Divine ee. 
n this caſe the Aſlignees ſhall habe Lord of the ſaid Wannoz,and his De 6814 r. A Raf Mb. 
fot that the remedy by Cove all have an Fction of Covenant, albeit the rvants,8ec. cage ie, b 4 l 17. 
p were not named 3 xz. caſe, lib 4 fol. 17. 
been wi er appurtenant to t . amages to the party . 
o Smet Gall not ave an Stion of = ae e e —_ — 2 — _ O03 H.4 6. Hen. Homes 
befoze remembꝛed, di antee was not ſeiſed of t annexed to 18. Spencers caſe, 
tut damages. divers other diverlities between 14 oy . vt — 
nd here it is to be obſerved | N , 
nee; (*) as if a man m , that an Aſſignee of part of the La 
his heirs and Ir A in fee of two Acres w — —— 3 | 
one Een nets on Tg 
oꝛ of any part. As if a n part, and part of the eſta 1 
Leaſe fo: life, oꝛ a man hath a warranty to him, his het te in the whole, plea de Vouch 42. 
gift in tail, the Leſſ , His hetrs and aſſigns, and he make a 104.7. 1 195-553: 
not the eſtate in fee imple , ee 02 Donee ſhall not vouch as aſſigne x make A ib d. 178. ho 
, whercu e, becauſe he hath 13 E.3.ib-119 
map pꝛap in aid, 02 the Leſſ nto the warranty was annexed; but the Leſſe th 40.3. 22.41 E. 3. Voucht 
he chall take advant ee 02 Donee map vouch the Leſſoz 0z Dons2 e fox life 69-% 100.32 E:2.ib 96. 
Memarnter avoe ts age of the Warranty. But if a leaſe foz life and by this means And this diverſity was 
is 0 ee, ſuch a Leſſee oꝛ Done „ 02 gift in tail be made, the <1 until 14 b 1. 
this 2 of the Leſſoz, and the particular 2 — vouch as aſſignee, becauſe the whole —— Communi Banco, which 
man inteoffe thꝛee wit : 
to the other two, the h warranty to them and their hei 
, they ſhall vouc eir heirs, and one of them 
cc 
. an doth warrant L * — — 4 + 37 H.8, Alic- 
ment and to two men | tion fans, licence 3r. 
= — 4 — 2 — vouch foz his —— 1 _— a — c _ R.2.Detin.1 : 
ce, the Donee make a. feoff eirs and aſſigns, and he make a gift in tail the enkeatked 7 f. 3.33, 46 6.3.4 = 
man ſhall vouch as Ali ment in fee, that feoffee ſhall not vouch as 4111 remainder in 
Feoffoz, and he to vouch s but he that cometh in pꝛibity of ignee, becauſe no 
bouch as I 2ivity of eſtate, but he muſt vou 
Tenant of t and his heirs, without this woꝛd (Aſſi + If the Warranty 
22 egy by Tho 
ate, be it by dilleiſin, a > but in pzivity of eſtate, yet any that , 
of the Warranty, as a abatement, intruſton, uſurpation oz otherwiſe, ſha s in ot another 
li rebut by f 
our Books. But * thing annexed to the Land, which — 69s j Argon 
rebutteth claimeth u — is a diverũip to be obſerved, when in the cal —_— (Cc) in (e) 385. 3.21.26 E.3 56 
warranty, fox there h the warranty, and when he that would — cla ozelaid, he that Lo 10.£59. b. Sen 
, t claimeth above the caſe. 2 
thꝛen in kee imple W ſhall not rebut. And therefoze if any Lands a the caſe. 7 E. 3.3035 8k. 3. 10 
ſue, „with a warranty to t p Lands be given to two Bze= 45 534; 20 5-3 42. 
fue, che ſurvivor, albeit he be heir a eldeck dieth without it 17 7 58 10 A5 
and h rtæ, becauſe his title to the Land i ch noz rebut, noz have a 1 4.3. All. 39.88, 
— NY not under the eſtate of him to dag wp above the fall of the Warranty 31 All. 13. 
: . : rranty is made, as the Diſſeiſoz, 
(d) It a man . 5 eiſoz, 
aſligns, and _— in tail at this day, and warrant the Land to him, hi 
pired as to any voucher 7 — a feoffment and dieth without iſſue, the — s heirs and (d) lib. 3 fol 62, 6. 
— otherwiſe it is if the gife and — the eſtate in tail whereunto it "was knit 4s + 
con hate + 5 eo ; is - 
to — koꝛ then both the Donee — been made befoze the Dtatute of Donis 
(e) Jl l. be T ee had a fee ſimple, and ſo are our Books 
in fee with pod ane frye — fee, and B. releaſeth unto him, oꝛ conf 
but ſom: have holden, that = war heirs and aſſigns, all men agree — — 
out paſſing ſome eſtat rranty can be raiſed upon abare releaſe anty to be good: 1 7b. 
nE ne eaſe o:conflrmation with= 
nee ſhall vouch ; et hems. or ag ove the party, and — — e (F) r1H.4.22.108.3.52 . 
enter into the warranty, and t ed in that caſe muſk be pꝛeſent in Court — a 
confirmation with — — o anſwer, and the Tenant muſt ſhew toꝛth the d » and ready to 73 & 745. 
| , dof Relcaſe o 
and either denp the deed o ty, tothe intent the Demandane may have an hon 2 
it was mad 02 avotd it; foz that at the time of t | er thereunto ; 
> made, havnt inthe ee dee ane may comer 
I. viz, that neither Uoucher y counterplead the W. 1. c 
noꝛ any of his Anceſtoꝛs had any * 
| ſei ſin 


Lib. 3. 


Vide 20 E.1, Statute de 
VO: at. ad warrant. 
(g) 22H 6. 15. 19 H.6, 
53 20H6,73,.2H41t} 
41 1.3. Gar. 15. 43 E-3- 
17.43 All. 42. 12A 17 
12 E. 3. taile 3. 22 45 
16 b. 44 E. 3. 10. 44 All. 
Baſſingborns Aſſ. l. 10. 
fol 97. Sey mors cale. 
ch) Lib. 3 fo. 35. Lincoln 
Colledge caſe. 


(i) 20 E. 3 70. 7 E-2» 
Joinder in aKion 12. 
11 E. 8. 


0 14 Hl. 43. 


Cap. 13. Of Warranty. SeF. 734. 


ſeifin whereof he might make a feoffment. And this is grounded upon the laid ſtatute of W. I. 
the woꝛds whereof be, Sil beit ſon garrantie en preſent, que lun voile garrenter de long gree, & 
maintenant enter en reſpons, Dtherwiſle the tenant muſt be dziven to his Warrantia cartz : 

(g) But a warranty of it ſelf cannot inlarge an eſtate; as if the Leſſoz by deed releaſe to 
his Leſtce fo: life, and warrant the land to the Leſſee and his heirs, pet doth not this en⸗ 
large His eſtate. 

0 ) Ff a man make a feoffment in fee with warranty to him, his Heirs and Aſſigns, by 
Deed(as it muſk be) and the Feoffee enfeoffeth another bp parol, the ſecond Feoffee ſhall vouch, 
02 have a Warrantia cartæ, (as hath been ſatd) as aſſignee, albeit he hath no Deed of the aſſign= 
ment, becaule the Deed compzehending the warranty, doth extend to the aſſignees of the 
Land. and he is a ſufficient aſſignee, albett he hath no Deed. 

(i) Ff a man enfeoffe two, thetr heirs and aſſigns, and one of them make a feoffment in 
fee, that feoffee ſhall not vouch as aſſignee, 

It a man make a feoffment in fee to A. his heirs and aſſigns, A. enfeoffeth B. in fee, who 
re-enfeoffcth A. He oꝛ his Aſſigns ſhall never vouch, foz A. cannot be his own Aſſignee, But 
if B. had fecffed the heir of A. he map vouch as aſſignee; foz the heir of A. may be aſſignee to 
A. inalmuch as he claimeth not as heir. 

( It a man make a feoffment by Deed of Lands to A. to habe and to hold to him and 
his heirs, and bind him and his hetrs to warrant the Land, In forma prædicta; this warran= 
ty ſhall extend to the Feoffec and his hetrs, except the twozds had been, to him and his heirs. 


If a man letteth lands foꝛ life, the Remainder in tail, the. Memainder cadem forma, this 
is a good eſtate tail, quia idem ſemper refertur proximo præcedenti. 


Sed. 734. 


94 ]Tem, ſi tenant en taile ſoit 

ſeiſie des terres deviſables 
per teſtament ſolonque le cu⸗ 
ſtome, cc. & le tenant en taille 
alien meſmes les Tenements a 
ſon frere en fer, & ad iſſue, e de⸗ 
vie, & puis ſon krere deviſa per 
ſon Teſtament meſmes les Tene⸗ 
ments a un auter en fe, & oblige 
luy & ſes heires a garrantie, cc. 
c mo2uſt ſans iſſue, il ſemble que 
ceſt garrantie ne barrera my kil⸗ 
fue en taile; fil voit ſuer fon 
biiefe de Formedon, pur ceo que 
ceſt garrantie ne diſcende my al 
iſſue en le taile, entant que le Un: 
cle del iſſue ne fuſt my oblige a le 
garrantie en ſa vie; ne que il ne 
puiſſoit garranter les tenements 
en ſa vie, entant que le deviſe ne 
puiſſoit pꝛender aſcun execution 
ou effect, fozſque apzes ſon de⸗ 
ceaſe. Et entant que le Uncle en 
ſon vie ne fuit tenus de garran⸗ 
ter, tiel garrantie ne poit diſcen⸗ 


Lſo, if tenant in tail be ſeiſed 

of Lands deviſable by Teſta- 
ment after the cuſtom, &c. and 
the Tenant in Tail alieneth the 
ſame Tenements to his brother 
in fee, and hath iſſue and dieth, 
and after his brother deviſeth by 
his Teſtament the ſame Tenements 
to another in fee, and bindeth 
him and his. heirs to Warranty, 
&c. and dieth without iſſue ; it 
ſeemeth that this warranty ſhall 
not bar the iſſue in the Tail, if 
he will ſue his Writ of Formedon, 
becauſe that this Warranty ſhall 
not deſcend to the iſſue in Tail, 
in ſo much as the Uncle of the 
Iflue was not bound to the ſame 
Warranty in his life-time : nei- 
ther could he warrant the Te- 
nements in his life, inſomuch 
as the deviſe could not take 
any execution or effect until af- 
ter his deceaſe. And inſomuch 
as the Uncle in his life was not 


der 


Wen. 


Lib.3. 
der de lup al iſſue en le Taile, 
cc. car nul choſe poft deſcen- 
der del aunceſter a ſon Peire, 
ſinon que melme ceo fuit en laun⸗ 
ceſter. 8 


Of Warranty. 


Sed. 73 5. 


held towarranty, ſuch warranty may 
not deſcend from him to the iſſue in 
tail, &c. for nothing can deſcend 
from the Anceſtor to his heir, unleſs 
the ſame were in the Anceſtor. 


@ HE: our Authoꝛ declareth one of the Maxims of the Common Law, that the heir 
ſhall never be bound by any exp:elſs Warranty, but where the Anceſtoꝛ was bound 


by the lame Warranty; foz if the Anceſtoꝛ were not bound, it cannot deſcend upon the hetr, 
which is the reaſon here piel ded by Littleton. (I) If a man make a feoffment in fee, and bind () 31 E. . Grant 8, 
his heirs to Warranty, this is void by the Warrant of this Maxime, as to the Heir, becauſe 
the Anceſtoz himlelf was not bound. Alſo, if a man bind his heirs to pay a ſum of mone p, 
this is void. And of the other fide, tf a man bind himſelf to warranty, and bind not his 
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hetrs, they be not bound, foz he muſk ſap, as it appeareth befoze, Ego & hæredes mei warran. Brat lib.2.to.37.738. 

tizabimus, & c. (m) and Fleta ſaith, Nota quod hæres non tenetur in Anglia ad debita anteceiſoris — 

reddenda, niſi per anteceſſorem ad hoc fueritobligatus, præterquam debita regis tantum: A fortlori * fol PF "Sag 

in caſe of warranty, which is in the realty. > "7" 
Wut a warranty in Law may bind the heir, although it never bound the Anceſtoꝛ, and 

may be created by a laſt will and Teſtament : (n) As if a man deviſe Lands to a man foz (n) 18 E. 3.8. 

life oz in tail, reſervinga Rent, the Deviſee foz life oz in tail (hall take advantage of this 

warrantp in law, although they be not named, Allo an expreſs Warranty cannot be crea= 

ted without Deed, and a (ill in witing is no Deed, and therefoze an expꝛeſs Wartanty 

cannot be created bp will, 


L 1MMI 


Sed. 735. 


" A Ury un Garrantie ne poit 
aler ſolonque la nature des 
Tenements per lecuſtom, cc. mes 


tantſolement ſolonq; le fone del 


Common Ley. Car ſt le tenant en 
tail ſoit ſeiſie des Tenemints en 
Burgh Engliſh, lou le cuſtome eſt, 
que touts les Tenements deins 
meſme le Bowugh devopent de- 
ſcender a le fits puiſne, & il dil⸗ 
continua le taile ove Sarranty, cc. 
c ad iſſue deux fits, & moꝛuſt ſeiſie 
des auters terres ou Tenements 
en meſme le Burghen fee ſimple a 
le value, ou pluis de les Tene⸗ 
ments tailes, cc. uncoze le puiſne 
fits avera un Formedon de les 
terres tailes, & ne ſerra my bart 
per le Garranty ſon pere, coment 
que Aflets a lup difcendiſt en ka 
ſimple de meſme le pere, ſolonque 


AL, a Warranty cannot go ac- 
T cording tothe nature of the Te- 
nements by the cuſtom, &c. but only 
according to the form of the Com- 
mon Law. For if the Tenant in Tail 
be ſeiſed of Tenements in Borough 
Engliſh, where the cuſtom 1s, that 
all the Tenements within the ſame 
Borough ought to deſcend to the 
youngeſt ſon, and he diſcontinueth 
the Tail with Warranty, &c. and 
hath iſſue two ſons, and dyeth 
ſeiſed of other Lands or Tene- 
ments in the ſame Borough in fee 


ſimple to the value, or more, of the 


Lands entailed, &c. yet the young- 
eſt ſon ſhall have a Formedon of 
the Lands tailed, and ſhall not be 
barred by the warranty of his fa- 
ther, albeit Aſſets deſcended to him 
in fee ſimple from his ſaid Father 

te 


Cap. 13. 
le cuſtome, Ec. pur ceo que le Gar⸗ 
rantie diſcendiſt a ſon eigne frere 
que eſt in pleine vie, © nemy (ur 
le puiſne. Et en melme le maner 
eſt de collateral Garrantie fait de 
tiels Tenements, lou le Garran- 
tie diſcendiſt ſur leigne fits, cc. 
ceo ne barrera my le puiſne fits, 
EC. 


Sea. 


C TN meſme le maner eff de 

Tenements en le County 
de Kent, queur (ont appelles Sa⸗ 
velkind , les quetir Tenements 
ſont partibles enter les freres, #c. 
ſolong la cuſtom, ſi aſcun tiel Gar- 
rantie ſoft fait per ſon aunceſter, 
tiel Harranty deſcendera tat ſole- 
ment a thefr que eſt heire al com- 
mon ley, ceſt aſcavoir al eigne 
krere, ſolong la conuſans del com- 
mon ley, & nemy a touts les heires 
queux ſont heires de tiels Tene- 
ments ſolong le cuſtom. 


Of Warranty. Sec. 73 6,737. 


according to the cuſtom, &c. be- 
cauſe the warranty deſcendeth up- 
on his elder brother who is in full 
life, and not upon the youngeſt. And 
in the ſame manner it is of collate- 
ral warranty made of ſuch Tene- 
ments, where the warranty deſcend- 
eth upon the eldeſt ſon, &c. this ſhall 
not bar the younger ſon, &c. 


736. 


C I the ſame manner it is of 

Lands in the County of Kent, 
that are called Gavelkind, which 
Lands are divideable between the 
Brothers, &c. according to the cu- 
ſtom, if any ſuch warranty be made 
by his Anceſtor, ſuch warranty ſhall 
deſcend only to the heir, which is 
heir at the Common Law, that is to 
ſay, to the elder brother, according 
to the Conuſance of the Common 
Law, and not to all the heirs that 
are heirs of ſuch Tenements accord- 
ing to the cuſtom, 


= Ereupon a diverſity is to be obſerved between the Lien reat, and the Lien perſonal. 


vide S:& 603.918. & 


737 · 

(n) 11 E. 3. Det. 7. 

11 Hfñ . 7. T2. 

(o) 17 E. 3. Joint 41+ 
16 H. 7. 13. 29 E. 3. 40 · 
12 H. 7. 3. 22 E. 3. T 

17 E. 3.8. 30 E. 3.4. 

19 H. 6. 55 lib. 3. fol. 14. 
Matthew Herberts caſe · 


1 Foz the Lien real, as the Warranty, doth ever deſcend to the heir at the Common 
Law; (u) but in Lien perſonal doth bind the ſpecial heirs, as all the heirs tn Gavelkind, 
and the heir on the part of the mother, as hath been laid. 

(o) I two men make a feoffment in fee with a warranty, and the one die, the feoffee cannot 
vouch the ſurvivor only. but the heir of him that is dead alſo; but otherwiſe if two jopntly 
bind themſelves in an Obligation, and the one die, the ſurbivoz only ſhall be charged. 


Sed. 


Tem, ſi tenant en le taile ad 

iſſue deux files per divers 
venters, & mozuſt, & les files en- 
tront, & un eſtrange eur diſſei⸗ 
ſiſt de meſmes les Tenements, & 
lun de eur releſſa per ſon fait a le 
Diſſeiloꝛ tout Con dꝛoit, & oblige 
luy & ſes Heires a Garrantie, « 
mozuſt ſans iſſue: en ceſt caſe la 
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Al if Tenant in Tail hath iſſue 
two daughters by divers ven- 
ters and dieth, and the daughters 
enter, and a ſtranger diſſeiſeth them 
of the ſame Tenements, and one of 
them releaſeth by her deed to the 
Diſſeiſor all her right, and bind 
her and her heirs to warranty, and 
die without iſſue: In this 48 — 

Jer 


Lib. 3. 


ſoer que ſurveſquiſt poit bien enter 
c ouſter le Difleiſo2 de touts les te- 
nements, pur ceo q tiel garrantie 
neſt pas Dilſcontinuance, ne colla- 
teral garrãtie a la ſoer que ſurvel⸗ 

quiſt, pur ceo que ils ſont de demy 
ſanke, & lun ne poit eſfre heire a 
lauter, ſolonq; le cours del Com- 
mon Ley. Mes auterment eſt lou 
v ſont files del tenant en taille per 


Of Warranty. 


Sef.738. 

ſiſter which ſurviveth may well en- 
ter, and ouſt the diſſeiſor of all the 
Tenements, becauſe ſuch Warranty 
is no Diſcontinuance nor collateral 
Warranty to the ſiſter that ſurvi- 
veth, for that they are of half blood; 

and the one cannot be heir to the 
other according to the courſe of the 


Common Law. But other wiſe it is 
where there be daughters of Te- 


un meſme venter. 


nant in tail by one venter. 


4 T He reaſon of this, is, in reſpect of the half blood, whereof ſufficient hath been laid in 
the firſt Book, in the Chapter of Fee⸗ ſimple. 

Two Bꝛothers be by Demp venter ; the eldeſt releaſeth with — to the Diſſeiſoꝛ 

df the Uncle, and dieth without iſſue; ; the Uncle dieth, the wartantp is removed, and the 


pounger Bother map enter into the 


C Tem, ſi Tenant 

en Talle leſſa les 
tenements a un home 
pur terme de vie, le 
remainder a un auter 
en Fee, E un Colla- 
teral Aunceſter confir- 
ma le ſfate del Tenat 
a terme de vie, & ob- 
lige luy & (es Peires a 
Garrantfe pur terme 
de vie del Tenant a 
terme de vie & moiſt; 
c le Tenant en Taile 
ad iſſue, & devie, oꝛe 
liſſue, eſt barre a de⸗ 
mãder les Tenem̃ts p 
Biete de Formedon, 
durãt le vie le Tenãt 
a terme de vie ꝑ cauſe 
del Collateral Garran- 
tie deſcenduCſur le iſſue 
en le Taile. Mes a- 
pꝛes le deceaſe de le 


C Or Briefe de Formedon, &c. 


Land. 


Se. 738. 


in Tail letteth the 
Lands to a man for term 
of life, the Remainder 
to another in Fee, and 
a Collateral Anceſtor 
confirmeth the ſtate of 
the Tenant for liſe, and 


bindeth him and his (p 


Heirs to Warranty for 
term of the life of the 
Tenant for life, and 
dieth, and the Tenant 
in Tail hath Iſſue and 
dies now the iſſue is 
barred to demand the 


Tenements by Writ of 


Formed during the life 
of Tenant for life, be- 
cauſe of the Collate- 
ral warranty deſcended 
upon the iſſue in Tail. 

But after the deceaſe 
of the Tenant for life, 


L SO, if Tenant 


T Ere tt appeareth , 


He; 


1 that 
map be raiſed bp a Tonfir= 
— 


which trans ferreth 
ſuicient yy 
ſatd — 


C 4 Reb pur 
terme de vie, & c. This 


Pere is implped that a Collateral 
Eeeee war⸗ 
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vide Sec. 7 39. & 706. 


* p) 38 E. 3. l 1 6 Z. 3. 
5 Vouch. 87. of 


Lib. 3. 


Cap. 13. 
warranty giveth no right, 
but Gali bar only. fo: life, 
and after the party is reſto= 
red to his action. 

It is allo to be obſerved, | | | 
That a Warrant map deſcend to the Heirs of him that made it during the life of another. 


Of Warranty. 


tenant a term de vie, 
tiſſue aver un Biiefe Writ of Formedon, 
de Formedon, fc, Cc. 


Sef. 739. 


the iſſue ſhall have a 


Seck. 739. 


C T ur C jeo aye oye un rea- 

ſon, que cel caſe pꝛoba un 
auter caſe, 8. ſi un home leſſa ſes 
terres a un auter, Aaver & tener 


a luy & a ſes Hetres pur terme de 


auter vie, æ le Leſſte moꝛuſt vivant 
celuy a que vie, cc. et un eſtrange 
enter en la Terre que le Peire le 


Leſſee luy poit ouſter, cc. pur ceo. 


que en le caſe pꝛocheine avantdit, 
entant que home poit obliger luyc 
ſes Heires a Garrantie al Tenant 
a terme de vie tantſolementdurant 
la vie le Tenant a terme de vie, & 
cel Sarrantie deſcendiſt al Heire 
celuy que fiſt le Garrantie, le quel 
Garrantie neſt pas Garrantie den- 
heritance, mes tantſolement pur 
terme dauter bie: per meſme le 
reaſon lou Tenements ſont leſles 
a un Home, A aver & tener a luy 
t a (es peires, pur terme dauter 
vie, ſile Leſſte moꝛuſt, vivant celuy 
a que vie, ſon Peire avera les Te⸗ 
nements, bivant celuyaque vie, æc. 
Car ont dit, Que ſi hom̃ grant un 
annuity a un auter, A aver percei⸗ 
ver à luy & aſes Heires pur terme 
dauter vie, fi le grantee mozuſt, ac. 


que apꝛes (onmort ſon Heire avera 


Fannuitie durant la vie celup a que 
vie, cc. Quere de iſta materia. 


Nd upon this I have heard a 
"\ reaſon, That this Cafe will 
prove another Caſe, viz. If a man 
letteth his Lands to another, To 
have and to hold to him and to his 
heirs for term of anothers life, and 
the Leſſee dieth, living Celuy 4 que 
vie, &c. and a ſtranger entreth in- 
to the Land, that the heir of the leſ- 
ſee may put him out, & c. becauſe 
in the caſe next aforeſaid, in as much 
as a man may bind him and his heirs 
to warranty to Tenant for life only, 
during the life of the tenant for life; 

and this warranty deſcendeth to the 
heir of him which made the war- 
ranty, the which warranty is no 
warranty of inheritance, but only 
for term of anothers life. By the 
ſame reaſon where Lands are let to 
a man, To have and to hold to him 
and his heirs for term of anothers 
life, if the Leſſee die, living Celuy a 
que vie, his heirs ſhall have Lands, 
living Celuy a que vie, &c. For they 
have ſaid, That if a man grant an 
Annuity to another, Tohaveand to 
take to him and his heirs for term of 
anothers life, if the Grantee die, &c. 
That after his death his heir ſhall 
have the Annuity during the life of 
Celuya que vie, &c. Quære de iſta ma- 


teria. 


JMI 
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2 
C) 4 er char is fr Se 1 15 ater eh der ut 
C S un home leſſa terres a —"— o is Inithour desen; 


Se the 94 2 — the Lad, — r 1 8 « 
t re latt ca unu r t. 
can Neno Occupant. i of ET To — 's Fog an there 


8 


C A es lot tie 


Leaſe au 
Otant eſt fait a un 
home & a ſes Heires 
pur terme dans, en 
ceſt caſe łheire le Lel 
f ou le grant nada 
Unques apzes la mo2t 
le Leſſa, ou le Gzatee 
ceo que eſt iſſint lee 
ou grant, pur ceo que 
eſt Chattel realʒæ cha- 
teux realr per ł com⸗ 
mon ley vfendza al ex- 
ecutozs del G2antee, 
ou del Leſſee, c nemy 
- eee 


(Cem, en alcuns 


Caſes il poſt 
eſtre, que co⸗ 
ment que un collate⸗ 
ral Garrantie ſoft 


fait en F#, cc. un- 
coe tiel Garrantie 
poit eſtre defeat & 


anient, Sicome te⸗ 


Sell 740. 


ur where ſuch 

Leaſeor Grant is 
made to à man and to 
his Heirs for term of 
years; In this caſe the 
Heir of the leſſee or the 
grantee ſhall not after 
the death of the Leſſee 
or the grantee have 
that which is ſo let or 
granted, becauſe it is 4 
chattel real; and Chat- 
tels reals by the Com- 
mon Law ſhall come to 
the executors of the 
grantee, or of the Leſ- 
ute. not to the heir. 


Sec. ts 


Al, in ſome caſes 
it may be, That 
albeit a collateral war- 


ranty be made in fee, 
&c. yet ſuch a wartan- « 
ty may be deſeated 


and taken away: As 


if Tenant in Tale 
diſcontinue. the Taile 


G. Ne 


d in n Deſcents. 
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(q) 17 E. 3.48. = 
12. 11 H. 4. 42. 7 H 

46. 8 H. 4. 15. By. s. T1. 
253. 18 H. 8B. 3. 27 H. 8. 


21 H g. tit. Eſtat. Br. 50. 
19 E. 3. tit. Accompt. 5 6. 


33 Ail. p. 17. pry = . 
39 E.3-37. Vid.SeQ. 387. 


11 E. 3. tit. Aſſ. 8. 


* 11 All. a 1. 10 El. Dyer 


279 · 


(r) 24 E 3 26. 


FN za bf. N B 34-8: 


0 40k. 3.24. 


= (t) 3 K. 658. 11 Hf. 7. 


hath vide 8 ect. oy. 


(u) 16 E. 3.48. 30 H. 8. 
42. 


{w) Lib.r. fol 67. 
Archers caſe · 


(y) Temps E. 1. Vouch. 
2 


3 Aff. 13. 22 Aſſ. 36. 
41 Aſſ. 6. 33 E. 3. tit. 
Gar. 74. lib. 10. fol. 97. 
E. Seymors caſe. 


67 45 E. 3.31. 21 H. 7. 


1 

vide Se 698. 

2 —_— H.7.9. 
3 1 7 H. 4. T 

— 3 30, 9 E. 3. 78. 
45 E 3. Voucher 72. 
F. N B. 125. 14 KH 8 6. 


Cap. 132 


ſcent of the Collateral war⸗ 

rantp, there albeit the war⸗ 

ranty deſcend firſt, and af- 

ee St warranty Oat 
r 

= as here in this Caſe of 


bind 
our Authoꝛ exp:eflp appear 


eth. But where the right 
is not in eſſe in the heir, oz 
anp of his Anceſtoꝛs at the 
time ot the fall ot the war⸗ 
rantp, there it ſhall not 


bind. 

(u) As it Loꝛd and Te⸗ 
nant be, and the Tenant 
make a Feoffment in Fee 
with warrantp,and after the 
Feoffee purchaſe the Seig⸗ 
niozp, and after'the Cena 
ceſs, the Lord ſhall .have a 
Ceſſavit; — — 
extend to rights $2 X 
and never to any right that 
commenceth after the war= 
ranty, whereof moze ſhall be 
ſaid in this Dection. Jiſo 
a warranty (hall never bar 
any eſtate — _ — 
lon, re ver llon oꝛ rema 5 
that is not deveſted, diſpla⸗ 
ced, oz turned to a right be⸗ 
foze, oz at the time of the fall 
of the warranty. 

— IM a leaſe foz life be 
made to the Father, the Re= 
mainder to his next heir; 
the Father is diſſeiſed and 
relealeth with warranty and 
dieth; this tail bar the 
Heir. Although the Mar⸗ 
ranty doth fall, and the re⸗ 
mainder cometh in eſſe at 
one time. 


Of Warranty. 


nant en taile difcon- 


tinte le tatle en fie, 
K le diſcontinue -. eſt 
Diffeiſie & le frere del 


tenant en le taile re- 
leſſa per ſon fait a le 
Diſleiloꝛ tout ſon dꝛo⸗ 
it, cc. ove garrantie 
en kee, e mozuſt ſans 
iſſue, & le tenant en 
le taile ad iſſue & de⸗ 
vie, oze tiſſue eſt bart 
de ſon action per foꝛce 
de collateral garran⸗ 
tie deſcendue ſur luy: 
mes ft apes ceo le 
Dilcontinute enter ſtr 


le Difſeiſoz , donque 


poit le heire en le tale 
Aver bien ſon action 
de Formedon, ec. pur 
ceo que le garrantie 
eſt anfentie & dekeat, 
car quãt garrantie eff 
katt a un home ſur e- 
ſtate que adonques il 
avoit, ſi keſtate ſoit de⸗ 
gol garrantie eſt de: 
eat. 


Se#.741. 


in Fee, and the Diſ- 
continuee is diſſeiſed, 
and the Brother of the 
Tenant in tail releaſ- 
eth by his Deed to 
the Diſſeiſor all his 
right, &c. with war- 
ranty in Fee, and dieth 
without iſſue, and the 
Tenant in tail hath if 
ſue and die; now the 
iſſue is barred of his 
action by force of the 
collateral Warranty 
deſcended upon him, 
But if afterwards the 
diſcontinuee entreth 
on the diſſeiſor, then 
may the heir in tail 
have well his action of 
Formed', & c. becauſe 
the warranty is taken 
away and defeated ; 
for when a warranty is 
made to a man upon an 
eſtate which he then 
had, if the eſtate be de- 
feated, the warranty is 
defeated. 


f e be Father and Son, and the Son hath Rent-ſervice, Suit to a Mill, Rent⸗ 
2, — Common of Paſture, oz other p:ofit appꝛender out of the Land of the 


bar the Don 


Father, and the Father maketh a feoffment in fee with warranty, and dieth, this ſhall not 
of the Bent, Common, oꝛ other pꝛolit appꝛender, quamvis clauſa ſpecialis War- 
rantiæ vel Acquietanciz in chartis tenentium inſeratur, quia in tali caſu tranſit terra cum onere; and 
he that is in kaun ox polleſſion need not to make any entry oz claim: and albeit the Mon aſter 
the feoffment with warranty, and befoze the death of the Father had been diſſeiſed, and ſo 
being out of poſſeſſion, the warranty deſcended upon him; vet the warranty ſhould not bind 
him, becaule at the time of the warranty made, the ſon was in poſſeſſion. (7) So if my 
col lateral Anceſtoz releaſe to mp Tenant fz lite; this ſhall not bind my Meverſlon oz re⸗ 
matnder; becaule that the reverſſon remainder continued in me. But ik he that hath rent, 
common, 02 any p2ofit out of the Land in tail, diſſeiſe the tenant of the land, and maketh a 
feoffment of the Land, and wartant the land te the feoffee and his heirs, (a) regularly the 
warrant doth extend to all things iſſuing out of the Land; that is to ſay, to warrant the 
land in ſuch plight and manner, as it was at in the hand of the feoffoz, at the time of the | 
feoffment with warranty, and the feoffee ſhall vouch, as of Lands diſcharged of the Rent, 
$:c. at the time of the feoffment made⸗ : 


I woman that hath a Rent⸗ charge 
eſtranger releaſeth to the tenant of the 
this warrantp, 


fee entermarrieth with the tenant of the Land, an 
d with warrantp, he ſhall not take adbantage of 
02 Warrantia Chartz, oz the wite, tf her husband die, oz the 


- Heir of the wife, R the husband, cannot have an action foz the Bent upon a Title m_ 


LIMI 
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the warrantp made, foz if the heir of the wife bꝛing an Aſliſe of Mordanceſter ; this Faion 
is grounded after the Marrantp, whereunto as hath been ſaid, the warranty ſhall not ex= 


tend. | 1 271 

So it is if the Sꝛantee of the Rent grant it to the Tenant of the d upon condition, 
which maketh a feoffment of the Land with warranty, this warranty cannot extend to the 

Bent, albeit the feoffment was made of the Land diſcharged of the Rent; foz if the condi⸗ 
tion be bzoken, and the Gꝛantoꝛ be intituled to an actign, this muſt of neceſſity be grounded 
after the Warranty made. et, | 

But tn the caſe afozeſaid, when the woman Gꝛantee of the Rent married with the te⸗ 
nant, and the tenant maketh a feoffment in fee with warranty, and dieth, in a Cui in vica 
bꝛought by the wife (as by Law ſhe mar) (b) the Feoffee ſhall vouch as of lands diſchar= (b) 7 HK. 
gedat the time of the warranty made, . fo2 that her title is Paramount; ſo if tenant in tail 
of a Rent-charge purchaſe the land, and make a feoffment with warranty, if the iſſue bzing 
a Formedon of the Rent, the Tenant ſhall vouch Cauſa qua ſupra. | 

(*) But ſome do hold, that a man ſhall not vouch, Sec. as of Land diſcharged of a Rent= (*) 70 E 4.9 b. 18 E 
ſervice 55. 44 E-3.19 * 

(c) Alſo no warranty doth extend unto meer and naked Titles, as by foꝛce of a conditi= (c) Lib. :0 fol 7. 
on with clauſe.of Re-entry, Exchange, Moztmain, conſent to the raviſher, and the like, be- 2 ge. a caſe. 
cauſe that foz theſe no actton doth lie ; and if no anton can be bought, there can be neither 41 ATp. * = P.1'3- 
voucher, wait of Warrantla cartæ, noz Rebutter, and they continue in ſuch plight and eſſence Gr 744. 
as thep were by their oꝛiginal creation, and bp no act can be diſplaced oꝛ deveſted out of their 
oziginal eſſence, and therefoze cannot be bound by any warranty. 

(d) And albeit a woman may have a Writ of Dower to recover her Dower, pet becauſe (d) 34 E.3- tit.droit 92 
her title of Dower cannot be deveſted-out of the oꝛiginal eſſence, a collateral Marrantp of 22 E. 4 82. 
the 8 of the woman ſhall not bar her. Do it is of a Feoffment Cauſa matrimonii prz- 
locut . 

'e) A warranty doth not extend to any leaſe, though it be foz many thouſand pears, oz ce) 21 E 4.18.32.1 H. 
co ates of Tenant by Dtatute Sg oz Merchant. oz Elegit, o: any other Chattel, wy 7.1516 - 
but only to freehold oz inheritances, as it appearcth in all Littletons caſes, which he putteth 39 H.7-2.b. 14 H.7.22: 
in this Chapter. And this is the reaſon, that in actions which Leſſee fox pears map have, 43 K. 3 25: per Finch if 
a Warranty cannot be pleaded in Bar, as in an action of Treſpaſs, 0z tipon the Dtatute of- 2 
5 R. a. and the like. But in thoſe actions where the freehold oꝛ Inheritances do come in * 
queſtion, thete the Warranty may be pleaded. But in ſuch actions which none but a Te⸗ 
nant of the Freehold can have, as upon the Dtatute bf 8 H. 6. Aſſiſe, oz the like, there a 
warranty may be pleaded in Bar. | oy 

uand Garrantie eſt fait a un home ſur eſtate, que adonques il avoit, fo 


en ſoit defeat, le Garrantie eſt defeat. here it appeareth, that although  collate= 

ral warranty be deſcended, (f) pet if the ſtate whereunto the warranty was annexed be (f) 3H.7 9.b. 16 E.3, 
defeated albeit it be by a meer ſtranger, /as in this caſe that Lirtleton here puts bp the Diſcon⸗ dit Continual claim 1a. 
tinuee) the warranty is defeated; and although the Diſcontinuance remain, and no Remitter 9 H. 4 8. Pl. Com. 158, 
wꝛought to the heir, pet the warranty is defeated, and bar removed; ſo as the iſſue in taile 


may have his Formedon, and recover the Land. Sublato principali tollicur adjunctum. 
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8 


quar. Imp. 15 H.7 9. lib, - _ + 


C L A meſme le manner ett, i 

le diſcontinue fait feoffe- 
ment en kh, reſervant a luy 
un certatne Rent, & pur default 
de payment un re-entry, ec. et 
un collateral Garrantie de An- 
ceſter eſt fait a celuy feoffee que 
ad Eſtate ſur conditio,tc. æ moꝛuſt 
ſans iſſue, coment que cel Garranty 
diſcendet ſur Tiſſue en taile, uncoꝛe 
ſt apꝛes le Rent ſoit aderet, & le 


C | bo the ſame manner it is, if the 

A diſcontinuee make a feoffment 
in fee, reſerving to him a certain rent, 
and for default of payment a re- en- 
try, &c. and a collateral warranty of 
the Anceſtor is made to the Feoffee 
that hath the Eſtate upon condi- 
tion, &c. and dieth without iſſue, 


albeit that this warranty. ſhall de- 


ſcend upon the iſſue in taile, yet if 


after the rent be behind, and the 


dif- 


Lib.3. 


Cop.13. 


diſcontinue entra en la terre, adon⸗ 
que avera liſſue en Taile ſonreco- 
very per biiefe de Formedon, pur 
ceo ij le collateral garranty eff de- 
feat. Et iſſint ſi aſcũ tiel colfateral 
Garranty ſoit pled envers kiſſue en 
? Taile,enſon action de Formedon, 
il poit mfer ł matter com̃ eſt avat- 
dit, comet le garrantie eft defeat, 
tc. & iſſint il poit bien maintener 
ſon action, cc. | 


Of Warranty. 


S eq 7 43: 
diſcontinuee enter into the Land; 
then ſhall the iſſue in taile have his 
recovery by Writ of Formedlon, be- 
cauſe the collateral Warranty is de- 
feated. And ſo if any ſuch collateral 
warranty be pleaded againſt the iſ- 
ſue in Tail in his action of Forme- 
don, he may ſhew the matter as is 
aforeſatd, how the warranty is de- 
feated, &c. and ſo he may well 
maintain his action, &c. 


Ce TI TFEre Littleton putteth another cafe upon the ſame ground and reaſon, viz. where the 
tate whereunto the warranty is annexed, is defeated, there the Warranty it ſelf is 
defeated alſo, which ts one of the Maxims of the Common Law. | 


Seck. 743. 


C T Tem, ũ Cenant en Taile fait 

un feoffment a ſon Uncle, æ 
puts Uncle fait un feoffment en 
f& oveſque Garrantie, #c. a un au⸗ 
ter, & puis le feoffer del Uncle en- 
feoffa areremaine k Uncle en fe, 
Epuis Uncle enfeofta un eſtrange 
en f& ſans Garrantie , © moꝛuſt 
ſans iſſue, & le Tenant en tail mo- 
ruſt, ſi tiſſue en E taile voyle poꝛt ſõ 
be de Formedon envers le ſtrange 
que fuit le darrain feofflx, & ceo 
per Uncle, riſſue ne ſerra unque 
barre per le Garrantte que fuit faſt 
per le Uncle al dit pꝛimer feoſſte, de 
ſon Uncle, pur ceo que le dit 
Garrantie fuit defeat & anient , 
pur ceo que le Uncle a luy re- 
pꝛiſt cy grand effate de ſon-patmer 
feoffee a que ie Garrantie fuit 
fait, ſicome meſme le feoffee aboit 


de luy. Et la cauſe pur que le 


Garrantie eſt anient en ceo cas, 
eſt ceo, ſcil. que | le Sarrantie 
eſtoieroit en ſa fozce, dong le Un- 
cle Garranteꝭ a luy meſme, que ne 
poit eſtre. | 


Lſo, if Tenant in taile make 

a feoffment to his Uncle, and 
after the Uncle make a feoffment in 
fee with warranty, &c. to another, 
and after the feoffee of the Uncle 
doth re-enfeoff again the Uncle in 
fee, and after the Uncle enfeoffeth 
a ſtranger in fee without warranty, 
and dieth without iſſue, and the Te- 
pant in Tail dieth, if the iſſue in 
Tail will bring his Writ of Forme- 
don againſt the ſtranger that was the 
laſt feoffee, and that by the Uncle, 


the iſſue ſhall not be barred by the 


Warranty that was made by the 
Uncle to the firſt feoffee of his Un- 
cle, for that the ſaid warranty was 
defeated and taken away, becauſe 
the Uncle took back to him as great 
an eſtate from his firſt feoffee, to 
whom the warranty was made, as 
the ſame feoffee had from him. And 
the cauſe why the warranty ts de- 
feated, is this, viz. that if the war- 
ranty ſhould ſtand in its force, then 
the Uncle ſhould warrant to him- 
ſelf, which cannot be. 4 
cre 


Lib. 3. 


= H Lictleton putteth another caſe, where a Warranty map be defeated, as when the 
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Uncle taketh back as large an eſtate, as he had made, the warranty ts defeated, be= 


cauſe he cannot warraut Land to himſelf, (g) And ſo it is if the Uncle had made the war⸗ 
ranty tothe Feoffee, his heirs and aſſigns, and taken back an eſtate in fee, and after infe= 
offed another; pet the warranty is defeated, -foz that he 


(g) Temps E. 1. Vouch. 
266. 40 E. 3. 14. 42 E. 3. 
38. 25 E. 3.43. b. 26 E. 3. 


cannot be aſſignee to Himſelf, and a 68. 14 E. 3. vouch. 106. 


man ſhall not regularly vouch himſelf as aſſignee of a fee ſimple, and the Law will not 18 F. 3. vouch. 87. 19 B. 


ſuffer things inutile and unp2offtable, 


ty to him and his 


(h) And pet if the Father be infeoffed with warran- 2 Vouchee 122. 17 E. 3. 
Heirs, the Father enfeoffeth his Heir apparent in fee and dieth, he (as it 7374 24 H 6.29. | 
hath been ſaid) ſhall vouch himſelf, and the heir in bozough Engliſh by reaſon of the act 
Law determined the warranty between the Father and the Don. 


(h) 40 E. 3. 14. a. 41 E. 3. 
in 2 a 


(1) But if a man make a feoffment in fee with warranty to the Feoffee, his heirs and (i) rr f. 4 20.42. 17 FK. 
aſſigns, and the Feoffee re-enfeoffeth the Feoffoz and his wife, oꝛ the Feoffoz and any other 3 47.39. 18 E. 3.35. 29 
ſtranger, the warranty remaineth fill; oz if two do make a feoffment with warranty to E 3.46. 39 E. 3 9. 
one and his heirs, andaſſigns, and the Feoffee re=enfeoff one of the Feoffozs, the warranty 


doth allo remain, 


C Es ſi le fe- 

offee feſoit 
eſfate al Uncle pur 
terme de vie, ou en tail, 
ſavantle reverſion, cc. 
ou que il fait done en 
taile al Uncle; du un 
teas pur terme de vie, 
le remainder ouſtet , 
ec. en ceſt cas le gar- 
rantie neſt pas tout 
ouſterment anient, 
mes eſt mis en ſul⸗ 
pence durant leſtate 
que le Uncle ad. Car 
apes ceo que ł Uncle 
eſt mozt ſans iſſue , 
ac. donques celuy en 
le reverſion, ou celuy 
en le remainder bar- 
reroit kiſſue en tafle 
en ſon bꝛieke de For- 
medon per le colla- 
teral garranty en tiel 
cas, cc. Mes auter- 
ment eſt lou le Uncle 
avoit aury graund e⸗ 
ſtate en la terre de le 
Feoffee, a que le Gar- 


Sect. 744. 


Ut if the Feoffee 
had made an eſtate 

to his Uncle for term 
of life, or in tail, ſa- 
ving the reverſion, &c. 
or a gift in tail to the 
Uncle, or a Leaſe for 
term of life, the Re- 
mainder over, &c. In 
this caſe the warranty 
is not altogether taken 
away, but is put in ſuſ- 
pence during the eſtate 


that the Uncle hath. 


For after that, that the 
Uncle is dead without 
iſſue, & c. then he in the 
Reverſion, or he in the 
Remainder ſhall bar 


the iſſue in tail in his 


Writ of Formedon by 
the collateral warranty 
in ſuch caſe, &c. But 
otherwiſe it is where 
the Uncle hath as great 
eſtate in the Land of 
the Feoffee to whom 
the Warranty was 
made, as the Feoffee 


q . terme dle vie 
on en taile. Here 8 
it appeareth (x) that by ta- (K) 16 E. 3. Voueh. g/. 
king (1) Leale fo; life, oz a 44 K. 3 38. 26 E 3.56. 
gift in tail, the wartanty f. C 79 —— 
is ſulpended. an 
A man enfeoffeth a wo⸗ (1) 6 E. l. Vouch 259. 
man with warrantp, thep 3 E. 3. ib. 20 1. 5 E. 3. ib. 
intermarrp and are im= 171. 18 E. 3.52. 14 . 3. 
pleaded, upon the default of Loch. 09.3 E-3ib.a5 
the husband the wife is re- 3 3-7, 44 53-35. 
ceived, ſhe ſhall vouch her x 
husband, 8c. notwithſtan= 
ding the warranty was put 
in lulpence. ; : 
m) And ſo on the othee (w) 4 £2. Vouch.243, 
fide, if a woman infeoff a 21.4 
man with warrant p, and 
they intermarrp, and are 
impleaded, the husband ſhall 
vouch himſelf and his wife 
by fozxce of the ſaid war⸗ 


rant. | 
ba Ne) An infant en ventre ſa (n) Temps E. 1. Gard. t. 


meremay be bouched if God 3 31 E. 1. Brief 873. 

vehim abirth, and if not 5 5-5; 14. Ar E. dus 
h a one heir to the war- im. 358. 38 F. 3. & 

rant; but he cannot be 29. 41 E. 3. Dower 9 H. 

vouched alone without the 6.21. Pl. Com. Stowels 

heir at the Common Law; — per Saunders & 

foz Pꝛoceſs ſhall be pzeſent= **2"* 

Ip awarded againſt him. 


¶ Mes eſt miſe en 


ſuſpence. (o) Tenant in co) 2r £.3.36.4.% b. 


tail maketh a feoffment in_33E-3-2:- 44 E-3-36. 
fee with warranty, and diſ= 3? 1 E. 3. 
ſeiſeth the diſcontinuee, and 3133 4 
dieth ſeiſed, leaving aſſets 

tohis iſſue. Dome hol d that 

in reſpect of this ſuſpended 

warranty and aſſets, = 


Lib. 3 ; 


Sect. 73 3.706. 


b E. a. Voucher 237. 


Cap. 13. Of Warranty. SeF. 745. 


iCue in tail chall not be re= kãtie fuit fait, cõe le feofft hath himſelf. Cauſa 


tinuee thail recover againſ® Avo0it delup,Cauſapatet. patei. 


dvantage of his warranty, if any he hath, and after in a Formedon bzought by the illue, 
the * — Gall bar him in reſpect of the warranty and aſſets; and ſo every mans 
right d. 


Sed. 745. 


COL releaſe fait per ¶ Tem, ſi le Cin- A Lfo,if theUncleaf: 
lay ove garranty. cle aps tiel fe- ter ſuch feoffment 


ote , a Warranty grounded | 1 1 
No a * — 4 _ offtht fait ove Gar- made with Warranty; 


ſhall read befoze- in this rantie,oureleaſe fait or a Releaſe made by 
Chapter. ꝑ luy ove Sarrantie him with Warranty, be 

C Sort attaint * ſoit attaint de felony attaint of felony, or out- 
lony, ou utlage, ec. oll utlage de felony, lawed of felony, ſuch 


Note, 9 to — tiel collateral Gar- collateral Warranty ſhall 
— 8 — one ts after kuntie ne barre my, not bar nor grieve the 


apparence, and that in thzee ne grEva k iſſue en iſſue in the tail, for this 
Battel, 0) by — — le taile, pur ceo, que that by the attainder 


other 2 — tobe Out- ꝑ le attainder de fe- of felony the blood is 
ed Which is an attainder | . 
in Law. Bat (us hath been lony, le ſank eff coz- corrupted between them 
ſaid) there is a great diverſity rupt enter eur, cc. &c. 
as to the fozfeiture of Land, 
— = — of 12 3 | 

ny by Ou p upon an Appeal, and upon an Jndictment ; foz in the caſe of an 2 
The Defendant ſhall foxfeit no lands, but ſuch as he had at the time of the 8 
nounced; but in caſe of Indiament, ſuch as he had at the time ot the felony committed; and 
the reaſon of this diverſity is evident, foz that in the caſe of Appeal there is no time aliedg⸗ 
ed in the Mrit when the felonp was done; and therefoze of neceſſity it muſt relate in that 
e eee eee 

3 N relate to time atledged in t 

ditt ment when the felony was committed. But tn the caſe of 4 — rhe = 4 


(o) 33k. 3. Forfeit. 3e: Diberſitp to be oblerbed; (o) foz as hath been (aid, it ſhall relate to the time allevged tn the 


38 E. 3.31. 3 B. 425. 


19 E.4.2. Pl. Com. 488. b Felon 


Indictment foz avoiding of eſtates, charges, and incumbzances ma de by the Felon after the 

v committed; the mean pꝛolits of the Land it ſhall relate only to the judgment, 
aſwell in this caſe of Outlawry, as in other cafes, Ind where Littleron ſaith ( Attaint de ie- 
lony) it a man be convicted of felony by derdia, and delivered to the Oꝛdinarp to make pur⸗ 


(p) $ E. 2. Voucher 237. gation (p) he cannot be vouched, foz that the time of his Purgation (if anp ſhould de) is 
Vide 386.3.29.b.Simile, uncertain, and the demandant cannot be delayed upon ſuch an — 5 Fr the Terant 


is not without remedp, fo: he map ha be his Warrantia carte. 


C Attaint. we this wozd hath been ſpoken tn the lecond Book, in the Chapter of 


Uillainage. 


pon ſeveral Attainders of Felonte, there lie thꝛee ſeveral Writs of Eſcheat, viz. 


U 
(*) Dame Hales caſein ( Firff, when bebath judgment to be hanged. Decondly, when he is Dutlawed, Chird⸗ 


Pl. Com. fol. 262 . 
B. 3. Judgm. 225, 


lp, when he abjureth calm. 
a Nu es i rr hte Con nl eg wy ev 
| he ö nged, and ices t 8 = 
— a Judgment be given; fo: otherwiſe the —— ode habe a 


ther neceſſarp, that 
Ct) 35 E. 3. Petition 2, Mit of Eſcheat. (r) And in Eire it hath been ſeen, that a man hath been attainted after his 


1 &c. do _ between a wy attatnted and renters, is, that 
man is | beſo: bath udgement ; as m be convica onfeſſton, 
Uerdict, oz Becreancy» And bhen he hath his indament — the Uervict, Confeſſion, 05 

e⸗ 


UMI 


JMI 


Lib. 3. Of Warranty. SeF.745. 381 


Mecreancp, oz upon the Outlawzp, 02 abjuration, then is he laid to be attaint. And thus is 
the Lab taken at this dap, notwithſtanding () ſome diverfity of opinions in our Books, () 40 E. 3. 2. 3 E. 3 
It a Felon be convicted by UMerdid, Con * oz MRecreancp, he doth fozfeit his Goods 3 8 E. 2. i510 
and Chattels, &c. pzeſently, (t) Foz where a reaſon bath been yiclded in our Books, that 51 1 
the pꝛaping of his Clergy, was a refuſal of the judgment of the Law, and a light in NAW, 92 ſupra 8 H. 4. 2. 
and foz that cauſe he fozfeited his goods and chattels, that doth not hold, foz if a man be con bi 
of pettt Treaſon, oꝛ murder, oz any other crime, foz which he cannot have his Clergy, — 
by the bery conviction he foꝛfeiteth his Goods and Thattels befoze attainder. And (u) Stan- cu)stanf. pl. Cor. fo. 197 
ford {ſpeaking of a Felon convirt by derdin) ſaith, that he ſhall toꝛteit his goods which he had * 5. — N 
at the time of the verdin given, wht ts the condigian in that caſe, and by the ſtatute of 732 "0 2 4-47 
x R.3. cap. 3. no Sheriff, Bapliffe, & c. ſhall ſeiſe the Goods of a Felon befoze he be con= * 
victed of the Felonp, whereby it appeareth that the goods may be ſciled as fozfeit after con= 
viction. - Ind the (x) old ſtatute is woꝛthy of nothing. Proviſum eſt in curia noſtra coram ju- (x) Statute de cataliis 
ſticlariis noſtris, quod de cætero nullus homo caprus pro morte hominis vel alia felonia pro qua de- felonum, vet. Magna 
ber impriſonari, diſſeiſitur de tertis de tenementis vel catallis ſais quouſque convictus fuerir.. So Charta fol. l6. 2 part. 
as by a conviction of a Felon, his goods and chattels are fozfetted, but by attainder, that is, by 
Judgment given, his Lands and Tenements are fo:feited, and his blood co2zrupted, and not n 
befoze» , 
(Cy) It the party upon his arraignment refuſe to anſwer accozding to Law, ez ſap (y) Stanf.?1 Cor. 139. 
nothing, he ſhall not be adjudged to be Hanged, but koz his contempt to paine fort and dure, 185. 


which wo:k noattainder foz the Felony, noz- fozferture of his lands, oz coxruption of blood. 


But in cale of High Treaſon, if the party refuſe to anſwer accading to Law, oz ſay no= 
thing, he ſhall have ſuch judgment by attate der, as if he had been convicted by verdict 0: 
confeſſion, 


F 3 0 * ) Ex vi termini 2257 quodliber cxpitale crimen felleo animo perpe- W — lib. 2 e. 25 


ww0zd ( Felonice) * Gf lo — extent as it included High — and therefoze in FEE 3 E 37 55 
- ancient Books, by the pardon of all Felonies, High Treaſon, oz counterfeiting of the 8 f. , 


zeat l, and of the Kings Coin, c. was pardoned. (b afterwards it was 
reſolved, that in the Kings Pardon oꝛ Charter, this woꝛd (Fel J. Hould only extend 
to common Felontes, and that HÞ reaſon d not be compieh 15 under the ſame, 


and therefoze ought to be ſpecially named, and pet that a pardon. d | 


Commiſſions, &c.. is included petit urder, — eng of Houles, | 
Burglarp, Robbery, Bape, 8c. Chunce-mevly, ſe oy mera fa petit Larceny. (c). Foz (e) Stanf. prær. 45. b. 
ſuch of thele crimes fo: the whiah anꝝ ſhali ha o be hanged bp. t neck I 6 E. 3. Coron. i 16. & 


till he be dead, he att to; 9 el and d G 3 
* al clon ies 


1 N accoꝛding to the — f 7 Common Low 22 5 ommon 
aw, oz by Statue. Chere he 11 5 5 5 4. is 
done Upon the 4 _ — mmon 
did take no notice, becauſe it compar er —. beser ih NEW 
befoze the Lozd Somiral in the of the 25 i Edd Lab, and 
the Delinquents there attainted, det —— 0 5 noz fozteiture of 
his lands, otherwiſe it is if he be oma! 
of (d) 28H. 8. By the exp:eſs pur 8 0b et the Reign of (d) 28 H. S ep 13. 
Queen Elizabeth, — Eng D . 
—_ in ale the he rp * IE 5 9 05 * ; 
p amongſt other t t dot m It was (e) re by e. ac. Regis. 
all the Judges ot Eng gland ypon 't A PÞy- 22 


lance, and the ſtatute 
eines t ought — Mich. 7 & 8 Elis. 

ier 2 
gener}. homme 14 Eliz Dier zog. 
(f ) Stature de Magna 
moneta tempore Et. 
35 E. 1. de Carliſle. 
20 E. 3. cap. 4. 


racp,. faz ſeeing it was no 4. 

of 28 8.8. did not alter the 1 5 8555 a; 1 — —— thin 
to be pardoned — — 3 mount, and "ne 1 
of Felonp, and accoꝛding ents were a 

pytate cometh. of, the wand — TH) e fa gue er at Ntainder of 

bz Przmunire, Wozketh nocozruption of blood, no; koꝛfeiti ö — but in caſe o 
przmunire, foꝛtettute ot lands in fee imple, but not of lands in (Omer, 8th been 
faid. (f) By lome ſtatutes it is ſaid, Sur forfeiture de corps &de avo oris fa mnĩum (g)W 2. ca. 34. Rot Pari 
quz in poteſtate ſua obtinet, oz to be at the Rings will, body, land N <; 458 chelli ebe 25 H. 1. I E. de frag. 
ate not extended to the lols of lite oz member, but to impꝛiſonment, lands and goods. (g But priſonam. 14 k. 3. ca. 1c. 
if an Ad of Parliament ſaith, Eit judgment de vie & member, oz ſubeat judicium vitæ vel 1 3 $a a 
989 in that caſe judgment of death ſhall be given, as 777 caſe of Felony,viz. 2 he be tie — 5 


Lib. 2. 


(Brad 1. 4. fol. 248. 
40 t. 3 3. 13 Ka c. x. 
Rot Par. a1 R. 2. na. 19. 
1H 4c 14. 13 H. 4. 4. & 
3. 37H. 6. z 1. Rot Parl. 

8 R. 2 nu. 31. Forteſc. Co 
32. Rot Parl.2 H. 4.74. 
11.4. 24.30 H 6 9. 
Stanf Pl. cor 65. Stat de 
Allig 4 E 1 Be. Cor. 

196. Rot. Parl. 2 H 6. 
nu 9 Rot. parl. 5 H. 4. 
nu. 39. Rot. Vaſt. 9 H 4. 
num 14. 8H. 6. num. 38. 
218 4 17.b. Catesby. 
10 H. 7. per Vavaſor. 
13 E. 2. Quar. imp. 175. 
CF 41 Paſc. 14 E. 3 

in Scacc. le Count de 
Kents caſe.p. 39 E-3- 
cor. Reg. Rot 49. le 
Count de Lanc. caſe. 
Rot Patl. 28 E. 3. nu. S. 
Mortimers caſe. Rot. 
Parl. 23. & E. nu. 13. Le 
Countee de Arundel: 
caſe. 

* Stanf.lib.g.Fl cor. 
195.b.27 E. 3 77. 13 H. 
4 3 vide Littl ib. 1. in 
the Chap. of Dower. 


* 27 E. 3.7. 1 E. 3. 4. 6 
E. 3.55. 9 H. 5. 9. 31 E. r. 
Diſcont. 17.46. 3. Petit 
20.26 Aſſ. a. 49 All. 4. 
29 Al. 11. 13 H. 4·8. 
13 H. 7. 17. Pl. Com. in 
Walünghams caſe. 3E · a. 


Cap. 13. 


Of Warranty. 


Sec. 746,747. 


hanged by the neck till he be dead, and con! uentily his blood is coꝛrupted, (as our Juthoz 


here ſaith ) and ſhall fozfeit as in the caſe 


elonp. 


(h) There is allo a Court of the Conſtabie and Gal, who have Conuſance of Ton= 


tracts; of Deeds of Arms, and ot Mar ont of the 


d aiſo of things touching War 


ca 
within the Realm, which mar not be determined oz viſceuthy by the Common Law, and alſo 


ali Appeals of offences done out of the 


Realm, and they pzoceed accozding to the Civil 


Law: but thele things moze pzoperly pertain to another kind of Treatiſe, and therefoze 
I ſhall ſpeak no moze thereof in this place, but only foz the ſatisfaction of the ſtudious Rea= 
der, to quote ſome Juthozities of Law touching the jurisdiction of that Court, that he may 


have ſome taſte thereof. 


In the ſame manner it is if a man be attainted of High Treaſon, the Warranty is alſo 


defeated. 


¶ Le ſanbe eſt corrupt enter enx, &c. * Yptiy is a man ſaid to be attainted, at- 
tinctus, foz that by his attainder of Treaſon oz Felonp his blood ts ſo ſtatned and coꝛrupted, ag 
firſt, his chil dꝛeu cannot be heirs to him, noz to any other Ynceſto:, and therefoze the war= 
ranty cannot bind, fo: therebp Hetrs only are to be bound. 
Decondly, If he were noble oz gentle befoze, he and all his childzen and poſterity are by 
this attainder made baſe and ignoble, in reſpect of any Nobility 62 Gentrp which they had 


by their birth. 


Thirdip. This cozruption of blood is ſo high, that regularly it cannst abſolutely be ſalved 
but by Juthozitp of Parliament: All which is implied in the lame, (&c. ) 


E iſſue en Taile 


port enter. Ind 


C 


ts now in judgment'of Law 
but a releaſe without war⸗ 
ranty, foz albeit the warran- 
ty at the time of the Releaſe 
was effectual, pet it wozketh 
no diſcontinuance, unleſs it 


deſcendeth the iſlue in 
Tatl, fo as if it be ap th 
extinct, oz determined in 


| 2 
life of the Tenant . bail, | 


then no diſcontinuance ©. is 
wzought : and ſo it is if the 
Tenant in tail hath iſſue, and 

Diſſriſo; 


o 


Deſcent.Br.64.Stanf.Pl1. oa 


Cor 195,196. See in the 
Chap. of Tenant by the 
Courteſie, touching 


this matter. 


Sect. 746, 747. 


C I Tem,fi Tenant 

in Tafle ſoit 
difleiſie , & puis fait 
releaſe al Diſſeiſoꝛ 
ove Garrantie en kek, 
e puis le Tenant en 


Calle eft attafnt, ou | 
utlage de . Felony; $:«aJawed of Felony, and 
ad.iflue & mozuff, en 
ceſt cas kiſſue en taile 
poit enter ſar le diſſei⸗ 


ſoz, Et la cauſe eit, 
pur teo g 


£ 


Lſo, if Tenant in 

Tail be diſſeiſed, 
and after make a Re- 
leaſe to the Diſſeiſor 
with Warranty in Fee, 
and afterthe Tenantin 
tail is attaint or out- 


92 iſſue and diethʒ In 
is caſè the Iſſue in 
Tail may enter upon 


the Diſſeiſor: and the 


cauſe is, for this 5 that 
nothing maketh Dif- 


arran- - continuance inthis caſe 
nuit but the Warranty, and 
in Warranty may not de- 


ſan 5 0 coꝛrupt . per⸗ 


- enter celuy que af le 
Garrantte, e Aue en 


e. 


ſcend to the Iſſuę in 


Tail, for this, that the 
Blood is corrupt be- 
the Warranty, and the 
Iſſue in Tail. 


Lib. 3. 


Ar le Sarran⸗ 
ty touts faits 
demurt a ie Common 


Ley, c la Common 


Ley eſt, Que quant 


home eſt attaint ou 


utlage de Felonie, quel 
utlagarie eſt un at⸗ 
tainder en Ley, que le 
ſanke perenter luy & 
ſons fits, & touts au⸗ 
ters queur ſerra dits 
es heires eſt cozrupt, 
ifſent que riens per 
deſcent poit deſcender 
a aſcun que poit eſtre 
dit ſon heire per le 
Common Ley. Et la 
Feme de tiel home 
que iſſint eſt attaint 
de Felonie, ne ſerra 
jammes endow de les 
Tenements ſa baron 
iſſent attaant. Et la 
cauſe eſt pur ceo que 
homes pluis eſchue- 
rent de fair aſcuns fe- 
lonies. Mes liſſue en 
Taple quant a les te⸗ 
nements tailes neſt 
pas en tiel cas barre, 
pur ceo que eſt inherit᷑ 
per fo2ce de le Sta⸗ 


tute, c nemp per le 


courſe de Common 
Ley, & pur Leo tiel at- 
tainder de ſon pier ou 
de ſon anceſto2 en le 
Taile ne luy ouſter de 
ſon dꝛoit per foꝛce de 
le taile, ec. 


endow, Ec. is to be obf t t a 
That he be JF 1 by the arch wn ves ode Judy ive, Cx as 


Of Warranty. 


Sea. 747. 


Or the Warranty 

alwayes abideth at 
the Common Law ; 
and the Common Law 
is ſuch , that when a 
man is attaint or out- 
lawed of felony, which 
Outlawry is an At- 
tainder in Law, that 
the blood between him 
and his ſon, and all 
others which ſhall be 
ſaid his Heirs, is cor- 
rupt, ſo that nothing 
by deſcent may de- 
ſcend to any that may 
be ſaid his Heir by the 
Common Law : And 
the wife of ſuch a man 
that is ſo attaint ſhall 
never be endowed of 
the Tenements of her 
husband ſo attainted. 
And the cauſe is, for 
that men ſhould more 
eſchew to commit Fe- 
lonies. But the iſſue 
in Tail as to the Tene- 
ments tailed is not in 
ſuch caſe barred, be- 
cauſe he is inheritable 
by force of the Statute, 
and not by the courſe 
of the Common Law 3 
And therefore ſuch at- 
tainder of his Father, 


or of his Anceſtor in 


the Tail ſhall not put 
him out of his Right 
by force of the Tail, 
Cc. 


— 


Sec. 746, 747. 


— 2 72 of the 222 
— ot bemalt. (5 92 Inv 


the time of 25 attainder, the 
pardon. doth not remove the 
coʒruption of blood neit 
upward noz dobnward. Is 
ik there be Gꝛandtather, Fa⸗ 
ther and Mon, andthe grand= 
father and father have divers 
other ſons, if the Father be 
attainted of Felony and par= 
doned, pet doth the blood re⸗ 
main cozrupted not only a= 
e him and about him, but 
to all his childzen boꝛn 
— the time of his attainder. 
22 in the wo of yrs 
t nt in taile at the time 
of later had no I= 
ſue, and after the obtaining 
of His-pardon had iſſue, that 
iſſue ſhould Have been bound 
by the warranty ; foz bp the 
pardon he was ge a new 
creature, tanquam filius terræ, 
whole 105 upwards re⸗ 
mains co:ritpted; but foꝛ the 
iſſue had after the Pardon, 
he is inheritable to his fa= 
ther; and if his father had 
iſſue befoze the Pardon, and 
bad (fe alſo after and di⸗ 
can 3 to 


175 4s 4iviug — e's hug 
But it᷑ the eldeſt ſon had died 
EE 
2 
Gouly 4 i 


C * Garrautie de- 


murt al Common Ley. 
The collateral Warranty is 
not Fe by the ſtatute 
Donk Conditional 
— is 


there be Aeta, as 
2 at large hath been 


392 


ch) Bract. lib. 3. fol. 7, 2. 


133-279. & lib. 5. 374. 
— _ * b. Flet. lib. 


vide Sect. 71 15712. 


4 El. FP de tiel - 


home que i ſint eſt at- 
taint, — Jamere, 
foꝛ 
nt Fein, is 


rf - puni ſhed 


h 
| 
] 
| 


Lib. 3. Cap.13. 


punthed firſt in his wife, That te ſhall loſe her dower. 
they (hall become baſe and ignoble, as hath been ſaid. 


Of Warranty. 


8 68. 748. 


Secondl p, in his chi!d:en, That 
Thirdly, that he ſhall loſe his poſte⸗ 


rity, foz his blood is ſtained and cozrupted, that they cannot inherit unto him oz any other 
Anceſtoz. Fourthly, that he ſhall fozfeit all his lands and tenements which he hath in fee, and 
which behath in tail, foz term of his life. Ind fifthly, all his goods and chattels. And thus 
ſevere it was at the Common Law, and the reaſon hereof was, that men ſhculd fear to com⸗ 


mit Felonp, ut pœna ad paucos, metus ad omnes 


rveniat. Ind lo it is truly ſaid, Et ſi meliores 


ſunt quos ducit amor, tamen plures ſunt quos corrigit timor. And ſo it is a fortigri in caſe of High 
Treaſon. But ſome Acts of Parliament have altered the Common Law in ſome of theſe 
points. Firſt, by the Statute of Donis Conditionalibus, lands intatled were not foxfetted, 


(i) 5 E.3.14. 9 K. 3.27. 


neither foz Felony, no2 foz Treaſon, but foz the life of the Tenant in Tail : This Au was 


(k)78 4 33, i9H.6.75 Made by King Edward the firſt, who (as our Books (i) ſpeak) was the moſt ſage King that 
See Lit.lib.q. cap. Dov. e ber was: (k) And the cauſe wherefozethis ſtatute was made, was to pꝛeſerve the inheritance 


ScA. 55. 


in the blood of them to whom the gift was made, notwithſtanding anyattainder of Felony. oz 


Treaſon, Ind this Act in Hiſtozy is called Gentilitium municipale. Foz that by this Ad the 
families of many Noblemen and Gentlemen were continued and p:eſerved to their poſterities. 
And this Law continued in fozce from the thirteenth pear of King Edward the firſt, until 


(1) 26 H.8.cap.13- 
33 H S. cap. 28. 5 E 6. 
cap. 11. L 


the (1) twenty fxth pear of King Henry the eighth, when by An of Parliament Eſtates in 
Tail are fozfeited by attainder of High Treaſon, But as to Felonies (whereof our Authoꝛ 
here ſpeaketh) the ſtatute of Donis Conditionalibus doth pet remain in fozce, ſo as foz attain= 


der of Felonplandsoz tenements entatled are not fozfeited, but only (as hath been ſatd) during 
the like of Tenant in Tail, but the Inheritance is pꝛeſer bed fox the Iſſues. 


cm) Stamf. Pl. Cor. 195: 


Cn) 1 E. 6. c 13. J E 6. 
cap 11 5 El. cap 1. & 11 


18 £1 cap 1. 12H.4.3. the woman than the Common Law was. 


Vide Sed 55. 
(o) 6 H. 4. 1. 45 E. 3. 


Vouch. 72. Pl. Com. aa. and it ſhall not extend to the land, Et ſic de ſimllibus. 


16 E. 3. Age 46. 18 H. 3. 
Vouch 281. 13 E. 3. 
Garr. 77. 

gee in the Chapter of 
Villenage Sect 200. 


L Ittleton habing ſpoken 
in what caſes warran- 
ties may be defeated and ex⸗ 
tinguiſhed by matter in law, 
now he ſheweth how a war= 
ranty map be diſcharged oz 
defeated by matter in Deed : 
and hereupon he putteth an 
example of a Releaſe in thꝛee 
ſeveral manners : 


vide lib 8.fol. 133,154. Firſt, By a releaſe of all 
Althams Caſe. 46 E. 3. . . Ln 
45 K. 23. Vide before Warranties. | 


In the Chapter of Re © Decondly, By a teleaſe of 
leaſes, Sect. 308. all Covenants real. 
And thirdly, By areleaſe 
of ail demands. 
Aſſ. pl. a. (q) If a man make a gift 
92 Dyer 118. in Nute with warranty, 
9452 b. this Marrant is alſo in⸗ 


barre the Iſſue, no moze 
than his Releaſe (hall bar 


Sect. 748. 


Tem, ſi Tenant 

en le Taile en⸗ 
feoffta fon Uncle , le 
quel enfeoffa un au⸗ 
ter en fe ove gart᷑ c. 
ſi apꝛes le feoffte per 8 
fait releſſa a 5 Uncle 
touts manners des 
Gatranties, ou touts 
manners de Cove- 
nants real, ou touts 


manners de ddes, per 


tiel Releaſe le Gar- 
rantie eſt extinct, Et 


ſt le Sarrantie en cel 


caſe ſoit pleade en⸗ 
vers le heire en tails, 
que pozta fon Bꝛzieke 


the Iſſue to bꝛing an attaint upon a falſe Uervict, oz a Writ 


(m) The wife of a man attainted of high Treaſon oz petit Treaſou, ſhall not be reccivey 
to demand dower, unlels it be in certain caſes ſpeciallp pzovided foz. But the wife of a 
perſon attainted of Miſp:iſlon of Treaſon, Murther, oz Felony, is dowable ſince our Au⸗ 
tho: wꝛote, (n) by the ſtatute in that caſe made and pꝛobided, which is moze favouratie to 


o) It a Seignioꝛy be granted with warrantp, and the Tenancy eſcheat, the Seignioꝛy 
whoreunto the warranty was annexed is extinc>, and conſequently the warranty defeated, 


If a collateral Anteſtoꝛ releaſe with warranty, and enter into Religion, now the warran= 
ty doth bind, but if after he be deraigned, now it is defeated. 


Lſo if Tenant in 

Tail enfeoff his 
Uncle, which. infeoffs 
another in fee with 
warranty, if after the 
feoffee by his Deed re- 
leaſe to his Uncle all 
manner of warranties, 
or all manner of Co- 
venants reals, or all 
manner of Demands, 
by ſuch releaſe the 
Warranty is extinct. 
And if- the Warranty 
in this caſe. be plea- 
ded againſt the Heir 
in Tail that bringeth 
his Writ of Forme- 


of Erroz upon an erroneous 
N judgment 


UM 


Lib. 3. 
de Formedon Þþ barrer 
le heire de ſon action, ſi 


kheire avoit le dit re- 


leas, & ceo pledaſt, il 
defetera le plee en 
barre, cc. Et mults au⸗ 
ters caſes & matters 
y ſont, per queur hoe 


Of Warranty. 


don, to bar the heir of 
his action, if the heir 
have and plead the ſaid 
releaſe, &c. he {hall de- 
feat the plea in bar, 
&c. and many other 
cafes and matters there 
be, whereby a man 
may defeat a Warran- 
09; 08. 


SeF.748. 


judgment given againſt the 
Father, noz his ale can bar 
the iſſue of the deed that cre= 
ates the ſtate tail, no of any 
other Deed neceſſary foz de⸗ 
fence of the title. 


¶ Apres le feoffee re- 
le ſſa. Littleton here putteth 
his caſe where one is bound 
to Warrant : put the caſe (7) 
then that two make a feoff= 
ment in tee, and warrant the 


poit defeater garran⸗ 
155 Land to the feoffee and his 


og 3 f | heirs, and the Feoffee releaſe 
to one of the Feoffots the warrantp, pet he ſhall vouch the other foz the mopety. And lo it 
is if one infeoff two with warranty, and the one retcale the Warranty, yet the other ſhall 
bouch fox his moyety .. 
Si le heire ADoꝛi le dlit releaſe, Ge. Here it appeareth that the releaſe being 
made to the Uncle being his Anceſtoz, the deed doth after the deceaſe of the Uncle belong to 
him, and there foꝛe he cannot plead it, 'unleſs he ſheweth it fozth. 


C E: mults auters caſes & matters y ſont per quenx home poit defeater 


Garrantie, &c. Ws namely by a Defeaſance as other things executozy may. Alſo a 
Warranty may loſe his fozce by taking benefit of the ſame. In a Pracipe the Tenant vouch⸗ 
eth, and at the Sequatur ſub ſuo periculo, the Tenant and the Mouchee made de fault, where= 
upon the Demandant hath judgment againſt the Tenant. And afterwards the Demandane 
bꝛings a Scire facias againſt the Tenant to have Execution, in this caſe the tenant may have 
a Warrantia Chartæ. Ind if in that caſe a ſtranger had bzought a Przcipe againſt the Tenant, 
he might have bouched again, foz by the judgment given againſt the tenant the warranty loſt 
not his foꝛce; but if the Tenant had judgment to recover in the value againſt the vouchee, he 
ould never vouch again by realon of that warranty, becauſe he had taken advantage of 
the warranty. Ind it is to be obſet bed, that upon the pꝛoceſs of Summoneas ad warrantizandum 
if the Sheriff return the Uouchee ſummoned, and he make default, the Tenant ſhall have 
a Capias ad valentiam, but if he return that the Uouchee had nothing, then after the Sicut 
alias & pluries a Sequatur ſub ſuo periculo ſhall iſſue, and there if the Uotichee make de fault, 
the Tenant ſhall not have judgment to recover in value, foz he was ne ver ſummoned; and it 
appeareth of recozd that he hath nothing, but in the Capias ad valentiam it appeareth that he had 
aſſets, and he had been ſummoned befoze : but in ſome ſpecial caſes there ſhall be two rccove= 
ries in value upon one warranty. As if a diſſeiſoꝛ give lands to the Husband and wife, and 
to the Heirs of the husband, the husband alieneth in fee with warranty and dieth, the wife 
b:ingeth a Cui in vita, the Tenant vouch and recovereth in value, if after the death of the 
Wife, the Diſleiſee bzing a Przcipe againſt the alienee, he ſhall vouch and recover in value 


again. | | | 

(0) So it is where the wife bzingeth a wzit of dower againſt the alience, he ſhall recover 
in halue, and after her death he (hall recover in value again, upon the ſame warranty. 

In the ſame manner it is if a man be ſeiſed of a rent by a Defeaſtble title, and releaſeth 
to the tenant of the tand all his right in the land, and warranteth the land to him and his 
heirs, if he be impleaded fox the Rent, he ſhalt vouch and recover in value foz the Rent; and 
it after he be impleaded foz the Land, he ſhall vouch and recover in value again foz the land: 
but in theſe and the like caſes, the reaſon is in reſpect of the ſeveral eſtates rccovered ; but 
foz one and the ſame eſtate he ſhall never recover but once in value; and though the land rc= 
covered in value be evicted, pet ſhall he never take benefit of the warranty after. And as 
warranties may be defeated in the whole, ſo they may be defeated as to part of the bene fit 
that map be taken of the ſame. (t) As he that hath a warranty may make a defeaſance not 
to take any benefit by way of voucher : In the like manner that he ſhall take no advantage 
by way of Warrantia Charta, oz by way of Bebutter. | 


pffff z Seck. 
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(r) 45 E. 3.23. 


43 E. 3. 17. pl. Com. ia 
Browaings caſe. 


(0 45 E. 3. Voucher 7% 


(t) 7H. 43. 13 Aff f. 
I3 E. 2 Gar 24, 15. 37. 
22 H. 6 51. 7 H 7.6, 


Temęs E.r.Gar.89. 34 
E. 1. ibid. 88. 11 E.2. 
ibid. 8 3. 4 E. 3.24. 5 E. 3. 
14. 40 E. 3.9. 14 H 4. 
39 24 H. 8 tail. Br. 33. 4 
Mar. Dier 139 Lib to. 
37,38. in Mary Port- 
ingtons caſe. 


Cap. 13. 


a Ere Littleton ſhebo⸗ 

eth, that in the ſame 
manner that a collateral 
warranty may be defeated bp 
matter in decd, oz by matter 
in Law,ſo may to all intents 
and purpoſes a lineal war= 
rantp, whereof he putteth an 
example of a lineal warran⸗ 
ty aud aſſets. 


¶ Et un lineal Gar- 


ran tie, &c. oveſque ceo 
que Aſſets a luy deſcen- 


diſt, &o. Here it appear⸗ 
eth bp Littleton, that a line⸗ 
al Warranty and Aſſets is a 
good plea in a Formedon in 
the delcender . herein it is 
to be known, that if tenant in 
tail alieneth with warranty, 
and leave aſſets to deſcend, if 
the iſſue in tail doth alien the 
aſſets and die, the iſſue of that 
iſſue ſhall recover the land, 
becaule the lineal warranty 
deſcendeth only to him with- 
out aſſets, fo neither the 
pleading of the warranty 
without the aſſets, noꝛ the al⸗ 
ſets without the warrantp is 
any bar in the Formedon in 
the deſcender. But it the il⸗ 
ſue to whom the warranty 
and aſſets deſcended Had 
bought a Formedon, and bp 
Judgment had been barred 
by reaſon of the Marrantp 
and Aſſets : In that caſe al⸗ 
beit he alieneth the Aſſets, pet 
the eſtate tail is barred fo: 
eber: foz a bar in a Forme- 


Of Warranty. 


Sed. 749. 


C 1], Teff aſcavoir, 

que en meſme 
le manner come gar⸗ 
rantte collateral poit 
eſtre defeat per mat⸗ 
ter en fait, ou en ley, 
en meſme le manner 
poit lineal garrantie 
eſtre defeat, cc. Car 
fi Theire en taile pozta 
bttefe de Formedon, & 
un lineal garrantie, 
de ſon anceſter enhe- 
ritable per fo2ce de le 
Taile, ſoft plede en⸗ 
vers lup, ove ceo que 
aſſets a luy deſcendiſt 
de fee ſimple, que il 


ad per melme launce⸗ 


ſter que fiſt le garran⸗ 
tie, fi Theire q eff de 
mandãt poſt adnuller, 
& defeater le garran- 
tie,ceo ſuffiſt aluy.Car 
le deſcent des auters 
tenements de Fe ſim- 
ple ne fait riens þ bar- 
rer Theire ſans le gar⸗ 
rantie, æc. 


SeF. 749. 


Nd it is to be un- 

derſtood, that in 
the ſame manner as the 
Collateral Warranty 
may be defeated, by 
matter in Deed, or in 
Law; in the ſame mañer 
may a lineal Warranty 
be defeated, &c. For if 
the heir in tail bringeth 
a writ of Formed', and 
a lineal warranty of his 
Anceſtor inheritableby 
force of the Tail be 
pleaded againſt him, 
with this that aſſets de- 
ſcended to him of fee 
ſimple, which he hath 
by the ſame Anceſtor 
that made the warran- 
ty, if the Heir that is 
demandant may adnul 


and defeat the warran- 


ty, that ſufficeth him: 
For the deſcent of o- 
ther tenements of Fee- 
ſimple maketh nothing 
to bar the Heir without 
the warranty, Go. 


don in the Deſcender, which is a Writ of the higheſt nature that an iſſue in tail can habe. is 
a good bar in any other Formedon in the Deſcender, bzought afterwards upon the —— 


JA Loy mon ſitx, &c. 
A Here our YFuthoz 
calleth (as many times in 
theſe Books he hath done) not 
onlp his Son Richard, but 
every ſtu 


C Re jeo ay lait 
| a top mo fits 
trois livres. 


Ow I have made 
to thee my fon 
three Books. 


of the Law to be accounted his Son, and wo:thilp, fo: that ſeeing our Juthoz 


had the honour to be in his time the Father of the Law, and ail good ſtudents in the Law 


juſtly account themſelves the ſons of the Law 


foz otherwiſe they are not wozthy of the pꝛo⸗ 


fcſſion) our Puthoz, as a careful and pꝛobident father, as it hath manifeſtlp appeared, gave 
excelient inſtructions in theſe his Books, both to his own Don, and to his 4 Dons, to 
make them from age to age the moze apt and able to underſtand the arguments and reaſons of 


the Law, 


C Le 


Lib. 3. .:iqPabula; 394 
C Le p2imer Livre des Esta oh urhe fieſt Book of Eſtates which 
tes que homes ount en terres ou men have in Lands and Tenements: : 
tenements : cena, A That's de gay, 
'þ 1550 maul 397 
De Tenant en Fee imple 6377: „1. ap. 
De Tenant in Fab taile | 
De Tenant in Fee taile apꝛes poſſibility vie extind 
De Tenant per le Courteſie Dengleterre 
De Tenant en Dower 
De Tenant a Terme de vie 
De Tenant pur terme des ans 
De Tenant a volunt per le Common Ley 
De Tenant a volunt per cuſtome del mannoꝛ 
De Tenant per le Uerge, 1 I 


La ſecond Eire 


De Homage FI i f Gs 1. 
De Fealtie 281 inn 1100 <1 2 
De Eſtuage | * 71 — — 2 2 3 
De Service de Chivalet- 302 : beds 4 
De Socage 1 835 225 e fit t 5 
De Frankalmoignne 9-4 =Y 5 
c: G0 7 

8 

9 


7 


O © OWN On bob We oo 


De Homage aunceſtrel - 27 3s 
De G1and Serjeantie 

De Petit Serjeantie 1 5:41 — 

De Tenure en Burgage „ ens YL ee 10 
De Tenute en Gillenage . d Nen 11 
De Rents, | 19 305 ＋ 12 | 12 


C Et ceſt deux petits livres ſeo © And theſe two little Books I have 
ay fait a top, pur le meljo2 enten- nada to thee, for the better under- 
der de certain Chapters de ie an- ſtanding of certain Chapters of the 
cient Livre de Tenures. ancient Book of Tenures. 


¶ Melior entender, Ne. Bn 
the end that theſe ther Books on dur YI 
Beaver. 


thele tutes have I colletted and publiſhed ts 
Ap Int — Zee; the Dtudious 


Ancient Livre des Ta VT * > well be o tende hea tem 1 
was compoſed in the Reigu of King Edvard t IT ( as Jute = bert ſaith) 2 — 5 in ls preface $6 
grave and dilcreet man. 


\ 


Le tierce Lives 


+ O38 


De Parceners ſolonque le courſe del Common 1 Cap. 7 
8 


LIMI 


De Parceners ſolonque i anke 2. 
De Jopntenants 3 
De Tenants en Common 4 
De Eſtates de terres 0 tenements ſur Condition 5 
De Deſcent que tollent entries | 6 
De Continual Claime 7 
De Releaſes 8 
De Confirmations 332701 9 
De Attomements 10 
De Dilcontinuances IT 
De Remitters 12 
De Sarranties. 13 
E ie. | 

0 ne voile enpren- . "T aches mon ND know my 

der ne preſumer, &c. Fits, que jeo Son, that I would 

Here obferve the great mo= ne voik que tu croies, not have thee believe, 


deſtp and mildnels of our 
Authoꝛ, which is wozthp of 
imitation; foz Nulla virtus, 
nulla ſcientia locum ſuum & 
diguitatem conſervare poteſt 
ſine modeſtia. And herein 
our Authoz followeth the 
example of Moſes, who was 
a Judge, and the firſt wziter 
of Law, fo: he was mitiſſi- 
mus omnium hominum qui fu- 


erunt in terris, as the holp. 


Hiſtozp of him. 


C Les arguments G 


les reaſons del Ley, &c. 

Ratlo eſt anima Legis; fd2 then 
are we ſaid to know the law, 

when we appꝛehend the tea⸗ 
ſon of the Law, that is, when 
we bzing the reaſon. of the 
Law ſo to our own' reaſon, 
that we perfectly underſtand 
it as our own; and then and 
never befoze, the. habe ſuch 
an excellent and inſeparable 
p20pertp and obonerchip there- 

in, as we can neither loſe it, 
no: any man take it n us, 
and will direct us (the learn= 
ing of the Law is ſo chained 
together) in many other Ca- 

ſes. But if bp pour ſtudp 
and induſtry pou make not 
the reaſon of the Law pour 
own, it is not poſſible fox pou 


que tout ceo que jeo 
ay dit en les dits li⸗ 
vres ſoit Ley, car jeo 
ne ceo voile enpꝛen⸗ 
der ne preſumer 6G 
moy. Mes de tiels 
choſes que ne ſont pas 
Ley enquires, & ap- 
pꝛendꝛes de mes ſages 
Maſters appaiſes en 
la Ley, Nient meins 
coment que certaines 
choles , queux ſont 
notes & ſpecifies en 
les dit Livres, ne 


ſont pas Ley, uncoꝛe 
12 1 choles ferra toy 


8 apt & able de 
— ct appen- 
der les arguments, 
les reaſons del ley, 
tc. Car per les argu⸗ 
ments & les reaſons 
en fa Ley home pluis 
toft aviendza a le 


that all which I have 
ſaid in theſe Books 
is Law, for I will not 
preſume to take this 
upon me: but of thoſe 


things that are not 


Law,inquire and learn 
of my wiſe - Maſters 
learned in the Law ; 
notwithſtanding albe- 
it that certain things 
which are moved and 
ſpecified in the faid 
Book, are- not alto- 
gether Law, yet ſuch 
things ſhall make thee 
more apt, and able to 
underſtand and appre- 
hend the Arguments 
and the reaſons of the 
Law, &c. For by the 
Arguments and Rea- 
ſons in the Law, a 
man more ſooner ſhall 
come to the certain- 
cer⸗ 


Epilogus. 


q - tv a doe of long to retain it in pour me⸗ 
tertaintie æ a la cont 7 — knowledge of ie: Ind wel your but 
ſance de la ley. the law. Authoz couple Arguments 
and Reaſons together, Quia 
argumenta ignota & obſcura ad 
lucem rationis proferunt & red- 
dun tſplendida: and therefo:e 
argumentarl 8e ratiocinari are many times taken foꝛ one: And that our Authoꝛ map not ſpeak 
any thing without authoꝛity (which in thele Inſtitutes we have, as we take it, manifeſted) 
his opinion herein alſo agreeth with that of the learned and reberend Chief Juſtice of the 


Lex plus laudatur quando ratione probatur. 


Court of Common Pleas, Dir Richard Hankford, (y) Home ne ſcavera de quel metal un cam- (y) rr H.4.35. 


pane eſt, fi ne ſoit bien bate, ne le ley bien conus ſans diſputation, Ind another ſaith, (*) Jeo aye ( 
diſpute ceſt matter pur apprender la ley. So as our Authoꝛ hath made a moſt excellent Epi⸗ 
logue 02 Concluſion, with a grave advice and counſel, together with the reaſon thereof; which 
all Students are to knob and follow; and with Scire and (equi. AI will conclude our Tu⸗ 
thoʒs Epilogue. 


¶ Lex plus laudatur quando ratione probatur. 


This is the fourth time that our Juthoz hath cited verſes. 


When J had finiſhed this wozk of the firſt Part of the Inſtitutes, and looked back and 
conſidered the multitude of the concluſtons in Law, the manifold diverfities between caſes and 
points of learning, the variety, almoſt infinite, of autho:ities, ancient, conſtant, and modern, 
and withal their amiable and admirable conlent in ſo many ſucceſſions of ages, a manp 
changes and alterations of the Common Law, and additions to the ſame, even {Ince our 
Authoꝛ wzote, by man Aus of Parliament; and that the like wozk of Inſtitutes had not 
been attempted bp any of our pzofeſſion whom I might imitate ; I thought it ſafe foz tne to 
follow the grave and pꝛubent example of our woꝛthy Futhoz, not to take upon me, 02 pꝛe⸗ 
ſume that the Reader ſhould think, that alt that J Have ſaid herein to be Law; pet this 
I may ſafelp affirm, that there is nothing herein, but may either open ſome windows of the 
Law, to let in moze light to the Student by diligent ſearch to ſee the ſecrets of the Law, 
oz to move him to doubt, and withal to enable him to enquire and learn of the Sages, what 
the Law, together with the true reaſon thereof, in theſe caſes is: Oz laſtly, upon conlide= 
ration had of our old Books, Laws, and Recoꝛds (which are full of venerable dignity and 
antiquity) to find out where any alteration hath been, upon what ground the Law hath been 
fince changed, knowing fo: certain, that the Law is unknown to him that knoweth not the 
reaſon thereof, and that the known certaintp of the Law is the ſafety of all. I had once in⸗ 
tended foz the caſe of our Student to have made a Table to theſe Inſtitutes, but when AY 
conſidered that Tables and Abi dgements are moſt p2ofitable to them that make them, 
habe left that woꝛk to eberp ſtudious Rea der, and foz a farewel to our Juriſpzudent, J wich 
unto him the gladſome light of Juriſp:udence, the lobelineſs of Temperance, the ability 
of Foztitude, and the ſolidity of Juſtice. | 


41 F-3 21. Kicton. 
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READER. 


Ourteous Reader, although I have ever ob- 
ſerved true, what our honourable and grave 

e Author intimates in the Concluſion of this 
Work, That Tables and Abridgements are moſt 
profitable to the Makers, which indeed firſt gave 
75 to my endeavours in this Task, yet the confi- 

ence that they are not altogether unſerviceable to 
others, together with the undeniable importunity f 
ſome eſpecial friends, hath now wreſted that to the 
publick View which was intended for private uſe. 
I hope the largeneſs of the Volume will e Apologize 
for the length of the Table, and its Language ſpeak 
omewhat in excuſe of its prolixity. nd becauſe 
of the ſmallneſs of the Print, together with the 
much matter couched in every line, I bave obſer- 
ved ſome Notes or Figures for your more ſpeedy Di- 
redion, to what you are inquiſitibe. Divide each 
Page with your eye into three parts; and where 
you meet with this note () it direfeth to the up- 
per part, this note () to the middle part, and 
this (( inviteth you to the lower part of the Page; 


0 


— 


S- 


To the Reader. 


fo that yon may eaſily at the firſt view find what you 
deſere, without the tedious reading over the whole 
Page: and if you chance to miſs what you ſeek 
for in the Comment , the Text will ſupply it unto 
you, or elſe the Printe ſhall * to hlame. Thus 
requeſting uu to ow Oy myLabours à the even bal. 
lance of your indifferent fudgment, I ſubmit them to 
your cenſure, and tale my leave, | y 


1 RAINS 4 a. 3 
From the Inn. Temple. X | 
1 i * 7 f X 7 © a **vy * . * SS | ih 
! $ \ 3 t 41 : 
\, 3 
\ \ 3 
» - #4 
1 
N 
A 1 
\ 4 * , A 
\} SN 
t 5 8 
— FO —— — 
k 58 { 
l ** 
* 
* 9 * 7 1 
3.3 SN N A \\ 
* \ 3 | 
\ * 190 { 
\ WT * 
ev: \ nd 9 \ 
* a bs 
x. 7 1 i 
| 0 | 
. * * * 
v4 * > A, & 
{ 7 J \ * \ A — 
| \ 
"1 \ 
T% , AN { 4 þ 4 
» \ 1 4 4 ; 28 | 
[ \ : A) q \ * J 
ets £4 A . : . 
4 * 4 Ji - $ 4 — o 
. 
* 8 » % 
* £ x & k 
4 A 0 \ 3 '3 3 3k) 
as w 6 
8 75 L 9 
— 


UMI 


A TABLE to the Firſt Part of the Inſtitutes of the LA WS 
of ENG LAND, Alphabetically compoſed. 


C Abatement. 
| HE Erymology of the word, 134 b. f. 
I The divers acceptations of the word, and what 
it properly ſignifies, 7b. 27) a. . |; 
The difference between an abatement, diſſeiſin, intruſion, 
deforcement,uſurpation, and purpreſture, 297 a. J. b. +, 


C Abatement of Writs, vide tit. Writ. 
C Abbot, vide tit. Corporation. 


¶ Abeiance. 
He fignification and derivation of the word, 342 a. 


b. T. 
Where the Freehold and inheritance of Lands, &c. ſhall be 
in abeiance, 342 b.“. . 
Where an eſtate of Lands, c. in abeiance may be aliened, 
or charged, and where not, 34 3 
Where by the grant of tenant in tail of all his eſtate, or 
icht to Rs the right of the title ſhall be in abei- 
e, 3454-0-T+ 
Where an —— or claim by one that hath no right ſhall 
ain an Inheritance by wrong which is in abeiance, 263 


F- | 
The Fee ſimple of the glebe in abeiance, 341 a. f. *. vide 


tit. Parſons N 
C Ahettors. 


Here the Def. in an appeal ſhall recover damages 
againſt rhe Plaior. and where not, 1 38 b. 139 b.“. 
Vide Stat. W. 2. cap. 12. | 


C Ability, vide tit. Capacity. 
C Abjuration and exile. 
Ow a perſon abjured or exiled is eſteemed in Law, 


133 4. *. 

Where the wife of ſuch perſon may ſue and be ſned with- 
out naming her husband, 132 b. J. 133 a. vids tit. co- 
vert ura. 

What baniſhment ſhall be ſaid in Law a civil death, and 
what not, 1334 *. ; 
| C Abridgement. 

Here by the perforinance or breach of a condicion, 
te ines a Feoffee, &c. ſhall be abridged or 
enlarged, and where not, vide tit. Condition. : 

Where the Lord may abridge the ancient Services of his 

Tenant by a confirmation, but cannot reſerve new, vide 
tit. Confirmation. ; 
C Acceptance. 
Wr che acceptance of a rent ſhall diſpenſe with a 
condition broken for non-payment, and where not, 
211 b. J. 214 8. f. vide tit. Condition. | 

Where the acceprance of another thing in ſatisfaction ſhall 
be a good bar in debt, upon an obligation, and where 
not, 21a b.“. J. 213 af. : : 

Where the acceptance of a leſſer ſumme in ſatisfactlon 

good bar, and where nor, 212 b. J. £ 

Where the a nce of homage or fealry barr the 
Lord of his Ebene, 268 a.C. 

where the acceptance of a rent ſhall bar the Lord of his 
Eſcheat, and where not, 168 a. J. b. f. 4 

Where the acceptance of ſervices by the hands of the Fe- 
offee of the tenant, ſhall exctude the Lord of his arera 
ges incurred before, and where not, -vide tit. Avorrit. 


Where the acceptance of the Services hy the hands of the 
tenant after forejydger of the meſne, ſhall conclude the 
Lord Paramount of the arrerages incurred before, and 
where not, 269 b. J. 

Where the acceptance of another thing, or eſtate, ſhall 
bar the Wife of her Dower, aud where not, vide tit. 
Dom: 7. Fn — 

Where a man ſhall be remitted againſt his own acceptance, 
vide tit. Remitter. A lt! | 
Where the acceptance of rent the laſt day ſhall be a bar to 
demand arrerages incurred before, vide tit. Arreragts. 
Where the acceprance of a new eſtate by leſſee for years, 
dec. ſhall be a ſurrender of the firſt,and where not, - vide 
tit. Surrender. | 

Where the acceptance of a Surrender by the Leſſor ſhall 
conclude him to bring an Aion of waſte,vide tit. aß. 

p C Acceſlary. | 
IX what. offences acceſſaries may be, and in what not, 3) a.C 


C Acre. 
Fr quantity and contents, 3 b. J. 


C Act ion. 
He definition of an action, 28 3 a. F. 
The divifion of actiom, 284 b. J. 285 4 f. 
The difference between an aRion and 2 writ, 289 4. 17. 
The difference between an action and an execution, 28g. 


A ſeint action 
A falſe aalen Twhar, 361 4. J. 


In what places and Counties actions ſhall be brought, 262 


a. J. b. per tat. pag. 4 
Where and what actions ſhall be brought in 10 Comi- 
— — — what _ — e. ** 
Where in actions ings tranſirory the place or 
is rraverſable, and where not, 282 8. J. b.. *. | 
In actions tranſitory the day and time not traverſable, if 
the act be done before the writ brought, 203 à. . 
Where by a releaſe of all actions, cauſes of aftjons be re- 


leaſed, but within a ſubmiſſion of. all actions to arbitre- 
ment cauſes of aRions are not contained, 285 4. . 
C Accompt. 


1 * ſeveral kinds of Writs of Accompr, and againſt what 
rſons ſuch Writ lyeth, and againſt what not, 172 
a. . J. 

Where in an Accompt againft one as Receiver he ſhall 
have _— of expences and charges,and where not, 
172 4. J. 

Where an Accomptant ſhall have allowance of goods ſtol- 

len and miſcarried, and where not, 89 2. J. h 

Where an Accompt lierh by and againft an Executor or 
Admiaiſtrator, and where not, 89 b.“. 90 b. f.“. 

Where an Accompr lieth by one Joytenant or Tenant in 
common ww tis Companion, and where not, 172 4. 
J. 186 a.*. 200 b.“. : 

A releaſe of all duties no bar in an Accompr, 291 U. J. 

Where in an Accompt #s Receiver the Defendanc | 

wage his Law, and where not, 293 4.*. J. vide tit. a- 


828 ae. 
Where and againſt whom a capi as lieth in Accompt, and 
where and not, 89 4. vide flat, W. . c. Ha. 
Accompr againſt Gardian in Socage, vide tit. Socage. 
* q Acquitrance 
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W here a Baſtard ſhall hos 5 ©3244 b. f. . 
l Where the Heir upon a diſcent byjreaſon of the profeſſion 
C * he laſt day ſhall of his Anceſtor 10 Religion. ſhall have his age, 248 b. g. 
WW fire an Acquittance for Rent due the la 4 * where tenant for life ſurrender to him in the reverſion 
be a diſcharge for all arrerages incurred. before, within age, he ſhall not have his age, 338 b. f. 381 
* 


vide tit. Arrerages. a. *. 
| C Acquital. Where the heir ſhall have his age in a Ceſſavit, 380 b. J. 
Tue ſignification and derivation of the word, 100 4. f* 381 2. F. | . | 
The ſeveral kinds of Acquitals, ibid. , C Agent and Patient. 
To what tenure acquital is incident, and to what not, ib. 


Here a —_ * indow her ſelf de la pluis 
beale, 39 4. J. b. f. : 
C Admeaſurement. Where an Executor may pay himſelf by retainer, vide tit. 

Dmeaſurement of Dower where it lyeth by the Gar- Executor. : | 
dian in Chlvalry, and where by the heir, 39a. *. Where a man may vouch himſelf and recover in value, 
* r vide tit. Voucher & Warranty. 
C Adminiſtrator, vide tit. Executor. Where a man may limit a remainder to himſelf, vide tit. 


C Admiral. Remainder. 


He Etymology of the word, 260 b. *. C Agreement and diſagreement, 
How called anciently, and how at this day, 260 b.*. \ A 7 Here an Infant or his heirs may diſagree to his own 
The Juriſdiction of the Admirals Court, and from what - purchaſe, 2 b. J. 
antiquity, and according to what Law they proceed, The heir of an Ideot or mad - man to that of his anceſtor» 


101 4. . 


260 4. J. b. F. 391 4.“ ibid. 
Admiſſi The husband or the wife her ſelf after coyerture to He 
C Admiſſion. purchaſe of the wife, — +. vide tit. coverture. 
T*. deſeript on and form of an Admiſfion and Inſtitu- Where an agreement to the entry or act of a ſtranger ſhall 
tion of a Clerk, 344 a4. be as avatlable, or prejudicial to the party as his own 
act or entry, and where not, 180 b.“. J. 20) a. f. 245 
C Advowſon. a. *. 


Where the agreement to a conveiance whereby an Eſtate 
is after caſt upon the diſſeiſee or iſſue in tail ſhall hin- 
der a remitter, 3 539 b. f. vide tit. Remitter, 

Where the nor agreeing to an Eſtate caſt upon the tenant 
ſhall excuſe him of damages in a Writ of entry, vide tit. 
Damages. | 

Where a feme covert may diſagree to an Eſtate determined 


. Dvocatio quid, & unde, 1 b. J. 119 ba. J. 
The Antiquity of the word, 17 b. d. 
How advorcatio nedietatis, and nedietas advocationis differ, 
ibid. 18 a *. | ; 
Where an Advowſon lies in tenure, 85 a. C. 
Where in grant, and not in livery, 332 a.*. 335 b. *. 
Where the diſſeiſſee or iflue in taile after diſcontinuances 


— . © 
may preſent to an Advowſon before recontinuance of GT — = "vl the diſagree« 
oy OR! „to which, Kc. and where not, 30) a.f* ment of the Feme to an Eſtate made during coverture, 


W es wh 15 50 b. K. Whatact hell be Gd a ſufficient agreement or diſagree- 
00000 Sar What not, 344 b. ment to an Eſtate to determine an Election, and what 
vide tit, Ouare Impedit & Preſentation. 7 


: , not, vide tit. Election & Dower. | 
. 4 5 be aſſets, and how valued, vide Where an agreement in the abſence of the party to whom, 


| L Nc. ſhall be good, and where not, vide tit. Atturnment, 
Where an Advowſon at one turn may be appendant, and —— >» DOT, 
at another in groſs, vide tit. — op ppe 5 Where marriage infra annos nubiles ſhall be good by agree- 


Where an Advowſon appendant fhall paſs by grant of the ment after; and where vol by diſagreement, dt tit 


* of . Marriage. 
Manor without (cum pertinentiis) and where not, vide : | 
tit. Grants, & Prerogative. Where the diſcontinuee of the husband make a leaſe to the, 


| ife, the diſagreement of the husband ſhall not ouſt the 
Where and how Partion may be made of an Advowſon oy 2 Derr Ty 
and where it ſhall be good without dee 4 wt. Parti. Feme of her remitter, vide tit. Remitter. 


CA juivocum quid, & quoruplex, 154 b. J. 8 C Aid. 
C Afhance & Affidare, quld, 34 a. J. Herea Parſon, Vicar, &c. ſnall have aid- of li Pa- 
5 'CA 15404 ; tron, and Ordinary, 341 b,. 7. +. 
ge. Where upon an avowry at this day for ſervices aid isgrant- 


N e to alien or contract what our Law requires, and able of any man, 312 a. F. uide Stat. 21 H. g. c. 19. 
what other Laws, 78 b. F. 192 b. J. vide tit. Infant. Where one Coparcener or her Aſſignee. ſhall have aid of 


Age to do Knights ſervice, vide tit. Knights ſervice. the other to recover pro rata, and where not, ud tit. 

The ſeveral ages of a man to divers purpoſes, 78 b. J. 79 Partition, & Parceners. 4p. 
a. J Where a Biſhop, Abbot &c. ſhall not have aid of the King, 

The divers a Px a 2 to - * 58 b.*. otherwiſe of a Dean Collative, 341 b. J. f 
eto be profeſſed-in Religion, vide tit. Profeſion. Fi . 3 * 1 

Where One Parcener being an Infant ſhall — her age, C _ ak tits — &c. = tt, 

_ notwithſtanding the full age of her ſiſter, 164 af. vide nignts ex vice, & St. V. I. cap. 3 « EE 


tit. Parol denurm. 29 Ther 8 ff * . Alien. 
A Leaſe to one and his heirs pur auter, vie, the heir of the * Etymology of the wont 182 b. 09. 

Leſſee ſhall not liaye his age, 139 à. J. ; . The Deſcription of an Alien, 129 4. 1. Ri 
” 4 Where 


UM! 
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where an Alien may be capable of lands, &c. to his own 
uſe, and where only to the uſe of the King, 2 b. f. 

where and by what means he may be made to inherit, and 
where and by what not, 8 a. T. 129 a. *. 

Where and in what actions Alienee ſhall be a good plea in 
diſability of the perſon of the plaintiff, and where and 
in what not, 129 2. f. J. b. T. 

Where an alien diſſeiſor is indenized, the releaſe of the 
diſſeiſee after ſhall bar the King of the land, ſecus if he 
had been the feoffee of a diſſeiſor, vide tit. Releaſe. 

The ſons of an Alien born within the ligeance of the King 
not inheritable either to other, 8 a. f. | 

Where an alien may wage his law, 295 a. ** vide tit. wa- 
ger of Law. a 

Where a reverſion is granted to an Alien, and after deni: 
zation the Tenant atturn, the King upon office found 
ſnall have the land, 310 b. J. 

Where a feme alien ſhall have dower, and where not, vide 
tit. Dower. 

Where an Alien may be challenged to be a Juror, vide tit. 
Challenge. 

Viat tit. Denizen, & Ligeance. 

C Alienation. 


He derivation of the word, 118 b. +. 
What ſhall be ſaid an alienation{o divers purpoſes, 
and what not, 118 b. f. *. 

Where the reſtraint of alienation by the condition of a 
gifr or conveyance ſhall be good, and where nor, vide 
tit. Condition. 

When licences of alienation firſt began, and how, 43 2. J. b. 


: C Allegeance. 
Ow ſuch oath firſt began, and where, and when to 
be taken, 68 b. f. 192 b. f. 
How it differeth from the oath of fealty, 68 b. f. 
C Allodarii ſea Allodium, quid? 1 b. f. 5 4.“ 
C Alnetum, quid ?azd what paſſeth by ſuch grant,q b.* 


C Amerciament. . 
Merciament what, and whence ſo called, 126b J. 
How it differ eth from a fine 129 à. J. vide ta. Fines. 
The cauſes of amerciaments in actions real, and perſonal, 
126 b. J. 197 4. F. 
Where an amerciament ſhall be due for the abatement of a 
writ, and where not, 127 à. T. 
How an amerciament anciently was called, 127 a. *. | 
Where in debt for an amerciament the defendant ſhall wage 
his law, and where not, 295 a.*. vide tit. Wager of Law. 
Where iſſues and amerciaments ſhall be levied upon the 
lands which the Jurors or parties nonſuit had at the time 
of a * returned, or finding of pledges where not, 
102 b. . 
Where a pardon after tlie action brought and before judg- 
ment ſhall diſcharge the party of an amerciament, vide 
tit. Pardon. ; 
Whar-perſon ſhall be amerced and what not, 129 a. f. 


; C Annuity. 
TH deſcription of an Annuity, 144 b. *. 
Where the heir of the grantor ſhall not be charged in 
an annuity without naming 144 b. J. 
Where the heir of the grantee and his aſſignee may have a 
writ of annuity, 144 b.*. 

Where and for what rent a writ of annuity lieth againſt 
the grantor, and where and for what not, 144 b. f. J. 
Where it lieth not for a rent reſerved by Indenture upon 2 

feoffment in fee, 144 a. f. vide tit. Reſervati on. 
Where two joyning in a grant of an annuity the grantee 
may have two ſeveral writs, and where but one, 144 b.“ 
Where it lieth not againſt an heir by preſcription, 162 à. *. 


Annuity pro conſilio, &c. where gr antable over, and whete 
not, 144 2. 7. 

What ſhall be ſaid a ſufficient act to determine the election 
of the grantee of a rent charge to make ir an annuity or 
a rent, and what not, 144 b. J. 145 a. . b. q. . 

Where the rent charge being determined the grantee not- 
withſtanding ſhall have an annuity, and where nor, 148 
a. K. 150 à. T. 349 à. J. a 

W here the cauſe of the grant of an annvity ſhall amount to 
2 condition, and the one ceaſing, the other ſhall de- 
termine, 2044. *. 

Annuity granted in Feb. payable at Mich. and the Annun- 
tiation ſhall be conſtrued to be at the Annuntiation, 
and Mich. 217 b. f. vide tit. Grants. 

where in a writ of annuity the annuity determineth hang- 
ing the writ, the arrerages are become irrecoverable, 


285 à. J. 

A releaſe of actions reals or perſonal a good bar in an an- 
nulty, ibid. | 

Where the annuity is not arrere; a releaſe of all actions is 
no bar, 192 b. . 8 

Where an annuity granted by the Patron and ordinary in 
time of vacation ſhall bind the ſucceeding Parſon, vide 
tit. Parſon. 

Vide tit. Rents. 


C Appearance vide tit. Default. 


C Appeal. 
He deſcription and derivation of an Appeal, 123 b.* 
28 7 b. f.“. 

The ſeveral ſorts of appeals, 287 b. X. 

What ſhall be ſaid a good plea in bar of an appeal of.mur. 
der or felony, and what not, 287 b. +. J. 288 4. f. *. 
vide tit. Releaſes. a 

where the wife ſhall have an appeal of the death of het 
husband, and where not, 23 b. f. 

where the wife ſhall have an appeal and yet ſhall not be 
endowed, & e converſo, ibid. 

where the heir ſhall have an appeal of the death of his 
Anceſtor, where the party by whom he conveyeth his 
deſcent could not by poſſibility, 25 b. f. 

Within what time it ought to be brought, 254 b. J. 

Where in an appeal the parties ought to maintain the 
man in proper perſon, o herwiſe in a writ of right, 
124 b. . 

Where the defendant in appeal ſhall recover damages, and 
where not, vide tit. Abettors. 


C Appendant, Parcel, & Incident. 
Ppendant what? and why fo called? 121 b.“. 

A The difference between Appendants, and Appur- 

renants, 121 b. *. 

What things may be appendant to other, and what not, 

492.7. 122 b.. | 

Where an advowſon at one turn may be appendant, and 
at another in groſs, 122 a. +. 

Where a remitter to the principal ſhall be a remitrer to the 
appendant, notwithſtanding ſeverance by the diſconti- 
nuee, 349 b.“. 363 b.“. 

Where a remitier ſhall not be to a thing appendant before 
recontinuance of the principal, 349 b.*. 

where a thing being totally diſappendant may be appen- 
dant again by a grant in as ample manner, 221 b. f. 

What properly ſaid to be an incident, 251 b. f. 

The ſeveral ſorts of incidents, 93 a. f. 

What ſervices incident to other, 69 a. f. vide tit. Fealty 
Homage. ä 

Rent and ſervices incident to the reverſion, and ſhall paſs 
by grant of reverſion, but not e converſo, 151 b. 152 4. 


17 a. K. 324 à. J. b. J. 
. ä 2 2 Diſtreſs 


Diſtreſs icident to every ſervice, vide tit. Difireſs. 
Incidents ro the blood not forfeitable, or transferrable 
over, 99 a. J. . 5 
To what Tenure acquittal incident, and to what not, vide 
tit. Acquittal. 8 

where by the grant of a meſſuage, the Garden, Orchard 
and Curtelage ſhall paſs as appendant, 5 b. *. 

what things may be parcel or appendant to a Manor, and 
ſhall paſs by grant of the Manor, & what not, v. ti. Manor. 

Where upon a leaſe of a Manor except parcel, the part 
excepted ſhall continue parcel of the Manor, and where 
not, vide ibid. 

Where a thing appendant, &c. ſhall paſs by a grant ( cum 
pertinentiis ) & where without ſuch clauſe, & where not 
without ſpecial motion, v. tit. Grants aud Prerogatiet. 


C Apportionment. 
Pportionment what? and whence derived? 147 b J. 
Where part of the land out of which &c. coming to 
hands of a grantee of a rent · charge the rent ſhall be ap- 
portioned, and where not, 147 b. J. 149 b.“ J. 150 fl. f. 

Where a rent charge may be apportioned by the act of the 
party, and where not, 148 af 149 b. J. 150 4. f.. 

where by the eviction of part of the land the rent iſſuing 
thereout ſhall be apportioned, and where not, 148 b. 

Where by purchaſe or ſurrender of part of the land, or 
alienation of part of the reverſion a rent ſervice ſhall 
be apportiened, 7 a. J. g 

Where a rent charge {hall be apportioned albeit the gran- 
tee claimeth part of the land out of which, &c. under 
the Grantor, and wnere not, yo b. J. 

Where a condition may be apportioned, and where not, 
215 à. J. 

Where ox diſcent of part of the land to a 
Commoner the entire common ſhall remain, and where 
it ſhall be apportioned, 149 a: f. 

By purchaſe of part of the tenancy by the Lord, what 
ſervices ſhall be apportioned, and what not, 149 a. J. b. 
7. vide tit, Extinguiſhment, 

Where Damages ſhall be apportioned, and fevered 
a recovery, vide tit. Damages. 8 

Where a warranty ſhall be apportioned, and determine in 
part, and ſtaud good for other part, and where nor, 
vide tit. Warranty. : 

Where a power to revoke uſes may be apportioned, and 
revocation made at ſeveral t mes, vide tit, Revocation, 


C Appropriation. 
Here the appropriation of a Church to a houſe of 
V religion ſhall be mortmain, 304 a. J. 
1 courſe of diſcent of Arms, and how it differeth 
from other inheritances, 29 a. *. 140 b. . 
The arms of England and Francc when firſt united, 7 a. *. * 
When the Kings of England began firſt to ſeal their Char- 
ters with a ſeal of Arms, ibid. 


C Argument. 
* ſeveral ſorts of Arguments, and what ſhall be ſaid 
a good argument or proof in Law, 11 à. . J. b. f. 


C Array, 


He ſignification and derivationof the word, 155 a. f. 
What ſhall be ſaid a ſufficient challenge to the ar- 
ray, and what not, vide tit. challenge. 


C Arraignment. 
* ſignification and derivation of the word, 262 b. © 
Io0o arraign au Aſſiſe what? 1014. 


upon 


C Arms and Armory. 
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The arraignment of a Priſoner what? 263 a. . 


C Arrerages. 


W Here an acquittance for rent due the laſt day fhall 
: be a diſcharge of all the arrerages incurred before 
734.0, | 
where the acceptance of ſervices by the hands of the fe- 
offee of the tenant ſhall bar the Lord of his arrerages in- 
curred before, and where not, v. tit. Acceptance & Avowry 

Where in a writ of annuity, the annuity determineth hang- 
ing the writ the arrerages are become irtevocable, vide 
tit. Anruty. - 

Notice to the Lord to change his. avowry not ſufficient 
without tender of the arrerages, vide tit. Avowry. 

Where the husband ſurviving, ſhall have the arrerages of 
rents incurred before the coverture as well as after, vi. 
ſtat. 32 H. 8. c. 37. ö 


C Aſſets. 


W Hat ſhall be ſaid aſſets in the hands of an executor 
or adminiſtrator, and what not, 113 4. L. 11) a.*, 

1244. J. 236 a. J. 

What ſhall be ſaid ſufficient aſſets to make a lineal war- 
ranty a bar to an eſtate tail, and what not, 374 b. *. 

Where a rent extinct ſhall be ſaid aſſets, 374 b. 

Where an advowſon ſhall be aſlets, and how valued, ib. 

A Scignory of Homage or Fealty, or in Freealmoigne no 
aſſers, 374 b. *. 


C Aſſignment. 


Tie derivation of the word, 8 b. J. 
The ſeveral ſorts of aſſigns, ib. 1 

Where an executor ſhall be reputed in law an aſſignee,ahd 
where not, vi de tit. Executor. . 

Where an aſſignee ſhall rake advantage of a condition, and 
where not, 214 b.,. 215 a. f. b. q. v. ſtat.32 H.'8. c. 34. 

Where an aſſignee ſhall rake advantage of a covenant real 
without being named in the deed, otherwiſe of a war- 
ranty, 384 b. J. 385 a. f. vide tit. warranty, 

Where an aſſignee ſhall have a writ of annuity, and where 
not, vide tit, Annuity, 

Where an action of waſt lieth againſt the aſſignee for waſt 
done before the aſſiaument, and where not, v. tit. Faſt. 

Who ſhall rake advantage of a warranty in deed as affignee, 
and who nor, vide tit, Warranty. 

Where an aſſignee ſhall take advantage of a warranty in 
law, and where not, vide ib. : | 
What ſhall be ſaid a good aſſignment of Dower, and by 

whom, and what not, vide tit. Dower. 


C Aſſiſe. 
He derivation and proper fignificaion of the word, 


153b.C, 

The ſeveral acceprions in Law of the word aſſiſe, ib. 154 
*. b. J. 1:5 a. b. 159 b. 4. 

The ſeveral ſorts of writs of aſſiſes, and why fo called, 
158 a. f. 159 a. . b. f. 

Aſſiſe of novel diſſeiſin, and whence ſo called, 153 b. 

Where an aſſiſe in confinio comitatus lay at the Com mon 
Law,and where at this day, 1 54 a. f. v. tat. 2 R. 2. c. 10. 

W hat ſhall be ſaid a good Plea in bar of an Aſſiſe, and 
what not, 228 b. 229 2. f. 28g a, J. bY T 

Where the conuſee of a reverſion by fine upon a leaſe for 
years being diſſeiſed ſhall have an Aﬀife before At- 
tornment, 320 à. . vide tit. Attornment. 

Vide tit. Di ſſei ſin. 


C Attainder. 


Tie ſeveral ſorts of attainders, 300 b. F. | 
The ſeveral writs of Eſcheat upon attainders, 


370 b. J. 


Where 
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Where a man may be attainted after his death, 390 b. . 
By diſcent of the Crown upon a perſon attainted, the 
attainder eo inſtante void, 26 a. T. 


The difference between a perſonattainted and convicted, 


a. T. b. J. 391 4. T. RIA : 

What a Felon forfeits by convid ion before attainder, 

12. 1. 8 

wn peine fort & dure upon refuſal to anſwer 
according to Law, or ſaying nothing, no attainder 
391 a. *. vide tit. Treaſon. : „ 

Where the def. in any appeal waging battle is ſlain, he 
ſhall have Judgment to be hanged, 390 b. d. 

Where attainder in the Admirals Court for Piracy, mur- 
der, ec. upon the Sea, ſhall work no corruption. of 
blood or forfeiture of lands, orherwiſe of an attainder 
before Commiſſioners by the ſtatute 28 H. 8. viae ſtat. 
28 H. 8. cap. 15. : 

Attainder of Hereſie, or in a Prejunire, no corruption 

of blood, 391 a. J. | 1 

In what matner and degree the blood is ſaid to be cor- 
rupted by artainder, 391 b. . 

where a perſon atainted hath iſſue, and after pardon 
hath iſſue, the youngeſt is not inheritable during the 
life of the eldeſt, or his iſſues, 8 a.*. 392 a. *. 

Where the ſons of a perſon attainted born be fore the at- 
tainder ſhail inherit, each to other, ſecus of ſons born 
after the attainder, 8 a.“. 

Vide tit. Felony. 


C Attaint. ; 
He derivation of the word, 294 b.“. 
Where ſuch writ lyeth, ibid. 
The Judgment in attaint, 294 b.“. 
No ſaperſedeas grantable upon an attaint, 227 b. 7. 
No conuſans grantable in attaint, vide tit. Conuſans. 

A releaſe of all actions a good bar in an attaint, 289. a. f. 
vide tit. Releaſes. 3 5 
No attaint lyeth upon a ver dict in waſt, 

other enqueſt of office, 355 b.“. 
Where it lyeth upon a verdict in an Aſſize, 355 b.*. 
Where an attaint lyeth upon a yerdi& where the wit- 

neſſes are joyned to the enqueſt for tryal of the deed, 
- and where not, 6 b. *. 6 
Vide fat. 23 H. 8. cap. 3. Of attaints, and between what 
parties maintainable, and what ſhall be ſaid a good 
plea in attaint, and what not. 


1 C Atturnement. 

Tue definition of an atturnment, 309 a. . 
The diyifion of atturnments, 309 as *. 

Attunrment why requiſite, ibid. 6 

What act or words ſhall am unt to an atturnment, 3 10 a.“. 

Where it ovght to be in the life of the pai ties, and where 

it ſhall be good to the heir, 309 a J. b. f. 315 a. N. 

Io what coveniences requĩiſite upon paſſing a reverſion, 
Mc. at this day, & in what not, 309 b. f. 314 b. T. 32 1 b. 

Where a grant to, or by the King ſhall be good without 
atturnment, and where not, vide tit. Prærogat ive. 

Payment by the tenant to the baily of the grantee who 
formerly received the rents, no atturnment without 
notice, vide tit. Notice. „ 

Where the Meſne grant over his meſnalty, and the Lord 
paramount releaſe to the tenant, atturnment by the 
tenant after ſhall be ſufficient to paſs the rent ſeck by 

_ (urpluſage, 309 b. . | 

Where after a grant of the reverſion of two acres, the 
leſſor levy a fine of one, an atturnment after to the 
grantee ſhall paſs the other acre, 309 b. J. | 

Where an atturnment for part of the grant ſhall be good 
for the whole, 369 b. J. 314 a. J. b. *. = 

Where an atturnment to one joyntenant ſhall be good to 


Ouale jus, or 


— 


both, and one dying an atturnment to the ſurvivor 
good, 310 2. f. 

Atturnmear to him in the remainder after the death of 

grantee for life void, 310 a. T. 4 

Where an aſſent in the abſence of the grantee ſhall be a 

ſufficient atturnment, 310 a.*. | 5 

Where two grants are made of the ſame thing, an atturn- 
ment to the ſecond ſhall be a fruſiration of the firſt, 

310 . J. "FM 2 7 

Where — enlargement or alteration of the particular 
eſtate after grant of the reverſion, ſhall be a counter- 
mand of the atturnment. 310 a. J. 

Where a feme grant a reverſion, the taking of a husband 
ſhall be a countermand of the atturnment, 310 b. 7. 

To what purpoſes an atturnment ſhall have relation to the 

_ firſt grant, and to what not, 310 b. *. vide tit Alien. 
where a reverſion is granted to a man and a feme, by an 
atturment to them aſter marriage they have no moi- 

ties, 310 a. 1. "ON 4 

Where the inte rmarlage of a feme grantor with the gran- 
tee, ſhall be a good atturnment in Law, 310 a. 4. 

Where an atturnment to ceſtay que uſe ſhall veſt the re- 

verſion in the grantee, 310 a. . 6 

Where an a turnment to the grantee for life of a reverſi- 
on ſhall be good o all in the remainder, 310 a. &. 

Where a reverſion is granted for life, and after ro the 
ſame grantee for years, an atturnment to both grants 

5 void, 3:0 b. Fo ; h | 

Where a ſeigniory is granted to a Biſhop and h's heirs, 
and after to him and his ſucceſſors, atturnment to both 
grants void, 3 10 b. f. ä 

Where a reverſion is granted of B. acre, or white acre, 
an atturnment to the grant ſhall veſt the eſtate in the 
grantee upon his eled ion, 310 b. f. 3 | 

Where upon the feoffment of a mannor nothing of the 
ſervices 2 until atturnment of the free tenants 

where in pleading ſuch a feoffment the atturnment of the 
tenants need not be alledged, $10b.T. v. tit.Pleading. 

Where the tenants atturn to a leaſe for years oſ the mar- 
nor, the atturnment after of the leſſee ſhall be ſuffici- 
ent to paſs the reverſion, 311 a.f. : 

Where to the grant of a ſeigniory, c. the atturnment 
only of the immediate tenant in privity requiſite, 

23112. K. J. b. F. 3124. F. T. b. T. 313 b. J. 

Where to the grant of a rent. charge ar ſeck the atturn- 
ment only of the tenant of the freeho'd requiſite, 

311 b. per tot. pag. ; i 

Where ſuch rent is granted for life, and the tenant atturn, 
the atturnment after of the grantee ſhall be ſufficient to 
paſs the reverfion, 31 f b. J. v. tit, Quld juris clamat. 

Where upon grant of ſuch rent iſſuing out of the rever- 
ſion, the atturment only of him ig the reverſton requi- 
ſire, 31m b. J. * 1 

Where and to what kind of inhet᷑itances granted atturn- 
ment is requiſite-and where and to what not, 312 a.*. 

Where an atturnment to the grantee for life of a ſeigniory 
ſhall be good to him in the remainder to diſtrain, and 
where not, 31 b. f. 320 b. J. | 

Where the acceptance of a grant of the ſeigniory by the 
baron ſeiſed of tenancy in the right of his wife, ſhall 
be a good atturnment to bind the wife after cover- 
ture, 312 b. J. 

Where a ſegniory is granted to the tenant and a ſtranger 
the acceptance of the tenant ſhall be a ſufficient at- 
turnment to extinct his moity and veſt the otlier in 
the grantee, 313 à. f. 

Where the acceptance of a grant of the ſegniory to the 
wife by the husband being renant, ſhall be a good at- 
turnment, 313 4. *. 
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Where the acceptance of a grant of the ſeigniory by a 
leſſee for life ot the tenancy ſhall be a good atturnment 
to veſt the ſeiginory in himſelf, 313 4+ J. b. f 

Where in a chr, facias upon a fine judgment to recover 
part of the ſervices ſhall be a good atturnment in Law 
for the whole, 314 b.*. 0 

Atturnment by one Joyntenant good for all, 3144." 
319 4. J. 1 

where an Infant ſhall he compelled to atturn, vide tit. 
Infant. 

where a man deaf and dumb may atturn, ſecus of a nog 
compos mentis, 315 à. J. 

where ui on grant of rev. rſion tenant by ſtatute mer- 
chant, &c. or executors having till the debts be paid 
ſhall be compelled to atturn. 315 b. J. 

where tenants in dower, or by the courteſie, after aſſign- 

ment of their eſtates ſhall atturn, and where the atturn- 
ment of rhe aſſignce ſhall be ſufficient, 316 a. F *. 

Where the a;turnment of the affignee of the particular 
eſtate upon condition ſhall be ſufficient to paſs the re- 
verſion, 316 a.*. 

wh re an atturnment by tenant in tail ſhall be good, and 
where he ſha'l be compelled to atturn and where not, 
316 a J. b. 7. 

Where the atturnment of leſſee for years, or him in the 
remainder for life expectant, ſnall be ſufficient to pals 
the reverſion in fee, 316 b. J. 317 a. f. 

Where the acceptance of leſlee for life of a confirmation 
of his eftate, rhe rem. over ſhall be a good atturnment 
to veſt the remainder, 217 a. J. 

Where by the releaſe of one joyntenant to hiscompanion, 
he ſhall diſtrajn for the whole, and have an action of 
waſt againſt the leſſe without atturnment, 318 a +. 

V here the particular tenant ſhall be compelled to atturn 
in a N juris clamat, upon grant of the reverſion, 
and where not, vide tit. Quid juris clamat. 

Where the re-entry of the leſſee upon the feoffee of his 
leſſor ſhall be a good atturnment to ſettle the reverſion 
in the feoffee, 318 b. * J. 

Where the recovery in an aſſiſe by the leſſee for life a- 
gainſt ſuch ftoffce ſhall be an atturnment, quære. 3 19 a. f 

Where a reverſion is granted for life upon leaſe for life, 
and the leſſce atturn, and the leſſor diſſeiſe the leſſee 
and make a fcoffment, the regreſs of the leſſe e ſhall be 
no atturnment of the grantee for life, 319 a. J. 

Where a ſeigniory or reverſion is granted by fine, what 
advantages the conuſee may take before atturnment, 
and what nor, 319 b. J 320 a. & b. per tot. pag. 

Where by a general atturnment without any ſaving the 
tenant for life ſhall loſe his priviledges, and where not 
320 a. Kb. vide tit. Quid juris clama-, & Per que ſerviti a. 

Where one that claĩmeth under a conuſee by fine may di- 
ſtrain or maintain any action, albeit no atturnment 
made to the conuſee or him that hath his eſtate, and 
where not, 309 b. *, 321 a. & b. per tot. pag. 

Where the deviſee of a reverßon may diſtrain or have 
any action without atturnment, 322 a. b . 

Where an atturnment upon condition ſhall be good, and 
where not, 274 b. f. vide tit. Condition. 


C Atturney. 


4 i Ne fignification of the word, $1 b. J. 
The ſeveral kinds of Atrurneys, ibid. 

What perſons may be Acturneys in the Kings Court, and 
what not, 128 a *. 

The difference between an Atturney and a Reſponſalis in 
antient times, 128 a. *. 

Where an Ideot or Lunatick ought to ſue in perſon, and 
not by Arturney, 135 b.. 

"Where livery of ſeiſin by an Aturney ſhall be good, and 


what warrant ſhall be ſufficient and well purſued, and 
what nor, vide tit. Livery. 

Where in an action by an Atturney for fees the def. ſhall 
not wage his Law, vide tit. Wager of Law, 


C Audita Querela. 


VV Here for matter of diſcharge happening ſince the 
Judgment, the party ſhall have an Audita 
querela before execution, 290 b.*. vide tit. Execution. 
A releaſe of all actions perſonals a good bar in an 4d. t 4 
querela, 289 a. T. vide tit. Rel eaſe. 


C Averrement. 
Verrement what, 362 b.*. 
The ſeveral kinds of averrements, 362 b *. g. 

What Pleas ought to be averred, and what nor, 7b:4- 
3934.0, 

Where in a Præcipt the tenant plead noz-tenare,. or diſ- 
claim, the demandanr notwithſtanding may aver him 
tenant, and where not, 362 b.f. 363a J. 

Where a feme in pleading may aver a feoffment to he 
cauſa Matrimontz prælocuti, without ſhewing a Decd, 
vide tit. Cauſa Matrimonii, c. 

Vide tit. Pleadixgs. 

C Aunceſter. 
He derivation of the word, and how it differeth 
from predeceſſor, 78 b. *. 


C Avowrie. 
Ke ſeveral forms and kinds of Ayowrics for rents 
and ſervices, 296 a. J. b. f. 

Where the Lord ſhall be compelled to avow upon the 
feoffee or grantee of his tenant, and where not, 269 h. 
＋ J. 321 a.“. 

Notice to the Lord to change his avowry not ſufficient 
without tender of his arrerages, 269 b. G. 

Where the Lord by his avowry upon the feoffee of his te- 
nant,ſhall loſe the arrerages incurred in the time of the 
feffor, and where not, 269 b.*. vide tit. Acceptance. 

Where the tenant being diſleiſed ſha I compel the Lord 
to avow upon him, and where not, 268 a. J. b. J. 

Where the avowry of the donor upon his own donee in 
tail ſhall be good, notwithſtanding a diſcontinuance, 
77 à. T. 269 4. f 

Where the donor in tail having but one reverſion ſhall 
make two ſeveral avowries upon his donee, 23 a. *. 

Where the Lord at this day may avow upon the lands and 
tenements holden, without naming any perſon in cer- 
tain,269 b. f J. vide ſtat. 21 H.8.c.19. and what alte- 
ration of the Common Law is introduced by that ſtar, 

Where upon an avowry at this day aid is grantable of a 
ſtranger, vide tit. Aid. 

Where the executors may avow for the arrerages of rent 
incurred in the life of the teſtator,vide ſtat. 32 H. 8. 37. 


C Authority. 
/ Here the performance of the ſubſtance ſhall be a 
good purſuir of an authority, and where it ought 
ro be ſtrictly purſed, 49 b. . 52 a.*.b.f. 303 b. T 
where by the execution of the authority of another con- 
cerning land s, a man ſhall prejudice his own intereſt, 
and where not, 52 a. J. 3 
Where a man may do leſs than his authority warrants 
and where not, 52 a. J. b. f. 258 a. J. 259 4. f. 
Where the death of a party ſhall be a countermand cf 
his licence and authority, and where nor, 52 b.. J. 
Where an authority ſhall ſurvive,and where not. 18 1 b. F. 
Where an authority is given to three or four jointly or 
ſeverally, the act done by two ſhall be good, and wheat 
not, 181 b. *. , 


Where a man doing more than his authority warrants, 
it 
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ir hall he void for all, and where-g60d for that which 
is warranted, and void for the reſt; 58 à. *. 
Where an authority or power may be apportioned, vide 
tit. Apportionment. . 
C Aumone quid? 97 a. f. 
CC Ayel. 


Where ſuch wrir lyeth, 160 a. . 


C Bailement. 
V Here the Baylee (hall ſatis e for the goods ſtoln 
or otherwiſe miſcarried, and where not, 89 a, J 


C Bailiff. 
He ſignification and derivation of the word, 61 b.*. 
168 b.f X. vide ſtat, Magna charta cap. 28. 

The Office and duty of a Bailiff, 62 a. f. 168 b. . 

Where and for what things a Pailiff chargeable in an ac- 
compr, 172 a. *. vide tit; acconpt. 

Where a Guardian in Socage occupying after the heir 
accompliſh the age of 14 ſhall be charged in an ac- 
compt as Bailiff, vide tit. Socage. 

Where one joyntenant or tenant in common ſhall have an 
accompr againſt his companion as a Bailiff, vide tit. 


Accompt. 
C Bank. 
fe ſignification of the ward, 71 a. . 
The antiquity of the Court of Common Bank, 1b. 

The ſtile of the Courts of the Kings Bench, and Com- 

mon Pleas, 71 b. f. 
| C Bargain and Sale, 
W Hit eſtate the Bargainor ſhall be ſaid to have in 
him before inrolment, 147 b.“. 

To what purpoſes a bargain and ſale after inrolment ſhall 
relate to the firit delivery, and to what not, 147 b. *. 
186 a. *. 4 

Where tlie bargainee of a Seignior or rever. ſnall diſtrain 
or have an action of waſt before atturnment, 309 b. f. 
321 b. . 

where the reſervation of a rent upon a bargain and ſale 
ſhall be good, vide tit. Reſervation, 


C Barretor, 
He derivation of the word, 168 b. +. 
The deſcription of a Barretor, 168 a. J. 
Where a warranty upon a feoffment to barretors, where- 


by the tenant waives (he poſleſſion ſhall be ſaid to com- 
mence by diſſeiſin, vide tit. tarranty. 


C Baron and Feme. 
O what purpoſes Baron and Feme ars ſaid to be 
one perſon in Law, 112 a.. 187 b. f. 
What things of the wife are given to the husband by the 
marriage. and what nor, 161 a. per tot. pag. & b. f. 
Where the husband ſhall have the chattels reals of his 
wife, and where nor, 46 b.“. 18 5 b. *. 299 b. J. 
300 à. f. 351 a. T. q. 

What act of the huſ and ſhall be a diſpoſition or altera- 

tion of the term of his wife, and what not, 46 b. N. 35 f. a *. 

Where upon an execution againſt the husband the Sheriff 
ſhall ſell the term of the wife, 35 1 a. &. 

Where the charge of the husband upon the chattle of the 
wife ſhall not bind the wife ſurviving. ibid. 

Where the husband ſurviving ſhall have the chartels of his 
wife conſi ing in action, and where nor, 35 1 a. . b. f. 

Where the husband ſurviving ſhall have the arrerages of 
the rents of his wife incurred hefore the coverture as 
well as after, vide {tat. 32 H 8. cap. 37. : 

Where a leaſe by husband and wife ſhall bind the wife 
and her heirs, and where not, 444 a. J. | 


By what means the husband in his life may paſs an eſtate 
in lands to the wife, and by what nor, 112 a.*. 

Where a ſale of lands by the wife ro the husband ſhall 
be good, and where not, 112 a.. 187 b. J. 

Where a protection caſt for the husband ſhall be good 
alſo for the wife, 130 b. F. 

Where husband and wife ſhall be joyntenants, and where 
by entierties, and where by moities, vide tit. Foyn- 
tenants. 

Where the husband and wife ſhall wage heir Law for 
the debt of the wife before coverture, vide tit. wager 
of Lam. 

Where the Husband may be an atturney to deliver ſeiſin 
to his wife, 52 a.. 189 b. J. 

Where the grant of acquital to the husband and his hcir 
ſhall extend to the wife after his death, 241 a.*. 

Where the laches of the huſband ſhall prejudice his wife, 
and where nor, 241 a. J. b. .“. | 

where by attainder of the wife the Lord by eſcheat ſhall 
ouſt the huſband before iſſue, 351 a. *. 

what eſtate the King gaineth by attainder of the huſbard 
during coverture, 7zb:d. 

Where the wife ſhall be puniſhed for waſt done in the 
life of her husband, & e converſo vide tit. aſte. 

Where the wife being remitted during coverture, may 
after the death ofthe husband waive her remitter, and 

Where not, vide tit. Remitter. 

Where the wife ſhall be received upon default of her 
husband, vide tit. Receit. 

Where the wife ſhall be examined upon a fine levied, and 
where not, vide tit. Fines. 

Where a partition made by the husband and wife, or by 
the husband only, ſhall bind the wife, and where not, 
vi de tit, Partition. ; : 

Where a demiſe by the husband to his wife ſhall be good, 
but not e contra. 112 a.. b. f. 

Vide tit. coverture. 

C Baron and Barony. 
Ow Barons antiently were created, and how at 
this day, 9b.*.16 b. f &. 

The firſt creation of a Baron by patent, 9 b.*, 

The eſtate and livelihood of a Baron, 69 a.* J. 83 b. f. 

The relief of a Baron, 69 b. f. 83 b. f. 

Where a man called by writ dieth before he fits in Parli- 
ament, no Baron, 16 b. 7. 

The form of ſuch writ, ibid. 

Iue of Baron, c. or no Baron how triable, 16 b. *. 

What Monaſteries and Biſhopricks in England were and 
are held by Barony, 79 a.*. vide tit. Biſhop. 

Where a Baron and Peer of the Realm ſhall be exempt 
from Juries, vide tit. Challenge. 

Where a Barony, &. may be entailed, 20a. *. vide 
tit. Tail, vide tit. Nobility. 


C Barre, vide tit. Pleadings, 
The ſignification of the word, 372 a.*. 


C Baſtardy, 


He Etymology of the word (Baſtard) 243b.244 a. f. 
The ſeveral kinds of Baſins 244 440 _ 
Baſtard of what eſteem in Law, 3 b. f. | 
By what names he may purchaſe Lands, and what nor, 


2 b. 7. 

Baſtard no child within the Statute of 32 & 34 H. 8. Of 
Wills, 78 a. J. 123 b. 7. 

No conſideration to raiſe an uſe, 123 a. . 

A Baſtard brother, c. no principal challenge, 157 a. *; 

Iſſue born after 9 months or 40 weeks of the husbands 
deceaſe, a Baſtard, 132 b. f. 

Where the Iſſue born within mariage ſhall be reputed a 
Baſtard, and where not, 244 a.“. 


ig 
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ii what Law, and to what purpoſes a Baſtard eigne is 
eſteemed a malier, 245 a. f. : ; 

Where the dying ſeiſed of the Baſtard eigne withont 
interruption ſhall bar the right of the 1m4l;er,1243 b. J. 


244 a. F. b. . p Fa * a 
Where ſuch dying ſeiſed without a diſcent ſhall be no 
bar, 244 a. 8 . 
What ſcifin by the Baſtard during life ſhall be ſuffictent 
to bar the mulier, and what not, 15 a. J. 

Where a partition by the Baſtard and mulier ſhall bind 

the mulier and her heirs, vide tit. Partition. 

Where an entry by the Baſtard and a diſcent after the 
death of the nulier his wife being privyment enſeint 
ſhall bar the ſon born after, 244 a.*. 

Where the Baſtard. dies his wife enſeint the entry of the 
mulier ſhall bar the iſſue born after, 244 a. *. 

Where the diſcent to the iſſue of the Baſtard before en- 
try ſhall bar the mulzer, 244 a. *. 

Where ſuch dying ſeiſed of the Baſtard ſhall bar an Infant 
or feme covert mulier, ibid. 

where ſuch. diſcent of ſervices, rents; reverſion, &c. 
ſhall bar the mulier 244 2 J. 

where. ſuckt diſcent ſhall bind the lier notwithſtand- 
ing the wife of the Baſtard be endowed, 7614. 

Where ſuch diſcent upon the profeſſion of the Baſtard 
in religion ſhall be a like bar, ibid. 248 b. J. 

Where the collateral heir ſhall as well be bound by ſuch 

. diſcent as the mulzer, 244 a. J. 

Where two daughters, a Baſtard and mulier, enter gene- 
rally upon the death of the Baſtard, her iſſue ſhall in- 
herir a moity, 244 a.C. 368 a. f. 

Where a Mordancefter lyeth not agaiſt the Baſtard, rde 

tit. Mordanceſter. N 

Where a Baſtard ſhall have his age, vide tit. Age. | 

Where the entry and dying ſeiſed of the ſon of the 
Baſtard ſhall bar the mulzer, 244 b. f. 

The entry of what perſons ſhall avoid the eſtate. of the 
Baſtard, and of what not, 245 a. *. J. 

Where the agreement of the mulzier to the entry of a 
ſtranger ſhall be a good claim to avoid the eſtate of the 
Baſtard, 245 a. J. 

What act ſhall be ſaid an interruption of the poſſeſſion 
of the Baſtard, and what not, 245 b.  *. 

Where the Baſtard after his entry ſhall be vouched only 
by reaſon of the warranty of his anceſtor, 376 b.x. 


C Bedel. 
He derivatisn of the word, 335 b. 1. 
The oath and office of Bedel, ibid. 
C Benerth, quid ? 86 a. +. 
C Berewica ſeu Berewit, quid? 116 a. F. 
C Berquarium ſeu Bercaria, quid? 5b. *. 


C Biſhop. 


Ow all the Biſhopricks in England and Vales are 
of the Kings foundation and patronage, and held 
by Barony, 97 a. . J. 134 a.*. 344a.*. 
The number of them, and which are of ancient continu- 
ance and which of later foundation, 94 a.*. 
How antiently they were donative, and by what means 
they became elective, 134 a. J. 344 2. 
Who may write to the Biſhop to certiſie baſtardy, muli- 
erity, c. and who not, 134 a. C. | 
Where and as to what acts the privation or tranſlation 
of a Biſhop ſhall amount to a death, and where and as 
ro what not, 329 a.“. | 
Where a confirmation of a grant of a Parſon by the Bj. 
ſhop ſole, without Dean and Chapter, fhall be good, 
and where not, vide tit. Confirmation. 


* a Biſhop ſhall not have aid of the King, 934 156; 
Aide. ; 


Vide tit. Corporation, & tit. Ordinary. 


C Blood. 


He feveral bloods which a man is ſaid to have in 

T him, 12 a.“. b *. 14 4. *. 

Who ſhall be ſaid next of blood as to ſeveral 
urpoſes, 10 b. per tot, pag. 88 b. *. 

What blood ſhall be ſaid more worthy than other, and 
fhall inherfr before other, 12 b. per tot. pag. 14 a. per 
tot. pag. i 

Vide Avg, IS of Blood, Heir, Inheritance. 

C Bokeland quid, 6 a. J. 38 a. +, 

C Botdarii ſeu Borduanni qui, 5 b. *. 

C Boſcus quid, and what paſſeth by ſuch graut, 
4 b. T ©. 5 

C Bote quid, 127 a. *. 

C Bouata terræ quid, 5 a. J. vide Oxgange, 

C Briga quid, 3 b. J. 

C Brucra quid, & unde, and what paſſeth by 
ſuch grant, 4 b. . 5a. f. 

C Burgage. 


1 Etymology of the word, 108 b. J. 109 a. . 
The deſcription of a tenure in Burgage, 108 b. &. 


109 a. Fo 
Of what perſon ſuch tenure may be, 109 a. *. 
Vide tit. Knight Service, & Socages 
C Burgebote quid, 109 a. T. 129 4. *. 
C Burgengliſh, vide tit. cuſtoni. 
C Bye, & Byan quid 5 b. *. 
P 


C Cambridge, an antient City, 109 b. *. 


C Capacity. 
\ A / Har perſons are of ability to enfeoff, and what not, 
vide tit. feoffment. | 

What perſons are of ability to purchaſe, and what not, 
viae tit, Purchace. 25 | 

Mutus, ſurdus & cecns of what things capable in Law, 
and what nor, 8 a.*, : 

What perſons cagable of a Guardianſhip in Socage, and 
what not, vat tit. Socage. 

What perſons capable of an Atturniſhip in the Kings 
Court, and what not. vide tit. Atturney. 

What perſons capable to be of a Jury, and what nor, 
vide tit. Challenge & Furor. | 

What perſons capable of offices of State, or which con- 
cerũ the Common weal, and what not, 107 b. per to. 
pag. vide tit. Office. 3 8 

O. what things an Infant or Feme covert capable, vide 
tit. Infancy & Covertare. 

of what things a Monk capable, and what not, 132 b.“. 

Of what things an Alien capable to his onw uſe, and of 
what to the uſe of the King, vide tit. Alien. ; 

The capacity of the Queen without the King, vide tit. 


Queen. | 
C Caſtle. 
W Hat things ſhall paſs by the grant of a Caſile, 
a4 * 


93 . 
what Caſtile may be built by a ſubject. and what not. ih. 
Of what Caſtle a woman ſhall be endowed, and of what 

not, vide tit. Dower, 5 : 
What Caſtle may be divided In a partition between par- 


ceners, and what not, 163 @. J. | 
Tenure 


UMI 


UMI 
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Tenureby Caſtle-gard, vide tit. Knight · ſervice. 

where ſuch tenure remaineth albeit the Caſtle be ruined, 
83 4. “. 

C Cauſa Matrimonii prælocuti. 


WW ere a man give land to a woman Cauſe, c. though 

he marry her, or the woman refuſe, he ſhall re- 
rain the land for ever, but not e converſo, 204 a. *. 

where the feme in pleading may aver ſuch gift to be ca- 
ſe Metrimonii, &c. withour ſhewing a deed, ibid. 
226 4.*, 

Collateral warranty no bar in a Cauſe Matrimoniz, &c. vide 
tit. Warranty. 


C Certificate; vide tit. Tryal, 
C Certainty, 
Tue ſeveral kinds of certainties, 303 a.*. 
What ce: tainty is. required in a Count, Bar, Replic, 


| Etoppe, c. vide tit. Pleading & Eſtoppe!, 
Where there may be a certainty in an uncertainty, 96 a. &. 


C Ceſſavit. 


W Here it lyeth againſt the heir within age, 3 80 b. . 
vide tit. Age. 

where the tenant holdeth lands in ſeveral Counties by one 
ſervice no caſſavit liech, 154 a. f. vide Stat. W. 2. c. 21. 


C Challengy 


Tie ſignification and derivation of the word, 155 b. J. 
The ſev-ral ſorts of challenges, 156 a. F. 

What ſhall be ſaid a principal cauſe of challenge to the ar- 
ray of the panel, and what not 156 a. *. 

What ſhall be ſaid a ſufficient challenge to the array for 
favour, and what not, 156 b. J. a 

where ſuch challenge may be made the King being party 
and where not, 156 a. J. 

where the party notwithſtanding his challenge to the ar- 
ray found againſt him, ſhall have his chal enge to the 
polles, 156 b. . op 

Challenge to the polles what : and the ſeveral kinds of 
ſuch challenges, 156 a. f. 

Challenge peremptory what ? where admitted, and what 
number the party might challenge at the Common Law, 
and what at this day, 156 b. *. 

The ſeveral ſorts of principal challenges to the polles, 
156 b. *, 

Where a Peer of the Realm ought to be challenged, and 
if neither party will challenge him, he may challerge 
himſelf, 1 56 b. 1. 

What ſhall be ſaid a good challenge for want of frechold, 
and what not, 156 b. J. 157 à. f. vide ſtat. 2 H. 8. c. 3. 
29 Elix. c. 6. vide tit. Juror. 

Where an alien or villein may be challenged, 156 b. J. 

What perſon may be challenged for an inſufficient hundre- 
dor, and what not, 1574. f. 

What ſhall be ſaid a principal challenge to the polles by 
cauſe of affection, and what nor, 157 a. J. b. per tot. 


pag. a 3 

Where the Plaintiff may alledge a principal cauſe of chal- 
lenge to the array, and pray proceſs to the Coroners, 
and where he ought to have a Venire facias to the Sheriff, 
159 bf. 

Where in Outlawry of treaſon iſſue is joyned upon a colla- 
teral point, yet the party may have ſuch challenges as 
if he had been arraigned upon the crime ir ſelf, 55 b. q. 

What crime in a Juror ſhall be a principal cauſe of chal- 
lenge, and what not. 6a, f.“. 158 a. f. vide flat. W. 2. 
c. 38. Artic. ſuper Chart. cap. 9. vide tit. Furor. 

At what time each challenge ought to be taken, and where 
the party muſt ſhew the cauſe of his challange preſen ly, 
and where not, 1 58 a. f. b. f. 


How and by whom challenges ſhall be tryed, and to whom 
proceſs ſhall be awarded, 1 58 a. *. J. b. +. | 
Where a witneſs may be challenged, and where not, 6 b. f. 
Where a man may be challenged to be a Juror, that can- 

not be challenged to be a witneſs, & e converſo,s b. +. 
Where a Nobleman being arraigned cannot challenge his 
Peers, 156 b.“. 294 a. J. | 
Where the 4. Knights Electors of the grand affiſe ought 
not be chailenged, 294 a. J. 
Where and at what time the Jurors in a writ of right may 
be challenged, and where and what not, ibid. 
Vide tit. Juror, Tryal, & Verdict. 
C Champerty, wide tit. Maintenance. 
The fign fication and derivation of the word, 369 b. J. 
C Oharge and diſcharge, 


W Here an eſtate in abeiance may be charged, and 
where not, vide tit. abel ance. 

Where and how a moveable inheritance in lands may be 
charged, 343 b.. | 

Where a charge ſha!l ſurvive. and where not, 336 b. *. 

Where the charge of tenant in tail ſhall bind his iflues,and 
where not, vr de tit. Tail, . 

Where the eſtate of the wife ſhall be bound by the charge 
of her husband, and here not, 148 b. *. vide tit. Baron 
Ferne. 

Where the charge of one Joyntenant ſhall be good againſt 

his companion ſurviving, and where not, vide tit. 
Foyntevant. » 

Where the acceptance of an eſta-e againſt common right 
(hall ſu ject the party to charges accruing ſince his title, 
32 b. f. 33 4. . 273 4. J. 

Where a forfeiture for breach of a condition in Law ſhall 
avoid all mean charges, and where not, vide tit. condi- 
tion and Forfeiture. 

what charges ſhall be avoided by a remitter, and what 
not, vide tit. Remitter. 

Where tenant in tail diſcontinues for life, and after grant 
a rent-charge, notwi:hſtanding the death of the diſcony 
tinuee the charge remain, 145 a.F, 

What ihings may be charged with a rent by grant or re- 
ſcrvation, and what not, vide tit. Rent & Reſervation 
Where acharge by the Patron & Ordinary in time of va- 

cation, ſhall bind the ſucceeding Parſon, vide tit. Payſon. 

Where the charges of the anceſtor ſhall be good againſt his 
heir, and where not, vide tit. Annaity & Heir. 

Where the diſſeiſee, c. ſhall not avoid the charge of the 
diſſeiſor, e*c. againſt his own confirmation, vide tit. 
Confer nation. 


C Charters. 


\ A / Here they paſs as incidents to the land, and where 
not, 6 a. f. 
where a detinue lyeth for Charters, and what ſhall be (aid 2 
good plea in detinue for Charters, and what not, vide 
tit. Detinue. 
Where detainer of Charters ſhall be a good plea in dower 
by the Guardian, and where not, vide tit. Dower. 
C Chaſe, vide Forreſt. 
C Chattels. 
He ſeveral ſorts of Chatrels, 118 b.“. 
Where they ſhall deſcend or go in ſucceſſion, and 
where not, 9 a. . 18 b.“. 46 b. J. 185 b. J. 388 a.. 
What Chattels are grantable without deed, and what not A 
85 a. per tot. pag. 
Wherea right of Freehold may drown in a Chattel, vide 
tit. Freehold, 
In what reſpe&s tenant by Statute Merchant, Staple, &. 
ſaid to have a Freehold, and in what but a Chattel, 42 


a, J. 43 b. T. 
* Where 
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Where a Freehold gnd a Chattel of the ſame land may 


ſtand in one and the ſame perſon, ſimul & ſemel, and 


where not. vide tit. Freehold. 

What Chattels of the wife the husband ſhall have after her 
death, and what not, vide tit. Barowend Feme. 

Where a freehold may be limited in a Chattel, 14) b. f. 

Vide tit. Executors and Freehold. 

C Chenage, quid? 140 a.“ 
C City. 
He deſcription of a City, 109 b. I. 
For what purpoſes Cities firſt inſtituted, b.“. 

The number of Cities in England, ibid. 

Every City a Village, but not : converſo, 115 b. J. 

Citizen not capable of the performance of an honourable 
ſervice, 107 bf. g * 

Vide tit. Village. 

C Claim, vide tit. Continual Claim. 
C Clergy. 
He ſeveral ſorts of Eccleſiaſtical perſons, 93 b. J. 
The ſtate of the Clergy in England at this day, 94 4-* 

The ſeveral orders of Friers formerly in this Realm, vide 
tit. Monk. : 

How Clergy-men antiently excelled in the knowledge of 
the Common Law, and the names of divers that had 
principal offices of Judicature, 304 b.*. 

Viae tit. Biſhop, Dean, and Chapter. 

C Coleberti qui? 5 b. N. 86a. f. 
C Colluſion, vide tif. Covin. 
C Combe, quid? 5 b. . 
C Commote, quid ? 3 a. f, 

C Commiſſion. 


W Here a Commiſſioner to examine witneſſes may be 
challenged to be a juror in the ſame cauſe, and 
where not, 157 b. f. 
C Common. 
Ommon whence ſo called, 122 a. *. 
The ſeveral kinds of Commons, 121 a. *. 

Where by purchaſe of parcel of the land in which c. the 
whole Common ſhall be extinct, and where not, 122 a.* 

Where a diſſeiſee cannot take benefit of a Common ap- 
pendant before recontinuance of that to which, &c. 
ſecus of an Advowſon appendant, 122 b. J. vide tit. 
Appendant. : : ; 

Where by diſcent of part of the land in which, c. to the 
Commoner, the Common ſhall be apportioned, and 
where not, vide tit Apportionment. 

Preſcription to have ſolam communi am, and to exclude the 
owner, void; ſecus to have ſolam veſturan, or paſturam, 
122 à. J. 165 4 f, 

where the Lord claim Common appendant to his mannor, 

the eſcheat of a tenancy no Increaſer of the Common, 
127 à. J. 
C Concluſion vide Eſtoppel. 


C Condition. 


He diviſions of conditions, 201 a. J. b. + *. 
The deſcription of a condition in deed, 201 a. *. 
What words ſhall make a condition, and what not, 230 a.T. 
b. 204 a. & b. 
Where the cauſe of a grant ſhall amount to a condition, 
and where net, 204 4, *. 
Where a Proviſo ſhall amount to a condition, where to a 


limitation, and where to a covenant, 203 b.. 237 a. *. 


What words ſhall amount to a condition in caſe of a leaſe 
for years, 204 a. J. 1 

Where by entry for a condition broken the partles ſhall 
be in their former eſtates as to all purpoſes, and where 


not, 30 b.“. 103 à. J. 202 a. J. b. T. 218 b. *. 


Where upon a condition of re-entry for not payment of a 
rent and retainer until ſatisfaction, the profits after en- 
try ſhall be accounted as parcel of the ſatisfaction, and 
where not, 203a. *, * | 

What eſtate the feoffor gaineth upon ſuch re- entry, 203 a.* 

Where notwithſtanding ſuch condition to retain, the feoffee 
upon 88 of the rent may ouſte the feoffor, 202 b. . 
203 a. f. . 

At what place and time a demand of a rent to enter for 2 
condition broken ſhall be fufficient, and at what not, vide 
tit. Demand. ; 

Where a condition ſubſequent is againſt Law or impoſſible 
at firſt, or becometh after impoſſible by the act of God, 
the eſtate of the feoffee ſhall be abſolute, 206 a. b. + * 
219 a. f. 

Where the condition of an obligation or recognizance,e>c, 
becometh impoſſible by the act of God, the obligation, 

Y. is ſaved, 206 a. J. 

Where the conditon of a Bond being againſt Law, the 
bond it ſelf ſhall be void, and where not, 206 b. X. 

Where a man ſhall never take advantage of a condition 
where the not performance cometh by his own a& or 
default, 206 b. f. 209 a. Fo 

Where a leaſe and releaſe ſhall be good performance of a 
condition to make a feoffment, 209 a. J. 

Where an aſlignee, or the feoffee himſelf after aſſignment 
may render money in performance ofa condition, 207 
b. *. J. 208 a. f. 

Where no time is limited for performance of a condition, 
where the party ſhall have time during his life, and 
where ir ought to be performed in convenient time, 
208 a. * . b. per tot. pag. 219 a. T . b. . 

Where a condition is to be performed to a ſtranger, a ten- 
der and refuſal ſhall give the feoffor or obligee a title of 
entry or forfeiture, and where not, vide tit. Tender or 
Refuſal. | 

Where a condition is broken for not payment of a rent» 
the bringing of an aſſiſe, diſtreſs or acceptance at a day 


after ſhall be a good diſpenſation, 211 b.“ J. vide tit. 


Acceptance, 

Where the acceptance of a collateral thing in ſatisfaction, 
ſhall diſpence with the performance of a condition, and 
where not, vide tit. Acceptance. | 

Where a condition ſhall be ſaid performed albeit the words 
be not purſued,and where not, 213 4.218 a.*,219b,* J. 

What perſons may take advantage of a condition, and 
what not, 214 4. J. b. 215 a. & b. 379 a. f. vide fats 
32 H. 8. cap. 34» vide tit. Aſſrenee. . 

where the heir may take advantage cf a condition which 
his anceftor could not by poſſibility, 214 b. J. 

Where a condition may be apportioned, and where not, 
vide tit. Apporti onment. 

Where a condition which createth an eſtate, ſhall be good 
without deed, 216 a. J. 

Where upon a grant for years conditionally to have fee, 
the fee ſhall be ſaid to be in the grantee before perfor- 
mance of the condition, and where not, 216 b. 219 a» 
& b. 218 4, 7 

A leaſe to a man and woman upon condition which of 
them fiſt marry ſhall have fee, and they entermarry, no 
fee ſhall accrue, 218 a. | 

Where a leaſe is made with conditlon to have fee upon 
pay ment of money, the atrainder and execution of the 
leſſor before the day ſhall hinFer the accruer, 218 a.*. 

Where notwithſtanding the deveſting of the freehold or 
fee by condition ſubſequent, the former intereſt of the 
party ſhall remain in him, and where not, 218 b. 1 *. 

Where a man may take advantage of a condition without 
entry or claim, and where nor, 218 a. . b. f. J. 216 b. 
*. 237 a. F. 379 a. 7. FIT 

Where 
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where 4 condition is to make a gift in frankmarriage to 

one vlth the coſin of the feoffor, a pifr ro him for life 
ſhall be a good performance, 212 b. 

Where a condition is to make a gift in frankalmoign to a 
lay-man, a gift to him for life ſhall be a good perfor- 
mance, 219 b.*. 

Where 2condirion is to make a leaſe for life to a woman 
withour impeachment of waſt, a leafe to her and her 
husband without ſuch clauſe, ſhall be a good perfor- 
mance, 219 b. J. 220 a. f. 

Where a condition to enfeoffe the feoffor and his heirs, a 
feoffment to the heir of the feoffor to have to him and 
his heirs ſhall be no performance, 220 b. f. 

where a feoffment is made upon condition of refeoffment, 
what act by the feoffee ſhall be ſaid a breach of ſuch 
condition, and what not, 221 a. b. 222 f. b.“. 

Where the feoffee is once difabled, no poſſibility after can 
enable his performance, ſecus of a diſability of the part 
of rhe feoffor, 221 b.* J. 222 af. 

* a tenant of the King by licence make a feoffment 
n a condition of reſeoffment, a feoffment to his heir 
er his death ſhall be no performance, 222 4. J. b. f. 
where an advowſon is granted upon condition of regrant, 
a re-grant after the Church 1 is void is no n, 
222 b. 

Where the reſtri&ion of alienation by the condition of a 
gift or conveyance ſhall be. good, and where repugnant 
223. a. per tot. pag. b. f. 

To what intent a condi-ion that reſtrains the donee in tail 
to alien ſhall be good, and to what not, 223 b. J. 
224 4. f. J. b. f. 379 4. * A 

Where a condition ke Art an Infant, Baron and rewe 
or an Ecclefiaſtical co — to alien ſhall be good, 
and where not, 224 4.*, 

Where a condition that tenant in tail may alien for the 
benefit of his iſſues ſhall be good, 224 b. f. 

Where a condition to enter upon the alienation and death 
of tenanr in tail without iſſue, ſhall be a goa Preventi- 
on of a diſcontinuance, 224 b.“. J. 225 4. f. 

Where a condition conſiſteth of ſeveral parts in the con- 
junctive, disjunctive or both, how It ſhall be e 
and when ſaid to be performed, 225 4. T. * 

Where and by whom a deed of condition being pleaded 
ought to be ſhewed in court, and where and by whom 
not, vide tit. Deeds. 

How a man may be aided by a condition wichour deed, 
226 4. J. b. 5 

The deſcription of a condition i in Law, — *, | 

Where the breach of a condition in Law ſhall be a \ forfei- 
ture of the office or eſtate of an Infant, or feme coverc, 
and where not, vide tit. Coverture & Infant. 

Where an entry or recovery by reaſon of a condition in 
Law ſha'l avoid precendent charges, and where not, 233 
b. J. 234 4. f. 

What Re bf in a laſt Will ſhall/make a condition that can- 
not in a deed, 236 b. . 


Whar things may be done upon condition,and what nor, 


bf. 
Where and what aſſent to an act may be upon — 
and what not, 300 b. 
Where the heir ſhall* enter for a condition broken, albeit 
no right in the Land deſtend, 202 a, F. 336 b.. 
Where upon a gift, &. a condition is reſetved to a ſtrari- 
ger, t the Donor himſelf ſhall'rake ates © of ir, and 
not the ſtranger, 379 a. * l. 

Where a condition may ſtand good for part, and be void 
for other part, 379 a.*, 

Where an alienation ſhall extinguiſh a condition or power W 
of revocation, and where not, 265 b. T. 399 4. J. b. f;* 

Where a leaſe for life is made with condition to have fee 


upon alienation of the reverſion, upon alſeriatioti by 
fine there ſhall be noaccruer, 378 b. * 

Where in a gift in tail a condition upon alienation of the 
Donee, that his eſtate ſhall reaſe and remain over ſtall 
be void, 377 * 378 2. b. 379 4. 


C Confirmation. 
T, Etymology and definition of a Confirmation; 


The ink of a confirmation, ibid. 

The ſeveral kinds of uſtrmeritan, 295 b.. 

What ſhall be ſaid good words of confirmation, and what 
conveyance ſhall amount to a confirmation, and what 
not, 301 b.*.4. 302 a. per tot. pag. 

Where the ſame words ſhall amount ro a grant and con- 
firmation of one and the ſame thing, 302 a. f. 

Where privity is requiſite in a confirmation, and where 
not, 296 a F. 305 b. f. 

Where a confirmation o the Leſſee for years of a tenant 
for life or Diſſeiſor ſhall be good, ſecus of a Releaſe, 
296 a. b. T. 308 a f. 

Where a leaſe is made to begin a at day to come, a con- 
firmation to the Lefſce before the day ſhall be void 
296 b. f. 

Where 2 confirmation of part of the eſta te ſhall be a good 
confirmation of the whole, and where only for that 
part, 296 b. J. 297 a. f. *. 

Where a confirmation to him in the reyerſion or remain- 
{hall enure to the particular eſlate in poſleffion, but not 
e converſo, 297 a. J. b. . 298 a. f. vide tit. Releaſe, 

Where tenant in tail hath reverſion in fee expectant, 4 

confirmation of the eſtate tail ſhall not extend to the re- 
verſion, 297 a. J. 

Where two leaſes fo years are in being; determinable up- 
on the death of atenant for life, and he in the reverſion 
confirm · the laſt, and after confirm rhe firſt leaſe, by 
death of renant for life, tlie firſt ſhall determine, And 
the laſt continue 296 a *. 

Wherei two joyntenants be, one ſor liſe, and the other i in 
fee, a confirmation to the joyntenant in fee for his life 


ſhall exten to ee and the whole fee ſimple 


+ alſo, 297 b 

where one diſſeiſoriby the ase of his diſſeiſee 

oe out his companion, and where not, 298 a. J. 
b 

Where a confirmation to teuant for lite to have his eſtate 
to him and his heirs ſhall make no enlargement, other- 
wiſe where it is to have the land to him, Mc. 191 b. J. 
299 a,. * 

Where ens to the husband and wife ſeiſed in 
the right of his wife for life, ſnall hure to the husband 
in remainder for chis life, 299 a.,. b. . 

A confirmation to a baron and femme, fr iſed for life i in right 
of the feme, to have to them aud / their heirs, bow: ir 
ſhall enure, 299 b. f. 

A-confirmarjon 10 harom and; feme tenants for life by 2 
ral moieties to Have. to them and their heirs, how it ſhall 

\: <nure, ibid, 477» 

A Confirmation to the te renant for life and. him in the FAN 
der ſor liſe to have 40 hem and their heirs, how ic ſhall 

enufe, 299 b. % 7 +7 
hete aſtet à gift to two men and bs heirs of their ba: 
dies, the donor 7 to them. Ot their heirs, how 
it ſhall enure, 7 n 

Where a confirmation to baron and teme poſſeſled of a 
term for years in right of the femę ſhall enure to them 
for their lives in joynte nancy, 200 4. +, 

Where the re-entry .or: recovery of thie diſſeiſee ſhall not 


arnid the charge of rhe diſſeifor or * heir grind In 
— 


own confirmation, 300 a. *. 


* — 
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where the feoffor by entry for a condition. broken ſhall 
not avoid the charge of the fecfice againſt his own con- 
firmation, 300 a. . 3ol a . j 

where the licence of the Patron and Ordinary to the Par- 
ſon to gtant a rent, ſhall be a good confirmation of the 
ſame grant, 300 b. L. q 

Where the 2 of the grant of a Parſon by the 
Biſhop ſole without the Dean and Chapter ſhall be good, 
and where not. 300 b.*. 329 2. J. DP 

Where the grant of a Parſon with the confirmation of Pa- 
tron and Ordinary, ſhall bind the ſucceſſor during the 
continuance of the Patrons eſtate, 300 b.“. . 

Where the grant of a Parſon confirmed by another Par- 
ſon, his Patron ſhall bind only during his life without 
the confirmation of the Patron paramount, 300 b.“. 

Where tenant in tail being Patron confirm and after diſ- 
continue, the grant ſhall. bind during the diſcontinu- 
ance, and if the tail be barred for ever, 300 b. J. 

Where a Eiſhop having two C hapiters make a grant, the 
confirmation of the one without the other ſhall not bind 
his ſucceſſor, 301 a.*, 

Where a d ſſeiſor make a Charter of feoffment, and a let- 
ter of atturney to make livery, the confirmation of the 
diſſciſee before livery is void; ſecs of ſuch Charter by a 

B ſhop and confirmation by the Denn and Chapiter, or 
of the grant of a reverſion before atturnment, 301 à. . 

Where a niſnop at the Common Law granted land ro the 
King. the confirmation of the Dean and Chapiter before 
enrolment was good to bind the fucceſior, albeit rhe 
confirmation was never enroled, ibid. | 

Where tenant for life grant a rent in fee, the confirmation 
of him in the reverſion ſhall make the rent good for ever 
3o1a.*. 

Where the leaſe of tenant for liſe and him in the reverſion, 
ſhall be ſaid the leaſe of the tent and confirmation of 
him in the reverſion, and where r coxverſo, 45 a. C. 

Where the grant of the bargainor and bargatnee before en- 
rolment, ſhall be ſaid the grant of the bargainor and 
— the bargainee, but e converſo after enrol- 
ment, 147 b*. - & 

Where the heir of the difſcifor and the diffeiſee joyn in a 
feoffment, ir ſhall be conſtrued the feoffment of the heir 
and confirmation of the diſſeiſee. but e coxverſo if the 
diſſeiſor himſelf and the difleiſee had joyned, 302 b. f. . 
vide tir. Froffment . > | 

Where a tenure may be abridged by a confirmation, ſicia 
of a common or rent charge, 30 a.*.T. 8: 

Where the reſervation of a new tenure upon 2 confirmati- 
on to the tenant ſhall be void, 3og a. J. 306 a. f. 

A confirmation or releaſe by rhe Lord paramounr ro the 
tenant to hold by leſſer ſervices void, 305 b. f.*. 

Where the Lord releaſe or confirm to his rename in Chi- 
valry to held by Knights fervice only for all ſcr-ices 
and demands, yet ward, marriage, &c. ſhall continue, 


b. J. 
where x confirmation to an Abbot renant to hold in free- 
 almoigne ſhall be 9 306 2.1 . be}. : — 
Where a ſtranger ſeiſe and detain a villain, a confirmation 
to him by the Lord vold, 306 b. L. 

Where — apr > — — — a 2 
be g Wa a ,& where not, 308 a. *. 
Where a con gang ion to leflce for life of hs eff, rhere- 
mainder over ſhalf be fufficiem to paſh the remainder, 

317. a. J. vide tit. Atturnment. 


Conſtable vide tit. Marſpal. 


The ſeveral acceprions in the Law of the word, 234 b. f. 


C Continual Claim, 
He deſcription of a continual claim; and hence ſo 
called, 239 2. J. b.. 


where z conrigual claim by him that hath rig hit and 
not enter (hall avoid a deſcent, 230 b. +. 2 | vey * 

Where the heir ſhall take benefit of a .coptinual claim 
— oy his anceſtor ro avoid a deſcent, and where nor, 
230 b. . | ; . 

Where the continual claim of him in the reverſion or re- 
mainder, ſhall avoid a deſceat in the alienee of tenant 
for life, 251 a. T7. = 

Where the claim by him in the. remainder for life ſhall 
avail him in the remainder in fee, as to the avoidance 
of ſuch deſcent, and where not, 251 4. J. be 242 a.*. 

Where the ſurviving joyntenant ſhall take benefir of a con · 
tinual claim made by his companion, 25 2 a.*. 

Where and to what purpoſes a continual claim ſhall 4. 
mount to an entry and ſcifin, and where and to what 
not, 25 3 b. per tot. pag. 254 4. f. 263 .. 

Where ſuch claim out of the view of the land, and where 


within rhe view ſhall be ſufficient, and where not, 254 


a. J. b. f.. 
wWhete a claim ſhall amount to an entry to perſect a livery 
within the view, and where not, vide tit. Livery of ſei fin. 
Within what time a continug} claim ought to be made ar 
the Common Law, and within what at this day, 254 b. 
J. 255 2. 2562. . vide flat. 32 H. 8. c. 33. 
Where ſuch claim at the Common Law ſhall void all man- 
ner of diſcencs hapning within the year and day, 253 b. 
Where ſuch year and day to avoid a deſcent ſhall not be ac- 
counted from the diſleſin, but from the claim, 256 a-+.*, 
Where the continuance of poſſeſſion after every ſuch claim 
ſhall be a difleiſin, for. which the party ſhall have treſ- 
aſs, or a forcible entry if it be with force,2 56 b. 257.2. 
Where ſuch clalm made by the ſervant of him that right 
hath upon his commandment, ſhall be ſufficient to avoid 
a deſcent,and where nor; 2597 b.*.4. 258 4. & b. 259 a+. 
Where a claim of goods ſhall amount to a ſeiſure, and 
where not, 111 b. 7. | 
Where the bringing of an action ſhall amount to a cliim, 
263 4. F. J. x45 b. f. | 
ha wg ſhall hinder a temitter, and what not, vide tit. 
- Remitter. 
Where the husband diſcontinue che land of his wife upon 
condition, by the entry of his heir for rhe condicion 
broken the ſtate ſhall veſt in the wife without entry of 
claim, 202 u.. 336 b.. 337 af. 
Where an agreement to the entry of a firanger in the 
name of him that right hath in the fire years hall 
be a good claim to void a fine 243 4.*. 258 1. c. 
Within what time claim ought to be made aſter judgment 
in a writ of right, or upon a fine levied at the Common 
2 „245 bY. 262 a. *, vide tit. Fines. | 
Non Claim tio prejudice to an Infant at the Common Law, 
otherwiſe to a feme covert, 262 b. . vide tit. Fints. 
Vide tit. Diſtontinuance, & Entry Congeable. 
C. Contract. 
TI derivation of the word, 47 b.“. ;# 6 
What ſhall be faid a ſufficiem contract whereupon to 
ground an action of debt, and what not, 162 b. J. 
C Conuſans of Pleas. 
F what matters the Eocleſiaſtical Court ought to have 
connſans, and what not, 98 4. J. b. f.“ 
No conuſans grantable in attaint, vide fiat. 23 M. f. c. 3. 
No conuſans grancable in a Quare inpedit, war tit. Qua- 
re Impedit. © 
C Cope, quid? 4 b. 4.5. b. J. 


Fr C Copyhold. . | 
| J He ſigniſ cation of the 1 87 b. J. | 
The deſcription of a tenancy by copy; 75h.C.6d 25 
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Whence ſo called, 60 a. f. ; 

How Copyholders in ancient times were called, 58 a. f. 
61 a. F. 62 a. . N 

By what things a Copyhold cuſtom ought to be ſupported, 

8 b.*, 
What things may be granted by Copy, and what not, 
bef J. 

27 wee perſons admittances and voluntary grants by Co- 
py ought to be made, and by what not, 38 b f. 

where a grant by Copy ſhall be good by one who is not 
Dominus pro tempore, 58 b.“. ; |; 

By what means Copyhold land or right may be transferred 
over, and by what nor, 38 b. J. 57 a. f. 61 b. *. 

The form of a Copyhold ſurrender, 39 a. *. 

Where ſuch a ſurrender our of the Court of the Lord ſhall 
be good, and where not, 39 a. J. 61 b.. 62 at. 

What act, ec. by the tenant ſhall be ſaid a forfeiture of 
his Copyhold eſtate, and what not, 39 a. J. 93 a. . 

To what purpoſe the Lord ſhall be ſaid in by the ſurren- 
der of his Copyhold tenant, and to what not, 59 b. . 
Where the intereſt of the Copyhold eſtate (hall be bound 
by the ſurrender, and the admittance of the Lord ſhall 

have relation unto it, 59 a. f. 62 a. f. 

Where tlie eſtate of Ceſtuy que »je ſhall enſue the limitation 
in the ſurrender, and not in the admittance of the Lord, 
51 b. T. 61b. J. | 

Where the Lord ſha!l be compelled to make admittance 
according to the ſurrender to him which was Dominus 
pro tempore before, 59 b.“. 

Where a Cuſtom to have fines of Copyhold tenants upon 
the alteration of the Lord or tenant ſhall be good, and 
where not, 59 b. . 

Where fines in certain are unreaſonably exacted the Copy- 
holder ſhall not be compelled to pay them, 59 b. . 50 a. 

How Copyholders {hall implead, and be impleaded, and 
the form of ſuch plainr, 60 a. *. 

Where a Copyhold may be inrailed, and ſuch intail alſo 
docked by ſurrender, 60 b. f. 

What remedy a Copyholder hath againſt his Lord for an e- 
jectment without cauſe, &o b.“. 6 1 a.+. 62 b. J. 63 a. f. 

What remedy a Copyhold tenant hath for an erroneous 
recovery in the Court of his Lord, 60 a.“. 

The office and duty of, the Lord of a Copyhold Manor, 
<9 bx. 

Where admittances by the Lord out of the Court or Ma- 

nor ſhall be good, 61 b. *. ; 

Where the Wife of the Copyholder ſhall be endowed, and 
where nor, 33 b. J. vide tit. Dower. 

Tenants by the verge why ſo called, and how they differ 
from tenants by Copy, 61 a. *. 

The office and duty of a Steward of a Copyhold Mannor, 

vide Steward, 


The office and duty of a Bailiff of a Copyhold Mannor, 


vide tit. Bailiff. 
The difference between tenants at will, by cuſtom, and by 
the Common Law, vide tit. Tenant at will, 


C Corody. 


\ \ Here a Houſe or Land may be appendant to a Co- 
rody, 49 a.“. vide tit. Appendants. 


C Corporation. 
| He diſeription of a Coporation, and why ſo called, 
230 a. *. 

The diviſion of Corporations, 2 a. J. 250. a. K. 

How many ſeveral ways a Corporation may commence 
and be eſtabliſhed, 250 a. *. 

What Corporation ſhall take a fee ſimple without the 
word ( ſucceſſors ) and what not, 94 b. *. 

Where a ſole Corporation ſhall take a fee ſimple without 
the word (ſucceſſors) and where nor, 9 b. . 94 b.f, 


Where the priviledges belonging to a Corporation by pre- 
ſcription ſhall determine by the change of the ſame 
Corporation, and where nor, 102 b. . 

Where by the diſſolution ofa Coporation their lands ſhall 
revert to the donor, and ſhall not eſcheat, 13 b.*. 

Where and what Corporation may maintain a writ of 
right, and where and what not, 341 b. per tot. pag. 

Where a diſclaimer, or other act by an Abbot, Biſhop, &c. 
ſhall bind their ſucceſſors, and where not, 103 a. *. 

The power which Eccleſiaſtical Corporations had to diſ- 
poſe of their lands, c. at the Common Law, and how 
they are now reſtrained by ſtatutes, 44 a. f. 300 b. J. 
301 a.*. 325 b. J. 342 à. . 

What leaſes at this day are good by a Biſhop, Dean and 
Chapter, & c. and what not, 44 4. & b. 342 a. f. vide 
tit. Leaſes, 

Where and what Corporation may do and receive ho- 
mage, and where and what not, 63 b. J. 66 b. J. 67 a 
T. 341 b. f. vide tit. Homage. q 

Where a grant to a Corporation aggregate, albeit the 
head of the Corporation be wanting at the time, ſhall 
be good, and where not, 264 a. f. 


C Corruption of Blood. 


VW fere and what attainder ſhall work a corruption of 

blood, and where and what not, vide tit. Attainder. 

In what manner and degree the blood ſaid to be corrupted 
by attainder, 391 b. f. 

By what means the blood corrupted by attainder may be 
reſtored, and by what not, 8 a. “. 30 1 b.* J. 382 a. f. 
Where corruption of blood in the Father ſhall diſable the 

iſſue to inherit to his mother, 12 a. . 

Where corruption of blood in the father ſhall diſable the 
ſon to inherit to his brother, and where not, 8 a.. 
Where. corruption of blood in the eldeſt ſon ſhall hinder 

a deſcent to the youngeſt, 13 a. J. 392 a. *. 

Judgment to be hanged by Marſhal-law no corruption of 

blood, 13 a. J. vide tit. Heirs, 
C Colinage, 
W Here and by whom a writ of coſinage lyeth, 160 a, ꝗ. 
Where it lieth for a rent· charge or ek, ibid. 
C Colts, vide tit. damages. 
C Cotterelli, & Cottagium quid? 5 b. *. 56 b. 
C Covenant. 
W Here an aſſignee ſhall take advantage of a Covenant. 
without being named in the deed, and where not, 
384 b. J. 385 a. *. 

Where a man ſhall be bound by the covenants and conditi- 
ons in an Indenture, albeit he never ſealed the deed, 
and where not, 230 b. J. 231 a. f. 8 

Where a covenant in deed, ſhall deſtroy the covenant in 
Law, and where not, 384 a. J. vide tit. warranty, 

A releaſe of all actions and ſuits no diſcharge of a cove- 
nant before it be broken, ſecus ofa releaſe of coyenan:s, 
292 b. *. 

Where upon à covenant to pay mony at ſeveral days, 
after the firft default an action of covenant lyeth, other- 
wiſe of debet upon an obligation, 292 b. F. vide tit. 
Payment. 

C Coverture. 
T He fignification of the word, and whence ſo called; 
112 a. . 

Where a feme covert may be a purchaſor, and where the 

eſtate ſhall be ſaid to be in her before the agreement of 
Her husband, 3 a. f. 356 b. *. | 

Where laches ſhall be 122 in a feme covert, and where 
not, 246 b. f.“. 352 af. 356 b. J. vide tit. Infant. FR 

Where a feme covert may ſuc and be ſued without her huſ- 
band, 132 b. J. 133 a. per tot. pag. vide tit. Baniſhment. 

Where the breach of a condition in Law ſhall be a for- 
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feiture of the office or eſtate of a feme covert, and where 
nor, 233 b. b. J. vide tit. forfeiture. 

To what purpoſes a procurement precedent or agreement 
ſubſequent ſhall make a feme covert a diſſeiſoreſs, and 
to what not, 357 bY. : 5 : 

Where the dy'ng ſeiſed of a baſtard wi hout interruption 
ſhall bar a feme covert nulier, vide tit Baſtard. 

No priviledge of Non-claim to a feme covert at the com- 
mon Law, 202 b.*. 

Vide tit. Baron and Fe re. 


| C Covin and Fraud. 
Te deſcription 8 derivation of the word, 257 a. . b. +. 
Where aſſignment of dower or other lawful Act com- 
paſſed by covin ſhall be avoided, 35 a.*. 357 b. f. 

Where covin in diſſeiſing the diſcont nuee and infeoffing 
the party that right hath, ſtall hinder a Remitter, and 
where not, vide tit. Remitter, 

Where upon a condition of payment of mony, a covinous 
ayment in ſhew ſhall be no performance, 209 b.. 
Where and how fraudulent conveyances, extortions, &c. 
ſhall he avoided at this day, and againſt what perſons 
they ſhall be void, and againſt u hat not, 3 b. J. vide 

Stat. 13 El. c. 15. & 27 El. c. 4. 

Where a recovery by covin againſt a tenant for life ſhall 
be a forfeiture of his Eſtate, 362 a. f. *. 356 a. J. vide 
ſtat. 14 El. c.8. & tit. Forfeiture, 

Where a termor for years, gardian, ten int by the ſtature 
Merchant, Elegit, &c. ſhall ſalſifie a recovery by covin 
had againſt him in the reverſion, and where not, 46 a, 
+.*, vide fiat. 21 H. 8. c. 15. 

Where the fraudulent conveyance of the tenant to his heir 
ſhall not prejudice the Lord of his wardſhip, relief, 
&c. vide ſtat. Merton c. 6. & tit. wardſhip, 

Where a collateral warranty after a diſſeiſin by covin ſhall 
be no bar, 366 b. J. vide tit. iarranty. 


C Count, te tit. Pleadings, 

He Etymology and ſignification of the word, 17 a.. 
The office and nature of Count, 17 a. f. 303 b. . 
Where the Count var) ing from the words of the writ ſhall 
be good, and where not, 26 b. J. 54 b. F. 335 b. T. 344 

a, T. vide tit. Writs. 


C Court. 
He definition and derivation of the word, «8 a. *. 
The divers kinds cf Inferiour Courts and the ſeveral 
Judges of them, ibid. 
Court Baron whence ſo called, and in what place ſuch Court 
ought to be holden, and in what not, 58 a.* J. 
What Courts are of record, and what not, 117 4 J. 298 b. *. 
The Court of Parliament, and irs juriſdiction, vide tit. 
Parliament. 


The antiquity and juriſdiction of the Courts of Kings Bench N 


and common Pleas, 71 b. f.. 

The Admirals Court and its juriſdiction, and according to 
what Law they proceed, vide tit. Admiral, 

The Court of the Marſhal and its juriſd Rion, and accor- 
ding to what Law they proceed, vide tit. Marſhal, 

The County Court, Turn of the Sheriff, and Court Leet, 
168 a. J. b.“. 

The Eccleſiaſtical Court and its juriſdiction, 96 a. J. b. f.“. 


344 a. J. II. 
C Cui in vita, 
W Here ſucht writ lyeth by the wife after the death of the 
husband upon his alienation and diſcontinuance, and 
wherere not, vide ſtat . 2. c. 3. 
Where upon a recove y in an action of waſte agiinſt the 
husband and wife by deſault, the wife ſhall have a Cui 
in vita, 355 b. *. 


Vide tit. uod ei deforceat, & Reſceit. 


C Curteſie of England. 


Te deſcription of a tenant by the curteſie of England, 
and why ſo called, 29 a. T K. 32 a. *. 

of what things the huſband ſhall be tenant by the curteſie, 
and what not, 29 a. J. b. f. 30 h. *. 

of what eſtate of the wiſe the huſband ſhall be tenant by 
the curteſie, and what nor, 29 b. X. 

of what ſeifin of the wife the husband ſhall be tenant by 
the curteſie, and of what not, 29 a. f. 40 a. *. 

where the huſband ſhall be tenant by the curteſie of an 
eſtate in ſuſpence, and where not, 29 b. x. 

Where a ſeifin ſhall be ſufficient to make a tenancy by the 
curteſie, that ſhall not make a poſſeſſio ſratris, 15 b. +. 

Where the husband ſhali be tenant by the curteſie of a ſei- 
ſin of his wife had by intruſion upon the King. 30 by. 

What time of having iflue ſufficient to entitle the huſband 
ro be tenant by the curteſie, and what not, 29 b.. 30 a. x. 

What mant er of iſſue ſufficient to entitle him, and what 
not, 29 b.. 

Where the huſband ſhall be tenar t by the curteſie without 
having iſſue, 30 a. . 
Where the husband ſhall be tenant by the curteſie of an 
eſtate of the wife determined, and where not, 30 af. 
Whar thirgs neceſlary to a tenancy by the curteſie, 30 a. *. 
To what purpoſes the eſtate of the husband after iſſue is 
reſpected during the life of the wife, 30 a. *. 77 +, * 
124 b. f. 8 

Where the husband after the death of the wiſe cannot 
waive his eſtate by curteſie, and claim by deviſe, 30 a.” 

Where the crying of the child is not neceſlary to entitle 
the husband by the curteſie, 7bid. 

Where the husband ſhall be tenant by curteſie albeir the 
iflue _— by poſſibility inherit, and where not, 29a, 
- 40 a. f. 

In what caſes a man by having iſſue ſhall be tenant by the 
N where a woman ſhall not be endowed, 30 a. f. 

Where tenant by the curteſie after aſſignment of his eſtate 
ſhall be lyable to waſt, and where not, vide tit. waſte. 

Where after aſſignment he ſhall atturn to the grant of 2 
reverfion, vide tit. Atturnment, 

Where a warranty ofa tenant by the curteſie ſhall be a 
bar to the heir, and where not, vide tit. warranty, 

Where a feoffment upon condition ſhall exr.n& a title tobe 
tenant by the curteſie, notwithſtanding an entry for 
condition broken, 30 b. *. 8 


C Cuſtoms. 


THe derivation and ſeveral acceptions in Law of the woid 
( conſuetudo ) 58 b. C, \ 

What _ neceſſary to the eſſence of a cuſtom, 110 b. f. 
113 b. J. 

The difference between a cuſtom and a preſcription, 113 b. 

In what places a cuſtom may be alledged, and what cuſtoms 
may be alledged in upland Towns, and what in Bo- 
roughs, 33 b. J. 110 b. *. 

Where a cuſtom may be alledged againſt an Act of Parlia 
ment, and where not, vide tit. Præſcripti on, & tit. Deviſe 

Cuſtoms againſt reaſon void, 39 b. J. 69 a. *. 140 a.“ 
1412. © 

Where a cuſtom within a Manor to have a fine of ever 
tenant for marrying his daughter without the Lords 
licence ſhall be good, and where not, 139 b. J. 140 a. f. 

In what cuſtoms a preſcription ought to be alledged, and 
in what not, 175 b. *. 

Where by cuſtom a freehold and inheritance may paſs by 
ſurrender in the Court of the Lord, vide tit. Syrrender. 


Cuſtom that an Abbot or Biſhop ſhall pay reliet, good, t ide _ 


tit. Relief. ; 
Cuſtom that the heir of tenant in Socage ſhall be in 
ward 
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day after his claim to enter, the day of his claim ſhall © 


ward to the Lord good, vide tit. wardſhips 
Cuſtom of Gavilkind, vide tit. Gavilkind. f 
Cuſtom of Borough Engliſh what, 110 b. 140 b.“. 


Cuſtom that the youngeſt ſon ſhall inherit if he be not of 


If blood, good, 140 b.. EX 
1 — the deft daughter or ſiſter only ſhall inherit, 
good, ibid. ; | 
Uſage, and not uſage, a good argument in Law for proof 
or diſproof of any matter, 81 a.“. b.“. 
Vide tit. Preſcription. 


C Damages. 


'J proper ſignification of the word, 257 a.. 

Where upon a joynt action and recovery by parce- 
ners damages ſhall enure to them in ſeveralty, 198 a. J. 

Where upon a recovery in waſt by the Aunt and Niece, 
for waſte done in the life of the other ſiſter, the Aunt 
only ſhall recover damages, 7b;4. ; : 

Where upon a recovery in waſte by tenant for life and him 
in the reverſion, he in the reverſion only ſhall recover 
damages, 42 a.“. | —# 

Damages not the principal in an action of waſte, vide tit. 
Va k. 

Wheee damages ſhall be recovered in a writ of dower, and 
where not, vide tit. Dower. 

Where in an action of treſpas damages ſhall be recovered 
for the entry only, and where for all mean occupation, 
287 a. f. 

Where A writ of entry upon the Statute of R. 2. damages 
only ſhall be recovered for the entry, and not for the 
mean profits, 357 4.*. _ 

What damages and coſts the plaintiff ſhall recover in a 
writ of forcible entry, vide ſtat. H. 6. cap. 9. 

Damages not recoverable in a Quare 3mpedzt at the Com- 
mon Law, vide tit. Quare Impedzt. ö 

Where upon a feoffment by a diſſeiſor to divers perſons, 
the ſurvivor not agreeing to the feoffment ſhall be ex- 
cuſed of damages in a writ of entry, 269 b. J. 360 a. 
vide flat. Glouceſt. cap. 1. 


Where in a Præcipe the tenant plead Non tenure, or diſ- 


claim, the demandant may aver him tenant to recover 
his damages, vide tit. Averment. 
Where the defendant in an appeal fhall recover damages, 
and where not, vide tit. Abettors. 
Where the plaintiff may relcaſe damages, and have judg- 
ment of the principal, 353 b. J. 


C Day. 
He legal acception of the word, 134 b. *. . 

The common days between ſummons in real adi- 
ons and the ceturn, ibid. : 

The days antiently alloted to felons in tryal of life to 
make their defence, and the courſe of procceding 1n rhe 
Kings bench upon indi&ments at this day, ibid. 

What are ſaid dies ſpeciales, and what dies gratie, 134 b. 


135 à. F. 

In a. caſes ſuch days are granted, and in what not, ibid. 

To what purpoſe the day of N. ſi prius,and the day in bank 
are ſaid all one, 133.4. f. 2 

What are ſaid dies Juridici, and dies non Furidici, 135 a.. 

What dies arti ſiciales, and dits naturalts, 136 a. J. 

At what time foreign Nations begin to account the day, 
1 4. * 

what 4 be ſaid a year, half a year, a quarter of a year, 
and what a month in legal computation, 135 b.f. 

Where an action of debt lyeth not for mony to be paid at 
ſeveral days until all the days be incurred, vide tit. Debt 
and Payment. 40S 

Where the Common Law gave the diſſeiſee a year and a 


be taken incluſively, 255 a. . 
Where in a protection proteure for one year, the day of 
the Teſte ſhall be taken incluſively, 130 b. . 
An advice to Students in ſpending the day, 64 b.“. 
Vide tit, Time. 
| C Dean and Chapter. 


TI Etymology of the word Dean, 95 3. T7. 
The manner how Deans come in and are inſtalled at 
this day, 95 a.. 
Chapter what, and the ſeveral forts of Chapters, ibid. 
Vide tit. Biſhop, clergy & Corporation. 
C Debt. 


W Here an action of debt lyeth for rent, and where 
not, 47 a. f. b.“. 57 b.. 

What ſhall be ſaid a good plea in debt for rent, 47 b. T. 

Where an action of debt for Relief, Eſcuage, c. and 
where not, 47 b. K. 83 a. . | 

What ſhall be a ſufficient contract whereupon to ground 
an action of debt, and what not, vide tit. Contraft. 

Where upon payment of mony at ſeveral days an action 
of debt lyeth not before the laſt day be paſt, 47 b. *. 
292 b. g. * 

Where an action of debt lyeth by the grantee of a rever; 
before atturnment, and where not, vide tit. Atturnment. 

Where the Executors ſhall have an action of debt for the 
2 of rent, which the Teſtator himſelf could not, 
146 b. f. 

Where the acceptance of a leſſer ſum ſhall be a good bar 
in debt upon an obligation, and where not, vide tit. 
Acceptance, | | 

Where the acceptance of a collateral thing in ſatisfaction, 
{hail be a good bar in debt upon an obligation. vide ibid. 

Where an action of debt lyeth againſt an Infant upon a 
contract, and where nor, 172a,*. vide tit. Infant. 

Where by a releaſe of all debs an Execution ſhall be diſ- 
charged, 76 a. f. vide tit. Execution. 


C Deeds. | 
Deed what, and what things incident thereunto, 
25 b. J. 171 b. J. 

The divers kinds of deeds, 35 b. J. 36 2. f.. 

The ſeveral parts of a deed, and the nature and office of 
each part, 6 a. K. 2 29 a. b.. 

Where a deed ſhall be good, albeit the formal and orderly 

parts thereof be wanting, 7 a. f. 

The difference between a deed and a Charter, 9 a. J. 

What ſhall be ſaid a good delivery of a deed, and what 
not, 36 a. . 49 b. *. 

Where a deed ſhall receive tryal per pais, and where by 
the Court, 3s b. . 

Divers rules concerning the conſtruction of deeds, 36 a. *. 

The antiquity of ſealing deeds and Charters, 7 a.*, 

How the dates of deeds were anciently omitted, 6 a, C, 

Where every deed ought to be in parchment or paper, 
3s b. . 171 b. . 229 a *. 

Where a letter of atturney may be contained within a deed 
of feoffment, and where nor, vide tit. Livery of ſei ſin. 
What „ ſhall paſs without deed, and what not, 

121 b. . 

What Chattels ſhall paſs without deed, and what not, vide 
tit. Chattels. 

Where, and why a deed being pleaded ought to be ſhewed 
in Court, 35 b. J. 121 b. 225 a. . b. f. 

What manner of deed is pleadable in Court, and what 
not, 225 b.“. 

Where a ſtranger to a deed may take benefit thereby, 
_— — the ſame in Court, and where not, 
267 b. J. 317 b.. 

x . B 2 Where 
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Where and by what perſons a condition may be pleaded 
without ſhewing a deed in Court, and where and by 
what perſons not, 225 a.C b. f. J. 226 a. F. . 393 a. f. 

Where he deed of condition ought to be ſhewed, albeit 
the condition be executed, and where not, 226 a. f. 
227 b. T. 228 b. f. 

Where a deed remaining in one Court may be plcaded in 
ano her Court without ſhewing forth, 331 b.“. 

Where a deed ſhewed in Court ſhall be ſaid to remain in 
the cuſtody of the Courr, and where in the cuſtody of 
the party, 231 b ©. 

A deed poll what, and whence fo called, 229 a. J. 

Where one perſon may take advantage of a deed poll 
made to another, and how, 231 a. J. b. . *. 232 a. 
b. 7. 

The deſcription of an Indenture, and by what names it was 
called anticntly, and by what at this day, 219 a. f. 143 
b. *. 

Where a deed beginning Her indentura, and without and 
actual indenting, ſhall be no indenture; ſecus if the 
parchment or paper be indented, though there be no 
ſuch words, 143 b. f. 229 à. “. 

The ſeveral kinds of Indenturcs, and the forms of them 
229 b. 230 a. 

Where upon a gift in tail by Indenture, the part of the 
donee af er his death without iſſue ſhall belong to the 
donor, 229 à. J. : 

Where an Indenture ſhall be ſaid the deed of the feoffee, 
albeit no mention be made of j putting his ſeal to the 
deed, and where not 230 b. .*. 

Where a man ſhall rake and be bound by an Indenture, 
albeit he never ſcaled rhe deed, and where not, 230b J. 
231 b. T. K. 

Where 1 Indenture ſhall be an Eſtopple, and where not, 
vide tit. Eſtoppel. 

Where a reſervation of rent upon egalty of partition ſhall 
be good without deed, tide tit. Partition. 

Where aſſigument of dower ſhall be good without deed, 
and where not, vi de tit. Dower. 

Where an exchange ſhall be good without deed,and where 
not, vide tit, Exchange. 

Vide tit. charter, Defeaſance, Habendum, Inrolment, & Ob- 
ligation 


C Dcfault. 


i legal acception of the word, 259 b. *. 

The ſeveral cauſes allowed by the Law for ſaving a 
default, 259 b. J. 

Where ſickneſs ſhall be no cauſe to ſave a de ault, ibid. 

Where a recovery by default againſt one out of the realm 
in the Kings ſervice, ſhall not be avoided by error, vide 
tit. Recovery. 

Where upon a recovery by default in a real a&ion againſt 
tenant for life, a Qu ez deforceat lyeth, vide tit. Quod 
ei deforceat. 

Where upon a recovery by default a writ of deceit lyeth, 
vide tit. Deceit. 

Where judgment final ſhall be given n a writ of right up- 
on default of the tenant, 295 b. f. 

Vide tit. Non-ſuit, & Retraxit. 


C Dofeſance. 


He derivation of the word, 237 b. J. 
Where and what inheritances may be defeated by 
Indentures of defeaſance, and where and what not, 236 
b . 237 a+. 
Where an execution upon a recogniiance or ſtatute may be 
avoided by a defeaſance, vide tit. Execution. 
Vide tit. Deeds. 


C Deforcemen t. 
He fignification and derivation of the word, 331 b. . X, 


The difference between a deforcement, diſleiſin, 


abatement, c. vide tit. Abatement. 


C Degrees, 


8 * unde dicitur? 24 à. *. 
How the degrees of a conſanguinity are computed 
in the Common, Canon, and Civil Laws, 23 b. 24 a. +, 
vide tit. franhmarriage. 

The ſeveral ſorts of degrees in a writ of Entry, 238 b. g. 

What eſtate or change ſhall make a degree to have a writ 
of Entry in the Per, and what not, 239 a. f. *. 318 a. 4. 

Where albeit the degrees be once paſt, the writ may be 
brought within the degrees again, 239 a *, 

Where two eſtates ſhall make but one degree in a writ of 


Entry, ibid. | 
C Demand 


He ſeveral kinds of Demands, 291 b. f. 
The extent of the word, and what ſhall paſs, or he 
diſcharged by a releaſe of all demands, tide tit. Releaſe, 

At what place and time a demand of a rent to enter for a 
condition broken, or to have an Aſſize, ought to be 
made, and at what not, 144 a. T. 153 a. . b. f. 201 b. J. 
202 af *. 

Where a diſtreſs is granted upon not payment and de- 
mand, yet the grantee may diſtrain after the day of 
payment, without any demand, 144 a. T. 202 a. *. 

Vide tit. Requeſt. 

C Demurrer. 
Emurrer what, and whence derived, 71 b.. 
The form of a demurrer, 71 b. J. 

The ſeveral kinds of demurrers, 72 a.*, 

What things are admitted by a demurrer, and what not, 
72 à. T. 

Where there is a demurrer for part, and iſſue for other 
part, which ſhall be firſt tryed, 72 4. T. 125 b. J. 

The courſe of the proceeding of the judges upon à de- 
murrer, 72 a. f. . 

Where the party ſhall alledge ſpecial matter, and conclude 
with a demurrer, 72 2. 9 

Where a demurrer may be upon aid prier, receipt, vou- 
cher, wager of Law, & c. ibid. 

Where the party ſhall be compelled to joyn in demurrer, 
and where not, ibid. 5 


C Dene, ſeu Denne, quid? 4 b. J. ; b. . 
C Denizen. 


Te Etymology of the word. 129 a. V. 
The ſeveral acceptions of the word, 1294. T *. 
The difference between naturalization,and denization by 
the Kings letters patents, 8 a f. 129 a.* J. 
Vide tit. Alien, & Ligeance. 


C Departure, 


Or departure in deſpite 
traxit, 8 
Departure in pleading, 304 a. f. 
Where the rejoynder containing matrer ſubſequent tothe 
bar, ſhall be a departure, and where not, 304 aF- 
Where the defendant plead performance of covenanrs.and 
the plaintiff reply that he did nor ſuch an act. &c. to 
ſay that he offered to do it and the plaintiff refuſed, 
ſhall be a de parture, 304 a.*.* 
Where the party entituleth himſelf by the Common Law, 
to make it good by a cuſtom or act of Parijament ſhall 
be a departure, ibid. 
Where the party pleads an eſtate generally, in his ſecond 
plea to maintain it by a matter tantamount in flat 


of the Court, vide tit. Re- 
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ſhall be a departure, 304 a... 
Where the plaintift count of a gift, and maintain in his re- 
lication by a recovery in value, this is no departure, #6. 
where in an action tranſitory the varying of the plaintiff 
in his replica ion from the time and place alledged in 
the Court ſhall be no departure, 292 a. . b. f. vide tit. 
Action & Pleading. : 
C Deraig nment. 


Tae ſignification and derivation of the word, 136 b.*. 
Where by deraignment of the anceſtor the warranty 
deſcended upon the heir ſhall be defeated, vide tit. 


Warranty. 
C Detinue. 


WW Here and for what things a writ of detinue lyeth, 
and where and for what nor, 286 b. *. 

Where the defendant ſhall wage his Law ina Detinue, and 
where not, ibid. F 

Where in a detinue of Charters, ſummons, and ſeverance 
lyeth, ibid. 

Where a releaſe of actions perſonals ſhall be a good plea in 
derinue of Charters, bid. 

Where a Capias lyeth ina detinue, and where nor, ibid. 

C Deviſe. 
He ſignification of the word { Deviſe) 111 à4. F. 
Where deviſes ought to have conſtruction according 

to the intent of the deviſor, & where not, 25 a.“. 322 b. 

Where an inheritance ſhall paſs by deviſe without the 
word ( Heirs ) 9 b. f. 322 a ©. b.“. 

A deviſe to a man and his heirs males a good eſtate tail, 
27 à. J. 

Where by a deviſe to a man and his heirs males the ſon of 
his daughter ſhall not inherit, 25 a.*, 


Where an eſtate may paſs by deviſe, that cannot by act be 


executed in the life of the deviſor, 42 a *. 


Where the diviſee ſhall take the thing deviſed without the 


aſſent of the Executors, and where not, 12 1 a. C. 


Where upou a deviſe of lands the freehold ſhall be ſaid in 


the deviſce before entry, 111 a. ©. 
What remedy the deviſee hath upon the intruſion of a 
* ſtfanger, and a diſcent caſt before his entry, ibid. vide 
Entry Congeable. ; 
Where the deviſee of a reverſion ſhall diſtrain, &. with- 
our atturnment, vide tit. Atturnment. 


Deviſe of lands by cuſtom before the Statutes where good, 


and where nor, 111 a. bf. 

Where by a cuftom to deviſe lands, a deviſe of a rent out 
of the ſame lands ſhall be good, 111a.*, q 

Where deviſes of lands, & c. ſince the ſtatutes of 32 & 34 
H.8.ſhall be good, and where nor, and where ſuch deviſes 
ſhall be good for the whole, and where but for part, 111 
b. per tot. pag. vide ſtat. 32 H. 8. c. 1. & 34 H. 8. C5. 

Where the cuſtom to deviſe lands holden by Knight: ſer- 
vice, ſhall continue notwithſtanding the making of thoſe 
ſtatutes, 111 b. . 11 3 a. . 

Where a deviſe by the husband to the wife ſhall be good, 
but nor e contra, 112 a. b. T. 

Where a deviſe of lands to be ſold by executors ſhall be 
good, and where ſuch ſale by them ſhall be good, and 
where not, 112 b. 1134. 236 a. per tot. pag. 

What words ſhall amount to a condition in a deviſe, that 
make no condition in a deed, vide tit. Conditton. 

Where a feoffment being made to the uſe of a laſt Will, or 
of ſuch perſons as ſhall be named in the laſt Will, the 
eſtate ſhall be ſald to paſs by the Will, and where by the 
feoffment, 27 1 b. . vide tit. uſis. 


Vide tit. Teſtament. 
C Divorce, 


"8 derivation of the word, 235 a. Tf. 
The ſeveral kinds of divorces, and which diſſolve the 


marriage 4 vinculo Matrimoniz, and which not, 15d. 

Where notwithſtanding a divorce the wife ſhall be endow: 
ed, and where not, vide tit. Dower. 

Vide tit. Baſtardy & Marriage. 

C Diſability. 
He ſeveral diſabilities in Law in the perſon to bring 
apt mms and who were anciently diſabled, and 
who at this day, 128 a. f. 135 b.“ ©, 

Where and in what actions alienee ſhall be a gobd plea in 
diſability of the perſon of the Plaintiff, and where and 
in what not, vide tit. Alien. 

Where and in what actions Outlawry ſhall be a good plea 
in diſability of the perſon, and where and in what not, 
vide tit. Outlawry. 

Where excommunication ſhall diſable the plaintiff to bring 
an action, and where not, videtit. Excommunication. 
Where profeſſion in Religion ſhall diſable the plaintiff, and 

where not, vide tit. Proſeſſion. 

Vide tit. Capacity. 


C Diſceit. 


VV Here upon a recovery by default in an action of 
waſte a writ of diſccit lyeth, 355 b. T. vide tit. 
Quod ei deforctat. 


Where upon a recovery by default had againſt a perſon in | 


priſon, a writ of diſceit lyeth not, 259 b. *. 


C Diſcent, vide tit. Heir & Inheritance. 


T* ſignification and derivation of the word, 239 a. J. 
Where and what atrainders ſhall hinder the diſcenc 
of lands, c. and where and what not, vide tit. Attaix- 
der, & Corruption of Blood. 

Where lands veſted by diſcent ſhall be deveſſed by the 
birch after of an heir more near, vide tit. Heir. 

Where the heir ſhall rake by purchaſe,and nor by diſcent, 
vide ibid. | 3 

Where the heir ſhall have an appeal of the death of his 
anceſtor, where the party by whom he conveys his diſ- 
cent could not by poſſibility, vide tit. Appeal. 

where the heir ſhall be in by diſcent of an eſtate that by 
polſibilty could not be in his anceſtor, 378 b. f. 

Where Chatrels ſhall deſcend, vide tit. Chattels, 

Where and what diſcent ſhall rake away the entry of him 
that right hath, and where and what not, vide at large 
in tit. Entry Congeable. 


C Diſclaimer. 


Tee Etymology and ſignification of the word, 102 à. *. 
The ſeveral kinds of diſclaimers, ibid. 
Where and what perſons may diſclaim in the ſeigniory, 
and where and what not, 101 b. 102 a. . 
What is wrought by ſuch diſclaimer in the ſeigniory, 102 
. * 


where upon the diſclaimer of the tenant in real action, 
the demandant may enter before judgement, 362 a. J. 


3634, J. 
C Diſcontinuance, 


Te deſcription of a diſcontinuance, 325 4. *. 

The derivation and ſeveral acceptions of the word, 
325 a. J. 

How many ſeveral ways a diſcontinuance may be wrought, 
and to the prejudice of how many ſeveral perſons, 325 
a. J. b.. 

wha! inheritances may be diſcontinued, and what not, 
327 b. *.331 b. J. 332 ab.f. 325 b. f. 

Where the deveſting or diſplacing the eſtate of another by 
alienation ſhall work a diſcontinuance, aud where nor, 
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Where the alienation of a Corporation was a diſcontinu - Where tenant in tail diſſeiſe his leſſee for life, and make 2 
ance to che ſucceſſors at the Common Law, and where feoffment, and the leſſee dye, this ſhall be no diſcoi. 
not, 325 b. 341 b. J. 340 a. & b. 347 4. vide tit. Corpora- tinuance, 333 b. J. 5 : 
tion. how ſuch diſcontinuances are prohibited at this day, Where a feoftment by tenant in tail to him in the rever- 


where ard what. act by the husband was a diſcontinuance fion or remainder ſhall be a dilcontinuance, and where | 


of the lands, ec. of his wife at the Common Law, and not, 335 à. T. J. | 
what ſhall be a diſcontinuance at this day, and where, Where a feoffment by tenant in tail, the reverfion or re- 
and what not, 326 a. per tot. pag. vide ſtat. 32 H. 8. c. 28. mainder in the King ſhall be no diſcontinuance, 335 a.. 
tit. Entry Congeable. . : vide ſtat. 34 H. 8. cap. 20. 
W hat ach or coveyance by tenant in tail ſhall be a diſcon- Where a reverſion may be reveſted, and yet the diſcon- 
tinuance of the eſtate tal, and what not, 326 b.f. 327 tinuance remain, 335 4. J. 
a. b. f. 328 a. 334 b.“. A : Where the eſtate which wrought the diſcontinuance is de- 
where the diſcontinuance of the wife tenant in tail ofthe feated by entry for condition broken, ec. the diſcon- 
gift, ec. of the husband ſhall be void, vide ſtat, 1 Hl. 7. tinuance it ſelf is avoided, 336 b. + *. 
c. 20. and what act by the wife ſhall be ſaid a diſconti- Where and by what means an eſtate tail may be diſconti- 
nuance within that Stat. and What not, vide bid. nued by him that was never ſeiſed of the ſame eſtate, 
"Where the feoffment of the husband being joyntly ſeiſed and where and by what nor, 338 b. J. 3394. b. 340 à. 
in ſpecial tail with his wife, ſhall be diſcontinuance to 347 a. J. b. f 


the iſſue after the death of he wife, 326 b.. where the eſcheat of a reverſion in the life of tenant in 
Where the alienation of one joytenant ſhall be a diſconti- tail not executed in his grantee, ſhall work no diſconti- 
nuance to his companion ſurviving, 188 a. . 327 b. J. nuance to the iſſue, 340 b. 


Where a partition between Parceners ſhall work no diſ- Where the alienation of a Parſon, Prebend, &c. ſhall be no 
continuance, 173 4.*: | 3 diſcontinuance to the ſucceſſor, 341 4, f. b. 7. 

Where a warranty annexed to a releaſe or confirmation Where a condition to enter upon the aliena ion and death 
ſhall work a diſcontinuance, and where not, 328 b. of renant in tail without iſſue, ſhall prevent a diſconti 
329 4.3394 *. ; nuance, vide tit. Condition. 

Where the releaſe of an Abbot with warranty (hall be no Vide tit. Entry Congeable. 
diſcontinuance to his ſucceſſor, 329 a.*. 


Where the grant of a rent in fee with warranty by renant C Diſparagement in Marriage. 
in tall ſhall be no difcontinuance to his iſlue, but at his He Erymology of the word (Diſparagement) 80 4. 
election, 332 b. J. The ſeveral kinds of diſparagements in marriage, 


Where tenant in tail of a rert diſſeiſe the ter-renant, a Ts 
feoffment by him with waraaty ſhall be no diſcontinu- — - laid a' diſpargement, and what not, 
ance of the rent, ibid. . g n 

Where 2 grant, releaſe, or confirmation in fee to a leſſee; ry e Oo — ny 9 
for years by tenant for life or in tail ſhall work no di vyhere a diſparagement by one joyntenant ſhall be a for- 
corinulnge, 1329 V. 3308 7. 332 bY. feiture of the wardſhip as to both, 80 b. ꝗ. 

Where the conveyance of an ipher jtance that lieth in li Upon diſpara gement to the heir who ſhall enter and ouſt 
very, whereto An. is requiſite, ſhall work no diſ- the Gardein, and who not $1 2.4 e 
continuance, 332 b. f. 15 7. To - | 

Where a fine 1 by tenant in tail of a reverſion upon a — _ 1 ſhall be in ward again, 
leaſe for years ſhall be a diſcontinuance, ſecus of a re- 4 fit * & wardſhi 
verſion upon a leaſe for his own life 323 b.“ 8 , 4 | Po 


Where a leaſe by tenant in tail for the life of che leſſee was Prot 
a dion ms at the Common Law during the parti- C Diſſeiſin. 
cular eſtate, 333 a. T*. 336 a. *. 338 b. f. vid: ſtat. He definition of a Diſſeifio, and the ſigniſication of 
32H.8.c.28 where ſuch Icaſe ſhall be good at th s day, the word, 153 b.“. 181 4. f. 
and where not. How it differeth from an abateme nt, intruſion, &c. vide 
Where the frec hold may be diſcontinued, and not the re- tit. Abatement. | | | 
| verſion, 333a-T. What ſhall be ſaid a diſſeiſin of a rent ſeck to have an 


Where a reyerfion in fee upon a Jeaſe for life, or gift in Aſſiſe, and what not, 153 a. b.. 161 b. 5. J. 
tail being executed in the life of tenant in tail a ho made What ſhall be ſaid a diſſeiſin of a rent - ſervice, and what 
the eſtates, ſliall be a diſcontinuance to his iſſue, and not, 160 b. 161 a. b. J. = 
where not, 333 à. 234 4. 335 b. J. , What ſhall be ſaid a diſleiſin of a rent- charge, 161 b. f. J. 
Where a gift in tail by tenant in tail, and a releaſe to the Where a man ſhall have ſeveral A ſſiſes for one diſſeiſin of 
donee in fee ſhall be no diſcontiuuance after the death one and the ſame rent, 15 3 b. J. 
of the donee without iſſue, ſecus of a leaſe for life and Where an Aſſiſe lyeth againſt a Coadjutor, or Counſel, or 
ſuch releaſe, 333 b. *. f | to a diſſeiſin, notwithſtand ing the death of the tenant, 
Where tenant in tail make a gift in tail, a feoffment in fee 180 b. J. 
by the donee ſhall be no diſcontinuance after his death Where the agreement of him in the reverſion to a diſſeiſin 
wichout iſſue, 327 b. of the tenant for life to his. uſe, ſhall make him a diſſeiſor 
Where tenant in tail make a feoffment of a Manor with in fee, 108 b. C. 
an Advowſon appendant, and dye, his iſſue may preſent Where a diſſeiſin of the tenant in a Precipe by the deman- 
before recontinuance, ſecus if the feoffee had preſented dant to the uſe af others, ſhall nor abate the wrir, ibid. 
in the life of tenant in tail, 333 b.*. _ Where the entry of a man into lands of his own wrong 
Where a fine ſur grant & render by tenant in tail, not exe- ſhall be a diſſeiſin, notwithſtanding his clam to hold 
cured in his life ſhall be no diſcontinuance to his iſſue at the will of the tenant, 271 a. f. 


i bid. | | Where a particular tenanc holding over his eſtate ſhall be 
Where a reverſion with warranty not executed in the life reputed a diſſeiſor, abator, , and where a tenant & 
of tenar t in tail ſhall be no diſcontinuance, ibid. lufferance; 271 a. f. J. vide tit. Tenant at 3 

ere 
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Where he in the remainder for life diſſeiſe the particular 

tenant, by the death of the tenant, the diſleifin ſhall be 
purged, 276 a. *. 1 | _ 

Where the confeſſion of a diſſeiſin ſhall be prejudicial to 


the tenant in a real action, and where not, 289 a. *. 


Where the payment of rents, or ſervices to a ſtranger by 


the tenant ſhall be a diſſeiſin to the Lord, and where 
not but at his election, 323 a. & b. 324 4. & b. 
Where and to what purpoſes a feme covert ſhall be ſaid a 
diſſeiſoreſs without her proper act or entry, and where 
and to what not, vide tit. coverture. f 
where continuance in poſſeſſion after the claim of him that 
right hath ſhall be a diſſeiſin, vide tit. Continual claim. 
Where tenant for years, Gardein, tenant by Elegit, &c. by 
their feoffment ſhall be diſſeiſors, 330 b. *. 397 a. K. b. f. 
Where one Joyntenant may diſſeiſee his companion, and 
* what judgment ſhall be given upon the recovery in an 
Aſſiſe, vide tit. Joyntenants and Fudpement. : 
What acts by diſſeiſor ſhall be good to bind the diſſeiſee, 
and what not, 354.*. 357 b. f. 


Vide tit: Aſfiſe 
C Diſtreſs. 


He derjvation of the word, 96 a. f. 
Of what things a difircſs may be taken, and of what 
not, 47 a. J. b. . 
How the diſtreſs ought to be demeaned, 47 b. f. 7 
What ſhall be ſaid a ſufficient pound ro impound a diſtreſs 
and what not, ibid. ; 
Where the owner may make reſcous of a diftreſs taken 
wimhout cauſe, and where not, vide tit. Reſcons.. 
Where a diſtreſs in the night ſhall be good, and where not, 


142 4. *. 


Diſtreſs inſeperably incident to every ſervice, 150 b. ©. 


181 b. f. 

For what ſervice incertain the Lord may diſtrain, and for 
what not, 96 a. f. 

Where a diſtreſs lyeth for a rent ſeck, 153 a. f. 

Where the Lord may diſtrain the cattle of his tenant cut 
of his fec, and where not, 161 a.. 

Where the owner may make Reſcous ofa diſtreſs taken for 
damage feſant out of the land in which, &c. ibid. 

Where a diſtreſs lyeth by executors for arrerages of rents, 
viae ſtat. 32 H. 8. c. 37. : 

Where the Grantee of a Seigniory or reverfion ſhall di- 
ſtrain withour atturnment and where not, vide tit. At- 


. Turnment. 
C Double Plea. 


/ Here and why ſuch plea not allowable in Law by 
one tenant and defendant, 303 a. J. 304 a. *. 
Where in pleas dilatory duplicity of matter may be uſed, 

- ſecus in pleas 3 and perpetual, 304 a. *. 

By what means a man having divers diſtin& matters in ex- 
cuſe x a of an action may take advantage of them all, 

304 4. J. 
Vide tit. Pleading. 
; Dover. 
He definition, and derivation of Dower, 30 b. J. 
The divers kinds of Dowers, 33 b.*.39 b. C. 
The deſcription of Dower at the Common Law, 30 b. . 
a. “. 5 

erst hinge requiſite to the conſummation of Dower, 31 
4. K. 32 à. J. 

The wife of what perſon ſhall have Dower of the lands of 
her husband, and of what not, 30 bf. 31 a. *. 

The priviledges incident to dower, 31 a. *. 

Of what inheritances the wife ſhall have Dower, and of 
what not, and in what manner they ſhall be aſſigned 
unto her, 30 b. f.“. 324. f.“. 37 b. J. 164 b.*. 165 a. f. 
307 a. *. 


Of what Caſtle or Manſion houſe the wife ſhall be endowed? 
and of what nor, 30 b. F. 31 b. K. 16g a. g. f 

Of what ſeiſin of her husband the wife ſhali be endowed, 
31 4. J. 226 b. J. 258 b. f. 

Where the wife ſhall no: be endowed of the ſeiſin of her 
3 had by intruſion upon the Kings poſſeſſions, 30 


Dos de dote where it ſha!l be, and where not, 31 à. J. b. f. 


40 b. . 

Where the wife ſhall be endowed of an eſtate of her hus- 
band determined, 31b.*. 

Where the wife ſhall not be endowed upon a remitter or 
alteration of the eſtate to the h- ir, 31 b. N. 

Where the wife ſhall not be endowed, albeit the iflue by 
poſſibility may inherit, ee converſo, 31 b. J. 40 b. +. 
Where the wife being an Alien or Jew ſhall be endowed, 

and where not, 31 b. J. 

Where the wife ſhall have dower of a thing ſuſpended or 
extin&, and where not, 32 a.*. 

Where the wife ſhall be endowed according to the im- 
provement, or decay of the value of her husbands eſtate 
after his death, and where not, 32 a. 5. ©, 

Where the wife divorced ſhall have dower, and where nor, 
32a. J. 33 b.. 

Where the wife ſhall loſe her dower by Elopemenr, and 
wh-re not, 32 a. J. | 

Where the wife ſhall be endowed in ſeveralty by metes and 
bounds, and where not, 32 b. f. 

Where a charge ſhall be good againſt the wife made after 
her title to Dower, and where not, 32 b. f. 33 4. “. 173 


a. J. 

Where the wife ſhall loſe her Dower by the attaind er of 
her husband, and where not, 31 a.*. 3 af. 41 a. *. 4 
392 b.. | . 

Where the wife ſhall recover damages in a writ of dower» 
and where nor, 32 b. . 

What (hall be ſaid a good Plea in Dower to bar the wife of 
d. mages, 33 4.*. 

To what purpoſes the dower of the wife ſhall be ſaid a 
continuance of the eſtate and poſſeſſion of her husband, 
and ro what not, 241 a. f.“. 244 a. J. 

Of whar age the wife ought to be to have dower, 33 a. *. 

7 a.. 

W hat ſhall be ſaid a good marriage as to dower, and what 
what not. 33 a. . I. h. f. 

Where the diſability of the wife during coverture, being 
removed before the death of her husband ſhe ſhall be 
endowed from the firſt ſeiſin of her husband, and where 
not, 33 a. J. ; 

Where the wife ſhall have dower which cannot have an 
Appeal of the death of her husband, & e converſo, 33 
b 


«+. 

Upon what death of the hus band the wife ſhall be endow - 
ed, and upon what not, 33 b.“. 132 b. f. 

where by cuſtom the wife ſhall be endowed of the whole, 
and where of the moity, and where but of the fourth 
of her huſbands eſtate, and in what place ſuch cuſtom 1s 

* pleadable, 33 b J. 110 b. J. 111 4. f. 

The deſcription of a dower ad oftium Eccleſie, 35 a. T. 

Where ſuch dower ſhall be good without deed, 34 a J. 

At what age the husband may endow his wife ad oftium Ec- 
cleſia, 34 2.*. 38 a. *. 

Such endowment not good by tenant in tail, 38 a. F. 

Where the wife ſhall enter into her dower after the death 
of her husband without aſſignment, and where not, 34 
b. F.“, 37a. C. 

What things are requiſite to aſſignment of dower, 34 b. J. 


$4. f.“ | 
By what perſons ſuch aſſignment may be made, 34 b. J. 
5 .*. | 
? Where 
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where aſſignment of dower by a difſeiſor,ec.ſhall be good 
againſt the diſſeiſee, and where not, 35 a.*. 357 b. f. 

Where one tenant of the land ſhall rake advantage of an 

* aſſignment of dower made by ano:her tenant, and v here 


not, a. f. 
Of — aſſignment of dower may be made, 34 b J. 
a.. 

Where an aſſignment of dower ſhall work a degree to have 
a writ of entry in the Per, and where not, 239 à. f. 

The deſcription of dower ex aſſenſu patris, and of what 
renements ſuch endowment may be made, 35 4. J. 

By what perſon ſuch endowment ſhall be good, and by 

what nor, 35 b. *. 37 à. “. 1 . 

At what age a man may endow his wife ex aſſenſu patris, 
35 b. d. 38 . *. | 

Dower ex aſſenſa matris, fratris, &c. where good, and 
where not, 35 b.. 

Of what part of the land dower ex aſſerſu patris, and ad 
oſtium Eccleſiz, may be made. 34 b. f. 35 4. . 

Where the wife may diſagree to dower 44 oftium Eccleſiæ, 
or ex aſſenſu patris, and where agreement to one dower 
ſhall bar her of another, and where not, 36 a. J T. vide tit. 

Ynture. ; 

Wfat ſhall be ſaid a ſufficient act by the wife ro determine 
her election to dower, and what not, 145 4. J. 

The deſcription of dower de la pluis beale, 38 . J. 

Where the wife ſhall retain for part, and recover againſt 
the Gardien in Chivalry for part, 39 a. F. : 

Where a writ of dower lyeth againſt the Gardein, and 
where againſt the heir, 38 b. T7. 

What ſhall be a good plea by the Gardien in bar of dower, 
and what not, 39 2.*. 

What a writ of admeaſurement of dower lyeth by the Gar- 
dien, and where by the heir, vide tit. 4dmraſurement. 

What ſhall be the ſureſt proviſion for the wife for her 
dower, 34 b.. 36 b. J. 37 2. f. 

where a man by having iſſue ſhall be tenant by the curte- 
te ſie, where a woman ſhall not have dower, vide tit. 
Curteſie of England. : oY 

Where tenant in dower ſhall be liable to waſte after aſſign- 
ment of her eſtate, and where not; vide tit. Maſte. 

Where after aſſignment ſhe ought to atturn to the grant of 
the reverſion, vide tit. Atturnment. 

Collateral warranty no bar in a writ of dower, vide lit. 
Warranty. N ; 

Where a protection may be caſt in a writ of dower, and 
where not, 1314. f. . 

C Dreuchs, quid? 5 b.*. 
C Dunum, Duna, ſive Dun, quid? 4 b. J. 


C Droit, vide tit. Right. 


— 


C Dum fuit infra ætatem. 


W Here and by whom ſuch writ lyeth, 247 b ©. 
| Where baron and feme infants joyn in a feoffment 
by indenture, the feme after the death of her husband 
may have a Dum fuit infra ætaten; ſecus where her 
ſelf was of full age at the time of the feoffment, 337 a.*. 
vide tit. Entry Congiable. = 
Where an infant tenant pur auter vie make a feoffinent, and 
. _ que vie dye, Dum fuit infra ætatem lyeth not, 336 


Where upon a feoffment by two joyntenants within age, a 
Dum fuit inſra ætatem lyeth by them ſeverally, 337 a. 

Where two joyntenants, one within age, andthe otlier of 
full age make a feoffment, the infant ſurviving ſhall 

have a Dum fuit infra, &rc, but for a moity, 337 b. . 
vide tit. Foyntenant. 

Vat tit. Infant. 


C Dum non compos mentis. 


T* ſeyeral ſorts of Non compos mentis, 247 a. . 
By what means a feoffment or other eſtate made b 

a Non compos mentis may be avoided during his life, and 
by what not, 247 a. J. b. f. 

Where a fine or recovery by a Non compos mentis ſhall bar 
his heir, 247 a. J. : 

Where the entry of the heir of a Nen compos mentis ſhall be 
congeable, where the entry of the anceſtor was not, vi- 
de tit. Entry Congeable, <a 

Where a Non compos mentis may be a purchaſor, 2 b. . 

By what perſon a writ of Non compos mentis lyeth, and by 
what not, 247 b. . 

Where the act or wrorg of a Non compos mentis ſhall be 
imputed to him, and where not, 247 b. f. | 
Atturnment by a Non conpos, &c. void, vide tit. Atturns 
ment. : 
Vide tit. Ideot. 


| C Eire. 
PF: He ſignification of the word, 293 a.C. 
The authority and manner ot proceeding of the 
Juſtices in Eire antiently, 293 b.. 


C Election. 


W Here a man having ſeveral remedies for one thing, 
the election of one remedy ſhall conclude him as 
to the other, and where not, 146 a. f. 
Where an election is given to ſeveral perſons, the ele&ion 
of which of them ſhall ſtand, 245 a. . | 
Where of two ſeveral things who ſhall have the election, 
I45 à. *. f 
Where ſuch election ought to be in the life of the parties, 
and where not, 145 à. f. 5 
Where a man by his act and wrong ſhall loſe his election, 
145 4", 
Where the priviledge of election ſhall deſcend,or is tranſ- 
fc rrable over, and where not, 46 b. . 166 b. *.186 b. 
What ſhall be ſaid a ſufficient act to determine the ele&i- 
on of a Grantee of a rent charge, to make it an annnity 
or rent, and what not, vide tit. Annuity. 

What act by the wife ſhall determin her election of dow- 
er, and what not, vide tit. Dower. | 
Where the Lord may elect to have the wardſhip of the heir 
of his tenant, or take himſelf to the ſervices,83 b. C. 
Where the Lord ſhall have election io ayow upon the Fe- 

offor or Feoffee, and where not, vide tit. Avowry. | 
Where it ſhall be in the election of the tenant to vouch, t. 
by reaſon ofa warranty in deed, or in law, 384 b. J. 
Vide tit. warranty. 
C Elegit. 


Uch wrir whence ſo called, and where it lieth 289 b. f. 
What things the Sheriff may deliver in execution up- 
on ſuch wrir, and what not, 289 b. f. vide ſtat. W. a. c. 18. 
Viae at large in tit. Execution. 
C Elopement. 
E Were d what, 32 a. J. b. f. 
Where the wife ſhall loſe her Dower by Elopement, 
and where nor, vide tit. Dower. 
C Emblements. 
W Here a leſſee at will ſhall have the emblements after 
his eſtar determined, and where not, 33 a. J. b. d. 
Where a tenant for life or his executors ſhall have the 
NY after his eſtate ended, and where not, $5 
Where the leſſee for years of a tenant for life ſhall have the 
corn after the death of his leſſor, 55 b. f. Q 4 
Where the husband ſow the land of his wife, his executors 
ſhall have the corn, 107d. | 


Where 
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Where the hufband joyntenant with his wife ſow the 

ground, the wife ſurviving ſhall have the corn. fbi. 

Where land diſcend to a daughter who ſow the ground, 
the ſon born after ſhall not have the corn, 55 b.“. 

' Where the eſtate of the tenant is defeated by a right pa- 
ramount, forfeiture, condition, &c. the tenant ſhall 
not have the corn, ibid. 

Where the diſſeiſee by his regreſs ſhall have the emble- 
ments ſevered before the entry, ibid. 

Wherc tenant by ſtature Merchant ſow the land, and after 
is ſatisfied by a caſual profir, he ſhall have the emble- 
ments, $5 4. *, 

The remedy which the tenant hath to come by the corn 
after his eſtate ended, 56 a. f. 


C Entry, and Entry Congeable. 


T* divers writs of Entry, 239 a. K. 

The ſeveral writs of en ry ſur diſſeiſin, and where 
each writ lyeth, 238 b. * J. 

What ſhall make a degree to have a writ of entry in the 
Per, and what not. vide tit. Degrees. 

What remedy the diſſeiſee had at the Common Law where 
the land was conveyed beyond the degrees, and what at 
this day, vide ſtat. Marlbridge cap. ult. 

Where an entry generally into one acre ſhall be ſaid an 
entry into others, and where an entry into part ſhall be 
an entry into the whole, and where nor, 15 a. J. b. f. 
252 b J. 

Where the entry of one parc ener ſhall be accounted in Law 
the entry of both, and where not, 243 b. *. 373 b. J. 

74 a. *. 

where the entry of a ſtranger to the uſe of him that hath 
right or title of entry ſhall veſt the eſtate in him before 
agreement, and where not, 245 a. J. 258 a. f. 

What act upon the land by him that hath a right of entry 
ſnall amount to an entry, and what not, 49 b. J. 245 
b. F. 368 a.“. 

Where an entry into one acre in the name of other acres 
in the ſame County ſhall be ſufficient for both, and where 
not, 25 2 b. per tot. pag. 

Upon what conveyances the freehold ſhall be ſaid in the 
purchaſor before entry, and upon what not, vide tit. 
Freehold. 

Where upon a condition broken a man ſhall be adjudged in 
poſſeſſion maintenant without entry or claim, vide tit. 
Condition, & Continual Claim, 

Where a tortious entry ſhall gain an Inheritance by wrong 
which is in Abeiance, vide tit. Abeiance. 

Why anciently a long poſſeſſion, and why at this day a 
_— ſhall rake away the entry of him that right hath, 
236 b.. 

The diſcent of what inherirances ſhall toll an entry, and of 
what not, 237 b. J. 

The diſcent of what eſtate ſhall toll an entry, and of what 
not, 239 a. . | 

Where the dying ſeiſed of a ſeiſin in Law ſhall toll an en- 
try, 239 b. 7. 

Where the dying ſeiſed of a reverſion or remainder ſhall 
toll an entry, and where nor, 239 b.*, 

Where the diſleiſor make a leaſe for his own life and dy- 
eth, . ſhall not toll the entry of a diſſeiſee, 

239 b. * | 

Where a collateral diſcent ſhall toll an entry, as well as a 

& lineal, 239 b. . 

Where a diſcent after a recovery and before execution, 
ſhall take away the entry of the recoveror, and where 
not, 238 a. f. 

Where a diſcent caſt, the diſſeiſee being in priſon, ſhall not 
toll his entry, ſecus of a perſon recluſe, or where the diſ- 
ſeiſin was before impriſonment, 258 b.“. 259 a. per tot. pa. 


Where a diſcent caſt the diſſeiſee being beyond ſea ſhall 
not toll his entry, 260 a. J. b. f. 261 a. 262 b. +. 

Where a diſcent caſt in time of vacation of an Abbathy or 
other ſole corporation ſhall not toll the entry of the tuc- 
ceſſor, 263 b. 264 a. f. 

Where a title of entry ſhall not be tolled by a diſcent, 
240 a.f, J. b. f *. ; 
Where the entry of the diſſeſec ſhall be congeable upon 

the Lord by eſcheat, and where not, 240 a, +. 

where upon the diſcent the heir is remit ed to another 
eſtate then his anceſtor dyed ſeiſed of, the entry of the 
diiiciſee is congeable, 238 b. f. ; 

where a diſſeiſor make a gift in tail, and af er divers dif- 
cents the iſſue in tail dye wit out iſſue, the entry of the 
difleiſee ſhall be congeable upon him the reverſion or 
remainder, 238 b. F. 240 a.“. 

where the entry of the diſſeiſee ſhall he congeahle upon 
the diſleiſor notwithſtanding diver mean diſcents, or 4 
purchaſe of the freehold from his facher, upon whom 
the land d-ſcended, 238 b.“. 242 a. f. 248 a C. 

Where an Infant leſſee for life of a diſlieifor is diſſeiſed, 
and a diſcent caſt, the entry of the diſſeiſee ſhall be con- 
geable upon the Infant af er his re-entry, 238 b. *. 

Where the entry of a Pa entee of the King, or a deviſee 
of lands ſhall be congeable notwithſtanding a diſcent caſt 
upon an intruſion, 111 a. J. 240 b. &. 

Where the entry of the diſl: iſee ſhall be congeable upon 
the wife of the diſſeiſor after endowmenr, notwith- 
ſtanding the diſcent, 240 b. J. 241 a. f. 

Where upon the abatement of the diſſeiſee the wife of the 
difleifor recover in dower, the entry of the diſlciſce af- 
ter ſhall not be congeable, ſecus if lie had aſſigned her 
do wer in pais, 241 a *. 

Where the entry of the diſſeiſee upon tenant for life, ſhall 
deveſt the reverſion ſetled in the King, 24 1 a.T. 

where a diſcent mediate to the dying ſeiſed of the anceſtor 
ſhall not ouſte the diſſeiſee of his entry, 241 b. f *. 

Where a diſcent caſt upon the diſſeiſin or abatement of the 
younger brother, ſhall toll the entry of the eldeſt, and 
where not, 2424.* J. b. 253 à. f. 

Where a diſcent caſt upon the abatmeyr of one parcener, 
ſhall toll the entry of her ſiſter as to her motery, and 
where not, 243 a. J. b. f. *. 

where the entry of the mulier ſhall be congeable upon the 
iſſue of the baſtard eigne after a diſcent, and where not, 
vide tit. Baſtardy. 

where a man dyes ſeiſed, his wife enſeint, a diſcent caſt 
upon the abatement of a ſtranger ſhall toll the entry of 
the iſſue born after, 245 b J. 

where a diſcent ſhall'take away the entry of an Infant that 
right hath, and where not, 245 b. J. 247 a.“. 

where a diſcent caſt during the coverture ſhall toll the 
entry of the feme, and where nor, 246 a. J. J. b. f. 
353 b. J. : 

Where the entry of the heir of a Nox compos mentis ſhall 
be congeable, notwithſtanding a diicent or alienation in 
the life of his anceſtor, 247 a. b.“ ©. 

In what caſes the entry of the heir ſhall be congeable, 
where the entry of his anceſtor was not, 247 4 f. b.“. 
Where the entry of an Infant after his full age ſhall be con- 

geable upon his alience, 248 a.*. 

Where an Infant diſſeiſor enter upon the heir of his alie- 
nee, the entry of che diſſeiſee ſhall be congeable upon 
the Infant, 248 a. f. 

Where a diſcent by reaſon of profeſſion in Religion ſhall 
not toll the entry of the diſleifee, 248 b. 

Where a, diſcent ſhall not toll the entry of a leſſee for years, 
renant by Elegit, &c. 249 4. f. 

Where a diſcentin time of war ſhall not toll an entry, 249 
a. J. b.. 

Where 


The TABLE. 


Where a dying ſeiſed and a ſucceſſion ſhall not toll an en- 
try, 250 af. S . 

Where the husband within age diſcontinue the land of 
his wife, the entry of the feme after his death ſhall be 
congeable upon the diſcontinuee, 336 b. J. 337 a. f. 

Where an Infant tenant in general tail in the right of his 
wife diſcontinue in tail and dye, the entry of his heir or 
feme ſhall be congeable upon the diſcontinuee, 337 a. f. 

where an Infant tenant in tail make a feoffment, and after 
is attainted and dye, the entry of his iſſue is not con- 
geable upon the feoffee, 337 a.. 

Where two Infants joyntenants make a feoffment, the en- 
try of the ſurvivor tall be congeable into the whole, 
237 a. J. vide tit. Dum fuit infra atatem, & Fointenants. 

Where the baron diſcontinue the land of his feme for life 
by the ſurrender of the tenant, the entry of the heir of 
the feme is congeable upon the baron in the life of te- 
nant for life, 388 a. f. vide tit. Surrender. 

Where baron and feme and a third perſon are joyntenants 
and the baron make a feoffment and dye, the entry of 
the third perſon ſurviving ſhall be congeable into the 
whole, and where but to a molty, 328 b. J. vide tit. 
Jointenants. 

Where a diſſeiſor make a leaſe for life and levy a fine of the 
reverſion, and five years paſs, the entry of the diſſeiſce 
is not congeable upon the tenant for life, 298 a f. 

Where upon Non-tenure pleaded, or diſclaimer in a For- 
medon, the entry of the iſſue in tail ſhall be congeable 
upon the tenant before judgment, 362 a. J. 

Where two joyntenants, one within age, and the other of 
full age be diſſeiſed, and a diſcent caſt, and he of full 
age dye, the entry of the other ſhall be congeable into 
the whole, 364 b C. 

Where the entry of the diſſeiſee ſhall be congeable upon 
the heir of the diſſeiſor at this day, and where not, vide 
ſtat. 32 H. 8. cap. 13. 

Vide tit. Continual Claim & Diſcontinuance. 


C Error. 
WW Here and upon what judgment ſuch writ lyeth, and 
where and upon what not, 163a.F. 288 b. f. 
Where a releaſe in all actions ſhall be a good plea in a writ 
of error, and where nor, 283 b. . vide tit. Releaſe. 
Where after recovery in a real at ion a releaſe by the te- 
nant of all his right in the land ſhall bar him of a writ of 
error, 289 a. f. 
Where a recovery by default againſt a man out of the 
realm in the Kings ſervice, ſhall not be avoided by er- 


ror, 262 b. *. 
C Eſchcat. 


ö He Etymology and ſignification of the word, 13 a.* 
J. 92 b. f. 

How many ways an eſcheat may happen, 13 a. J. 92 b.“. 

The ſeveral writs of eſcheat upon attainder, vide tit. At. 
tainder. 

Where an eſcheat by reaſon of attainder ſhall relate to the 
time of the felony committed, and where not, vide tit. 
Relation. . 

Where upon the diſſolution of a Corporation their lands 
ſhall! revert to the donor, and ſhall nor eſcheat, 13 b.. 

Where the acceptance of homage or fealty ſhall bar the 
Lord of his eſcheat, vide tit. Acceptance. 

Where the acceptance of rent ſhall bar the Lord of his 
eſchear, acd where not, vide ibid. 

Where the diſſeiſor make a feoffment or dye ſeiſed, u pon 
the death of the diſſeiſee without heir an eſcheat lyeth 
not, 268 bf. 

Where the father dyeth his ſon being attainted of treaſon, 
the lands of the fa her ſha'l eſcheat, and not go to the 


King, 13 à. J. 


Where the entry of him that right hath ſhall be congeable 
upon the Lord by eſcheat, and where not, vide tit. 
Entry Congeable. | 

Where the Lord by eſcheat may rebut by reaſon of a war- 
ranty, vide tit. Rebutter, & warranty. 4 

Vide tit. Attainder, Corruption of Blood, & Heir. 

C Eſcheator, 
Is office and duty, 13 b. . 
Why ſo called, 1bid. 92 b.,. 
The number of them in ancient and modern times, ibid; 
C Eſcuage. 
Tie Etymology of the word, 68 b.“ . 
The ſeveral kinds of Eſcuage, 72 b. J. 

For what time ſuch tenant is bound to attend upon the 
King in his war, 68 b. J. 69 b. . 

From what the time of attendance ſhall be computed; 
570 a. J. 71 a. J. 

Where the tenant may perform his attendance by deputy, 
r704.f, b.. 83 a. f. 

Where attendance by Tenant peravail ſhall excuſe all the 

meſnes, 69 b. J. 78 b. . 

Where attendance by one Joyntenat ſhall excuſe his com- 
panions. ibid. 

What perſons are exempted from perſonal performance of 
this ſervice, 70 b. J. 

Where eſcuage ſhall be aſſeſſed by Parliament, and far 
what cauſe and when it was laſt aſſeſſed, 72 à. J. b. f. 
Where the tenant dying in the army his heir ſhall be ex- 

cuſed of eſcuage, 72 b. . 

Where the tenant of the King by eſcuage ſhall have eſcuage 
of his own inferiour tenants, for their not attendance in 
the war, and where not, 72 b . 33 4. f. b. J. 

Where and what eſcuage ſhall be Knight-ſervice, and what 
ſocage, 72 b. . 87 4. 

Eſcuage generally, which ſhall be intended, 73 à. f. 

What ſervices incident to a tenure by eſcuage, 73 a. *. 

The _—_ wnich Lords have to come by their eſcuage, 
73 b. f. 

Where action of debt lyeth for eſcuage, and where not, 
vide tit. Debt. 

How it ſhall be tryed wether the tenant was with the King 
in his war, or not, 74 4.*, 

What ſhall be ſajd a voyage royal, wherein ſuch tenant is 
bound to attend, 69 b.. 130 b.*. 


C Eſſoigne, vide tit. Protection. 


C Eſtates. 
PF He ſignification of the word, 345 a*. 
Status unde dicitur, 5 a. X. 

Where a man ſhall have an eſtate of inheritance without the 
words (Heirs or Succeſſors) vide tit. Heir & Deviſe. 
Where there may be two eſtates in fee ſimple of the ſame 

land at the ſame time, vide tit. Fee ſimple. 
Where two ſhall have joint eſtates of freehold, and ſeve- 
ral inheritances, vide tit. Foyntenants, & Tail. : 
Where two ſeveral eſtates of the ſame land may be fins 
ſemel in the ſame perſon, and how and when they ſhall be 
faid to be executed, 4 b. J. 182 b.184 a.* . b.. 338 b. . 
Where the eſtate of a man for his own life ſhall be eſteem- 
ed higher than for the life of another man, and where 
not, 41 b. J. 42 a. f. 
Where ſeveral freeholds may be derived out of an eſtate 
for life, and where not, 42 a f. 1 
Where a man ſhall have an eſtate for life determinable at 
will, 42 a. J. L 
Where an incerrain intereſt in lands ſhall be deemed in 
Law an eſtate for life, and where but at will, 42 a. *. 
Where tenant in tail grant totam ſtatun, what ſhall paſs by 
ſuch grant, vide tif. Grants. 5 : 
Where tenant for life having a fee expecting upon 2 fe- 
| mainder 


UMI 


UMI 
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: mainder in tail, grant totum ſtatum, both eſtates ſhall 


als, a, J. | 
Vi galt Gaple, Freehold and Leaſes. 
C Eſftoppel. 
He fignification and derivation of the word, 352 a.F. 
T1 The ſeveral kinds of Eſtoppels. and by what matter 
or act an Eſtopple may be wrought, and by what not, 


a. . J. ; 
where Eſtoppels ought to be reciprocal to bind both par- 
ties, 3524.4. : 888 
Where every Eſtoppel ought to be preciſely affirmative 
and certain to every intent, 103a. “. 352 b f. 

Where matter neither traverſable nor material, ſhall be no 
Eſtoppel, 352 b. 17. 

Where acceptance before title accrued ſhall work no E- 
ſtoppel, ibid. 

Where an Eſtoppel againſt an Eſtoppel ſhall put the mat- 
ter at large, 352 b. f. 
Where the adverſe party ſhall not be Eſtopped to take 
advantage of a truth apparent in the Record, 352 b. k. 
Where a man ſhall take advantage of an Eſtoppel without 
plea, vide tit. Verdict. | 
Where the acceptance of an Eſtate by the husband to him 
and his wife, ſhall Eſtop him to all: dge a remitter to the 
wife, 352 2. 

what perſons ſhall be bound and take advantage of Eftop- 
pels, and what not, 3 52 à. J. b. f. | 

of what Eſtoppels that go to rhe perſon, a ſtranger ſhall 
take benefit, and of what not. 128 b. f. 352 b.“. 

where an Eſtoppel of part of the mother ſhall not bind 
the heir claiming from his father, 365 b.. 

where an Eſtoppel to the ſon deſcending mediately upon 
his Father, ſhall bind him, and where not, 12 2. f. 

where a deed indented ſhall be an Eſtoppel, and where 

: a.*. 4) b. J. 363 b. C. , 

ako * — a lens of his own land by indenture, 

hoe long the Eſtoppel ſhall be ſaid ro continue, 47 
b. = 

ren obiit the defendant claim by purchaſe, 

the Plaintiff may have a Mor danceſter againſt her for the 
whole, 146 b. . . 

A Concluſion, what, and whence derived, 37 a. F. 176 


a. J. 
C Eſtovers. 
ne derivation of the word, 41 b. J. 
1 What Eſtovers of Common right belong to a Tenant 
for life, yearr, &c. ibid. 
C Etymologies. 
He uſe and benefit of Erymologies, 68 b.“ 86 a. f. 87 a. f. 
106 b.f. 109 a. J. 137 4. J. 177 a. f. &c. 


C Evidence. 
Tk derivationof the word, 283 a. J. ; 
The extent of the word and what matters ſhall be ſaid 
good evidence to an enqueſt, ibid. 
Where the ſpecial matter ſhall be pleaded, and where it 
ought to be given in evidence, vide tit. Pleading, _ 
Where a thing done beyond the Seas may be given in evi- 
dence, 261b.*. 
Tide tit. Trial & Verdict. 
C Exchange. 
Te deſcription of an Exchange, 30 a. J. 
Of what things an Exchange may be made, and of 
what not, 50 b.“. I. ; 
What things requiſite to the perfection of an Exchange, 
1 b. f. 
where an exchange ſhall be good without deed, and where 
not, 50 à. J. b.“. 6 : 
Where an Exchange ſhall be good, albeit there be no tranſ- 
mutation of poſſeſſion, 50 b. . 


What equallity ought to be obſerved in Exchanges, and 
what not, $1 a. per tot. pag. 3 | 

Where an Exchange of lands with the King ſhall be good 
312.*. 

Where an exchange by an Infant ſhall be good, and where 
voidable, 51 b. *. 

How an Exchange and Partition differ, vide tit. Parti- 
tion. 

C Ex communication. 
E, The“ candit quid, & quotuplex, 133 b. C. 
The condition of a perſon excommunicated, 133 

b. 7. J. | 

What Ja are diſabled thereby to bring an action, and 
what not, 134 à. f. | 

Where an excommunication certified by a Biſhop, ſhall 
nor diſable the plaintiff in an action againſt the ſame 
Biſhop, ibid. 

By whom excommunication ought ro be certified, and 
what certificate ſhall be good, and what not, 134 a.“. 

Where an excommunication by the Pope,or other forreign 
authority, ſhall not diſable the party, ibid. 


C Exccution, 

0 He legal acception of the word, 154 a. J. 

Divers maxims in law concerning executions, 289 b. 
Where the demandant may enter, or diſtrain aſter judg- 
ment, and before execution. and where not, 34 b. *. 
Where upon a judgment in debt the plaintiff ſhall have 
execution of the lands which the defendant had at the 

time of the writ brought, and where not, 102 a. . 

Where by diſcent of part of the lands in execution to the 
Conuſee, the whole execution ſhall be avoided, 1 50 a.f. 

Where tenant in tail recover in value, and dye without 
iflue before execution, execution ſhall be ſued by him 
in the reverſion, 252 a. *. 

Where lands, 8c. ſhall be be in execution upon ſtatute 
Merchant, Staple, Recognizance, &c. vide ſtat. Acton- 
burzel, De mercatoribus, & 23 H. 8. c. 6. 

Where lands, &c. in execution are evicted, what remedy 
the Recogniſee, or Obligee hath at this day, and where 
aScire faci as lyeth to extend other lands, and where not, 
vide ſtat. 32 H. 8. c. 5. 

Where after a perfect execution by extent returned and of 
record, there ſhall be no re. extent upon any eviction, 
290 a. . 

Where no execution by Elegit, ſtatute Merchant, &c. ſhall 
be ſued againſt the heir, or his Mother endowed by the 
heir during his minority, 290 a. J. 

Where a capi as ad ſatisfaciendum lay at the common Law, 
and where at this day, 290 b.. 

Within what time writs of execution ought to be ſued, 
forth, and where, being commenced within the time, 
they may be continued after, 290 b. x. vide ſtat. .. c. 48 

where to a writ of execution no plea can be admitted, but 
for matter ſince the judgment, the party is to put his 
Audita Querela, 290 b.. 

Where a releaſe of all debts, duties, demands, executions, 
ſhall diſcharge an execution, ſecus of a releaſe of all 
actions, 76 4. T. 289 a.*. 291 4. *. J. b. *. 

Where a releaſe of all ſuits. ſnall baran execution, and where 
not, 291 2. . | 

Where an execution upon a recognizance may be defeated 
by a deed of defeaſance, 291 4. . ; 

Where a man may have execution upon a recognizance the 
firſt day, without ſtaying till all the days incurred, 292 
b. J. vide tit. Debt and Payment. 


(C Executors. | 
W Here a remainder for years limited to the Executors 
of J. S. ſhall yeſt preſently in 1, S. 44 b. f. 
Where 
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Where the Executor ſhall have remedy for the arrerages 
of rent which the teſtator in his life could not, 146 b. 

Where Executors ſhall be bound by the Obligation of their 
Teſtator without naming, 209 a. C, 

In what reſpects the Executor ſhall be ſaid more to repre- 
ſent rhe perſon of the Teſtator, than the heir the per- 
ſon of the Anceſtor, 209 a. J. b. J. 

Where an Executor ſhall be reputed in Law an Aſſignee, 
and where not, 210 a.“. we 

Where an Executor may releaſe an action before probate 
of the teſtament, 292 b.F. 2 

Where an account lyeth againſt an Executor or Admini- 
ſtrator, and where not, vide tit. Accompt. 

What ſhall be ſaid Aſſets in the hands of an Executor or 
Adminiſtrator. and what not, vide tit. Aſſets. 

Where a man ſhall have an action of debt againſt his own 
Executors, 133 b. 5 
Where the Executors of a Biſhop ſhall have a ward which 
fell in the life of a Biſhop, ſecus of a preſentation to a 

Church which voided in his life, 90a*. J. 382 a.“. 

Where a Chu: ch voided in the life of the Teſtator, the 
Executors ſhall preſent and not the Gardein in Chival- 
ry, ſecus where the tenaut of the King in Capite, dye, 
c. 388 a.“. : 

Where the Obligor make the Obligee his Executor, albeit᷑ 
the act ion be gone, the Executor may retain, vide tit. 
Obligation. 

Where an Infant make his debtor his Executor, the debt 
is extinct, 254 b. J. 

here a feme Executrix take the debtor to husband, not- 
wichſtanding the debt remain, ibid. 

Vide tit. Deviſe M Teſtament, 

C Excmpla #uſtrant non reſtrirgunt legem, 24 à. J. 

¶ Ex poſition of Words. 
Mere the word (at) ſhall be taken poſitively, and 
by way of ſimilitude, 17 b.“. 43 b. *. f 

Where the word (Or) ſhall be taken in the Conjunctive, 
where in the Disjunctive, 99 b. T. 381 a. J. 

Where the legal termination (in azium) in compoſition 
fignifie ſervice or duty, 864. f. 109 à. *. 

The word (Proche /n amy) how taken in Law. 88 4 F. 

How many things the Adjective (liber) diſtinguiſheth in 
Law, 94 a. J. 

The expoſition of the words ( Dedi & Conceſi) in Grants, 
301 b. vide tit. Grants & Confirmation. 

Of the word (Demzſr) 3ol b. . 

Of the word (vols) ibid. ; 

Of the word (Eadem) and how it ſhall have relation, 20 b: 
f. 385 b.*. . 

Of the word (Predict) and the force of its relation, 20 b.. 

Of the word ( Hereditament) 6 a. . 16 a. J. 383 à. J. b. 

Of the words (Proxima advocat io) 378 b. J. 379 a. f. 

Of the words Sans impeachment de waſt) 220 à. f. 

Of the words (demeſne land) 17 a. J. 

Of the words 8 confectione) 46 b. 

Of the words ( froz henceforth) ibid. 

Of the words ( from the date, or from the day of the date) 
ibid. 

Of the words (medi etas advocationis & advocatio meditta- 
tis Ecc le ſiæ) vi de tit. Advowſon. 

C Extent. 
Xtents by Elegit, Statute Merchant, or Staple,8&c. vide 
Stat.W.2.C.18. Star. de Acton Burnel, & de Mercatori- 
bus, 23 Hl. 8. c. 6. 31 H. 8. c. 35. & tit. Execution. 
C Extinguiſhment. 
Ti ſignification and derivation of the word, 147 b.“. 
Where by purchaſe of part of the Land out ot which, 

&c. the whole rent charge ſhall be extinguiſhed, 14) b. . 

vide tit. Apportionment. 


Where by diſcent of part of the tenancy of the 
entire rent ſervice ſhall be extinct, & ww yy 

Where by purchaſe of part of the tenancy by the Lord, an 
entire rent ſervice ſhall be extinct and where not, 1 
4. F. J. b. f. erage 

Where by ſuch purchaſe of the Lord an Hariot ſhall be ex- 
tin&, and where not, vide tit. Harriot. 

Where by the grant of the Lord of the ſervices of his te- 
nant by Caſtlegard, the ſegniory ſhall be extinct, 83 a.“. 

Where by purchaſe of the tenancy by the Lord paramount 
the meſnaliy ſhall be extinct, vide tit. Meſualty. ; 

Where and to what purpoſe an eſtate drowned or extinct 
ſhall be ſaid ro have continuance, and where and to 
what not, 185 a.“. 338 b. f.“. 

Where a grant of the ſervices or rent to the tenant ſhall 
enure to him by way of extinguiſnment, 30) a.C. b. f. 
313 b. *. vide tit. Releaſe. | | 

Where the remainder in fee of the tenancy eſcheat, the 
Seigniory, as the whole ſhall be extinct, 312 b. 4. : 

Where a Biſhop is ſeiſed of a rent, and the ter-tenant in- 
feoff him and his ſucceſſors, by the entry of the Lord 
for mortmain the rent is not revived, ſecus where tenant 
for life grant a rent in fee, and enfeoff the grantee, upon 
whom the leſſor enter for a forfeiture, 338 b. *. 

Where the acceſſion of a freehold in azter droit ſhall ex- 
ringuiſh a term which a man hath in his own right; 
ſecus & e converſo, 388 b. J. 

Where the releaſe of the Lord of all his right to the tenant 
and a leſſee for years of the Seigniory, ſhall extinguiſh 
the Seigniory and ſtate of the Leſſee alſo; ſecus of a Re- 
leaſe to them and their heirs, 180 a. *. 

Where the Lord diſſeſe his tenant, and is diſſeiſed, a re- 
leaſe by the Diſſeiſee to the ſeeond diſſeiſor, ſhall not 
revive the Seigniory; ſecus if the tenant had been diſ- 
ſeiled by the Lord and a ſtranger, and had releaſed to 
the ſtranger, vide tit. Releaſes. | 

Where by purchaſe of parcel of the land, out of which, 
& c. the whole common ſhall be extinct, and where not, 
vide tit. Common. | 

Where a leaſe for years may ceaſe and revive again as to 
ſeveral perſons, and where nor, 26 a.*.C, b.. 

Where the re-entry of the Leſſee upon the feoffee of his 
Leſſor ſhall revive the rent reſerved upon the Leaſe, 
319 a. *. 

Where the gtantee of a rent diſſeiſe the ter- tenant, the 
regreſs of the tenant ſhall not revive the rent, ibid. 

Vide tit. Releaſes, and Suſpenſion. 

I Extorcion. 
THe derivation and ſeveral acceptions of the word; 
368 b.“. 

What ſhall be ſaid Extortion in Sheriffs, or other Officers; 

and what not, 368 b. T. *. vide Stat. . 1. c. 26. 


The odiouſneſs of the crime, 368 b.“. 


C Eye quid? 5 b. 7. 


C Falſifying of Recoveries. 


He ſignification of the word (Falfify) 104 b. f. 
Whar perſons may falfify a recovery at the common 
Law and what not, 146 a. f.“. 104 b. f. vide ſtat. Gloceſt. 
cap. 11. 

What perſons may falſify a recovery at this day, and what 
not, vide ſtat. 21 H. S. cap. 15. 

Where and by what matter the iſſue in tail may falſify a re- 
covery had againſt his Anceſtor, and where and by what 
not, 360 b. J. 36 1 a. T.. 

Where he in the reverſion or remainder ſhall falſify a reca- 
very had againſt tenant for life, vide tit. forſeiture & 
Stat. 14 Eli. c. 8. 
Where a Recovery ſhall be falſifyed by cauſe of covin or 

collufion 


UMI 
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colluſion, and by whom, and where nor, vide tit. Covin 
and Recovery. 


T He Etymology of the word, 69 b.. 

The manner of doing fealty, 6 b.*.C. 

The differene between the fealty of a Freeholder, and of 
a Villien, 68 a. f. | 

What perſon and tenant ſhall do fealty, and what not, 
67 b. J. 63 a.*. 93 b. f. 

How fealty differeth from homage, 68 a. per tot. pag. 

The benefits which accrue to Lords by accepting fealty, 
68 a. J. 92 b. 

Where tenant by fealty ſhall ſwear to do all ſervices due, 
when after fealty done, no ſervice, is due, 92 a. J. 

To what tenures fealty is incident, and to what nor, 23 a, 
J. 934-95 b.“. 96 b. J. 150 b. . 

Fealty incident to atturnment, 104 a. f. 


Inſeparably incident to every reverſion, 143 à. f. 


How the oath of fealty differeth from that of allegeance, 
vide tit. Allegeance. 

Where a ſeiſin of fealry ſhall be a ſeiſin of all other ſer- 
vices, vide tit. Seiſin. 

Where the acceptance of fealty by the hands of the Diſ- 
ſeiſor ſhall bar the Lord of his eſcheat, vide tit. Accep- 


tance. 
C Fee ſimple. 
He ſignification and derivation of the word (Fee) 1b, 
Ta 8.5 

The ſeveral ſorts of fee fimples, 1 b.“. 9 a. J. 

What words requiſite to the paſſing of a fee ſimple, 8 b. . 

vide tit. Heirs. 

How many ſeveral ways a fee ſimple may be purchaſcd, 
10 . 

The ampleneſs of ſuch eſtate, 1% a.*. | 

Where two fee fimples may be of the fame land at one 
time, and where not, 18 a. J. 354 b.. | 

Fee generally, what fee it ſhall be intended, 189 à. K. 

A feoffment to one and the heirs of his father a good fee 
ſimple, 220 b.F.*. 1 

Fee ſimple conditional, and the courſe or its diſcent at 
the Common Law, 19 a.*.C : 

By the having of what iflue ſuch condition ſaid to be per- 
formed, and of what not, 19 4. 

To what purpoſes the having of iſſue was a performance of 
the condition, and to what not, 2zb:4. 

Where the ſons only, and wliere the daughters only were 
inheritable to ſuch eſtate, 19 a. J. 

Where the alienation of the. Donee after iſſue was a bar to 
his iſſue, or the Donor, and where nor, ibid. 

A grant to a man and his heirs tenants of the Mannor of 
D. a good fee ſimple, 2) 4. J. . 

A grant by the King of 2 Barony to one and his heirs 
Lords of the Manor of K. a good fee ſimple qualified in 
in the dignity, ibid. 

C Fees. 


Where notwithſtanding the Grantor oufte his offices, 

his fee ſhall continue, and where not, 233 b. f. vide 
tit. © Nee. g ;- 

Where in an action by an atturney for his fees, the Defen- 
dant ſhall not wage his Law, 295 at. vid tit. wager 
0] Law, 

Where the receiving greater, or other fees than are pre- 
ſcribed by the Statutes, ſhall be extortion, and where 
not, 368 b.“. vide tit. Extortion. | 


: C Felony, 
Tie fignification and extent of the word, 391 a.*. 
By pardon of all Felonies, what crimes anciently, and 
what at this day are pardoned, 391 à.“. 


The ſeveral forts and degrees of felony, and what for- 
feiture is incurred by each of them, ibid. 

Where upon attainder of felony in an appeal, the defen- 
dant ſhall forfeir no Lands, but thoſe he had at time of 
the outlawry pronunced; ſecus in an Indictment, 309 
b. *. vide tit. Relation. | 

A —_ of all felonies, no pardon of pyracy at this day, 
391a'T. | 

The'puniſhment of a felon implyed in his judgment to 
be hanged, 392 b. f. 

_—_ a Felon may be a purchaſor, and to whoſe uſe, 2 


Vide tit. Attainder, 


C Feoffment. 
Te Etymology and fignification of the word, 9 a. J. 
The antiquity of a Feoffment, 207d. 49 b. *. | 
The ſeveral parts of a feoffment, vide tit. Deeds. 
What perſon may make a feoffment, and what not, 2 b.*, 


43 a. f. 

By the delivery of the deed of Feoffment, what eſtate 
paſſeth before livery of ſeiſin, 56 b. ©. 

Where the feoffment of a moiety or third part of a mars 
land ſhall be good without deed, 190 b.“. 

A ſeoffment of the moiety of a Manor to have with an Ad- 
vowſon appendant not good without deed, 190 b.. 
Where a leaſe and releaſe ſhall amount to a feoffment, 227 

à. J. vide tit. Conditions. 

Where a Feoffment ſhall extinguiſh a condition or power 
of revocation, and where not, 237 a.. vide tit. Condi- 
tions. 

Where Ceſtuy que uſe and his feoffees afrer 1 R.3. and be- 
fore 27 H 8. joyn in a feoffment, whoſe feoffment it ſhall 

de conſtrued, 302 b. f. 

Where tenant for life and he in the reverſion or remain- 
der in fee tail, or for life joyn in a Feoffment, how it 
— be conſtrued, 302 b. vide tit. Confirmation and Sur- 
render. 

Where in pleading a Feoffment of a Manor, Livery and 
Atturnment are implied without being alledged, vide 
tit. Pleadings. | 

Vide tit. Livery of Stifin. 

C Fredwitt quid? 71 af. 

C Ferlingus ſeu Felingum terre quid? and whar 
ſhall paſs by ſuch grant, 5 b. f. 


C Fines to the King. 
THe ſeveral acceptions in Law of the word (Fine) 125 
b.*, 


what, ibid. 129 a.*, 
iffereth from an Amerciament, vide tit. 


Fine to the Kin 

How ſuch fine 
Amerciament. 

The difference between 4 Fine and a Ranſom, and where 

they ſhall be ſaid all one, 1279, 

How and when Fines for Alienation of lands grew firſt 
due to the king, vide tit. Alienation. 

Fines of Copiholders, vide tit. copibolds. 


C Fines of Lands. 
T He deſcription of a fine, and whence ſo called, 120 
b. J. 1214. f. 262 à. J. 

What time was allowed by the Common Law to make 
_ after a fine levied, and what at this day, 252 à. f. 
284 b. J. 

what perſons were barred by a Fine at the Common 
Law that could not make claim, and what perſons 
might make claim, and yet were not barred by ſuch 
Fine, 162 b. f.“. 5 

Where a fine levied by tenant in tail ſhall be a bat to hi 
iſſue, or them in the reverſion or remainder, and where 
not, 372 4.T.b., vide Stat. 4 H. 7. c. 24. 

C Where 


Where a grant and render by fine to a ſtranger to the 
writ and Conuſance ſhall be good to paſs a voidable 
eſtate to him in preſents, 353 a J. vide tit. Kemitter, 

What ſhall be ſaid a good claim within the five years to 
avoid the eſtate of the Conuſee by fine, and what nor, 
wide tit. continual Claim. 

Where a diſſeiſor make a leaſe for life, and levy a fine of 
the reverſion, and five years pals, the eſtate for life is 
unavoidable, vide tit. Entry Congeable. 

Where a Feme covert ſhall be concluded by a fine, and 
where not, 353 b. F.“. vide tit. Remitter. 

Where fines working wrong to third perſons ougnt not to 
be accepted, 383 4. f.“ | 

Where an Infant ſhall be bound by a fine, and where ſuch 
fine may be avoided by him during his nonage, and 
where after his full age, vide tit. Infant. 

Where a fine levied bya Non Compos m:ntis ſhall be a 
bar to him and to his Heires, vide tit. Dum non Com- 
pos, &c. : 

C Firma whence derived, and how called in ſeveral 
Counties, and what ſhall paſs in a Grant by that 


name, 5a. 
C Folkland quid? 58 a. f. 
C Forcible Entry. 
Orce, what and how taken in Law, 161 b. J. 
Upon what ſtatute the writ of Forcible Entry is 
grounded, and where it lieth, 257 b. f. 

Where divers perſons goto make a forcible Entry, the vi- 
olence uſed by one ſhall make them all guilty of force, 
ibid. 

Where the Maſter cometh with a greater number of ſer- 


vants than uſually attend him, his Evtry ſhall be deemed 


forcible. 257 b. f. : f f 

what number of perſons may commit a force, 257 a. . 

Where an act ſhall be ſaid in Law to be done, vi & arms, 
or forcibly, 162 à. f. ; 

Where and what damages and coſts are recoverable in a 
writ of forcible entry. vide tit. Damages. 

C Forreſt, Park, Chaſe and Warren. 

THe deſcription of a Forreſt, 233 a. J. 

The ſignification and derivation of the word Park, 
233 à. . 

What — properly belopg to the Forreſt, what to the 
Chaſe and Park, and what beaſts and fowls to the war- 
ren, 233 à. “. 

The difference between a Chaſe and a Forreſt, 26:4. 

What act by a Keeper of a Park ſhall be a forfeiture of 
his office, 233 b. *. 

What ſhall be ſaid waſt in a Park, vide tit. waſt. 


C Forfeiture. 
Te ſignification and derivation of the word. 59 a.“. 
How many ſeveral ways a particular tenant may for- 
feit his eſtate by alienation, and what Act by him ſhall 
be ſaid a forfeiture of his eſtate, and what not, 251 a. 
J. b. per tot. pag. 252 a.F. 

Where the right of a particular eſtate may be forfeited, 
and he that hath but a right ſhall take advantage of it, 
251 b. f. 2524a.F. 

Where by the forfeiture of a leſſee for life, all mean 
charges and eſtates by him made ſhall be avoyded by 
the leſſor, and where not, 233 b. J. 234 a. f. vide tit. 
Conditions. | ; 

Where leſſee for life forfeit his eſtate by alienation, the 
forfeiture ſhall continue notwithſtanding the determina- 
tion of the eſtate by limitation, or entry for condition 
broken, 202 b.“. 252 a,*, | 

Where tenant for life and he in the remainder for life ha- 
ving the Fee expectant upon a remainder in tall joyn 
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What perſons ſhall 


in a Feoffment, this ſhall be a forfeiture of both their 
eſtares ro him in the remainder in tail, 302 b. J. 

Where tenant for life make a leaſe for his own life to his 
Leſſor, the remainder in fee to his Leſſor and a ſtranger 
this ſhall enure as a forfeiture for one moieiy, and fur- 

render for the other, vide tit. Surrender. 

Where recovery ſuffered by Tenant for life. ſhould be a 
forfeiture of his eſtate at the Common Law, and at this 
day, and where not, 356 a. J. 262 a.f.*, vide Hat. 14. 
Eli z. c. 8. 

Where a Statute giveth a forfeiture generally againſt him 
that wrongeth the duty or intereſt of another, who ſhall 
have this forfeiture, 159 a.*. 

A Guardianſhip in Socage or by nature, nor forfeitable by 
Outlawry or Attainder, 84 b. 88 b.C. 

What Lands c. forfeitable by an attainder in a Prænuni- 
re and what not, vide tit. Præ muni ve. 

What is forfeited by conviction of Felony before Attain: 

der, vide tit. Attainder. | | 

Where a forfeiture ſhall relate to the time of the Felony 

committed, and where not, vide tit. Relation. 

What ſhall be a forfeiture of a Copy-hold Tenancy, vide 
tit. Copy - hold. 

What ſhall be a Forfeiture of a freehold Tenancy, 92 b. g. 

Forfeiture of Offices, vide tit. Office. 

Forfeiture of Eſtates, vide tit. conditions. 

Where a man hanged by Marſhal Law ſhall not forfeit his 
Land, 83 a.C, 


C Forjudger. 


THe legal acception of the word, 100h.*. 

Where and for what cauſe the Tenant ſhall forjudge 
his meſne, and where and for what not, 100 a. ©. b. . 
The form of the 1 in a forjudger, 100 a. C4. 
bound by à forjudger, and what 

not, 100 a. J. b.. 

Where in a writ of Meſne by two Joyntenants one is ſum- 
moned and fevercd, the other ſhall not forjudge the 
Meſne, 100 a.. 

Where in a writ of Meſue againſt two joynt meſnes one 
make default, the Tenant ſhall not forjudge the other, 
109 a. 

Vide ſtat. W. 2. c. 9. & tit. Meſue. : 


C Formedon. 


Ormedon whence ſo called, 326 b. *. 
The ſeveral kinds of Formedons, and where and by 
whom each Formedon lieth, 326 b. J. 
Where a e lieth of a Copy-hold, 60 a.T. vide tit. 
What ſhall be ſaid a good plea in bar of a Formedon, and 
what not, vide tit. Aſſets, Fines and warranty. 
Where the Diſcontinuee of Tenant in rail make a leaſe for 
life, and grant the reverſion to the iſſue in tail, the Iſſue 
is for ever barred of his Formedon, 297 b.“. 
C Frankalmoign. N 
THe 3 of a tenure by Frankalmoign, 93 b. *. 
94 b. | 


How ſuch tenure was created at the firſt, and how it may 
be created at this day, 93 b. J. 99 a.“. : 

Wherea gift in Freealmoign ſhall be good without deed, 
and where not, 94 b.“. | 

Where the reſervation of a rent upon ſuch gift ſhall: be 
void, 99 a. f. 

Whar ſervices ſuch tenant is bound to do, and what not, 


95 4. J. b. f. | ; 
What remedy the Lord hath for ſuch ſervices, 95 b. J. 


96 4, 
Where 


Where the Tenure in Frecalmoign ſhall continue, not- 
withſtanding the alteration of Divine Services, and Pray- 
ers, 95 b.. A a ; 

Where ſuch tenure cannot be of lands 1n ancient Demeſne, 
.97 4. T. £ 

Where ſuch tenant fhall nor be charged with a Corody, 
lbid. | 

Upan transferring the Seigniory or Tenancy in Frankal- 
almoign, what ſervice ſhall be due to the Lord or gran- 


tee, 58 4. 99 b. .“. \ 


ol what ſervices the Lord is bound to acquit his tenant in 


Frankalmoign, and of what nor, 69 b. J. 100 a.. 
where ſuch Lord ſhall not diſclaim in a writ of Meſne, 102 
a.*, 3e6 b. . 4 
Where a confirmation by the Lord to his Tenant by Fe- 
alry, &c. to hold in Frankalmoign ſhall be good, vide 
tit. Confirmation, | 
C Frankbank quid? 110 b. C. 
C Frank marriage. 
He fignification of the word, 21 b.“. 
| What things incident to an Eſtate. in Frankmarri- 
age, 21 b. f.“. 219 b.“. : R 
The differences between a donee in Frankmarriage and 1n 
ſpecial tail, 21 b. J. 22 4. f. 

What ſervice due by ſuch Donee to his Donor, 23 a. J. 97 b. 

Where a rent may be given in Frankmarriage, 21 b.*, 

The neceſſity of the word (Frankmarriage) to the creatl- 
on of the eſtate, 21 b.. 3 

How the degrees in Frankmarriage ſhall be computed, 23 b. 
per tot. pag. vide tit. Degrees. : 

Where a gift in Frankmarriage to the parties already ma- 
ried ſhall be good, 176 a.“. 

Where a remainder limited upon ſuch gift ſhall impeach 
the eſtate in Frankmariage, and where not, 21 b.“. 

A deviſe of lands in Frankmarriage void, ibid. 

A gift in Liberum Maritagium by ceſtuy que uſe before 
27 H.8. no frankmarriage, ibid. C 

Where a rent reſerved upon a gift in frankmarriage ſhall 
not take effect till the fourth degree paſt, ibid. 


C Fraſſetum quid? 4 b. x. 
C Frechold. 


He ſignification of the word and whence ſo called, 43 
b - 


Where dives frecholds may be actifed out of one, and 
where not, 42 a. f. . 

Where an incertain intereſt in Lands ſhall be deemed in 
Law a Freehold, and where nor, 42 a.“. vide tit. Efates 

Where à man may have a Freehold in his own right, and 
a chattel in anothers right ſimul & ſemel : but not e con- 
verſo, 54 b. J. 338 b. . 

Where the alteration of the freehold ſhall be an alteration 
of the reverſion, 191 b. 192 a. b. vide tit. Joyntenants. 

Where the right of freehold ſhall drown in a Chattel, 266 


a. f. 

The deſcription of a freehold in Law, 266 b. f. 

Upon what conveyances the purchaſer ſhall be ſaid tohave 
a freehold in law in him before entry, and upon what 
not, 266 b. . *. 

Where a ſtranger by the acknowledgment of the tenant in 
a Præcipe to be his villein ſhall be actually ſeiſed of the 
freehold and inheritance without Entry, 266 b.“. 

What actions are maintainable by and againſt him that 
hath only a freehold in Law, and what not, 3 58 a. J. b.. 

Where a freehold in lands may be defeated by a condition 
without Entry or Claim, and where not, not, 379 a. f. 

wade tit. Conditions. 

Where the freehold in lands ſhall be in Abeiance, vide tit. 
Abeiance. | 


To what purpoſes Tenants by. Statute Merchant, Elegit, 
dec. are ſaid to have a Freehold, and what not, 43 b.“. 

Vide tit. Eſtates. 

C Fruſtrum terræ quid? 5 b. f. 


C Frith quid? 5 b. C. 
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C Gardein. 


T He ſeyeral ſorts of Gardein, 85 a. f. 

Who ſhall be Gardein of inheritances, which ly not 
in tenure during the minority of the heir 78 b.*.T. 

To what purpoſes the gardien ſhall be ſaid poſſeſſed of his 
"w before entry or ſeiſure, and to what not, 23 a. J. 
b. T. | 

Where a writ of Dower lyegzh by the wife againſt the gar. 
dein, and whefe againſt the heir within age, vide tir 
Dower, 

Where the Gardein ſhall have an Admeaſurement of Dower 
againſt the wife, and where not, vide tit. 4dmeaſurement. 

Where an action of waſte lyeth againſt the Gardein, and 
the penalty in ſuch action, vide tit. waſt, 

Gardein in Socage, vide tit. Socage. 

Vide at large in tit. Marriage and warſhip. 

C Gavilkind. 
 Avilkind whence ſo called, and where ſuch Cuſtom 
uſed, 140 a. J. 175 b.“. J. 

Where one brother dying without iflue, all the brothers 
ſhall 7 inherit by this cuſtom, as well as ſons, 
140 a.. | 

where by ſuch cuſtom the wife ſhall have dower of the 
moity of her husbands lands, 11 1 a. f. 

Where by the ſame cuſtom the hufband ſhall be Tenant 
by the Courteſie without iſſue, ib, vide tit. courteſie of, 
c. 

A preſcriptlon in this Cuſtom not good, 175 b.“. 

C Glyn quid? 5 b. C. 

C Grange quid? and what ſhall paſs by that name in 
a Grant, 3 a. J. 


C Grand Serjeanty, vide tit, Serjeanty. 


C Grants. 


1 * deſcription of a Grant, 172 2. f. 

What things properly ly in grant, and what in Live- 
ry, 9b.f. 48 a. F. 85 a. 332 4*. 335 b. *. 

What things are grantable over, and what not, 89 a. f. 214 
a. J. 231 b. f. 266 a. f. vide tit. Annuity & Aſſignment. 

Where a thing in ſufpence may be granted over, and 
where not, 214 a.*. | 

Where grants ſhall receive conſtruction according to the 
ſubſtance of the deed, and not according to grammati- 
cal ſenſe, 146 b.“. 8 

Where the conſtruction of grants ought to enſue the inten- 
tion of the parties, 313 a. J. b. f. vide tit. intention of, e c. 

Where the words of a grant ſhall be tranſpoſed in con- 
ſtruction conrary to-their order, 217 b. f. ' 

Where a Grant being impoſſible to take effect according to 
the Letter, the Law ſhall make ſuch conſtruction. as by 
poſſibility may take effect, 183 b.. vide tit. poſſibility. 

Where a Grant ſhall amount to a releaſe, Confirmation, 
Surrender, &c. and where not, 301 b. . 302 a, f. 307 
a. J. 313 a. J. b. f. vide tit. Confirmation. 

Where the ſame words ſhall amount both to a Grant and 
confirmation of the ſame thing, vide tit. confirmation. 
Where by tle grant of a Manor without (en pertiuex. 

C 2 22 
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ti is) a Villein regardant, ' ann appendant, &c, 
ſhall paſs, 307 a f. : 
What ſhall paſs by the grant of the ſervices of tenant in 
rail, and whit not, 150 b. f. 152 a.“. 1 
where the grant of a Corody to two men and their heirs 

ſhall amount in law to ſeveral grants, 189 a. 

Where two tenants in Common joyn in the grant of a 
Rent charge, it ſhall enure as ſeveral grants, 197 a. f. 
2697 b.. wide tit. Rents. | 

What grant ſhall be ſufficient to charge the Land with a 
Rent and what not, vide tit. Rents. 

Where by the grant of a reverſion, rents and ſervices ſhall 
paſs, 151 b. J. 152a.f. 31) 4. *. 324a.T.b.C. 

By the grant 4 ( 9 what ſhall paſs, 6 a. T. 16 
a. T. J, 383 à. J. b. f. 

whene by the grant of land a Reverſion ſhall paſs, 324 
b. I. b 

Where tenant in tail grant tilum ſtatum, what ſhall paſs, 
131 a. J. vide tit. Eſtates. 5 

A man grant proximam advocat. to one and before the 
Church void grant proximam advocat. to another, the ſe- 
cond grant void, 376 b. . 

A man grant 3 præſentationem and dey, his wife fhall have 
the 3. and the Grantee the 4. 379 à. f. 

Where the Grantee named after the Habendum ſhall take by 
the Grant, and where not, vide tit Habendum. 

Where the grant of Patron and Ordinary ſhall charge the 
Church, vide tit. Annuity and Parſon. 

What things may be granted without deed, and what not, 
vide tit. Deeds. 

Where a grant &c. ſhall be good, albeit the Grantor or 
Grantee be miſnamed, vide tit. Name. 

Where a grant ſhall be good, albeit no mention is made of 
the proper name of the Grantor or Grantee, vide ibid. 
Where the grant of a thing in abeiance ſhall be good, and 

where nor, vide tit. aheiance. 


C Grava quid? 4 b. C. 
C Gurgees quid? and what ſhall paſs in a Grant by 
that name, 6 b. f. 


C Haga quid? 5 b. K. 56 bt. 


C Habendum. 
4 f office and force of the Habendum in a Deed, 183 a. J. 
Where it ſhall be ſaid repugnant in the grant of an 
eſtate tail, and where not, 21 a.F. 


Where one named after the Habendum ſhall rake by the 


gift, and where nor, 7 a. . 21 a. J. 26 b. J. 3978 b. f. 
Where the ſeveral limitations in the Habendum ſhall deſtro 
the joynt implication of the premiſes, 183 b.. 190 b. . 
Where an Habendum may enlarge the premiſes, but cannot 
abridge them, 199 a. f. 
Vide tit. Deeds, 
C Hariot, 


Hov called in the the Saxon tongue, 185 b.C. 
From what antiquity due to Lords, ibid. 

Where a deviſe by the tenant of all his goods ſhall not de- 
feat the Lord of his Harior, 185 b. . 

Where by purchaſe of part of the Tenancy by the Lord, a 
hariot ſhall be extinct and where not, 149 b. f. vide tit. 
Extinguiſhment. | 

Where a hariot ſhall be paid before a Mortuary, 183 b. d. 

C Haugh & Hough quid ? 5 b. C. 


C Heir. 
7 fe 2 * legal acception of the word (Heir) 
7 b. . 237 b. 


wWbat iſſue and perſon may b an heir, and whit not, j h. 
J. 8 a. f. J. 

Heres apparens quis, 8 4. 

Heres aſtrarius quis, 8 b. f. : 

Where and what Chattels the heir ſhall have after the 
death of his Anceſtor, and what not, 8 a. J. 18 b. *. 
185 b.. vide tit. chattels. 

Where the word (Heirs) ſhall be neceſſary to the creation 
of an eſtate of inheritance, and where nor, 8 b. J. 9 b. 
10 af. 20 a. J. 21 bf. 22 a.“. 47 a.. 593 bf. 322 b.*. 


385 b. x. 

Where the word (Heirs) ſhall be good of it ſelf, and where 
not without conjunction of the word (ſes) 8 b. *. 

The extent and latitude of the word (Heirs) 9 a. *. 

Heirs a good name of purchaſe, 26 b.C. 

Who ſhall be ſaid the next heir to take by purchaſe, and 
who to take by diſcent, 10 b.*. 

Where the heir to take by __ ought to be a compleat 
right heir in judgment of Law, 24 b. J. 26 b. J. 164 a. r. 

Where the Anceſtor may make his right heir a purchaſer, 
and where not, 22 b. . 

where a remainder is limited to the right heirs of a par- 
ticular Tenant, the Fee ſimple ſhall be ſaid to veſt in 
him preſently, and where not, 22 b. f. 319 b. f.. 376 
b N . 


Where the heir — 1 by diſcent ought to make him- 
ſelf heir to him which was laſt ſeiſed, 11 b.“. 15a f. 


239 bt. | 

Where by the birth of an heir more near, the Diſcent to 
another ſhall be defeared, 11 b.. 

Where the heir of the part of the Father ſhall inherit be- 
fore the heir of part of the mother, & e converſo, 12 4. 
& b. 13 à. F.. : : 

The difference between an heir in the Civil Law, and an 
heir at the common Law, 237 b. . 

Where the ſons ef an Alien born within the ligeance of 
the King ſhall not be heirs either to other. The ſame of 
the ſons of a perſon attainted, ſecus if born before the 
Attainder, 8 a*. 

Where and what attainder ſhall diſable the party attainted 
to inherit, or to have heir and where and what not, 
8 4. . vide tit. Attainder, and Corruption of Blood. 

Where the heir ſhall not be bound by the Obligation or 
warranty of his Anceſtor without naming, 209 a. J. 

83 b.*. 384 b. 386 a. f. 

Where the heir ſhall not be charged in an annuity without 
naming, vide tit. Annuity. 

Where a man bind his heirs to warranty, or to pay a ſum 

of mony without naming himſelf ſuch lien ſhall be void, 
386 a. T. vide tit. Warranty. i 

Where a reſervation of Rent to the heirs of the party 
without naming himſelf ſhall be good, and where nor, 

vide tit. Reſervation. 

Where an action of debt ſhall lye againſt the ſpecial heir 
without naming the heir at the common Law, ſecus of a 
voucher by reaſon of a warranty, 396 b.. 386 b.*. vide 
tit. Voucher. 

A gift to a man his Heirs and Succeſſors, how it ſhall e- 
nure, 9 af. hs 

Where the heir ſhall be in by Diſcent of an eſtate that by 

oſſibility could not be in his Anceſtor, vid. tit.Diſcent. 

Where the heir ſhall enter and have an action of Waſt up- 
on a diſſeiſin or waſt done in the life of his Anceſtor, 
which the Anceſtor himſelf could not, vide tit. Entry 
Congeable & Waſt. 

Where the heir ſhall have an appeal of the death of his 
Anceſtor, where the party by whom he convey his 
Diſcent could not by poſſibility, vide tit. Appeal. 

Where a perſon attainted hath iſſue and after pardon hath 
iſſue, the yongeſt no heir living the eldeſt or his iſſues, 
vide tit. Atta inder. Where 
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Where the heirs ſtall have an action for delacing the 
Monument of his Anceſtor, 18 b.“. ; 

C Heireloom quid ? 18 b.*. A deviſe of heirelooms 
void, 18; b. J. 


C He rbage. 


Hat ſhall paſs by grant of herbage of land, 4 b. T. 
Where the owners acceptance of a leaſe of the Her- 
bage of his land by Indenture ſhall be no Eſtoppel as to 
the Land, 47 b. *. | 
Where a reſervation of rent out of the Herbage of Land 
ſhall be good, 142 a.“. 


V 


Where a grant of the Herbage or veſſure of the Land by 


one Joyntenant, ſhall bind his companion ſurviving, 
vide tit. Fonytenant, | 


C Herche, 
A Trainder of Hereſy no corruption of blood, or forfei- 
ture of lands, 39 1 a. J. vide tit. Attaindtr. 
C Hida terre quid ? 69 4. *. 
C Hirſt & Hurſt quid? 5 b. . 
C Holm & Hulmus 4ꝗ07 5 a. X. 
C Holt quid? 4 b. q. 


C Homage. 


T* Etymology of the word, 64 b.*, 
The diviſion of Homage, 65 b.F. 
The manner of doing Homage, 64 a.. 


In what reſpe& ir is ſaid to be the moſt honourable and 


humble ſervice, 65 a.. 
The league between ſuch Lord and Tenant, 65 a. *. 100 


b. . ä 

* in doing Homage, Homage due to the King ought 
to be expected, and the penalty for omitting it, 64 b. f. 
65 a. J. b. T. | 

What perſon may do and take Homage, and what nor, 65 
b. *. 66 b. . 67 a. & b. 68 2. f. 341 bf. 

The form of Homage by an Abbor, or other Eccleſiaſtical 
perſon, 65 b. . | 

The form of Homage by husband and wife joyntly, 66 a. 
* 


where and what Corporation may do and take Homnge, 
and where and what not, 65 b. . 66 b. . 69 a. T. 341 b. . 

Where the husband ſhall do and take homage alone, and 
where joyntly with his wife, 30 a.*. 69 a. f.“. 

Where there are divers Tenants of the ſame Land, where 
all, and where but one ſhall do Homage, 67 a. J. b. f. 
Where and why the tenant ſhall nor be ſworn in doing ho- 

mage, 68 a. f. 

Where homage done to one joynt Lord ſhall excuſe againſt 
the other, 67 b.*. 

The benefit which accrues to Lords by receiving Homage, 
68 a. J. 92 b. . ; 

Where the tenant notwithſtanding Homage once done to 
the Lord, ſhall be compelled to do homage again to his 
heir, and where not, 103 b.“. J. 

where the tenant upon tranſlation of the ſeigniory to 
another ſhall be compelled to do homage again, and 
where not, 104 4. & b. | , | 

Where after refuſal the Lord ſhall not diſtrain his Tenant 
for homage until requeſt, 105 a. 

By what means fealty may be ſeparated from homage, and 
by what not, 150 b. J. 151 a. J. vide tit. Fealty. 

The writ of Homagio capiendo, and where it lieth, 101 
4. V. 


The TABLE. 


C Homage Anceſtrel, 
| T* deſcrip:ion of Tenure by Homage Aunceſtrel, ros 


Elood on the Lords fide not always requeſite to ſuch te- 
nure, 1c0 b. . 102 b. *. 

Where ſuch tenure draweth to it warranty, and acquital, 
101 a. f. *. 384 a. J. 5 

What ſhall be a good counterplea to a warranty by cauſe of 
homage aunceſtrel, 101 a.*. | | 

What lands the tenant ſhall recover in value upon ſuch 
warranty, 102 à. K. vide tit. Recovery in value & ar- 
ranty. 

The reciprocalty of reverence and protection between 
ſuch Lord and tenant, 100 b. J. 

Where ſuch tenant ſhall be compelled to atturn to the 
Grantee of his Lord, and where not, 101 a.*. vide tit. 
Atturnment & per que ſervitia. 

Where the Lord by homage Aunceſtrel may diſclaim in 
the ſcigniory, and where not, 101 b. 102 aK. 

Where a man may hold by homage Anceſtrel of a body 
politick, but not e converſo, 102 b. J. 


Where ſuch tenure ſhall remain notwithſtanding the alte- 


ration of the name and nature of the coporat on, and 
where not. 102 b. J. 

Where an Abbor, Biſhop, Sc. ſhall not diſclaim in a ſcig- 
niory by homage Anceſtrel, 102 b.*. 103 a. f. 

After alteration by the tenant by homage Aunceſtrel, what 
ſervice ſh ill be due to the Lord, 102 4. 

What act by the tenant ſhall be an interruption of the pri- 
vity between him and his Lord, and what not, 1034. 
T. J. 202 b. f. N 

”_— ſuch renure may belong to Knight ſervice, 103 
a. J. 

C Hope quid? 5 b. C. 

C florngeld quid? 187 a. f. 


C Hors de fon fee. 
VV Here ſuch plea ſhall be good by the tenant up- 
on a diſtreſs, and avowry by a ſtranger who 
claims the ſegniory, and where not, 1 b. . 
| C Hoſpital. 
THe divers kind of Hopitals, 342 a.*, | 
What hoſpitals were given to the crown by the Sta- 
' tute of 27 H-8. 31 H.8. 3) H.2. and 1 E.6. and what not, 
34 2a., 


C Howe and Hoo quid? 4. b. f. 


1 
C Idcot. 


V Ho properly ſaid to be an Ideot, 247 a. . 

Where an Ideot ſhall be bound by a diſcent, 247 a+. 

Vide tit. Entry Congeable. - 

By what means a feoffment, &c. by an Ideot may be avoi- 
ded during his life, and by what not, 247 a. F. b. f- 

Where a ſtranger may tender mony in performance of a 
condition to ſave the eſtate of an Ideot without his 
conſent, 206 b.. vide tit. Condition && Morgage. 

Where an Ideot ought to ſue in proper perſon and not by 
Gardian or Atturney, 135 b. J. 

Vide tit. Dam non compos mentis. 


C Impriſonment. 


]Mpriſonment a good cauſe to avoid a diſteat, vide tit» 

Entry Congeable. | 

A good cauſe to reverſe an outlawry, 297 b. f. 

where & how a man in prifon may be proceeded againſt 
C 


3 by 


C Jampna quid? 5 
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by ſults and proceſs of Law, 260 a.*. 

How a man in priſon ought to be ordered and uſed, 260 
5. 5 

A preſident where after judgment in appeal aginſt a wo- 
man, her impriſonment was reſpited by reaſon of preg- 
nancy, 289 4. . . 

A preſident where after judgment in a treſpas quare vi, 
Ec. againſt an Infant, he was excuſed of impriſonment 
by reaſon of his age, ibid. | 

C Incident, vide tit. Appendant. 


C Incumbent. vide tit. Parſon. 


C Quare Impedit. 
The Etymology of the word, 119 b. J. 
C Inditement. 


T* ſignlfication and derivation of the word, 126 b. *. 

What certainty requiſite in an Inditement, 303 a.“. 
vide tit. Pleadings. ; 

Where the Inditement ſhall ſay (ſelonice) albeit the of- 
fence be no felony, 127 a. *. 

Where upon attainder in an Inditement the forfeiture ſhall 
relate to the felony committed, ſecus in an Appeal, 
vide tit. Felony. 

The difference between an appeal and an inditement, 126 
b. *. Vide tit. Appeal. 


C Infant. 
Here an infant may be a purchaſer, 2 b.C. 
Where he may endow his wife, and where not, 
vlde tit. Dower. : l 
Where aſſignment of dower by the heir being an Infant 
ſhall be good, and where not, 35 a.*. vide tit. Dower, 
Where an exchange by an infant ſhall be good, and where 
voidable, vide tit. Exchangi. | 
Where by cuſtom at fifteen he may make a leaſe, 45 bf. 
Where and for what things the deed or obligation of an 


infant ſhall bind him, and where and for what not, 


171 b. J. 172 a.“. ; 

Where and within what time a fine levied by an Infant 
may be avoided, and where it may be reverſed by his 
heir after his death, and where not, 131 a.*. 380 b.“. 

Where the breach of a condition in Law ſhall be a forfei- 
ture of the office, or eſtate of an infant and where not, 


233 b. . 
White laches in an infant ſhall be prejudicial to him, and 
where not, 246 a. T. b. .F. 380 b. J. 
Where a feme covert ſhall be prejudiced by laches, where 
an infant ſhall not, 146 b,*. vide Stat. Merton c. 5. 
where and at what age the act or wrong of an infant in 
criminal matters ſhall be imputed to him, and where 
and at what not, 247 b. F. 
Where a leaſe for years made by an Infant ſhall be good, 
o8 a.“. | 
Where the releaſe of a debt by an infant ſhall be good an 
© where not, 264 b. J. 
Whar things are voidable by an infant after his full age,and 
what only during his nonage, 380 a.*. b.*. 
Where an ation of waſt or ceſſavit liech againſt an In- 
fant, 380 b. J. 381 a. f. 
Where an infant ſhall be compelled to atrurn in a Quid 
uris clamat, or Per que ſervitia, 315 à. J. 
Where a deſcent ſhall roll the entry of an infant and where 
not, vide tit. Entry Congeable. 
Where an infant ſhall be bound by a warranty deſcending 
-during his infancy, and where not, vide tit. warranty. 
„ Where the dying ſeiſed of a baftard without interruption 
ſhail bar the Mujer being an Infant, vide tit. Baſtaray. 


Where an uſurpation upon an infant ſhall put him out of 
poſſeſſion of the advowſon, 344 b. . 

By what acts an infant zu ventre ſa mere ſhall be bound 
and by what not, 1co b. f. 244 a.“. 245 b. ꝗ. 

An infant not capable of the ſtewardſhip of a Court, 
3 b. *. 

Not capable to perform grand ſerjeanty at the Coronati- 
on, 107 b. J. 

Not capable o be of an enqueſt, 157 à. J. 172 b. f. 

Where an infant ſhall not be amerced for a nonſuit or 
default, 129 a.. 

Where upon a judgment againſt him quod capi atur he ſhall 
not be impriſoned, 289 à. J. 

Where an execution by Legit, Statute Merchant, &c. ſhall 
not be ſued againft the heir during his infancy, vide 
tit. Execution. 

where an infant ſhall not be charged in an accompt, 17 1 
b.. vide tit. — 

Where an infant may do homage, but not fealty, 65 b.*, 

Where an infant ought to ſue by Procheix amy, and de- 
fend by Guardian, 135 b. J. 

Where a ſtranger, and where the ſpecial heir ſhall take 
advantage of the infancy of his Anceſtor, 336 b. ©. 
337 b.f.*. ; 

Vide tit. coverture. 


C Infranchiſement, vide tit. Manumiſſion. 
T* derivation and ſeyeral acceptions of the word, 


137 b. f. 


¶ Inheritance. 
THe extent and ſignification of the word, and what ſhall 
p_ by grant of inheritances, 6 a. T. 16a, J. J. 383 


A. o «7a 

The ſeveral ſorts of inheritances, 1 b. J. 9 a. J. 49 a. f. 
164 b . | 

Where a man may have an inheritance moveable in lands, 
and how ſuch iohericance may be aliened and charged, 
4 a.*, 48 b. F. vide tit. Charge. 

Where an Inheritance ſhall aſcend, and where not, 11 a.*, 

* — rejected in Law, 13 4. f. 27 4. J. 379 

0 0 79 0 . 

The anclene courſe of inheritances not alterable but by 
Parliament. 27 4. . 

Where an eſtate of inheritance fhall paſs without the word 
( Heirs ) and where not, vide tit. Heirs. 

Where a man fhall inherit where he by whom he con- 
veyeth cannot by poſſibility, * e converſo, 25 a.*.Q. 
The blood only of the firſt Purchaſor inheritahle to lands, 

12 .. 
Vide tit. Heirs & Fee Simple. x 


C Inrolments. 
VW ere inrolments ought always to be in parchment 


b. F. 
Where — inrolment ſhall not be pleaded without ſhew- 
the original deed, 225 a.*. 
Vide tit. Deeds. 
C Inſtant, 
T* definition of an Inſtant, 195 b.. 
Where the Law alloweth priority of time in an in- 
ſtant, 183 b. f.“. 
Where a fee fhall be deveſted and veſt in one perſon fn 
an inſtant, 297 b. J. 
Where a remainder veſting in an inſtant ſhall be good, 
dide tit. Remainder, 


C Intention of the Parties. 
Where the conſtruction of acts ſhall enſue the inten- 
tion of the parties, and where not, 214 b. f. vide 


tit. Grants. 
Where 


1 


Where the intention of the parties ſhall operate in the 
raifing and dire&ion of uſes, 49 a.F. 

Where the entry of him that right hath into Land ſhall 
be guided by his intent, 49 b. f. 

Where a man hath two ways to paſs Lands, and he in- 
rendeth ro paſs them by one of the ways, yet it ſhall 
paſs by the other, and where not, aga.f. 


C Intereſt. 
He Extent and ſignification of the word, 2345 b. J. 
What paſſerh by the grant of totum ixterreſſe, ibid, 
Vide tit. Eſteats. 
C Intruſion. 
W Hat properly ſaid to be an intruſion. and how it 
differech from abatement, diſſeiſin, &c. 297 a. . b. 


C ]ointenants, 


Oyntenants whence ſo called, and how they difter from 
Parcerners, 180 b.. 

What things may ſtand in joynture one with the other, 
and what not, 188 4. per tot. pag. 193 b. J. : 
Where the parties ſhall be joyntenants notwithſtanding 
the — ad indifferent limitations to each of them, 
180 b.. | 

Where there way be a Joyntenancy albeit no ſurvivor- 
ſhip, 18 1 a. J. bf. _ | 1 

Where Chattels or debts in Joyntenancy ſhall ſurvive, and 
where not, 181 b. J. 182 4. f.“. | 

Where joytenants may be albeit the eſtates veſt in them 
at ſeveral times, and where not, 188 a.. : 

Where two may have joynt eſtates for their lives, and ſe- 
veral inheritances, or the inherirance of one of them, 
182 4. J. b. 183 4. . 184 4. f.“. 189 b. 7. i 

To what purpoſes ſuch inheritance ſhalf be ſaid to be ex- 
ecuted in the life of the parties, and to what not, 182 
b.“. 183 a.*.104 4. “. J. bf. 

Where and by what acts an eſtate in joynture may be ſe- 
vered, and wliere and by what not, 182 a. per tot. pag. 

| SE a.f. 190 a. J. 

Where two may be joyntenants of the freehold and fee 
ſimple, and tenants in common of an eſtate tail in the 
ſame land, 183 b. 4. | | 

Where the joytenant ſurviving ſhall be lyable to the 
charges of his companion, and where not, 184 b. per 
tot. pag. 183 4. F.“. R 

Where the charges of one joyntenat, avoidable by his 
1 ſhall be good againſt himſelf ſurviving, 184 


Where upon à recovery againſt one joyntenant execution 
ſhall be ſued againſt his companion, »85 a. T. : 

Where an eſtoppel to one joyntenant ſhall not bind his 

companion ſurviving, ibid. ; ; 

Where a deviſe by one joyntenant ſhall be void againſt his 

companion, 18s a. J. b. f. : | 

Where by the death of the wife joyntenant with a ſtranger 
for years, the term ſhall ſurvive to the other joynte- 
nant and not to the husband, 185 b.“. 

Where a diſparagment of the heir by one joyntenant ſhall 
be forfeiture of the ward as to both, 80 b.. 1 

Where one joyntenant of a ward ſnall be liable to the waſt 

done by his companlon, 34 2. f. 

Where an affignment of dower by one joyntenant ſhall be 

ood againſt his companion, 35 a. f. . 

Where upon grant of a rent to two, the eleion of one 
to have it as an annuity or rent ſhall bind his compa- 
nion, 146 a. f. vide tit. Election. 


Where a Reſcous by one joyntenant ſhall make his com- 


panion a diſſeiſor, 16 1 b. f. 2 
where one joyntenant ſhall have an account againſt his 
companlon, and where not, vide tit. Account. .* 
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Where each Joyntenant ſhall be ſaid to be ſeiſed, per my 
& per tout, and to what purpoſes either hath right but 
to a moity, 186 a. f.“. 350 4. J. 5 

Where a leaſe for years by one joyntenant for life or in 
fee, to begin after his death, ſhall be good againſt the 
furvivor, and where not, 184 b. J. 185 b. f. 186 a. J. b. T. 

Where a grant of the Herbage or veſture of the land by 
one joyntenant ſhall bind the ſurvivor, 186 b. fr. 

Where a preſentation to a Church by one joyntenant ſhall 
not put his companion out of peſſeſſion, 186 b. *. vide 

tit. Preſentation. BE 

Where a partition between joyntenauts ſhallbe good witli- 
out deed, and where not, 169 a.*. 187 a. f.“. vide fat. 
32 H. 8. cap. 32. | 

Whether in an aſſiſe by one joyntenant againſt h's compa- 
nion, judgment ought to be given in ſeveralty, wide 

tit. Judgment. x ': 

Where by partition between joyntenants a warranty ſhall 
be deſtroyed, ard _ nor, 187 a. . 

Where hufband and wife ſhall be joyntenants, and where 
by Entierties, and where by Moicties, 187 a. q. b. per 
tot. pag. | | 

Where baron and feme and a ſtranger are joyntenants, 
the ſole alienation of the barou That bar the ſtranger 
ſurviving as to a moſery, and where not, 187 b. g. 

188 2. f. 327 b. . + 

Where one jJoyntenant or Parcener enter or recover the 
whole eſtate — 12 to a right, the other ſhall enter 
7 with him, and where not, 188 a. J. 364 


Where a leaſe of part of the term by one joyntenant for 
years, ſhall be a ſeverance of the joynture as to the 
whole, 192 a. F. 199 2. T. | 

where a ſeverance of the joynture of freehold ſhall be a 
ſeverance of the reverſion, 191 b. 192 a.b. 

where a rent reſerved ro one Joyntenant ſhall enure to 
both, vide tit. Reſervation. — 

where a ſurrender to one Joyntenant hill enure co both, 
vide tit. Surrender. | | 

where reſervation of the reverſion to one joyntenant by 
deed indented upon a leaſe by botli ſhall not eſtop the 
other, 192 à. J. | | 

Where a leaſe is made by two joyntenants the remainder 
in fee to one of them, this ſhall be a 200d remainder 
for a moiety, 192 b. f. | 

Where one joyntenant make a leaſe for his own life and 
dyeth, no ſurvivor, quere, 193 &.*. 

Where a releaſe by one joyntenant to his companion ſhall 
be good and where not, and how ſuch releaſe ſhall 
enure, vide tit- Releaſes. 5 : 

Where a releaſe by aſtranger to one joyntenant ſhall enure 
to his companion, and where not, vide tit. Releaſes. 

Where one joyntenant ſhall have an a&ion of waſt againſt 
his companion, and where not, vide tit. waſte, & Stat. 
. 2. cap. 23+ N 

Where the feoffment of one joyntenant to his companion 
and a ſtranger, ſhall be good only to the ſtranger, 

a. 

Where two Infants joyntenants make a feoffment, by the 
death of one, his right ſhall ſurvive, ſecus of a feoffment 
by one ſolely, 337 a.C.b.f. vide tit. Entry Congeable,&r 

Dun ſuit infra, & c. | | 1 

Where a remitter to joyntenant ſhall be a remitter to his 
companion, and where not, vide tit. Remitter, 

Where an atturnment to one joyntenant ſhall be good ro 
his companion, vide tit. Attornment. <22.Þ 

Where two joymenanrs the one within age and the other 
of full age be difſeiſed, and a difcent caſt, and he of full 
age dye, the entry of the other joyntenant ſhall be con- 
geable unto the whole, vide tit. Entry , ; 

ere 
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Where the father Joyntenant with his ſon and a ſtranger, 
make a feoffment of the whole with warranty, the 
ſtranger ſurviving ſhall avoid the whole, 357 4. f. :vide 
tit. Warranty. 2 

where two are joyntly bound in an obligation and one 
dye, the charge ſhall ſurvive to the other, ſecus of a 
warranty, vide tit. Charge. 

C Joynture. 
yy Hr ſhall be a good Joynture within the ſtatute of 
27 H. 8. and what nor, 36 b.F.*. 
Where the wife may wave her Joynture and where not, 
6 b. J. 

Vide at 3 in tit. Dower, vide ſtat. 11 H. 7. gap. 20. 
Of diſcontinuance of e and the expoſition of 
the ſeveral parts of that Statute. 

C Ireland. 
Hen and when the Laws of England were firſt eſtavliſh- 
ed in ireland, and how afterwards confirmed, and by 
whom, 14 1 a. J. T.“. 
CE Iſſue. 
AN iſſue, and the ſeveral kinds of Iſlues, 126 a. f. 
Where an Iſſue generally taken ſhall refer tothe Count, 
and not to the writ, 126 a. *. 

Iflue upon a negative pregnant not good, 126 a. *. 

Where two affirmatives ſhall make an Iſſue, and where 
not, 126 a.*} 

Where an iſſue ſhall be good upon a matter affirmative and 
negative, albeit it be not in expreſs words, ibid. 

The form of the entries of Iſſues of the part of the Plain- 
tiff, and on the part of the Defendant, ibid. 

What pleas are iſſues themſelves, whereto the plaintiff or 
Defendant cannot reply, 126 a.. 

Where ( modo & forma ) ſhall be of the ſubſtance of the 
Iſſue, and where but matter of form, 281 b per tot. pag. 

Where the ſubſtance of the Iſſue being found, the verdict 

ſhall be ſufficient notwithſtanding omiſſion of circum- 
ſtances, 227a.T. 282 a. f.“. 

Where the plea of the party amounts to a general Iſſue, 
the general Iſſue ſhall be entred, 303 b.“. 

Vide tit. Pleadings, & Verdict. 


C Judgment, 
NET and derivation of the word, 39 a. J. 
168 a.. 
The ſeveral ſorts of judgments, ibid. | 
Where in a real action by one 1 or Parcener 
againſt another, judgment ſhall not be given in ſeve- 
ralty 167 b.“. 187 a.*. ö 
The ſeveral judgments in a writ of partition, and upon 
which of them a writ of Error, lyeth vide tit. Error & 
Partition. 
In what ations judgment final ſhall be given, 294 b. f. 
The form of the Judgment, when ir is for tenant or de- 
fendant in plea in bar or to the writ, 363 a.. 
How and by what means every caſe judicially depending 
ſhall receive end, 71 b. J. 72 at. 
C jqugum terre quid? 5 4. J. 
C Juncaria & Joncaria quid? and what ſhall 
paſs by that name, 5 a. 
C Juris utrum, vide tit. Parſon, 


C Juror. 
He properties of a Juror, 155 a © b. f. 
What perſon may be a Juror, and what not, 156 b. J. 
150 4. J. 17 2 b. f. 
What crime ſhall diſable a man to be Juror, and what not, 
vide tit, Challenges Stat. W. 2. cap. 38. Artic. ſup. chait. 


cap. 9. | 
Upon what trials a Juror ought to have lands, &c, to the 
value of 40. f, wide Stat. 2 Hig. cap.3, 


Where a Ceſtuy que uſe ſhall be a ſufficient Juror within 
that Statute, 272 b. f. 

Where tenant pur auter 2), or the husband ſeized in his 
wifes right be returned on a Jury after the death of 
the wife or Ceſt»y que vy, they may be challenged, ibid. 

Where a witneſs ſhal! be had in equal reſpe& with a Ju- 
ror, and where not, 6 a. f.“. 

Viat at large in tit. (Challenge, & Verdict. 


C Juſtices, 


Y what names ancienly cal'ed, 168 b.*. 
Juſtices of Aſſiſe whence ſo called, 263 a. X. 
Their office and juriſdiction, ibid. 
In what caſes antiently juſtices of Nſ prius might give 
judgment and in what not, 263 a.“ 
The names of divers Biſnops and Clergymen that were 
antiently Juſtices of the Kings Courts, 304 b. f. 
Juſtices in Eire, and their authority, vide tit. Eire, 


\ 


1 ———— 


C King. | 
A: He Etymology of the word (King) and how called in 
other languages, 55 bf. 

The ſtile of every King of England ſince the Conqueſt, 
J a. & h. : 

The ſeveral compellations of divers Kings of England, 
7 a. . 

The ſeveral Courſcis of the King 110 a. *. 

Vide at large in tit. Prerogative. 


C Knight, 
Thc derivation of the word, and how called in other 
languages 74 b. 7 . 
The dignity of a Knight, 107 b.“. | 
_—_ 1 ſaid a Knights fee, or Cenſus militaris, 69 
a. f. K. b. f. 


| C Knights Service. 
T* deſcription of a Knights ſervice, 74 b +. | 
By what names ſuch ſervice is diſtinguiſhed in Law, 
74 b. . 75 a. f. X. b. T. 108 a. T. | 

To what end this ſervice was created, 75 b.f. J. 

Thereſpe& which the Law hath to ſupportation of this 
ſervice, 39 a. J. b. . 

The priviledges of tenants by Knights ſervice, 75 a.*. 

At what age the tenant ſhall be intended able to perform 
this ſervice, 74 b.. 77 b. f. 78 b. T. 

What things incident to this tenure, and from what an- 
tiquity, 76 a. f. b. f. 305 b. . 5 
For what cauſe the Law gave the Ward and Marriage of 
the heir of ſuch tenant to his Lord, 75 b.. “. 76 a.*. 
Where the tenure ceaſing the wardſhip and all other in- 

cidents ſhall alſo ceaſe, 76 4. f. b.“. J. 248 a. . 

Where the fruits of Knights ſervice being ſuſpended, the 
renancy being in a Co: poration, ſhall be revived again 
in the hands of a natural perſon, 950b.*. 99 af. 

won : renure may be Knight ſervice and no eſcuage, 

2 0. . 

Where tenure by Caftlegard ſhall be Knights ſervice, ard 
where nor, 82 b. J. 83 4. J. 87 a.C, 1 

3 the tenure ſhall remain albeit the Caſtle be ruined, 

3a. 

Videtit. Marriage, & wardſhip. 

C Knol quia? ; b.. 


— 


C Laches. 
He fignification of the word, 246 b. f. 380 b. g. 
Where laches ſhall be accounted in infants and femes 
covert, and where not, vide tit. Coverture, & Infant, 
No 


UMI 


UMI 
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No Laches imputed to the King, vide tit. Prerogative. 
Where the Laches of the husband ſhall be prejudicial to 
his wife, and where not, vide tit. Baron & Feme. 
What perſons ſhall be bound by Laches of claim after a 
fine levyed at the Common Law and ar this day, and 
what not, vide tit. Fines. 
Where Laches ſhall be imputed toa man beyond Sea, and 
where nor, 260 b.“. vide tit. Entry congeable. 
Where Laches ſhall be adjudged in a Non compos mentis. 
and where not, vide tit. Dum non compos, &c. & Idtot. 
C Lagaman quid? 58 a. C. 
C Lannemanni quid? 5 a. K. 
C Laps, vide tit. Quare Impedit. 
C Law. 
He ſeveral Laws uſed within this Kingdom, 11 b. f.“ 
The diviſioꝶ of the Law of England, 110 b. T. 115 
b.“. 344 a.“ | 


The ſeveral names whereby the Common Law of England 


is called, 142 à. J. 

How the 3 Law and the Law of the Crown differ, 
1s b.*.C. 

The Law ſpiritual what, 344 a. J. 

Intendment of Law what, 78 b. T. 

No proof to be admitted againſt the preſumption of Law, 
373 2. J. b. f. 

What things the Law moſt favoureth, 124 b. J. 

How the Law reſpects the order of nature, 92 4. f. 197 b. . 


The ancient rules and courſe of the Law not to be inno- 


vated, 282 b. x. 
The commendation of the Law of England, 97 b. J. 
The _—_— and facility of the ſtudy of the Law, 71 a. J. 
Admonitions and dire&ions concerning the ſtudy and 
practice of the Law, 70 a J. b. f. 249 b. q. N 


C Lea & Ley quid? 4 b. C. 
C Leaſes. 


| He derivation of the word ( Leaſe) 43 b. . 
The ſeveral kinds of Leaſes, 45 a. . b. f. 
What ſhall be ſufficient words of leaſe, 45 b.“. 301 b. . 
What perſons may make Leaſes at this day, which could 
not by the Common Law, & e converſs, 44 b. *. k 
What things requiſite to the perefection of a leaſe within 
the ſtar. 32 8.8.44-4.C.b.f.*. vide ſtat. 32 H.8.c.28. 

What leaſes ſhall be good within the Statutes of 1 & 13 
Eli. and what not, 44 b. J. 45 a.*. 

Where a concurrent leaſe ſhall be good within thoſe Sta- 
rutes, and where not, 45 a. 7. 

What ſhall be ſaid a ſufficient certainty whereupon' a leaſe 
for years may depend, and what not, 43 b. . 

Where a leaſe for years may ceaſe and revive again, as to 
ſeveral perſons, and where not, 45 a.. J. 

To what purpoſes the party ſhall be ſaid a leſſee for years 
before entry, and ro what not, 46 b.F.$1 b. J. 270 4. *. 


Where a leaſe is made to have from the date, or day of 
the date, or from the making, or from henceforth, e*c. 
where It ſhall be ſaid to have beginning, 45 b. . 

Where the deed hath no date, or beareth an impoſſible 
date,when the leaſe ſhall be ſaid to have commencement, 
ibid. 

Where the deed referreth to a void leaſe, or miſ-recite a 
leaſe in eſſe to have from the ending of that leaſe, when 
it ſhall begin, 46 b. . , 

The fignification of the word (Term) and the difference 
inter terminum annorum, & tempus annorum, 446 b.. 

Where a leaſe to the party generally, ſhall be conſtrued to 
be for the life of the leſſor, and where for the life of 
rhe leſſee, 42a.T. 183 a. J. b. F. 

Where divers perſons joyn In a leaſe, whaſe leaſe it ſhall 
be conſtrued, 45 a.. . vide tit. Confirmation. 2 * 


Where a leaſe for years by tenant in tail ſhall be void by 
his death without jiſſue, 45 b. +. * 

Where a leaſe by Parſon, Vicar, &c. before the Statute was 
void by his death, and where bur voidable, 45 b.. 


C Lectures. 
Tl qualities of Lectures antiently, and how they differ 
from our Readings at this day, 280 a. . b. f. *. 
C Leſwes & Leſues quid? 4 b. C. 
C Librata terræ quid ? and what ſhall paſs by that 
name, p b.. 
C Licence vide itt. Authority. 


C Ligeance. 
THe definition of Ligeance, 129 a.*. : 
The divifion and ſeveral forts of Ligeance, 129 a. f. 
Vide tit. Alien & Denigen. 
C Limitation. 
W Hat ſhall be ſaid good words of Limitation in 
grants, &c. and the ſeveral ſorts of them, 234 by 
1 
The time of Limitation in actions anciently, and at this 
day, vide tit. Time. 


C Livery out of the hands of the King. 


Here the heir of the tenant of the Ring ſhall ſue 
, livery, and where an Ouſter le main, 77 a. *; 

Where the King ſhall have the mean profits until livery 
or Ouſter le main ſued by the heir, and where not, bids 

The ſeveral kinds of livery, and which ſhall be the beſt 
and moſt ſafe for the heir, 77 a. . 

Where by the livery of a Manor an Advowſon appendant 
_ paſs from the King, without ſpecial mention, 77 
a. C. 

Vide tit. Primer Sei ſin. 

_ _  C Livery & Seiſin. 

T* deſcription of Livery of Seiſin, 48 a. f. 

The ſeveral kinds of Livery, ibid. 

The antiquity of- Livery, 49 b.“. 

To the paſſing of what eſtates livery requiſite, and of 
what not, 48 4. f. 216 a. 

What act or words by the leſſor or feoffor ſhall be ſaid a 
good livery in deed, and what not, 48 a. *. J. 49 b. 

3 b. J. 37 a. f. | : 

Where a livery expreſſing one eſtate referreth to a Char- 
te r expreſſing another, or which is void, how it ſhalt 
be conſtrued, 48 a. J. b. f. 222 b. . 

Where livery referreth to two ſeveral Charters of diffe- 
rent limitations, how it ſhall be conſtrued, 21 a. *. 

Where livery of the one parcel ſhall be a livery of the 
other, and where to one feoffee good to the other, and 
where not, 48 a. J. 50 a. f. 253 af. 259 a. J. 

How YI ſhall be made to paſs a movable inherirance, 

8 b. T. 

1 in Law or within the view what, 48 b.“. 

Where ſuch livery ſhall be good, and where not, 7b;4; 
253 2. J. | 

Such leery by an Atturney void, $2 b.. | | 

Such livery not good but to him which takes the freehold 


49 b.. : 
.Where a claim ſhall amount to an entry to perfect a livery 


within view, and where not, 48 b. 

Where livery ſhall be made of an upper Chamber, 76:4. 

What things N lye in grant, and what in livery, 
49 a.F. vide tit. Grants. 

Where a frechold in lands ſhall paſs at the Common Law 
without livery, and where not, 49 a*. 30 a. J. b. f. 

where livery made another being in poſſeſſion ſhall he 
good, and where not, 48 b.. 369 b.. 

In what reſpects a conveyance by livery faid to exceed alf 
others, 49 a.. | 

Where 


LY 


Where a Charter of feoffment by a diſſeiſee, and a letter 
of Atturney to enter and make livery, ſhall be a good 
feoffment after livery made, ſecus of a leaſe for years 
by deed and an entry after, 48 b J. 

Where livery ſhall be made to a leſſee for years, 49 a.T. 

Where livery to one feoffee in the name of the other ſhall 
be good to both, and where not, 49 b. F. 359 a. J. 

Where livery to one joyntenant leſſee for years, ſhall be 
ſufficient ro paſs the freehold to him 1n the remainder, 
49 b. f. + 250 

What perſon may be an Atturney to deliver ſeiſin, $2 a, 


Where and when the authority of an Atturney hall be 
ſaid to be purſued, and where and when nor, 52 à. F. J. 
258 a. J. vide tit. Authority. : ; : 

Where the making of livery ſhall prejudice the title or in- 
tereſt of the Atturney as to the land, and where not, 
52a. J. : 

Where a letter of Atturney may be contained in a deed of 
feoffment, and where not, 52 b.“. 

Where livery made after the death of the feoffor fhall he 
good, and where not, $2 a. b. f. b.. J. 

Livery not good to expect in futuro, 217 a.. : 

Where the Charter is abſolute, and livery upon condition, 
upon which the eſtate ſhall operate, 222 b.*. 

Where after an agreement of a feoftment be made upon 
codition, livery is made abſolute, how it ſhall be con- 
ſtrued, 222 b.. M 

Where livery relateth to a deed and dated in a Forreign 
Kingdom, what ſhall operate thereby, 228 a. . 

Vide tit. Feoffment. 


C Maihem. 
He ſignification and derivation of the word, 126 a. . 
b. T. 288 a.. | 
The nature and degree of the offence, 127 a. . 
Where the writ ſhall ſay ( felonice) albeic the offence be 
no felony, 128 a. *. | 
The puniſhment antiently in an appeal of Maihem, and at 
this day, 20:4, 
A —_ of actions perſonal a good plea in Maihem, 288 
a. J. 5 
Where a man was indited for maiming himſelf, 129 b. f. 
¶ Machecollare & Machecoulare quid? 5 a. K. 
C Maintenance. | 


TI. fignification and derivation of the word, 368 b. q. 
The ſeveral kinds of maintenance, and how puniſh- 
able, 368 b. J. 369 af. 

Where an action of maintenance lyeth for labouring the 
Jury, albeit they give no verdict, or paſs againſt the 
plaintiff, 369 a. f. 

Againſt what perſons a feoffment for maintenance was void 
by the Statute 1 R. 2. and againſt what not, vide Stat. 
1 R. 2. cap. 9. . 

Vide Stat. 322 H. f. c. 9. made in ſuppreſſion of maintenance, 
and the ex poſition of the ſeveral parts of that Statute. 


C Mayor and Comonalty vide tit. Corporation. 


C Manor. 
Tk deſcription of a Manor, and whence ſo called, 58 
A. J. 


How Manors began at firſt, 58 b.. 

Of what things a Manor may conſiſt, 58 a. . 

The office and duty of the Lord of a Manor, 59 b. . 

The office and duty of a Steward of a Manor, vide tit. 
Steward. 

Where a Court Baron holden out of the limits of the Man- 
nor ſhall be good, and where void, 58 a.*, 
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Where and what things ſhall paſs by the grant of a Manor 
without ( cum pertinentiis) and where and what not, 
121 b. f. vide tit. Grants & Pre ogative, 

Where a rent ſeck may be parcel of a Manor, ſicys of a 
rent-charge, 1 50 b.“. 153a.'. 

Where a reverſion upon an eſtate tail ſhall be parcel of a 
Manor, and pals by grant of the Manor, 324 b.. 

Where upon a leaſe of a Manor except parcel, the part 
excepted ſhall continue parcel of the Mancr, and where 
not, 324 b. J. 325 af. ö 

Where upon tryal of a fact ſuppoſed within a Manor the 
viſne ſhall come out of the Manor, and where out of 
the Town, 125 b.. vide tit. Trial. 


C Manumiſhon. 


Te ſignification and derivation of the word, 137 a. J. 

The (ſeveral kinds of Manumiſſion, 137 b. +. 

By the Manumiſſion of a villen cum tota ſequela, what 
perſons are ipfranchiſed, 3 a. . | 

Where and what act ions brought by the Lord againſt his 
villein, ſhall be an infranchiſement to the villein, and 
where and what not, 129 b. J. 138 a. J. b. 136.b.*, 

Where the anſwer of the Lord to the action of the villein 
ſnall be an infranchiſement to the villein, and where not, 
1254. 138 bk. : : 

The ſolemnity of Manumiſſions antiently, 137 b. *. 

What eſtate or gift from the Lord to his villein ſhall be an 
iofranchiſement to him, and what not, 137 b. J. 138 2. 

Where a void leaſe, or an atturnment by the Lord to his 
villein ſhall be no infranchiſement, 138 a.*. 

Where the appeal of the Lord againſt his villein for felo- 
ny, being found againſt him, ſhall be an infranchiſement 
to the villein, and wherein not, 138 b. 139 b.“. 

Where a neif marrying a freeman ſhall be infranchiſed, 
and for what times, 132 a.“. 136 b. f. 137 bx. 

Vide tit. Villein. 

C Marches quid? 106 b.C. 
C Marchet quid? 117 b.. 140 a.*. 
C Maremium quid? & unde, 58 a. . 


C Marriage. 
NI braut: quid & quotuplex? 21 bx. 96 a. &. 
Of what reſpect in the Law, 9 b.. 

What marriage at this day ſhall be ſaid conſonant to Ec- 
cleſiaſtical rites, and what not, vide Stat. 32 H. g. c. 38. 

Where the marriage of Eccleſiaſtical perſons formerly was 
void, and where but voidable, 136 a.*. 

Where the father ſhall haye the cuſtody and marriage of 
his ſon or daughter, and where not, 84 a.. . b.“. 88 b. . 

Wherefore the Law gave the marriages of heirs females 
to the Lord by Knights ſervice, 78 b.“. 

Where the Lord ſhall have two years to make a tender of 
marriage to the heir female of his tenant after her age 
of 14. and where not, 75.4. & h. 78 b. q. 

Where the Lord ſhall have the double value or forfeiture of 
the marriage, and where not, 79 a. f. b. J. 82 b. f. T. 

Where the executors or adminiſtrators of the Lord ſhall 
have ſuch two years to make a tender, 79 a.*. 

Where the tender of marriage to in heir female before her 
age of 14 ſhall be good, and where not, ibid. 

Where the Lord may tender marriage to the heir already 
married, and where not, 79 b. d. 

Where the Lord ſhall have the cuſtody of the heir married 
in the life of his anceſtor, and where not, 80 a.+. 

At what age each party married may agree or diſagree to 
the marriage, and at what not, 79 b. 80 a.+. 

Where the Lord ſhall have the ſingle value of the marriage 
without tender, 82 a.“. : 

What remedy the Lord hath for the ſingle value or for fei- 
4pre of the marriage, 79 a.*. 82 b. .“. 

8 For 
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For diſparagement in marriage, vide tit. Diſparagement. 
Vide tit. ward hip. : 

C Mariſcus & Mora, quid ? 5 a. f. 

C Marſhal. 

Tic derivation of the word, 74 a. f. 
1 The office of Marſhal of the Kings hoſt, 74 a:*. 
Who firſt Earl Marſhal, 106 a. f. 3 
The juriſdiction of the Court of the Conſtable and Mar- 

ſnal, and according to what Law they proceed, 391 b.f 

| C Maxime, 
T X 7 Hat and whence ſo called, 11 af. 343 à. f. 
Not to be diſputed, 11 a.f. 67 a. f. 343 &F- 


C Meaſon. 


Hat, and how favoured in Law, 94 b.. $5 b. ry 


200 b. f. 


C Merchants. 
Ow favoured in Law, 2 b. 7. 
Where the joynt debts, &. of Merchats by the 

death of one ſhall not ſurvive to the other, 182 4.“ 

where one joynt Merchant ſhall have allowance of his ex- 
pences and charges in an accompt againſt him by his 
companion as Receiver, 192 a. J. 

¶ Mefne. | 

Hence ſuch writ ſo called, and where it lyeth, 100 a. f.“. 

VV The ſeveral judgments in a writ of meine, 100 a.“. 

The proceſs in ſuch writ, ibid. 

Where by purchaſe of the tenancy by the Lord paramount 
the meſnalty ſhall be extin@, 152 b. 

Where the Lord paramount releaſe or confirm to the te- 
vant to hold in frankalmoign or by leſſer ſervices, the 
meſnalry ſhall be extinct, 152 b.“. : | 

what remedy the meſne hath for the ſurpluſage of his rent 
upon ſuch extinguiſnment, 253 a.. ; 

Where and for what cauſe the tenant ſhall forjudge his 

' rneſne, and where and for what not, and what perſons 
ſhall be bound by ſuch forjudger, vide tit. Forjudger 
& Stat. . Cap. 9. 5 

Where the arrerages of the meſnalty ſhall be loſt by ac- 
ceptance of ſervices by the hands of the renant, vide 
tit. Acceptance. gh | 

Where the wife ſhall have a writ of meſne upon an ac- 
quiral grarſted to her husband, 141 a. 

C Minera, quid? and what ſhall paſs by that name 6 2. 

C Miſe. 
7” derivation and ſeveral acceprions of the word, 294 


Vide tit. Right. 
| C Monk. 
N what caſes a Monk may maintain an action at the 
Common Law, and in what not, 132 b.“. ' 
The ſeveral orders of Monks and Friars formerly in this 
Realm, 132 a.*. 5 


= C MNonſter. | 
WII iſſue reputed in Law a Monſter, and what not, 
7 b. I. 29 b. . 8 774 2 
( Money. 


He derivation of the word, 207 b. f. 
Its Synonyma, and their Etymologies, ibid. 
What ſhall be ſaid lawful money of England, and what 
ndt, 207 a. J. 208 4. Tf. FOR 
The value of a mark, pound, ſmifling, c. antiently, 294 b.F+ 


C Mordanceſter. 


Where ſuch writ lyeth, 150 2. 4. 
Where it lyeth not againſt privies in blood, 242 a. . 
Where it lyeth not againſt a Baſtard eigne, 224 b. f. 


Wherein a Nuper obzit the defendant. claim by purchaſe; 
the plaintiff may have a Mordanceſter againſt her for 
the whole, vide tit. Eſtoppel. | 


| C Mortmain. 
He derivation of the word, 2 b.*.C. | 
What perſon ſhall enter for alienation in Mortmain, 
and within what time, 2 b.*. ih 
Where the appropriation of a Church ſhall be Mortmain, 
vide tit. Appropriation. r 
(Mortgage. | | 
THe ſignification and derivation of the word, 205 a.+.C, 
Where a day of payment being limited, a render by 
the heir of the mortgagor after his death ſhall be a good 
performance of the condition, 205 b.. J. 208 b. +. 
what perſons may tender mony in performance of a con- 
dition in mortgage, and what nor, 206 a. f. b. J. 208 
b. “. 209 a. f. | 
where payment by a ſtranger ſhall be a gcod performance, 
and where not, 206 b. J. 207 a. f. 
where the morgagee dy before the day, to whom pay- 
ment ought to be made in performance of the condi- 
tion, vide tit. Payment. | 
Where no place is expreſſed for the payment of money 
upon the morgage, where the tender ſhall be made, 
210 a. b. vide tit. Tender, | }. 
Where no time being expreſſed, notice of payment ſhall 
be given to the morgagee, 211 4.4. vide tit. Notice. 
Where acceptance of a collateral thing by the morgagee 
in ſatisfa&on, ſhall bind him, and where nor, 122 b. *, 
vide tit. Acceptance. 
Vide at large iu tit. condition. 
F . Mulier. 
THe ſeveral ſignifications of the word, and how taken in 
the Law of England, 243 b. . 
Vide at large in tit. Baſtardy. | 
C Murder. 9 f 
T* Etymology and fignification of the word, 287 b.. 


How it differeth from Homicide, and Chancemedly, 
287 b. . vide tit. Felony, 


15"! 
N ¶ Name. 6 
W Hat ſnall be ſaid a good name of purchaſe, and what 
not, vide tit. Purchaſe, 
Where the miſprifion or alteration of the name ſhall vitiate 
a grant, and where nor, 3 2. f. 


Where a grant without mention of ſurname or Chriſten 


name, or both, fhall be good to the grantee, and where 
not, 3 a. F. F. 41 . ö | * 
Where a. man is baptized by one name, and after confirmed 
by another, which he ſhall uſe, 3 a. J. 
Where the priviledges, ec. of a Coporation ſhall remain 
notwithſtanding the alteration of the name, 102 b. . 


For names of dignity, vide tit. Nobiliiy. 


LNeif de en & trene, 25 b. f. 


| C Nobility. 

T ſeveral limitations of Nobility, and what eſtate of 
- Nobility the King may graut, and what not, 16 b. x. T. 
When the title and degree of Duke, Marqueſs and viſcount 

; began in Exgland, 69 b.“. 2 
Earls, Barons, c. how created by a writ in ahtient times, 
_ when creations by Patents firſt, began, 9 b. *. 15 
The revenue and valuation of a Duke, ' Marqueſs, Earl, 

Baron, &*c. Vide tit. Valuation & Barony, ” 
hat 


The T 

What ſhall be (aid the releaſe of a Nobleman of each de- 
gree, 69 b.f. = Bi 

where a Noblewoman by marrying one 1nfertour to her 
degree ſhall loſe her nobility, and where nor, 15 b.*. 

Where a dignity, or name of Nobility, or office of honour 
deſcend upon divers daughters, how it ſhall be divided, 
and which ſhall have the dignity and execute the office, 


165 a.“. | 

Iſſue af Duke, Earl, &c. or no Duke, c. how tryable, 
16 b.“. 

peachamp King of weight, 84 b. K. 

Vide tit. Barony. | i x 

C Non compos mentis, v. tit. Dum non compor,&c 


C Nonſuit. 


WW ev the Plaintiff ſaid to be Nonſuit, 138 b. J. 

The ſeveral kinds of Nonſuit, ibid. 

The difference between a Nonſuir, Retraxit, and a De- 
parture, vide tit. Retrax't. 

In what actions Nonſuit after appearance 
rary, and in what not, 2394. *. 

Where the Non-ſuit of one demandant or plaintift ſhall be 
the Nonſuir of both, and where not, 129 a. . 

What perſon may be Nonſuit, and what not, 139 a. f. 
227 b. K. 

At what time the plaintiff may be Nonſuited, and at what 
not, 139 4. T. vide flat. 2 H. 4. cap. ). 


C Notice. 

TH ſeveral kinds of Notice, 309 b.“. 

Notice an incident inſeparable to atturnment, ibid. 

Where the Lord ſhall not be compelled ro avow upon the 
feoffee of his tenant withour notice, 269 b.C. 

Where the Obligor or Mortgagor hath time during his life 
to pay mony, payment at the place without notice ſhall 
be no perfermance, 211 a.. 4. 

Where the grantee of a reverſion ſhall not take advantage 
of a condition within 32 AH» 8. without notice to the 
leſſee, 215 b. f. , 

Where a man is bound that I. S. ſhall infeoff a ſtranger 
ſuch a day, notice ought ro be given by I. S. to the 
ſtranger, 211 4. . ö 


ſhall be peremp- 


C Nuſance. 
Where a man may have a particular remedy by action 
for a publick Nuſance, and where not, 56 4. f. *. 
How publick Nuſance puniſhab᷑e. 


C. Obligation. 10 1* 

T He legal acception of the word. 172 a.F: | 
Where Obligations made in the third perſon. ſhall be 
good, and where not, 229 bf. 2 30 af. vide Stat; 34 E. 


3. C. . K 1115. {I 1. 
Where bh Obligation made and dated beyond ſea ſhall be 
good, and how iryable, 261 b. . vide tit. yal. 
Where upon an Obligation to pay mony at ſeveral days; 2 
debt lyeth not till all the days incurred, vide tit. Debt. 
Where an Obligation having à Condition impoſſible, or 
ou Law, ſhall be good, and where not, vide tit. con- 
tion. N E 
Where intermerriage of one ſeme Obligee with the Obli- 
gor hall exrin& the debt as to both, 264 b. T4. 


Where a releaſe of all actions ſhall diſcharge an Obligation 


before the day of payment, vide tit. Releaſes. 


( Occupation. | 
T* ſeveral ſignifications of the word, and to what pro- 
perly applyed, 249 b. . | 
The, writ of Occupavit, and where ir lyeth, ibid. 


* 


ABLE. 


C Occupant. 


W Ho ſaid to be an Occupant, 41b.T *. 
Of what inheritances Occupancy may be, and of 
what not, 41 b.“. 388 4. f. 

How Occupancy may be prevented, 41 b.“. 327 b. 

Where an Occupant ſhall be lyable ro waſte, and payment 
of rents, 41 b. f. 

No Occupancy againſt the King, 41 b.“. 


C Office and Officers. 


Ffices of Juſtice, c. granted to perſons inſufficient, 
void, 3 b.“. vide Stat. 12 K. 2. cap. 2. 

Such offices not grantable in reverſion, 3 b.“. 

where non uſer ſhall be a forfeiture of an office, and where 
not, 233 3. J. 

3 may be executed by deputy, and where not, 
234 b. f. ä 

Where the Grantor may ouſte his officer at his pleaſure, 
and where not, 233 a. J. b. T. 

What perſons capable of offices of honour, and what not, 
107 b. per tot. pag. 

What perſons capable of the Atturniſhip in the Kings 
Court, and what not, vide tit. Atturnty. 

What perſons capable of the Stewardſhip of a Manor, and 
what not, 3 b.*. 61 b. f. 

Where the ſelling or contracting for an office of Juſtice, 
Cc. ſhall diſable the party to be capable thereof, 234 
a.*, 

where an office of honour deſcend upon divers daughters, 
_ and by whom it ſhall be executed, vide tit. Nobi- 
iy. 

Where and what offices may be entailed, and where and 
what not, 20 a.“. 

Where . man ſhall be tenant by the curteſie of an office, 
29 b. f. | 

What things may be appendant to an office and ſhall paſs 
by ume of the office, 49 a.“. vide tit. Appendant. 

The office of the Kings Almner defcribed, 94 a. J. 

Office of Admiral, vide tit. Admiral. 

Office of Marſhal, vide tit. Marſhal. 

Office of Sheriff, vid tit. Sheriff. 

Office of Eſcheator, vide tit. Eſcheator. 

Office of Steward of Court, vide tit. Steward. 

Office of Bayliff, vide tit. Bayliy. | 

Office of Ordinary, vide tit. Ordinary. 


C Office or Inquiſition. 


W Here the eſtates of particular tenants ſhall be ſaved, 
91 albeit they be not mentioned within the office, 95 


What remedy for the heir where he is found by the office 
of fewer years than in truth he is, ibid. | 
What remedy for the true heir, where another is found 
heir by the office, and where one is found heir in one 
County, and another in another County, 77 b.*.243 a.** 
What remedy where one is untruly found by office luna- 
tick or dead, &c. ibid. | | 
Where upon office found that a perſon attainted is ſeiſed, 
the party having title may have a travers or Monſtrance 
de droit 77 b. x. | 


Where upon an Ignoramus run] by office it ſhall be taken 


to be a tenure in Capite, and where not, ibid. 
Where the heir within age ſhall have a travers to an office, 
—_ falſely finds an imediate tenure of the King, 49 


Vide ſtat. 2 E. 6. cap. 8. concerning the finding of offices, 
and the ſeveral benefits introduced by that Statute. 
C Ordinary. | 
T*. office and and duty of the Ordinary, and whence 
ſo called, 20 a.. 244 à. “. 


Where 
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here a releaſe of an action by the Ordinary ſhall be 
good, 292 b. f. ; | 

where a Church donative ſhall be viſited by the Patron, 
and not by the Ordinary, 344 a. f. ; 

where the King found a Church do: ative without any 
ſpecial exemption, his Chancellor ſhall viſit, and not 
the Ordinary, 344 2. *. : 

Where the charge of the Parſon and Patron without the 
Ordinary, and where of the Patron and Ordinary with- 
out the Parſon ſhall be concluſive to the ſucceſſor, and 
where nor, vide tit. Confirmation, & tit. Parſon. 

C Ouſier le main, vide tit. Livery. 


C Outlawry. 

T He derivation of the word, 122 b. : 

Why a feme outlawed is called a waive, ibid. 

Where Outlawry in the Plaintiff ſhall diſable him to 
bring an action at the Common Law, and where not, 
128 à. *. J. — 

In what actions outlawry may be pleaded in diſability of 
the perſon, and in what not, 122 a.“. J. | 

At what age a man may be outlawed, and at what not 
122 b. J. 128 a.. 

Where in a plea of outlawry the Defendant ought preſent- 
ly to ſhew the Record in Court, and where he ſhall have 
a day over, 128 b. f. 3 

Where outlawry in a forreign juriſdi ion ſhall not diſable 
the Plaintiff at »+/t. 128 a. J. : 

Outlawry in the Executor no diſabilty to bring an ad ion 
in right of his teſtator, 128 a.“. l 

Ourlawry in the Mayor no diſability to the Corporation to 
bing an action, 7b:d- 

In what actions Outlawry may be pleaded in bar, and in 
what not, 128 b.“. : 
Where proceſs of outlawry lay at the Common Law, in 

what actions it lyeth at this day, 128 b.. . 

What things are forfeitable by Outlawry, and what not, 
vide tit. ſorſeiture. 

How anciently perſons Outlawed might be put to death 
by any man, and when that was reſtraiped, 128 b.“. 

The ſeveral ways of reverſing Outlawries, 159 b. F. 

What matters ſhall be ſaid good cauſes to reverſe an Out- 
lawry, and which of them are pleadable, and which 
not, 259 b. . 260 b. T. : 

Outlawry no prejudice to the party until return of the 
Exigent, or removal by cerciorari, 128 b.f. 228 b.“. 
Where a perſon Outlawed may be a witneſs, and where 

not, 6 à. .“. | f 

Where a perſon Outlawed cannot be an Auditor, Juror, 
c. ibid. vide tit. Juror. 

The form of the Judgment upon Proceſs of Outlawry in 
the County Court, and the form in London, 288 b.“. 


C Oxgang of land, what, 69 a.*. 


C Panel. 
He ſignification of the word, 158 b.. 
Vide tit. Array, & Challenge, 


C Pardon. 


Y a Pardon of all Felonies what crimes anciently,and 
what at this day pardoned, vide tit. Felony, 
Pardon after Attainder no reſtauration of blood, 391 b. g. 

392 à. f. vide tit. corruption of Blood. 
Where a Pardon after the action brought, and before 
judgment, ſhall diſcharge the party of an amerciament, 


1286 b.. ; 
C Park vide tit. Forreſt. 


C Parliament. 
T* derivation of che word, 110 a. f. 
The Court of Parliament what, and of what members 
it conſiſteth, 109 b. . ; 
How called in ancient times, and how called at this day in 
other Countries, 110a.F. | 
The antiquity and Juriſdi&ion of this Court, 1 10 4 . 
The number of Seſſions of Parliament ſince the Conqueſt, 
ibid. 
C Parol Demurre. 


W Here the parol ſhall demurre for the nonage of one 
parcener, where her fiſter is of full age, 164 a. f- 
vide tit. Age. 


C Parſon and Patron. 


T tic legal acception of the word ( Parſon) and why fo 
1 called, 3ooa.T. 

Who ſaid to be a Parſon imperſonee, 300 b.. 

To what interts Parſon or Vicar eſteemed in Law to have 
. a fee ſimple, and to what but for life, 6) a.*. 300 b. . 


1 a. 

what actions a Parſon may maintain in his politick capaci- 
ty, and what not, 341 a. J. b. J. 342 a. J. 6 

Where one Church may have two Parſons, and where two 
— ſhall be ſaid but one Parſon in a Church, 
18 a.. 

Where two Parſons be in debate for Tithes above the 
fourth part, one man being Patron of both Churches, no 
Indicarit lyeth, 243 a.*. 

where the grant, c. of the Parſon ſhall bind his fucceſ- 
ſors by the confirmation of the Patron, &c. and what 
ſhall be a ſufficient confirmation, and what not, vide tit. 
Confirmation. 

Where a rent granted by the Patron and Ordinary in time 
of vacation ſhall bind the ſucceeding Parſon, 343 b. d. 
where an annuity granted by the Parſon and Ordinary 
ſhall bind the ſucceſſors without aſſent of the Patron, 

and where not, 343 b. J. 344 4. f. 

Where the Patron and incumbent may charge a donative 
in perpetuity, 301 b. f. 344a,f+ 

Where the Parſon ſhall have aid of his Patron and Ordi- 
nary, vide tit. Aid. 

Where a leaſe by the Parſon ſhall be good againſt-his ſuc- 
ceſfor, and where void, and where but voidable, vide 
tit. Leaſes. 

To what 23 a man ſaid to be a Parſon by admiſſion 
and inſtitution, before induction, and to what not, vide 
tit. Nuart Inpe dit. 

Where the alienation of the Parſon ſhall be no diſcontinu. 
ance to his ſucceſſor, vide tit. Diſcontinuance. 

The fee ſimple of the Parſonage in Abeiance, and in no 
perſon certain, 341 a. 343 à. 

Where by the death of the Parſon the freehold ſhall be in 
Abciance, 342 b. G. | 

Vide tit, Preſentation, & Quare Inpedit. 


C Partition and Parceners. 

1 whence ſo called, 163 b. f. 164 b. f. 

The deſcription and diviſion of Parceners, 163 4. 

of what inheritances coparcenary may be, and of what 
nor, and in what manner partition {hall be made, 164 
b.. J. 165 b. T. | 

Where Parceners ſha'l be deemed in Law as one heir, and 
where as ſeveral heirs, 163 b. J. 164 a. f. 196 b.*. 

Where one Parcener ſhall have the Priviledges of her age 
notwithſtanding the full age of her ſiſter, vide tit. Age, - 
& Parol Demurre. | 

To what purpoſes Parceners are ſaid to have ſeveral; free- 
holds, and to what but one, 164 4. . | 
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Where parceners in ſeveral degrees ſhall joyn in a real 
action, and where not 164 a, *.C. 169 a. J. b. f. vide 
Stat. Glouceſt. cap. ö. 

Where by the diſclaimer in blood of one parcener in a 
Nuper obiit, the other ſhall have a Mord anceſter againſt her 
for the whole, vide tit. Eſtoppel. 8 

The ſeveral ways of making partition, and what partition 
ſhall bind, and by what perſons, and what nor, 165 b. 
166 a. 8e b. 167 a, 169 a. J. b. 171 a. b. f. 5 

What act by one parcener ſhall be deemed in Law a divi- 
fion of the Coparcenary, and what not, 167 b.F.*. 174 


Where in a real action by one parcener againſt her fiſter, 
judgment ſhall not be given in ſeveralty, vide tit. Fudg- 
nent. 1 

The ſeveral judgments in a partition, and upon which a 
writ of Error lyeth, 169 b. *. 168 a. f. 

where upon partition made, the eldeſt daughter ſhall 
have election, and where not, 166 a. J. b. f. 167 a. f. 
168 a. f. b J. 186 b. J. 

Where ſuch partition ſhall be good without Deed, ſecus 
between Joyntenants, 169 2. f. vide tit. Zoyntenants.s 
Where a rent, & c. granted for owelty of partition ſhall 
be good without Deed, and where not, 169 a. J. b. . 

vide tit. Rents. : 

Where a rent is granted generally for owelty of partition, 
out of what land it ſhall be intended to iſſue, 169 b. f. 

Where a rent is granted to two coparceners for owelty of 

artition, or where reſerved upon a feoffment in fee, 
gf =—_ nature they ſhall be ſaid ſeiſed of this rent, 
169 b. *. J. 

Where a rent granted by the husband for owelty of parti- 
tion ſhall bind the wife, 169 b.. 

Where partition made between the iſſue in tail, and her 
ſitter nor inheritable to the tall, ſhall bind rhe iſſue, ſecus 
of a partition between iflueand a ſtranger, 190 b. f. 

Where a partition between Baſtard eigne and Mulier puiſnt, 
ſhall bind the Mulzer and her heirs, 190 b.“. 144 b. T. 

Where a partition in Chancery ſhall be avoided by an in- 
fant, ſecus where a writ of partition is brought and 
judgment had, 171 a. 

Where the iſſue of one parcener upon the not diſcent of 
aſſers, ſhall enter into the moity of lands in tail allotted 
to the other parcener, 172 b. 173 U. . 

Where by a partition againſt common right, the parcener 
ſhall be liable to charges made ſince the diſcent, 173 2. J. 

Where by the eviction of part of the land allotted to one 
parcener, the whole partition ſhall be defeated, and 
where not, 173 b. J. 174 a.*.t. | 

Where the privity between parceners being deſtroyed, the 
condition and warranty in Law ſhall be extin&, 174 u.“. 

What ſhall be ſaid a ſufficient continuance of the privity to 
take advantage of ſuch warranty, &. and what not, 
174 2. F. b.. | | W 

Where the feoffee of one parcener ſhall have aid of the 
other parceners to derain a warranty paramount, and 
where not, 174 a. J. b.. 

Where, by whom, and againſt whom a wrir of partition 
lay at che Common Law, and where arft] by whom it ly - 
eth at this day, 178 b. . b. F. vide ſtat. 32 H.8.cap 32. 

The difterence between a partitlon aud exchange, 51 a. . 
192 U. 176 A: J.. ] 

Parcener by the cuſtom deſcribed, 175 b.. 

The manner of partition in Hotchpot, and where ſuch par- 
tition ſhall be made, and where nor, 167 a. b. 177 a. 
178 b. 179 4. b. 

Who ought to he firſt agent in ſuch partition, and to whom 
the lands ſhall deſcend in the interim, 196 b. . 

Where after fuch partition the lands n in Frankmar- 
riage ſhall be of the nature of lands defcendable, 177 b.“ 


* 


Where in ſuch partition the value of the lands, &c. ſhall 
be accounted as at the time of the partition, and not as 
at the time of the gift, 199 a. f. : 

Upon whom the reverſion of ſuch eſtate in Frankmarriage 
ſhall deſcend, 179 4.7. 

Where a partition between three parceners, one to hold 
in ſeveralty, and the other in parcenary, ſhall be good, 
and where not, 186 a. f.. 

Where a releaſe by one parcener to another ſhall be good, 
and how it ſhall enure, vide tit. Releaſss, by 

Where upon a joynt action and recovery by divers parce- 
ners, damages ſhall enure to them in ſeveralty, ve tit. 
Damages. : 

Where the entry of one parcener ſhall be accounted in 
Law the entry of both, and where nor, vide tit. Entry 
Congeable. 

where one parcener enter or recover, the eſtate being 
put to a right, the other alſo ſhall enter and occupy 
with her, and where not, vide tit. Joyntenants. 

where one daughter diſſeiſe the Biſcontinuee of her fa- 
ther to the uſe of her ſelf and her ſiſter, and being 

. ouſted by the Diſcontinuee recover in an Aſſiſe, by the 
agreement of the other ſiſter they ſhall after be Joynte- 
tenants and not parceners, 374 à. J. 

where a tenancy by homage deſcend upon divers parce- 
ners, the eldeſt alone, and where all ſhall do homage, 
67 a. G. b f. 

Vide tit. Jeynt tenants. 


C Payment. 


Here'the payment of mony in ſhew and appearance, 
and not really, ſhall be no performance of a con- 
dition, 209 b.“. ; 

Where the Morgagee dying before the day, payment ſhall 
be made to his executors, and where to his heirs, 209 
b.. J. 210 4. f. ä 

Where upon condition of payment to one, his heirs and 
aſſigns, payment to his executors ſhall be a good perfor- 
mance, and where not, 210 à.*. 

Where upon payment of money at ſeveral days, an action 
lyerh for not payment at each day, and where not be- 
fore the laſt day be paſt, 49 b.“. 292 b. . 


C Per quæ ſervitia. 


WW Here tenant in tail ſhall be compelled to atturn in a 
Per que ſeruitia, 316 b. f. vide tit. Atturnment, & 
Quid juris clamat. 

Where in a Per que ſervitia the tenant ſhall not be com- 
pelled to atturn untill allowance of his priviledges, 320 
b. *. . vide tit. Atturnment, & Quid juris clamat. 

Where upon grant of a Seigniory for life, the Remainder 
in fee, he in the Remainder after the death of the te- 
nant for life ſhall have a Per que ſervitia, 252 à. J. 

C Pew quid? 5 b. C. | 

C Piracy ande, vide tit, Attainder, & tit. Felony. 


C Pleadings and Pleas. 


Lacitum unde? 19 a.. 203 à. f. 
The commendation of good pleading, and the means 
to attain jt, 17 4.*. 168 a. f. 303 a. f. 
Pleading a good argument in Law, 115 b.. 
Rules concerning the manner and order of good pleading, 
203 a, . 
The ſeveral parts of pleading, and by what names diſtin- 
gulſhed, 303 b. . rt! 
What plea of every man' ſhall be conſtrued moſt ſtrongly 
againſt himſelf, 303 b. f. E 
Where in pleading neceſſary circumſtances implyed by 
Law, need not be expreſſed, 303 b.“. 310 h. J. _ 
ere 


11 


UMI 
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where a defe&ive plea ſhall be made good by the plea of 
the adverſe party, and where nor, 303 b.*, 

Where ſurpluſage ſhall vitiate a p ea. and where not, 76:4. 

What pleas ought to be averred, and what not, 303 a. J. 

Plea by argument or reherſal, not good, ibid. 

What certainty is required in Counts, Bars, Replications, 
Eſtoppels, c. 303 4.*, 

Where an inducement to the matter generally alledged in 
the plea, ſhall be ſufficient, ſecus of the matter it (elf, 


023 à. . 

wherea general allegation of proceedings in Eccleſiaſtical 
Courts, or a matter of record in pleading ſhall be ſuffi- 
cient, and where not, ibid. 

What eſtates in pleading may generally be alledged, and 
where the commencement of particular eſtates muſt be 
ſhewed, and the life of the tenant averred, and where 
not, 303 b. F. : 

Where and in what kind of pleading the Donee or Leſlce 
ought to alledge ſeiſin in his Donor or Leſlor, and where 
cam demi ſit, or Cum dedit, c. 303 af, 

Where the party may plead performance of all covenants 
generally, and where they ought to be ſpecially pleaded, 

03 b.“. 

where the concluſion of a plea (Et iſſint & ſic) ſhall be a 
walver of a ſpecial matter, and where not, ibid. 

Where a thing is done by force of a warranty or authori- 
ty, it ought to be pleaded, 283a.*. 303 b. F. 

Where a ſpecial cauſe of Juſtification or excuſe may. be 
given in evidence, and where it ought to be pleaded, 
282 b J. 283 a. per tot. pag. vide Stat. 23 H. 8. c. 5. & 
7 Fac. c. 5. : 

Where the tenant by his falſe plea ſhall loſe a benefit or 
ad vantage given him by the Law, 33 af. 366 a.*. 

How a feoffment in fee, and a leaſe for years ought to be 

leaded, 200 b. J. 201 a. f. 

Where in pleading an eſtate of freehold, the party ſhall 

not plead an entry, ſecus of an eſtate for years, 201 


A. ” 

Where in pleading the party ſhall be faid Sei in Domin!- 
co vel de feodo, and of what things ut de feodo & jure, 
17 à. . b.“. 

The neceſſity of making a defence in every plea, 127 b. 


The form of a defence in a perſonal action, 127 b.“. 

The effect and conſequence of ſuch defence, 127 b.“. . 

For departure in pleading, vide tit. Departure. 

For duplicity of pleading. vide tit. Double Plea. 

Where the matter being ſufficiently ſhewed, the Count 
ſhall not abate for want of form, vide Stat. 35 E. 3. 
Cape. 15. 

Where at this day after demurfer judgment, ſhall be given 
according to the matter in Law, without reſpe& to the 
imperfe&ion of the pleading, 304 b.“. . 

The courſe and eſtimation of pleading in the time of E. 1 


E. 2. E. 3. H. 6. &c. 5 04 a. I. b.“. 


C Plenarty. 


WW Here and againſt what N Plenarty ſhall be 
by inſtitution, and againſt whom not until inducti- 
on, 119 b. J. 344.2 . TRE 
Where and againſt whom plenatty was, a good plea in a 
Luare Inpedit, or Darrtin Preſentnent at the Common 
Law, and where not, 133 4. C. 134 a. f. 1 
Where tryal of plenatty ſhall be hy the Common Law, and 
where by certificate of the Biſhop, 344 4. J. 8 
Vide tit. Quare Inpedit. 


C. Plow- land what, 69 a. C. 86 b. * 


C Poſſeſſion. « oY 
Ontinuance of poſſeſſion, a violent preſumption 0: 
title, 6 b. J. 

Where a long poſleſſion ariciently took away a right of en- 
try, 237 b.“. p 

Where poſſeſſion of a parcel of the land demiſed, ſhall be 
a poſſeſſion of the whole and where not, 48 b. g. 

Where the poſletſion of a Leſſee for years,ſhall be the pol. 
ſeſſion of him in the reverſion, 15 a.*. 243 a f. 

Of what things a man cannot be put out of poſſeſſion, and 
of what only at his own election, 206 b.“. 307 a. T. 

where divers perſons being upon the land, the Law ſhall 
adjudge the poſſeſſion in him that right hath, and where 
not, 368 a. f. *. * 

Where the ſeiſure of the King without cauſe, ſhall be ad- 
judged the poſſeſſion of him for whoſe cauſe he ſeiſed, 
245 b. F. 

Where the continuance of a right of poſſeſſion out of the 
hands of him that hath the abſolute right, ſhall draw with 
ie the meer right to the land, and where nor,v/d.t:t.Right. 

To what purpoſcs tlie Gardein ſaid poſſeſſed of his ward 
before entry and ſeiſure, vide tit. Gardein. 

What act ſhall put the Patron out of poſſeſſion of an Ad- 
vowſon, and what not, vide tit. Præſentation, & Snare 
Inpedit. 

What ſhall be a ſufficient poſſeſſion to make the ſiſter or 
uncle, &c. to inherit, and what nor, II b. *. J. 14 b. 
15 4. 281 4. J. 

Of what things and eſtate a Poſſeſſio fratris may be, and of 
what not, 14 b.“. J. 15 b. 7. *. : 

Where there ſhall be Poſſeſio fratris without entry, & 2 
converſo, 15 à2.. J. 

Where a ſeiſin ſhall be inſufficient to intitle the husband by 
the curteſie, that ſhall make a Poſſeſſio fratris, vide tit. 
curteſie of England. 


2 C Poſſibility. 

A Gift to a man and woman not married, or where. one 

£2. or both af them are married elſwhere, and to the heirs 
of their bodies, a good tail for the poſſibillty, 20 b.C.25 

b.. vide tit. Grants. 

Poſſibility upon a poſſibility rejected in Law, 25 b.. 184 
a. f. | 

| Pound, vide tit. Diſtres. 

'T He writ of Parco fraffo whence ſo called, and where it 

lyeth, 47 b.*. | 

Where the Defendant may juſtifie in that Writ, and where 

not, #bid, | 
| C Præcipe. 
The ſeveral writs of Præcipe, 101 b.. 139 b.. 


( Pramunire. 
VW Hence ſuch writ ſo called, 129b.*.C. 
” The judgment in a Premunire, 129 b. . 
The nature and quality of the offence, 130 à. f. 
What lands, c. forfeitable by attainder in a Præmunire, 
and what not, 1 30 a. f. 391 a. J- 
Where ſuch atrainder ſhall be good plea in diſability of 
the perſon to bring an action, 129 b. X. 
* attainder no corruption of blood, vide tit. Attain- 
er. | | 
_ C Prerogative, 
T* Erymology and ſignification of the word ( Preroga- 
tlve) and by what names called aritiently , go b.“. 
Where the King by his Prerogative ſhall have the cuſtody, 
of Lands of the Ward, holden of other Lords, and of 
inheritances which lye not in tenure, and where not, 
vide tit. wardſhip. 8 
D 2 Where 
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Where the grant of a reverſion to or by the King, ſhall be How a man ought to preſcribe in things which lye in grant, 


ood wirhout arturnment, 109 b.*. 314 b.*. 

Where the title of the King and a common perſon concur, 
the Kings title ſhall be preferred, 30 b. f. 

Where a man being indebted to the King and to a common 
perſon, the common perſon ſhall be ſatisfied before the 
King, and where not, 131 b.. 

Where the King after ſeiſure of the remporalries ſhall pre- 
ſent to a Church which voided ia the life of the Biſhop, 

a.C. 

where He King gave Land with his Couſen in Frankmar- 
riage, by the death of the feme without iſſue, the eſt. te 
of the huſband ſhall determine, ſecs of a gift by a com- 
mon perſon, 21 b. J. : 

Where a Quare Impedit lay by the King at the Common 
Law upon an uſurpation, but nor by a common perſon, 

b. T. 5 

PR. ate in a Quare Inpedit no plea againſt the King, 133 4- 

14 * King may revoke his preſentation after inſtitu- 
tion, and before jnduction, 344 b.“. j 

In what caſes the Kings grant with a Non obſtante ſhall 
diſpence with the penalty of a Statute, and in what not, 
hay | where it ſhall be good without a Non obſtante, 99 
a. T. 120 42 *. 234 4.*. N 

what ſhall be ſaid a good plea againſt the Letters Patents 
of the King, and what not, 260 a.“. 

By what act an eſtate ſetled in the King ſhall be deveſted 
without petition or Monſtrance de droit, and by what 
not, 354 b.. vide tit. Entry Congeable, & Remitter. 

Where an Advowſon ſhall paſs from the King within the 
words (cum pertinentiis ) without expreſs mention, and 

. where not, 77 a. J. vide tit. Grants. 

where the King ſhall be bound by a warranty, and where 
not, vide tit. Warranty. * N 

where an Act of Parliament ſhall bind the King without 
being named, and where not, 43 b. . 98 b. J. 99 a. *. 
120 à. . ' 

Where an act done by the King during his nonage ſhall 
bind him. 43 4. J. : 

Where a gift to the King, without the words ( Heirs or 

Succeſſors) ſhall paſs a fee fhmple, 5 b. J. 

Upon ſuch purchaſe by the King, in what capacity he ſhall 
be ſaid ſęiſed, 16 a.F. 190 a J. | 

Where the perſon of the King ſhall alter the nature of a 
diſcent, 145 b.. | 

Where the grant of the King, wherein he is deceived, ſhall 
be void, 27 a.. 1 

No Laches imputed to the King, 41 b.“. 3) b. X. 90 b. 
118 a. J. 119 4. f. 294 b. f. 344 b... 

Where upon à gift to the King and the heirs of his body, 
before the Statute of . 2. an alienation by him before 
iſſue was no bar of the Reverſion, 19 b. f. 

Where the Quten ſhall participate of the Prerogative of 
King, and where not, vide tit. Queen. 


C Preſcription. 


He definition of a preſcription, 113 2. J. 
How it differech from a cuſtom, 113 b. h 
The incidents inſeparable to a preſcription, 113 bY. 
To what things a man may make title by preſcription with- 
out Charter, and to what not, 114 a.4. b. f. 144 4. J. 
Where a title to lands by preſcription ſhall be good, 195 


a. J. 
By what means a title by Preſcription or Cuſtom may be 
loſt by interruption, and by what not, 114 b.“. 
Where a e or Cuſtom may be alledged apainſt 


t Parliament, and where not, 111 bf. 115 a. 


and how in things which lye in Livery, 121 a. vide tit. 
Hue eſtate. 
Whar ſhall be a ſufficient continuance to ma ke a title of 
preſcription, and what not, 113 b. 114 4. 
Vide tit. Cuftom. ' 
C Preſention. 


THe deſcription and derivation of the word, 120 a. f. 
How many ſeveral ways a Church preſentative ma 
become void, 120 a. f. 7 

Where a preſentation by parol ſhall be ſufficient, 120 4. * 

Where one Joyntenant or Tenant in common preſent * 
both preſent ſevcrally, the Ordinary may admit or re- 
fuſe ſuch preſentee at his pleaſure, 186 b. 

where two parceners preſent one Clerk, and the other 
two another, the Ordinary may refuſe both, 3044. 

Where the preſentation of one parcener in the turn of 
another after partition, ſhall not put the other out of 
poſleſſion, 243 4.“ 

Where the ſeveral preſentations of parceners ſhall not 
make the Church litigious, 2014. 

Preſentation in time of war, and admiſſion and inſtitution 
in time of peace, ſhall not put the Patron out of poſſeſ- 
ſion, 249 b. J. | 

Where a preſentation to a Church in time of vacation of 
an 3 ſhall not put the Succeſſor out of poſſeſſion, 
263 b.“. 

Where by preſentation to a Church donative, and admit. 
ſion and 1nftiturion, the Church is for ever become pre- 
ſentative, and where not, 344 a. f. 

How Donatives firſt began, and how they may be created 
at this day, 344 .“. | 

Where the King may revoke his preſentation before in- 
duction, vide tit. Praregative. 

Where the huſband ſhall preſent to a Church, which 
voided in the life of his wife, 128 a. J. vide tit. Baron - 
Fe ne. 

Where upon diſcent of an Advowſon to divers parceners 

the eldeſt and her Aſſignee ſhall have the fir preſent- 
ment, 166 b. . 186 b. C. 


C Preſumptio quid, & guotuplex ? 6 b. C. 


C Primer ſcifin. 


W Here ir ſhall be due to the King upon the death of 
his tenant, and where not, 77 a.“. 


What value ſhall be paid to the King upon Livery or Pri- 
mer ſeiſin, ibid. 

At what age the King ſhall have primer ſeiſin of the heir 
of his tenant in Socage, 91 b. f. 

Vide tit. Livery. | 


C Privies and Privity. 
The ſeveral forts of Privies, 271 a.*, N 
What privity between Joyntenants, what between Te- 
nants in common, and what between Parceners, 169 a. 
*, 200 b. . 
What privity requiſite to an Atturnment upon grant of 
the Seigniory, and what not, wide tit. Atturnment. 
Where and to what releaſes privity requiſite, and where 
and to what nor, vide tit. Releaſes. 
What act by one Parcener ſhall be a deſtruction of the 
rivity, as to take advantage of a warranty or condition 
n Law, and what not, Lide tit. Parceners. ; 
What act of the renant by homage anceſtrel, ſhall be an in- 


rerruption of the 'privity berween him and his Lord, 
and what not, vide tit. Homage Aunceſtrel. 
Where a privity once diſcontinued, ſhall for ever be ex- 


tin&, 103 a. K. . b. . 
C Profeſſion 


* 


C Proſeſſion. 


W Hen a man fhall be ſaid to be profeſſed in Religion, 
132 4.7.1354 f. 

At what age a man may be profeſſed in Religion, 137 a. f. 

To what purpoſes a profeſſion hath the effects of a natu- 
ral death, and to what not, 132 a. J. b. T.“. 

Where and what profeſſion in Religion ſhall diſable the 
party to bripg an action, and where and what! not, 
132 b.“. 

where the husband and wife may be profeſſed in Religion 
without eithers conſenr, and where not, ibid. 

Pide tit Monk. 

C Property. 

1 * ſeveral kinds of property, 14g b.“. 

Where in a Replevin, the claim of Property by the 
Defendanr, ſhall hinder the delivery of the goods by 
the Sheiff, 1 bid. 

| Such claim of property by the Bailiff or ſervant of the De- 
fendant not available, 201d. 

Where notwithſtanding a property once tryed and found 
for the Defendant, a Replevin lyeth, and where not, 
vide tit. Replevin. 


C Protections. 


fe ſeveral ſorts of Protections, 130 a.“. 
protect ions cam Clauſula volumus, why fo called, and 
the ſeveral kinds of them, ibid. 

Prote&ions quia proſfecturus, and quia moraturus, what and 
why ſo called, 261d. | 

For what cauſes ſuch protections are grantable, and for 
what not, 130 a. J. a 

For what perſons ſuch prote d ions are allowable, and for 
what not, 1 30 a. J. b. F. : 

In what action or plea à protection caſt for one Defen- 
danr, ſhall put the plea without day for all, and in what 
nor, 130 à. . - 

where and what protection may be purchaſed penden e 
placito, and where and what not, 130 b. T. 

At what time a protection may be caſt, and at what not, 
i bid. 

Where a protection caſt at the Niſ priis, and repealed be- 
tore the day in bank, ſhall notwithſtanding ſave the de- 
fault of the party, and where not, ibid. 

For what continuance of time ſuch protections ought to 
be, 130 b.“. 264 b. J. . 

To what places ſuch protections ought to be directed, and 
to what not, 130 b. C. 

In what actions protections are allowable, and in what 
not, 131 4. F.“. ; =p 

Under what feal, and to whom they are directed, 131 a.. 

What perſons ought to allow or diſallow of them, 131 a. J. 

By whom they may be caſt, and in what manner, ibid. 

By what _—_ they may be avoided, and by what not, 
131 4. J. bf. | 

Where 9905 a repeale' of the protection, a Refummons or 
Re-attackument may be had within the year, 131 b. f. 

Where a return into England to provide neceſſaries for the 
war, .ſhall be no breach of the conditional claufe in a 
protection, vide Stat. 13 R.. C. 16. A 

Protection quia indebitatus nobis exiſtit what, and where 

it lyeth, 131 b.“. 

W cam Clauſula nolwmus why fo called, and where 
itlieth, 130 a.“. 131 b.“. 5 3 

Where a. protection ſhall. be allowed againſt the Queen, 
ſecus againſt the King, 131 a. . 133 b. Tf. 

C Proteſtation. 


7 He deſcription of a proteſtation, 124 b. f. = 
Where a proteſfation' ſhall avail the party, albeit 
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the iſſue be found againſt him, and where not, 12 5 a.T- 


126 à. . 

Where the tenant ſhall not be compelled to atturn with- 
out entry of his proreſtarign and allowance of his pri- 
viledges, 320 b. vide tit. Per gue ſervitia, & Quid ja- 
ri Clamat. 

Vide tit. Pleadixg. 


C Pudzcld quid ? 233 à. C. 


C Purchaſe. 
The A 5a and derivation of purchaſe, 3 b.. 18 
a _ 


What perſons are of capacity to purchaſe, and what nor. 
and who to their own uſe, and who only to the uſe of 
others, 2 a. b. 3 a. & b. 

What ſhall be (aid a good name of purchaſe, and wliat 
not, 3 a. 

The fur conveyances of purchale, 10 a.*, 

Vide tit. Eſtrates, Fee, & Freehold, 


C Purpreſture. i 
7] He Erymology and fignification of the word, 277 b.f. 
How it differeth from intruſion, abatement Cc. vid: 
tit, Abatement. 


C Quare Imedit. 


W Hat remedy againſt an uſurpation and plenarty at 
the Common Law, and what at this day, 344 à. f. 
b. f. vide Stat. . 2. c. 53. 
Where plenarty was a good plea in a Quare Inpedit at the 
Common Law, and where not, vide tit. Plenarty, 
Where and why at the Common Law, a Quare Inpedit lay 
of a Church in #ales in the County next adjoyning, 134 


Damages at the Common Law not recoverable in a Nuare 
Impedit, 17 b. *. 34 b. f. *. : 

Where a Quare Inpidit lay at the Common Law by a com- 
man perſon, and where not, 344 b.“. 

Where and by what means a common perſon might re- 
move an incumbent at the Common Law by a Quare Im- 
pedit, and where and by what not, 7b7g. | 

Where an uſurpation by Collation ſhall not pur the Pa- 
rron out of poſleſſion, ſecus of him that hath a right of 
Collation, ibid. | 

Where the Patron by preſenting as procurator to another, 
ſhall pur himſelf out of poſſeſſion, 52 a.T. 

Where an uſurparion after judgment and before execution, 
ſhall put the Recoveror out of poſſeſſion, 238 a. f. 

Where upona grant of the three next avoidances, the u- 
ſurparion of the Grantor at the firſt avoidance, ſhall noc 
put his Grantee out of poſſeſſion, as to the other two, 
249 a.. 

Where a preſentation by one Joyntenanr ſhall ſerve ſor 2 
title in a Quare Impedit brought by the ſurvivor, 186 a.“. 

Where in a Quare Impedit by two Tenants in Common, the 
death of one ſhall not abate the writ, 198 a. J. 

Where a Quart Inpedit lyeth of a Church donative, and 
the w_ ſhall ſay, quod permittat ipſum præſentare, & ce 
344 af. | CEP 

Where in a Quare &pedit brought within the ſix months, 
the Incumbent ought to be named, or otherwiſe he ſhall 
not be removed, 344b.*. 

Where the Clerk of the rightful Patron being inſtituted 

pendente lite in a Quare Impedit, between the Biſhop 

and 8 ſtranger, he (hall not be removed, ſecus of an u- 

furpation, 344 b. J. 


Where che Biſhop being named in a Quare Inptdit, ſhall 
not preſent by lapſe — lite, ibia. 
3 


Where 
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Where in ſuch caſe time devolving to the Metropolitan,or Where the Nonſuit of one Plaintiff in a Quid Juris clamat 
3 


the King, they ſhall collate, albeir they be nor named in 
the Quare Impedit, ibid. 

Where the Church of the wiſe become void during the co- 
verture, the husband ſhall maintain a Quare Impedit in 
his own name, 351 4. . 

Where the Patron being outlawed, a ſtrarger uſurp, and 
fix months paſs, the recovery of the King in a Quare in- 
pedit ſhall be a continuance of the Advowſon to the Pa- 
tron, 363 b.. 

Where Nonſuit in a Quare Impedit ſhall be peremptory» 
vide tit. Nonſuit. : 

Conuſance not grantable in a Quare Impedit, 134 b f. 

A releaſe of actions real or perſonal a good bar in a Quare 
Impedit, 285 a. I. b. f. vide tit. Releaſe. 

A protection not grantable in a Quare Inpedit, 13 1 a. f. 

Where voidance of the Church ſhall be tryed by the Com 
mon Law, and where by Certificate of the Ordinary 
vide tit. Penalty. 

Vidt tit. Preſentation. 

C Quarentena quid? 5 b. f. 
C Quarentine what, and where the wife ſhall have 
her Quarentine, and where not, 32 b.<.34 b. f. 


C Queen. 


| Nexempt perſon from the King, and where ſhe may 
A grant and purchaſe, ſue and be ſued without him, 


a. T. 133 à. J. f 
Her ſeveral prerogatives agreeing with thoſe of the King, 


133 4. J. b f. 127 4. . J. 
Where ſhe partaketh of the condition of common perſons, 


131 4. f. 133 bf. 
Where the Queen, albeit ſne be an Alien, or Jew, ſhall be 
endowed, 31 b. f. 


C Que eſtate. 


IN what things a preſcription by a Que eſtate ſhall be good, 
and in what not, 121 a. f.“. : 
Where a man may plead a Que eſtate of a thing that ly- 
eth in grant, and where not, 121 a.“. 

By whom, and of what eſtate ſuch plea ſhall be good, and 
by whom, and of what not, 121 à. J. 

In what perſon a Qt eſtate ought to be alleded, and in 


what not, 121 b. F. 


C Quid Juris clamat. 


Here the particular tenant ſhall be compelled 
to atturn ina Qaid juris clamat, upon grant 
of the reverſion, and where not, 318 à. J. 


Where the Leſſee ſhall not be compelled to atturn in a 
Quid juris & c. untill allowance of his pri viledges, 320 
b. 


Where in a Quid Furis clamat by baron and feme, the pri- 
viledges of the Leſſee ſhall: be entred of record not- 
withſtanding the coverture, ſecus in caſe of an Infant, 
330 b. x. 

Teuant in rail not compellable to atturn in a Quid Furis 
clamat, ſecus in a Per que ſervitia, or Quem redditum 
reddit, 315 bt. "SR 

Where an Infant ſhall be compelled to atturn in a Qui 
Faris ciamat, vide tit. _ | | 

Where one parcener grant her eſtate in a reverſion by Fine, 
the conuſee ſhall have a Quid Juris clamat for a moiety, 

10 b.f. 4 TH 

where the reverſion of a Regt-charge upon a grant for 
life is granted over, a Quid Juris clamat lyeth againſt 
the Grantee for life, and not againſt the Tertenant, 311 


be. | 


ſhall be the Nonſuit of both, 139 a. . 
Viat at large in tit. Atturnment, & per que ſervitia, 


C Quod ei defotceat. 
Here and againſt whom ſuch writ lyeth, 331 b.. 35 
b. J. vide Stat. I. cap. 2. c. 4. 7 

— form of the writ, 355 a.F. 

Where upon recovery by the default in an action of 
a Quod ei 8 3554. & b. N 

WES lyeth upon a recovery by default in an Aſſiſe, 
355 b.“. 

Where notwithſtanding he in the reverſion is received 
upon the defaulr of renant for life, and a verdi& found 
againſt him, a Od ez deforceat lyeth by the tenant, 744 

Where it lyeth upon a recovery againſt baron and feme. 
albeit the Statute . 2. ſaith againſt tenant in dower. or 
for life, 3 56 a. f. | | 2 

Where it lyeth not by the wife upon ſuch recovery after 
the death of the husband, 356 à4. *. 


ä — ————— 
— 


C Radmans & Radchemiſters qui ? 5 b. K. 86 41. 
C Ranſome what and whence derived, 127 a.*. 


vide tit, Fines, 
C Rape. 
THe ſignification of the word, 123 b. . 
What offence accounted in antient time, and how pu- 
niſned, and what at this day, ibia. 


| C Rationabili parte bonorum. 
WW re and by whom ſuch writ lyeth, and where and 
by whom nor, 176 b. J. 


C Raviſhment of Ward. 
Where and by whom it lyeth, 98 b.“. 
The form of ſuch writ, vide Stat. w. 2. cap. 35. 
Where it lyeth againſt the Soveraign of a houſe of Religi- 
= for admitting the heir to be there profeſſed, 137 
- * 
Vide tit. Marriage & wardſhip. 


C Rebutter. 
He ſienification and derivation of the word, 303 b. 
365 à. “. 
Where an aſſignee ſhall Rebut by reaſon of a warranty in 
Lau, and where not, 384 b. f. 

Where a diſſeiſor, &c. or other tenant not privy in eſtate 
or to j the deed, ſhall rebut, and where not, 289 
a.*.q. 

Viae at large in tit. Voucher & Warranty. 


C Recluſe. | 
THe ſignification and derivation of the word, 235 b.“. 
Where the entry of a perſon recluſe ſhall be tolled by 
| , diſcent without claim, ibid. vide tit. Entry Congea 
le. hr f 
Where ſuch perſon ſhall appear hy Atturney, where others 
muſt in proper perſon, 258 b.“. 5 
C Record. 
Ecord what, and whence derived, 117 b.. 260 a. f. 
How tryable, ibid, , __ 
Which are Courts of Record, and which nor, vide court. 
When a Record is alterable; and when not, 260 a.* 
Nul tiel Record no plea againſt the Kings Letters Patents, 


ibid. 
Outlawry no prejudice until it be of Record, 128 b. f. 


288 b.“. 
Where 


C! 


UMI 


2 ; 
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Where in a plea of Oulawry the defendant ought pre- 
ſently to ſhew the Record, and where he ſhall have a 
day over, vide tit. Outlawry. 


C Recovery. 

T He Etymology and ſiguification of the word, 154 à. J. 
Whar remedy at the Common Law he in the remainder 
or reverſion had upon a feigned recovery ſuffered by te- 
nant for life, and what at this day, vide Stat. . 3. c. 3. 

14 Eli. c. v. vide tit. Forfeiture. 5 . 
Where upon a 8 againſt tennant in tail execution 
may be ſued againſt his iſſue, and where not, 361 b. J. 
where a recovery by default againſt one out of the Realm 
in the Kings ſervice ſhall not be avoided by Error, 260 
What perſons mighr falſify a recovery at the Common 
Law, and what at this day, vide tit. Falſifying of Ke- 

coveries. 


Where a recoveror by feigned title ſhall deſtrain and avow 


upon tenants for life or years, vide Stat. 21 H.8 c. 15. 

Where the recoveror ſhall have waſt or diſtrain for a rent, 
for which the recoveree could not, and where not, vide 
ibid. f 

Where after recovery the demandant may enter, and di- 
ſtrain before execution, and where not, vide tit. Exe- 

cution. . ; : 

Where the feme or iſſue in tail ſhall be remitred againſt 
a recovery ſuffered by the husband or tenant in tail and 
where not, vide tit. Remitter. 


C Recovery in value. 


Where the heir at the Common Law and the ſpecial 

| heir joyn in deraigning a warranty paramount, to 
whom the recompence in value ſhall enure, vide tit. 
Voucher. : | 

Where a recovery being. had againſt tenant in tail, and his 
wife which had nothing upon a recovery over the re- 

compence ſhall enure to the husband only, 376 b J. 

where there ſhall be two recoveries in value upon one 
warranty, and where not, vide tit. warranty & Voucher. 

Where upon a warranty for life the recovery in value ſhall 
be in fee, and where but for life, vide ibid. 

Where lands by purchaſe ſhall be liable to execution in 
value in caſe of a warranty by diſcent, and where nor, 
102 a. J. ; 

Where the lands which the vouchee had at the time of the 
voucher, or warrantia Charte brought ſhall be liable to 
excution in value, notwithſtanding alienation before 
judgment, ibid. : 

Where upon a recovery in value by tenant in tail, after 
his death without iſſue, execurion ſhall be ſued by him 
in the reverſion, vide tit. Extcut ion. 

Vide tit. Voucher & waranty. 


C Rediſſeifin. 


Where it lyeth not upon à recovery in a writ of Right 
cloſe in nature of an Aſſiſe in ancient demeſue, or in 
an aſſiſe of freſh force by bill, 154 a. J. 


where it lyeth againſt one diſſeiſor above, albeit the re- 


cover y In aſſiſe was agaioſt two, ſecus where one diſſei- 
ſor and a ſtranger rediſſeiſe the p laintiff, 154 b. f. ä 

Where it lyeth not againſt the husband and wife apon a 
recovery in aſſiſe againſt the wife, but where the wife 
was plaintiff in the aſſiſe, ſhe and her husband may joyn 
in the rediſſeiſin, 154 b. f. 

Where two ſeveral Rediſleifins may lye upon one reco- 

very In aſſiſe, ibid. : = 

Where it lyeth againſt the diſſeiſor and his feoffee after the 
ſecond diſſciſin, ibid. f 

Where it lyeth not againſt the tenant in the firſt aſſiſe 


being no diſſeiſor, albeit he diſſeiſe the Plaintiff after; 
164 bY. 

Where it lyeth upon a rediſſeiſin of parcel of the tene- 
ments. formerly re covered, ibid. 

Where it lyeth of a rent ſec k by ſurpluſage formerly reco- 
vered by the meſne as a Rent-ſervice, 154 b.“. 

Where it lyeth by tenant in tail after poſſibility, &c. upon 
a recovery by him being tenant in ſpecial tail, ibid. 


Where it lyeth upon a rediſſeiſin, of a common afrer a re- 


covery of the land out of which, &c. ibid. 
C Rclation. 
Hov _ word (Prædict) in grants ſhall have Relation; 
20 


How the word (Eadem) ſhall have relation where two 
things are mentioned before, bid. 

The relation and force of the word (inde) 82 b *. 203 a.*. 

How the words from henceforth a dit conſecti oni s, &c 
{hall have relation, vide tit. Leaſes. , 

How the words ( proxima advocatio) fhall have relation, 
vide tit, Grants. 

Where a feoffment relating to the eſtate of another, ſhall 
paſs a fee ſimple without the word (Heirs 9 b.. 

How and to what time a condition broken ſhall have re- 
lation, vide tit. conditions. 

To what purpoſes an Atturnment ſhall have relation, vide 
tit. Atturnments, & tit. Alien. : 

To what purpoſes a bargain and ſale after inrolment ſhall 
relate to the delivery of the deed, and to what not, 
vide tit. Bargain and Sale. 

Where and to what intents an eſcheat or forfeiture ſha'l 
relate to the time of the Felony committed, and where 
and to what not, 13 2. J. 390 b.. vide tit. Felony, 

Where a relation ſhall not work a wrong or charge to a 

third perſon, 1 5 a. *. 

Where the relation of an eſtate gained by w. ong ſhall not 
defeat an eſtate ſubſequent gained by right, 277 b. C. 

vide tit. Releaſes. - 

C Fac and its antiquity, 16 b. C. 73 b.C.159 
a. J. 

C Releaſes. 
THe form of a Releaſe, 264 b. f. | 
The ſeveral ſorts of Releaſes, 264 a.T.b.*. 

The proper words of Releaſes, and what words ſhall be 
ſaid to amount to a Releaſe, and what not, 264 b. *. 
302 a. *. vide tit. Grants. 

What act by him that right hath ſhall ve ſaid a releaſe in 
Law of his Right or action, and what not, and how it 
differeth from a Releaſe in deed, 264 b.. 

How many ſeveral ways a Releaſe may enure, 193 b.“ 
273 b. . \ | 

Where a Releaſe of right to one that hath neither freehold 
in deed or in Law ſhall be good, and where, not, 255 
b. J. 266 a. f. b. J. 267 a. T. 284 a.C:b.+.*. 

Where a releaſe of an annuity to the Patron in time of 
vacation ſhall be good, ſecus to the Ordinary, 266 a. f. 
Where privity ſhall be requiſite to the releaſe of a right, 

and where not, 266 4. f. 268 a.“. 275 a-f. | 

Where and by what means a diſſeiſee may releaſe his right 
for life only, and where and by what not, 264 b. J. 

Where by a Releaſe of all right in the land a power or 
authority ſhall be determined, and where not, 265 b.F. 

Where ſuch releaſe ſhall not extinct a future right or poſ- 

- fibility, 264 a f. b.“. 


What a releaſe of dower to him in the reverſion upon an 


eſtate for life ſhall be good, 264 a.*. 


Where a releaſe to the tenant for life ſhall enure to him in 


the reverſion or Remainder, & e converſo, and where not, 
8% per fot.yag. 275 2. J. b. f.. 279 b. T. 295 b. . 297 


Where 


Where and to what purpoſes a releaſe to him that hath 
but a bare right ſhall be good and available, and where 
and to what nor, '267 a. J. 268 a. *. b. J. 268 a.. 

How many ways a ſeigniory, rent, or right may be releaſed, 
263 a. *. ä 
Where a releaſe to him that hath no eſtate or right ſhall be 

good, 255 b. J. 268 a.*. 269 a. f. 1 

Where a diſſeiſor make a releaſe to one and his heirs p 
auter vy, a releaſe by the diſſeiſee to the heir after the 
death of the leflee before entry ſhall extinct his right, 
275a,*, : 

where a releaſe to one diſſeiſor ſhall enure to his compa- 
nion, and where not, 124 a.“. J. 275 b. J. 276 a. per tot. 
pag. 378 a.“. | 

where a releaſe by the Patron to one uſurper ſhall enure to 
both, 194 a.*. 276 4.“ 

Where a releaſe to one feoffee of the diſſeiſor ſhall enure 
to both, 194 b.“. 275 a. J. 277 a. . ; : 

Where a releaſe to one treſpaſſor ſhall be available to his 
companion, 232 a. f. wide in the Preface to the Inſt. fol. 

is. . 

where a releaſe to the Executors ſhall be a good bar in an 
action againſt the heir, 232 a. “. 

where and to what purpoſes after a feoffment in fee by 
the tenant, the releaſe of the Lord ſhall be good to the 
feoffor, and where and to what not, 269 a.T.b.*. ; 

where ſuch feoffor ſhall rake advantage of a releaſe by the 
Lord to the feoffee, but not e converſo, 269 b.*. 

where a releaſe to the aſſignee of tenant for life, ſhall be 
a good plea in an action againſt rhe tenant for waſte 
done before the aſſignment, 761d. 

To what purpoſes a releaſe to a leſſee for years before 
entry, or to him that hath a future intereſt ſhall be good 
and to what not, 46 b. f. 250 4.“ : 

Where a releaſe ro one in reverſion or remainder for 

ears ſhall be good to enlarge his eſtate, 270 a.. 

Where the releaſe by one joynt leſſee for years to his com- 
panion ſhall be good before entry, 270 b. f. 

Two grantees of the next avoidance a releaſe by the one 
— wo other before the Church voids good, ſecus after, 
ibid, 

Where a releaſe to a tenant at will ſhall be good to en- 
large his eſtate, ſecus to a Tenant at ſufferance, 270 
b. *. J. 271 a. . 

Where upon a feoffment in truſt the feoffor occupy and 
take the profits, a releaſe to him by the feoffees ſhall be 
good, 271 a. J. b 272 a. b.. 5 | 

What ſhall be ſaid a ſufficient privity where upon a re- 
leaſe may enure by way of enlargement of the eſtate, 
and what not, 272 b J. 273 4. per tot. pag. 

In what releaſe words of limi ation are requiſite to the 
paſſing of an inheritance, and in what not, 273 b. . 
274 4. J. b.. 225 a. f. 280 4.*. | 

Where a feme covert is tenant for life, a releaſe to the hus- 
band and his heirs ſhall be good, 173 b.“. 299 a. J. 

Where a releaſe to tenant by Statute Merchant, &c. or 
Gardein, which hold over for the value (hall be good 
to enlarge their eſtates, 273 b. 

Leſſee for ten years, the remainder for twenty years, by 
the releaſe of him in the remainder to the leſlee he 
ſhall have for thirty years, ibid. 

What priv ity requiſite to a releaſe which enure by way of 
mirter leſtate, 273 h. J. 

Where and to what purpoſes the releaſe of one Joyntenant 
to his companion ſhall enure by way of mitter leſtate, 
and where and to what not, ibid. 

Where the releaſe of one coparcener of a rent ſhall enure 
to the other by way of mitter leſtate, albeit her moity 
be in ſuſpence, & fic e converſo, ibid. 

Where one Coparcener of a rent marry the ter- tenant, 
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and the other releaſe to the husband and wife, how ir 
(hall enure, quere ibid. 

Where a releaſe of a right upon condition ſhall be good, 
ſecus of a condition upon. condition, 274 bf. vide tit, 
Conditions. 

Where leſſee for years is ouſted, and he in the reverſion 
diſſeiſed by the releaſe of the leſſee to the diſſeiſor, the 
diſſeiſee may enter, ſecus in caſe of a releaſe for life 
17 5 b. J. 276 af. - 

Where a releaſe by one whoſe entry is lawful to him that 
is in by wrong, ſhall purge and take away all mean eſtates 
and titles, ſecus where his entry is not lawful, 266 b. 
7. *. 27) a. f.“. b. J. 278 a. f. 

Where a releaſe to the feoftee of leſſee for life of the dil. 
ſeiſor ſhall exclude the diſſeiſor of his entry, 296 b. d. 

Where a releaſe to one feoffee of ſuch leſſee ſhall bar the 
diſſeiſor as to both, 277 a.. 

Where the feoffee of a diſſeiſor upon condition make 2 
Feoffment over, a releaſe by the diſſeiſee to rhe ſecond 
feoffee ſhall extinct the condition, ſecysof a releaſe to 
the firſt feoffee, 277 b.“. 

Where the releaſe of the diſſeiſee to a diſſeiſor to the uſe 
of another ſhall rake away the agreement of Ceſtuy que 
uſe, 277 b. . vide tit. Relation. 

Where two diſſeiſors releaſe to their diſſeiſor, and after 
diſſeiſe him, the releaſe of the diſſeiſee to one or both 
of them ſhall not exclude the ſecond diſſeiſor to re-enter, 
278 a.*, | 

To what purpoſes the releaſe of the diſſeiſee to one diſſei- 
ſor ſhall be ſaid to enure by way of entry and feoffment, 
and to what nor, 194 b. f. 278 a J. b. f. 

Where acts done to or by the diſſeiſor ſhall not be avoided 
by the alteration of his eſtate, by the releaſe of the diſ- 
ſeiſee, 298 a. f.“. b. . | 

Where an alien diſſeiſor is endenized, by the releaſe of the 
diſſeiſee to him the King ſhall not have the land, ſecus 
If he were the feoffee of a dlſſeiſor, 298 b.. 

Where the Lord difleiſe his tenant and is diſſeiſed, the re- 
leaſe of the tenant to the ſecond diſſeiſor ſhall not revive 
the ſcigniory, ſecus if the Lord and a ſtranger had diſ- 
ſeiſed the tenant, and the diſſeiſee releaſed to the 
ſtranger, 278 b. *. 

Where a releaſe ſhall be ſaid to enure totally by way of 
extinguiſhmenr, and where only as to ſome purpoſes, 
279 b.. J. 280 a. f. 313 b.*. 

Where a releaſe to one Joyntenant ſhall enure to his com- 
panion, and where not, 194 a. b.“. | 

Where a releaſe by one Joyntenant or Parcener to his com- 
panion ſhall be good, and where not, and how ſuch re- 
leaſe ſhall enure, 193 a. J. per tot. pag. 318 3. . 

Where the feme meſne and the tenanr entermarry, and the 
Lord paramount releaſe to the husband and wife, how 
it ſha!l enure, quere, 208 a.“. 

Where a releaſe which enures by way of Extinguiſhment 
may admita limitation, and where nor, 280 a.*. 

Where by the releaſe of the Lord to his tenant of all his 
right in the land, the ſeigniory ſha;l be extin& without 
words of inherirance, ibid. =o 

Where one releaſe ſhall enure to extinguiſh ſeveral rights 
in one and the ſame land, ibid. 22 

Where the releaſe of the Lord of all his right to the tenant, 
and a leaſe for years of the ſigniory ſhall extinguiſh the 
ſigniory and ſtate of the leſſee alſo, ſecus of a releaſe 
to them and their heirs, ibid. N 

Where a rent may be reſerved upon à releaſe, and where 
not, vide tit. Reſervation, e 

Where by releaſe of all actions, cauſes of actions ſhall be 
releaſed, vide tit. Action. * 

Where in mixt actions a releaſe of all actions real or per- 
ſonal ſhall be a good bar, 285 a. f. J. b. T.“. 4 

Where 


where in an Aſſiſe by 2 itenanrs a releaſe of actions 
perſonal by one to the diſſeiſor ſhall not bar his compa- 
nions, 285 à. J. 

Where in a writ of ward by two, a releaſe by one to the 
defendant ſhall enure to the benefit of his companion 
for the whole, 285 à. J. | : 

Where a releaſe of actions perſonal ſhall be a good bar in 
actions real where damages are to be recovered, and 
where not, 285 3. J b. f. 3 : 

Where a relcaſe of all actions to the diſſeiſor or his te- 
nant for life ſhall not extend to his feoffee, or him in 
the remainder, 275 b.. 285 b. f. J. 286 a. J. : 

where ſuch releaſe ſhall not prejudice the heir of the diſ- 
ſciſee of his action after the death of his anceſtor, 283 


b. * 
* — a releaſe of actions reals ſhall be available only to 
che tenant, 28 5 b.. 286 à. f. 


where a releaſe of all actions ſhall bar a right, and where 


not, but the party notwithſtanding may enter or ſeiſe, 
286 a. *. J. b. F.“. 

here a releaſe of actions real before the ſtatute of uſes 
was a good plea by the pernor of the profits, 219 a.. 

where a releaſe of all actions, appeals or demands ſhal 
be a good bar in an appeal of death, ſecus ofa releaſe of 
all actions real and perſonal, 287 b. f. J. 288 a.F.*. 291 
b. . f 

2 a releaſe of actions perſonal ſhall be a good bar in 
an Appeal of Mayhem, 288 à. J. ö ; 

Where a releaſe of all actions ſhall be a good plea in a writ 
of error or attaint, and where not, 288 b. J. 289 a.f. 

What ſhall be ſaid a good releaſe to bar an execution, and 
what not, vide tit. Execution. | 

By a releaſe of demands what things are releaſed, 291 a. 
192 a-f. 392 b. . : | 

Whereby a releaſe of quarrels all a&ions and cauſes of 
actions are releaſed, 292 4. . : . 

Where a releaſe of all actions ſhall diſcharge an Obligation 
before it be broken, ſecus of a covenant, 292 b. f. 

Where by a releaſe of all actions a rent at a day after or 
an annuity not behind is not releaſed, 292 b.. J. 

A releaſe by the Lord paramount to the renant to hold 
by leſſer ſervices, void, vide tit. confirmation. 

Where he in the remainder in tail releaſe tothe tenant 
for life in poſſeſſion all his right, what ſhall paſs, 345 
b. I. vide tit. waſt, 

C Relief. 
Elief what, and whence derived, 76 a. *. 83 4. J. b.. 
What the relief of a Knight and each Nobleman was 
by the common Law, and what now by the Statute, 96 
. I. 69 b.. 83 b. f. vide Stat. Mag. Char. c.2. 


The relief of the Tenant which holdeth by tlie entire fee 


of a Knights moiry or third part, 83 a. F. b. f. 106 a. J. 
The remedy which the Lord hath for his relief, and where 
an action of debt lieth for relief, and where not, 83 a. 
q. vide tit. Debt. 
Where the Lord by Knights ſervice ſhall have both ward- 
' ſhip and relief of the ſame heir, and where neither, 
83 b. J. 
Where the heir within age ſhall pay relief, and where not, 
ibid. | 
Where the ſucceſſor of an Abbot or Biſhop fhall pay re- 
lief, and where not, 844 f. 99 af. 
Where the Lord ſhall have relief of the heir enfeoffed by 
colluſion, 84 a. f. 
The relief of a renant in Socage, 90 b. J. 91 a. T. 
Whete the rent is ten ſhillings or a pair of ſpurs, what re- 
2 ſhall be paid, and who ſhall have the election, go b. 
orh.f. 3 
Where the rent is not annual what relief ſhall be paid, 
91 a. f. 
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At what time relief of ſuch tenant ſhall be due to the 
ord, and where the Lord ſhall not diſtrain till a cer- 

rain time, 91 a. J. 92 a. f. | 

Where the heir of Ceſtuy qe uſe ſhall pay reſief, 91 a. *. 

Of whar ſervice a relief ſhall be due and of whar not, 91 b. 
J. 93 a.“. 

The relief of the Tenant by graud Serjeanty, vide tif. 
Serfeanty. 


C Remainder. 


Emainder what, and whence derived, 45 2. J. 143 
Xa. *. 

Where it ſhall paſs without deed, 19 a. J. 143 a. f. 

Where a remainder may depend without a particular eſtate 
298 4.7, | 

Where the defeating of the particular eſtate ſhall defeat 
the remainder, and where not, ibid. | 

A rent granted to the ter-renant for life the remainder in 
fee, a good remainder, 298 a. f. 

Where a rent is granted pr auter vy, the remainder in tail 
to ceſtay. que vy, a good remainder, 298 a.“. v. tit. Inſtant. 

Ee the grant of a remainder a reverſion ſhall paſs, 
299 292 # 

Where a remitter to the particular eſtate ſhall be a Remit- 
ter to the reverſion or remainder, vide tit.Remitter. 

Where the execution of a particular eſtate upon a fine ſur 
2 render, ſhall be an execution of the remainder, 

$3 b.“. 

Where a remainder not veſting at the time of the particu- 
lar eftare created by livery, ſhall be good, and where 
not, 264 4. . 377 b.“. 3784. 

Where a mean remainder or reverſion ſhall be an impe- 
2 to bring an action of waſte, and where not, vide 
tit. waſt. 

Where a remainder limited upon a gift of Frankmarriage 
(hall deſtroy the Frankmar. and where not, 21 b.. 

Where a remainder is limited to the right heirs of the par- 
ticular renant ir ſhall be ſaid to veſt in him preſently, 
and where not, vide tit. Heir. 

Where a remainder for years upon an eſtate for life ſhall 
be good to the ſame party, 54 b. J. | 

By what means a'remainder veſted in the King ſhall be de- 
veſted, vide tit. Entry Congeable, Prærog. & Remit: er. 

Where a releaſe to the particular tenant ſhall enure to him 
inzthe remainder, & e contra, and where not, vide tit. 
Releaſes. | . 

Fade tit. Reverſions 

| C Remitter. 

He Etymology and deſcription of a Remitter, 345 b.*. 
The incidents to a remitter, 348 a.F. | 
Where a Remitrer ſhall operate upon a freehold in Law 

deſcended before entry, 348 à. J. 

where tenant in tail diſſeiſe his diſcontinuee, his iſſue 
ſhall be remitted notwithſtandlng the infancy or cover- 
ture of the diſcontinuee, 343 a. . | 

Where tenant in tail infeoff his iſſue within age, he is re- 
mitted, ſecus of a uſe remitted to him upon a feoffment, 
348b#. 350 b. f. 351 b. . ; : 

what charges by the iſſue ſhall be avoided by a remitter, 
and what not, 249 a.*. vide tit. Charge: 

Where a Remitrer to the principal be a Remitter to the ac- 
ceſlory, vide tit. Appendant. 

Where a Remitrer ſhall not be to the appendant before re- 
continance of the principal, vide ibid. 

Where an uſurpation fhall work a remirrer. 194 a. K. 

Where the iſſue in tail within age enter, or entermarry 
with the diſcontinuee, he is remitted, ſecus if of full age, 

202 b. f. 250 b.. J. | 9 . 

Where a righ without an action, or an action without a 

right ſhall work no Remitter, 348 a. f.“. 349 b. f. _ act, 

cre 


Where tenant in tail ſuffers an erroneous recovery, and 

difſeiſe the recoverer, and dy, his iflue is not remitted, 
b.“. 

where a ſtranger uſurp upon à purchaſor of an advowſon, 
and grant to him in fee, who dye, his iſſue is not, re- 
mitted, ibid. : 

Where the moity of che lands diſcontinued diſcending up- 
on the iſſue in tail ſhall be a remitter only for the ſame 
moyty, 350 a. f. *. ES 

Where tenant in tail enfeoff his iſſue within age, and a 
ſtranger, no remitter to the iſlue, but for a moity, 350 


a. J. 

Where the husband diſcontinue and retake to himſelf, and 
his wife during his life, the feme is remitted, 350 b. J. 

| 1 b. *. J. 

Where an infant or feme covert ſhall be remitted againſt 
their deed indented, or acceptance by fine, 353 a.*. 
vide tit. Fines. 

Where upon a diſcontinuance by the huſband by fine a grant 
and render to the wife ſhall be a remitter to her, albeit 
ſhe be no party tothe writ or conuſans, 353 à. J. 

Where baron and feme Tenants in ſpecial rail levy a fine 
at the common Law, and retake in fee, the feme is not 
remitted, but her iſſue upon the diſcent ſhall, 353 a.*. 

Where the iſſue in tail of full age take husband, a leaſe 
to her and her husband by the diſcontinuee ſhall be a 
remitter, 353.b.C. vide tit. Entry Congeable, in caſe of a 
diſcent otherwiſe. | 

Where a man ſhall be remitted againſt his own diſcont!” 
nuance and repriſel, 354 a. f.“ | | 

Where a remitter to the particular eſtate ſhall be a remit- 
ter to all in the reverſion or remainder, 454 b. T.“. 

Where a remitter to the particular eſtate ſhall be a remit- 
ter to the reverſion notwithſtanding a mean remainder 
be barred during the diſcontinuance, 354 b.“. 

Where a remitter to the particular eſtate ſhall deveſt a re- 
mainder or reverſion ſetled in the King during the diſ- 
continuace, ibid. 

Where after a recovery by default agiinſt a feme a leaſe 
to her and her husband ſhall be a remitrer to the feme, 
$55 a.T: 256 a. f. | 

Where the diſcontinuee of the husband enfeoff the hus- 
band and wife, and a ſtranger, the wife is remitted te 
a moity, 356 b.. IF. 

Where the diſcontinuee of the husband make a leaſe to 
the wife, the diſagreement of the husband ſhall not ouſt 
rhe feme of her remitrer. 3565 b. J. 357 a. f. 

Where the wife being remitted during the coverture may 
after the death of her husband waive her remitter, and 
where not, 357 a. f. . 

Where tenant in tail to him and his heirs females diſcon- 
tinue, and retake in fee, and dy, having a daughter, the 
fon born after ſhall not deveſt the remitter, 377 a.. 

Where covin in the husband and wife to diſſeiſe the diſ- 
continuee, and enfeoff them, ſhall hinder the remitter 
to the wife, 357 a. J. 10 27:14 

Where tenant in tail and his iſſue diſſeiſe the diſconti- 


nuee to the uſe of the Father who dy, the iſſue is not 


remitted againſt the diſcontinuee, albeir he be againſt all 
others, 357 b. f. | ro , 

Where one Joymeenant is of covin to diſſeiſe the heir of 
their difſeiſor and enfeoff them, the other being not pri- 
vy to the covin is rewitred for his part, 357 b.. 

Where the husband diſcontinue and retake for life the re- 
mainder ro his wife by the death of the husband, the 
_ ie remitted before entry, and cannot waive, 3 58 
A. . D.. : 

Where a freehold in Law accruing to the iſſue in tail or 

diſſeiſec by ſurvivorſhip, or by reaſon of a remainder 
ſhall worka'remitter, and where not, 358 b. 359 a. & b. f. 
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where an Abbot or Biſhop diſcontinue, and retake in fee 
by licence, the ſucceſſor ſhall be remitted and defeat the 
mean charges, 360 a. *. J. b. f. 

Where a remitter ſhall be wrought by a matter in pais al- 
beit the diſcontinuance groweth by matter of record 
355 à. . 356 à. J. 36 1 b. f. “. : 

Where in Formedom or writ of entry the tenant plead 
non-renure or diſclaim by the entry of the iſſue in tail 
or — they are remitted before judgment, 362 a, 
J. 363 a. J. 

Where a claim in pais ſhall not hinder a Remitter, ſecus of 
an indenture or a claim of record, 363 b . 364 a. J. 
Where a man of full age having a rig t of entry take an 
eſtate he is remitted, ſecus ofa right of action, 363 b. 
364 a. T.“. : ; 

Where a remitter to one joyntenat ſhall be a remitter to 
his companion ard where not, 364 b. *. vide tit. gntry 
Congeable & Joyntenants. 

Where a ſuſpended warranty and aſſets aſcending upon 
the iſſue in tail ſhall hinder a remitter, vid. tit. warranty, 


C Rents. 


T*. derivation of the word, 141 b. J. 

The diviſion of Rents, ibid. 

Rent ſervice what, 87 b. f. 141 b. J. 142 b. f. 

Such rent diſtrainable of common right, 142 4. f. b. f. 

How ſuch rent may become ſeck, 150 a. J. b. F. J. 151 a. T, 

To what purpoſes fuch rent become ſeck ſhall be laid to 
participate of the nature of a Rent-ſervice, and to what 
not, 150 b. J. 153 a. F.“. 154 b.“. 309 b. . 

Our of what things a Rent may be granted or reſeryed 
and out of what not, 47 a.. 142 a.. 144 a. T. g. 7 

Where a rent ſervice may be ſuſpended in part and in 4ſt 
for part, and where not, vide tit. Suſpenſion. 

Where by purchaſe or diſcent of parcel of the tenancy to 
the Lord, an entire rent ſervice ſhall be extinct, and 
where not, wide tit. Extinguiſhment, 

What thiogs incident to a rent ſervice, vide tit, Fealty &. 
tit. Appendant. 

Where a tenure being by homage, fealty, and rent, by a 
recovery or grant of the rent the homage and fealty ſhall 
paſs, and where not, 151 a.*. 

Rent charge what, 243 b. *. 144 a. * 

Where a grant to diſtrain ſhall amount to a rent charge 
146 b. J. 148 a. f. 308 a. . b. . : 

Where words in a grant ſhall amount to a rent charge, 
albeit 1. be no expreſs words of charge or diſtreſs, 
147 a. T. ; 

Where in the grant of a rent a proviſo not to charge the 
perſon of the grantor ſhall be good, and where not, 146 
a. per tot pag. = 

Where in ſuch Grant a proviſo not to charge the land ſhall 
be void, 146 a. J. 

Where the perſon of the grantor ſhall be charged with a 
rent: charge, .notwithſtanding a proviſo to diſcharge his 
perſon, 146 b. f. 

What act ſhall be ſufficient to determin the election of 
the grantee of a rent charge to make it a rent or an 
Annutty and what not, vide tit. Annuity. © 

Where the determination of the rent charge ſhall be de- 
termination of the annuity, and where not, vide ibid. 

Rent ſeck, what, and whence ſo called, 143 b. J. 144 a.F. 

Where a rent js granted out of one Manor with a clauſe 
of diſtreſs in another, what rent it ſhall be, and how 
conſtrued, 147 a. per tot. pag. | 

Where a rent is granted out of two acres, with a clauſe 
of diſtreſs in one, or 'to two perſons with a diſtreſs ro 
one, what rent it ſhall be conſtrued, 147 b. f. 


1 Where 


where che ſame rent may be both charge and ſeck di- 
ver ſis temporibus, 140 b. f. ; 

Where a rent in fee js granted out of lands in fee and a 
term for ycars, or ſolely out of a term for years, how 
it ſhall be conſtrued, 2b:4, 

Where a man ſeiſed of twenty acres grant a rent of 20 6. 
percipiend. de qualibet acra, how it ſhall be conſtrued, 
147 b. . 267 b. F. vide tit. Grants, _ 

Where the bargainor and bargainee joyn in the grant of 
2 rent, how it ſhall be conſtrued before, and how after 
inrolment, 147 b.“. vide tit. Confirmation, 

Where a rent granted for owelty of partition ſhall be good 
without deed, ſecus of a rent of owelty of exchange, 
169 a. J. | 

Where a man may have a rent by preſcription, 144 à. J. 

What ſhall be ſaid a ſufficient ſeiſin of a rent ſeck to have 
an Aſſiſe, and what not, vide tit. Sei ſin. 

What real actions lye for the recovery of a rent- charge or. 
ſeck after ſeiſin, 130 a. J. 

What ſhall be ſaid a diſſeiſin of a rent · ſervice, charge, or 
ſeck, and what not, vide tit. Di ſſeſin. 

where mony given in ſeiſin of a rent beſore the day, ſhall 
not be abated out of the rent, 315 à. f. 

Where a rent ſeck may be part of a manor, ſecus of a rent- 
chatge, vide tit. Manor. : : NS 
By what means a rent may be diſcontinued, and by what 

not, vide tit. Diſcontinuance, ts 

For apportionment of rents, vide tit. Apportionment. 

Vide Stat. 32 H.8. cap.37. Which giveth remedy for recovery 

arerages of rents, where the common Law was deficient. 

vil. tit. Reſervation. 


C Replevin. 
The Etymology of the word (Replevin) 143 b. f. 16 1 a.. 
Where ſuch writ lyeth, bid. 
How many ways goods may be replevied, 145 b.F. 
Where a Replevin brought by him thar had no property 
in the goods at the time of the taking ſhall be good; 
and where not, ibid. N f 
Where a man may have 4 Replevin of goods not deſtrained- 


. deck pledges the Sheriff ought to take in a Reple- 
vin, 145 b. . ; : 

where a Replevin lyeth notwithſtanding a grant to keep 
the goods diſtrained againſt gages and pledges, 145 b. J. 

where a Replevin lyeth notwithſtanding the property 
once tryed and found for the Defendant, 145 b.“. 

Where the beaſts of ſeveral _ are taken, they ſhall not 
joyn in a Replevin, 145 b. J. 

In a Repievin — to the Plaintiff and a ſtranger, or 
where there be two Plantiffs property to one of them 
a good plea, ibid. | 

Vide Stat. Marlebridge, cap. 22. 
C Report what and whence derived, 293 a. C. 


.C Requeſi. 


VV Harfhall be a ſufficient requeſt by the wife to entitle 

her to damages in a writ of Dower, and what not, 
32 b. . vide tit. Dower. 

Where an eſtate is to be made upon requeſt by force of a 
condition, by whom, when. and where ſuch requeſt 
ought to be made, 220 a. *. J. vide tir. Conditions, 

Vide tit. Demand. 


C Reſceit. | 
Te Etymology and ſignification of the word, 192 b.“. 
352 b. . 


Where leflec for years, tenant by Statute merchant, &. 
ſhall be received in default of him in the reverſion or re- 
mainder to ſave their term, and where not, vide Stat. 
Glouceſt. cap. 11. 
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Where in default of the husband the wiſe ſhall be received 

to defend her right. vide Stat. . 2. cap. 3. 

Where a feme being received ſhall plead, and advantage 
ſhall be taken againſt her as a feme ſole, and where nor, 
358 a. f. 

Where in an action of waſte againſt the husband and wife, 
upon the default of the husband the wife ſhall be re- 

ceived, 355 à. J. b. f. | 

Where he in the reverſion ſhall be received upon the de- 
fault of tenant for life, albeit the Statute ſpeaketh of a 
remainder, 356 a.*. vide Stat. . 2. cap. 3. 


C Reſcous. 


He deſcription and derivation of Reſcous, 160 b.. 
Where tlie cattle diſtrained go into the houſe of the 
owner, the not delivery of them ſhall be eſteemed in Law 
a Reſcous, 161 4.4. 
Where the owner may make Reſcous of a diſtreſs taken 
withour cauſe, and where not, 47 b.f. 160 b. J. 161 a; 


Where Reſcous ſhall he a diſſeiſin of a rent ſervice, and 
where not, 150 b. J. 16 1 4. J. 8 
Where the Lord diſtrain his tenant in the high way with- 
in his fee, the tenant may make Reſcous, 161 a.+. 
Where the tenant may make Reſcous upon a diſtreſs of 
the Lord taken out of his fee, and where not, 161 a.+.* 
Where the party not guilty may make Reſcous upon an ar. 
reſt of the Sheriff for Felony, and where not, 161 a.. 


| C Reſervation. 

Te derivation of the word, 14 2 b. g. 

= 3 be ſaid good words of a Reſervation, 47 a. 
144 a. T., 
The difference berween an exception and a Reſervation, 
a. *. 

Out of what things a rent may be reſerved, and out cf 
what not, vide tit. Rents. | 

To what perſon the Reſervation ought to be made, and 
where it ſhall be good to a ſtranger to the land, and 
where not, 47 4.*. 143 b. J. 213 a. & b. | 

Where a Reſervation to his heirs without any thing to the 
party himſelf ſhall be good, and where not, 99 b. . 
213 b. f. J. 214 4. f. 

— to a man or his heirs how it ſhall be conſtrued, 
214 4. T. 

wheres rent reſerved to one joyntenant, ſhall be good 
alſo to his companion, and where not, 47 a. *. 1 92 a.*, 
2144.F. 318 a.“. vide tit. Foyntenants. 

Where arent 15 reſerved generally, ro what perſons it 
ſhall extend, 49 a *. 

Where the ſpecial Reſervation of 


the party ſhall d 
the general intendment parry hall deſtroy 


of the Law, 23 a. K. 47 a.*. 305 


Whar things the Lord may reſerve for rent, and what 
not, 91 b.“. . 142 a. *. 1 
Upon what eſtate a rent- ſervice may be reſerved at this 
day, and upon what not, 241 b. 143 4. 

Where a rent reſerved upon a bargain and ſale ſhall be 
good, 144 4.*, | 

Where a rent may be reſerved upon a releaſe, and where 
not, 193 b. J. 


| Where a Reſervation ſhall amount to a grant, and where 


not, 170 a. f. 143 bf. 144 a. . vide tit. Annuity, 
Where Tenant for life and he in the reverſion joyn in a 
leaſe for life reſerving a rent, how it ſhall enure, 114 a* 
Where the Lord releaſe to his tenant by fealty and rent, 
ſaving or reſerving to him his rent what rent it ſhall be 
conſtrued, 150 a.. | 
Reſervation at Michaelmas and our Lady. day upon a leaſe 
made in February, ſhall be conſtrued at our Lay-day 
and Michaelmas, 217 b. F. | 
Reſetvatiog 
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Reſervation of a new ſervice upon a confirmation or re- 
leaſe to the renant, void, vide tit. Confirmation. 

Whiere an entry for condirion broken cannot be reſerved 
to a ſtranger, 214 b. J. vide tit. conditions. 

Vide tit. Rents, 


C Reſummons. 


He nature of ſuch writ, and where it lyeth, 135 b. f- 
The ſeveral kinds of Reſummons, ibid. ; 
Where after judgment that the renant ſhall go without 
day, the plaintiff may continue the cauſe by a Reſum- 
mons or Reattachment, and where not, 135 b. T. 363 

a. T. 
C Retraxit. 


| Retraxit what, and how it differeth from a Non- 

A ſuir and Departure, 138 b. J. 139 4. f. 8 

The ſeveral ſorts of Retraxit, and the form of entring 
them, 139 4. f. | 


C Reve. 


1 ſgnification and derivation of the word, 61 b. J. 
The office and duty of a Reve, 62 à. f. 


C Reverſion. 


He Etymology of the word, 142 b.“. 
The deſcription of a Reverſion. 22 b. f. 


What things incident :o a Reverſion, and ſhall paſs by 
grant of the reverſion, vide tit. Appendant. 

Where an uſe after divers particular eſtates i: limited to 
the right heirs of the feoffor, it ſhall be ſaid in him as a 
reverſion, 22 b,*, ' 

Where a man make a gift in tail, or leaſe for life, the re- 
mainder to his right heirs, it ſhall be ſaid in him as a 
reverſion, 22 b. . 

Where a feeffment is made to the uſe of the ſeoffor in 
rail, and after to the feoffee in fee, the feoffee hath no 
reverſion, ibid. 

Whar 188 ſhall be accounted aſſets, and what not, 
173 A.. \ 

Where a reverſion upon an eſtate tail ſhall be a ſufficient 
continuance of privity between parceners to take ad- 
vantage of a warranty or condition in Law, 175 b.f. 

Vide tit. Remainder, 


C Reviver, vide tit. Extinguiſhment. 


C Revocation. 
Were a condition or power to revoke uſes ſhall be 
good, and what revocation ſhall be good, and what 
not, vid ti. ſes. 9 
By what acts a mi to revoke uſes ſhall be extinct and 
defeared, an by what not, 23 f. a.“. 265 b. T. 
Where a power o 
where not, 23 4 *. N 
where the King may revoke his preſentation before in- 
duction, vide tit. Prærogative. 


C Right. 


1 ſignification and extent of the word (Right) 158 

b J. 2652-f. 345 a.4.by 

The ſeveral kinds of right, 266 a.*. 345 b. . 

Common right what, and how taken, 142 a. J. 

Where the Law more reſpecteth a leſs eſtate by right, 
than a greater by wrong, 42 b. f. 

A right cannot dye, 279 b. f. vi de tit. Releaſes. 

The ſeveral natures of writs of right, 158 b. . 

Where in ſuch writ the Demandant ought to alledge ſeiſin 
within time of limitation, ſecus in caſe of the King, 254 


a. f. b. . 
The ſeveral times of limitation in a wric of right, 1 14 b. 


J. 1154.9, 


revocation may be apportioned, and 


By what means a future right may be barred, and by what 
not, 265 a. J. b. . 


where a tight ſhall remain, notwithſtanding a releaſe of 


actions, vide tit. Releaſes. 

Where a recontinuance of a right of poſſeſſion out of the 
hands of him that hath the abſolute right, ſhall draw 
with it the meer right to the land, and where not, 266 
a.. J 278 b. J. 279 a. f.“. 283 b. K. C. 

Where in a writ of right the meer right ſhall be prefer- 
red before the right poſſeſſion, 279 a. f. b. f. 283 b.. 
284 4. . ; 

Wheie 3 of right lyeth for a rent, 160 a. . 

What ſhall be ſaid a ſufficient ſeiſin to maintain a writ of 
right, and what not, 280 b. J. 281 a. per tot. pag. 253 
4. T. J. 

What Corporation may maintain a writ of right, and 
what not, vide tit. Coporation 

Where judgment final ſhall be given in ſuch writ, albeit 
the grand Aſſiſe give not their verdict upon the meer 
right, 295 b. f. os 

The form of the judgment in a writ of right, 7b;4. 

Within what time claim ought to be made for the ayoyd- 
ance of ſuch judgment. 254 J. 262 a.“. 


C Riot. 


W Har number of perſons may commit a Riot, 271 a. 
tide tit. Forcible Entry. 


C Robbery. 
T acce ptation and derivation of the word, 288 a.*. 
What ſhall be ſaid a good plea in an appeal of Robbe- 
ry, vide tit. Appeal. 


C Ruſcaria, quid? 5 a. f. 


*— 


— 


C Saliva quid? and what ſhall paſs in a grant by that 
name, 4 b.“. 
¶ Scire ſacias. 
8 writ whence ſo called, and where it lyeth, 290 
b.*, vide Stat.. a. cap. 46. 
A — of actions a good bar in a Scire facias, 290 b.. 
291 ac, 
Where and upon what judgment the Tenant having a war- 
ranty, and a recovery being had againſt him, ſhall have 
a Scire facias upon aſſets deſcended after, and where 
not, 366 a.. : | 
Where in ſuch writ the Tenant ſhall have the land loſt, 
and where the aſſets deſcended, 366 a.“. 
Where upon eviction of lands, in execution, &. a Scire 
facias lyeth to extend other lands, Mc. and where not, 
vide Stat. 32 H. 8. cap. 5. 


C Scutagium quid ? 68 b. X. 75 a.f. 


C Seals. 
He antiquity of ſealing of Charters, 3 a. *. 
[ When ſealing with arms began, ibid. 

Inherirances paſſing under the great ſeal of England ſhall 
be deſcendable according to the Common Law of Ex- 
gland, ga *. | 

Under what ſeal a protection ſhall be allowed, and under 
what not, vide tit. Protection. 


; C Se iſin. 
T* ſignification of the word, 153 a.*. 
The ſeveral forts of ſeiſins 29 à. f. 

Where a ſeiſin of parcel ſhall be a ſufficient ſeiſin in Law 

to have an Aſſiſe for the whole, 153 a.*. 3154.*, 
What ſhall be ſaid a ſufficient ſeiſin of a rent ro have an 

Aſſiſe, and what not, 159 b. J. 160 4. *. 314 b. J. 308 a+. 
Where ſeiſin of a rent by the Lord beſore his Feoffment 

of 


UN 


of the Manor ſhall not enable him to bring an Aſſiſe after 
entry for a condition broken, 202 b.. vide tit. con- 
ditions. 


To what purpoſes the ſeifin of a rent ſhall be a ſeiſin of 


the revereſion, and to what not, 15 a.*. 

where ſeiſin of a rent by the hands of one Joyntenant, 
ſhall be good for all, 315 a.. 

Where the ſeiſin of homage or fealty ſhall be a ſeiſin of all 
other ſervices, 68 a. J. | | 

What ſhall be a ſufficient ſein in the wife to entitle the 
wife to Dower, vide tit. Dower. 

What ſhall be a ſufficient ſeiſin in the husband to entitle 
the husband to be tenant by the curteſie, vide tit. cur- 
teſie of, &0. 

What ſeiſin ſhall be ſufficient to make a Poſſeſſio fratris, and 
what not, vide tit. Poſſeſſion. : 
what ſhall be a ſufficient ſeiſin by the Lord to veſt in him 
the Lands, &c. of his villein, and what not, vide tit. 

Villei nage. 8 

What ſhall be a ſufficient ſeiſin by a Baſtard during his 
life to bar the Mulier after a diſcent, and what not, vide 
tit. Baſtardy. 

Vide Stat. 32 H. 8. cap. 2. Of limitations concerning the ſei ſin 
of rents, Mc. and what actions and ſervices ſhall be (aid 
within this Statute, and what not. 


C Selda quid? 4b. *. 
( Selio terre quid & unde? 5 b. C. 


C Scquatur ſub ſuo periculo. 
Ouch writ whence to called, and where ir lyeth, 101 
b. . 


C. Lerjeanty. a 
T* deſcription of tenure hy grand Serjeanty, and why 
ſo called, 105 b. f. 

How it differeth from Eſcuage, 105 b. J. 106 2. J. & b. 

The ſpecial properties of this ſervice, 105 b. 4. 

The holding by what offices ſhall be ſaid grand Serjeanty, 
106 a. f.“. f 

Where tenure by Cornage ſhall be grand Serjeanty, and 
where not, 107 a. f. 

The relief of a tenant by grand Serjeanty, 106 b. f. 

Where ſuch tenant may make a deputy, and where not, 
107 a. *. % 

Tenure invenire bominem ag gutrram infra 4 Maria, grand 

. Serjeanty, zbid. : 2 

What perſons are eapable to perform this ſervice in per- 
ſon, and what not, 107 b. per tot. pag. 

The incidents and fruits of this ſervice, 108 4. f. 

Tenure by petit Serjeanty deſcribed, 108 4.“ 

Such tenure but Socage, ibid. 


C Services. 

QErvitzias, uid & quotuplex? 65 a.F. 

What ſaid to be forreign ſervice, 68 b. . 69 b. J. 74 b. f. 

What ſervices be incident to other, and ſhall paſs by grant 
of other, vide tit. Appendant , & Fealty. | 

Where a corporal ſervice may be performed by Deputy, 
and where not, 70 a. b. 83 a. f. 107 a. T. b. .*. 

By purchaſe or diſcent of part of the tenancy to the Lord 
where and what ſervices ſhall be extinct or apportioned, 
and where and what not, vide tit Apportionment, & Ex- 
tinguiſhment. tt 

What corporal ſervices may become ſeck, and what not, 
151 a. f. J. 1 

By grant of the ſervices gf tenant in tail what ſhall paſs, 

vide tit. Grants. 5 4 ; 

Where a ſeiſin of one ſervice (ball be a ſeiſin of all other 
ſervices to make an avowry, vide tit. Sei ſau. 

Vide tit. Fealty, Homage, Nights ſervice, Rents, & Tipurte 

C Shaw quid ? 4 b. C. 
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C Sheriff. 
THe Erymology of the word, 109 b.. 168 44K. 
Where called Vicount. 168 a.*. 
His office and duty, 7074. 
The 2 of this office, and how called antiently, 168 
£ 


How the Sheriff ought to demean himſelf in executions by 


Elegit, &c. vide tit. Execution, & Stat. . 2. c. 18. 
The derivation of the word ( Shire) go a.*. 168 a.“. 
From what antiquity this Kingdom derived into Shires: 
168 a. J. 
County, whence fo called, 50 a. f. 


C Simony, how odious in Law, 19 b.“. 89 a. + 
344 b.“. vide Stat. 31 Eli cap. 6, 


C Socage. 
He Etymology of the word, 86 a.Ff.b.t. 
Tenure in Socage deſcribed, 85 b. f. 
How ſuch tenants were anciently called, 86 a. f. 
What tenure which is not Knights ſervice, ſhall be ſaid 2 
renure in Socage, and what not, 86 a.*.C, 9) a. 
Where tenant by Eſcuage ſhall be Knights ſervice, and 
where Socage, vide tit. Eſcuage. 
The relief of a tenant in Socage, vide tit. Reltefe. 
What things incident of common right to ſuch tenure, gr 


d. To 

What perſon may be capable of a Gardeinfhip in Socage, 
and what nor, 88 b.. 

Where a Gardien in Socage ſhall have a ward by cauſe cf 
ward, ibid. 

Where the next coſen of part of the mother, ſhall be Gar- 
dien in Socage before the next of part of the Father, & 
e converſo, 22 4.% 88 a. . 

Where two are in equal degree of affinity to the heir, 
which ſhall be Gardien in Socage, 88 a.“. 

Where he ſhall not be Gardien to whom there may be any 
poſſibility of deſcent, 82 b. f.“. 

The difference between the Common and Civil Law in 
that point, 88 b. *. 

Where ſuch Gardien cannot forfeit or diſpoſe of his in- 
tereſt, 88 b. A. 89 a.. 

Where he ſhall not preſent to the benefice of the heir, 17 
b. *. 89 4.1. 

At what age the heir ſhall have an account againſt Gardein 
in Socage, 89 a. f. vide Stat. Marlbr. cap. 15. 

For what things he ſhall be accomptable, 58 a. 89 b.“. 

Whar allowances he ought to have upon his accompt, 89 
A. %o © 

Where upon ſuch accompt no Cap/as lyeth againſt the 
Gardein, ibid. 


Where aſiranger ſhall be charged as Gardein in Socage, 99 


Where the Gardein occupying afrer the heir accompliſh 
his age of 14 ſhall be charged in an accompt as Bailiff, 

90 à. . 

C Sokemans & Sokemanni qui? 5 bX. 86 at. 

C Solinum & Solinus terræ quid? 5 a. U. 


C Summons & Severance. 


OUmmons what and whence derived, 158 b. *. 

The ſeveral kinds of Summons, and by what perſons it. 
ought to be made, 10d. 

Severance. what, and the divers ſorts of ſeverance, 139 bf 

Where in a Derinue of Charters, Summons, and Severagce 
lyerh, vide tit. Detinne. 

C Scadium terr® quid ?. 5 bt. 
C Stagnum 44i4? and what ſhall paſs by that 
name, $ 4.4. 
C Stanlawe quid? 4 b. C. 
C Statute, 


i C Statutes. 

C Magna Charta ed it. Anno 9 Regis H.3. 
THe divers appellat ions in Law of this Statute, 81 2. f. * 
The ſeveral times it hath been confirmed, 81 à. J. 

No other but a confirmation of the common Law, 81 a-*. 

115 b. K. 
Judgment or ſtatute againſt this Charter void, 81 3. J. 
Why ſaid ro be made 20 H.3. when in truth it was 9 H. 3. 


43 2. J. 

Magna Char. c 2. Of Reliefs, 36 à.“. J. 83 b. f.“. 106 a. J. 

Magna Char. c. 4. Of waſte, 53 b.“. 

Magna Char. c 7. Of Quarentines, 32 b.“. 

Magna (har. c. 11. Of Common Pleas, 71 b. *. 

Magna char. c. 20. Of Caſtleguard, 70 a.“. 

Magna char. c. 29. Of wager of Law. Who ſaid to be Ba- 
livus within this ſtar. 168 b. f.“. 

Magna Char.c.32. Of alienation of part of the tenancy, 43 
4 * 


Magna Char.c.36. Of Mortmain, 2 b.*, 
C Merton edit. 20 Regis H. 3. 


Erton c. 1. Of Dower, 32b.*. 

Merton c.3. Of rediſſeiſin, 154 a. & b. 
Merton c. 5. Of uſury againſt an Infant, 246 b.“. 
Merton c. 9. Of wards, 76 a. J. 80 a. 81 2. 
Merton c. 8. Of Limitation, 114 b. J. 115 a. f. 


C Marlebridge edit. 52. Regis H. 3. 
Arlebr. c. 17. Of Wards, what ſhall be ſaid Legiti na 
M etas within this Statute for the heir to have an ac- 
count againſt Gardein in Socage, 89 a.. 
Marlebr.c 21. Of Replevins, 145 b.*. 
Marltbr.c.ult, which giveth a writ of Entry in the poſt, 
238 b. J. 239 a.*. 


C Weſt. 1. edit. anno 3. Regis E. 1. 
WI, . c. 13. Of Rapes, 123 b. J. 
weſtm. 1. c. 21. Of waſte by ( ardeins, 53 b.“. 

neſtm. 1. c. 26. Of Extortion, 26 b. f. &. 
weſtm. 1.6.36. Of Aide pur file marier & faire fits chivaler, 

162 b.. | 
weſtm 1. c. 38. Of limitation, 114 b. J. 115 4. f. 
weltm.1.c.40. Of Counterplea of Voucher, 358 a. J. b. f. 


¶ Gloceſter edit. anno 6. Reg. E. r. 
8 Loceſt. c. 1. Of Damages, 359 b. J. 360 à2. f. 

Gloceſt.c 3. Of collateral warranty and the ex poſi- 
tion of the ſeveral parts of this Statute, 365 a. J. b. f. *. 
366 2. 38 1 4. J. & b. 383 a. & h. 382 a.& b. . 

Goceſt. c. 5. Of waſte, 53 b. 54 b. 200 b. K. 24) b. 305 b. f. J. 

Gloceſt c. õ. Of Mor danciſter given to the heirs of ſeveral 
degrees from the common Anceſtor, 164 2. J. 

Gloceſt. c. 11. Of receipt of Tenant for years, &c. and its 
expoſition, and to what perſons it extendeth, 46 à4. f.. 
vide ſtat. 21 H. 8B. c. 13. 


C De Religioſis edit. anno Regis E. 1. 
De Rel. c. 1. Of Mortmain, 2 b.. 


C. Acton Burnel edit. anno 11 E. 1. 
Acton Bur. c. 1. Of recogniſance, 289 b.. | 


C Weſim. 2. anno 13 Reg. E. 1. 


Elim. 2. c. 1, De donis conditionalibus and what aliena- 
tions are reſtrained by this Statute, and what not,. 
18 b. J. 19 4. 24 4. J. 223 b. J 224 2. f. 262 à. J. 32 b. f.“ 
The occaſion of making this Statute, and the commenda- 
tion of the makers thereof, 19 4. f. 302 b. f. 
iſtn. 2. c. 3. Of cui in vita, and the Reſceit of Femes, 280 
2. 352 b. J. 353 à. f. 355 a. J. b.. 356 art. 
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weſtm. 2. c. 4. Which giveth a quod ei deforceat, and the ex- 
poſition of it, and to what perſons and actions it extend - 
eth, 331 b.*. 354 b. J. 355 a. & b. 356 a. f. 

neſtm. 2. c. 5. Of Quare Imp. and Darreir preſentment, 344 b. F. 

u eſtn. 2. c. 9. Of Forjudger of Meſnes, and to what perſons 
this ſtat. extendeth, and to what not, 100 a. J. b. . 

weſt m. a. c. 12. Of Auditors and Account, 89 a.“. 295 a. J. 

weſtm 2. c. 13 Of Appeals, 139 b.*. 289 a.C. 

ueſtm. a. c. i 8. Of Eligit and Executions, and how the She- 
riff ought to demean himſelf therein, 289 b. f. 

neſtm. 2. c. 21. Of 7 154 2 f. 

weſtm.2 c. 23. Of waſte by Joyntenants and Tenants in com- 
mon, 200 b.. : 

weſim.2.c.24. Of a writ of entry in Conſimjli caſa, 54 b. f. 

niſtm. 2. c. 26. Of double Damages in a Rediſſeiſin, 154 


A. 

1eſtm. 2. c. 38. Of Jurors, 158 a. F. 

weſtm. a. c. 39. Of raviſnment of Ward, 136 b. 

weltm 2. c. 45. Of Execution by Scire faci as after the year, 
291 4. f. | 


C De Mercatoribus edit. anno 11. Reg. E. 1. 

E Mercat. c. 1. Of Recogniſance and the expoſition 
D of the parts of this Statute, 286 b.“. 290 a. . 
Anno 18 E. 1. quia emptores terrarum,, 43 b.“. 98 b. 143 a.“. 
Anno 28 E. 1. Artic. ſuper Chart. c. 9. Of Jurors, 158 4. f. 


C Stat. edit. tempore Regis E. 3. 


— 1 EZ. z. c. ia. Of Alienations without licence, 43 

b. f. 

Anno 25 E. 3. c. 19. Of Protections, qnia in debet, 131 b.*. 

Anno 31 E. 3.c 11. Of Adminiſtrators, 133 b.“. 

Anno 34 E. 3. c. 15. Of Alienations without Licence, 43 b. f. 

Anno 34 E. 3. c. 16. Of Nonclaim, 262 a. f. j 

Anno 36 E. 3 c. 15. Of Counts not abating for want of form, 
304 b.*, vide tit. Pleadings. 

Anno 8 E.3.c.4. Of Ooligations in the third perſon made 
void, and to what bonds conſtrued to extend, and to 
what nor, 229 b. J. 230 a.“. 

C Stat. edit. temp. Reg. R. a. 

Are R. a. c. 9. Of Feoffments for maintenance, 369 
12. 


Anno 2 R. a. c. 10. Of Aſſiſes in Confinio Comitatus, 154 a.t. 
Anno 9 R. 2. c. 2. Of Villeins, 124 b. J. 125 a. 

Anno 12 R. 2. c. 2 Of placiog officers of juſlice, 1 34 a. C. 
Anno 13 R. a. c. 16. Of Protections, 131 b. f. 

Anno 16 R. 2 c. 5. Of Premunire, 130 a. T. 


C Stat. edit. temp. Regis H. 4. 
é Nuo 1 H. 4. c. 5. Concerning grants by the King, and 
A what perſons are reſtrained by this Act, and what 
not, 133 à. J. 
Anne 2 H. . c.). Of Nonſuits, 139 b. f. 
Anno 4 H. 4. c. 17. Of age to enter into Religion, 17 a. f. 


C Stat. edit. temp. Regis H. 5. 
Nuo 2 H. 5. 6. 3. Of Jurors, and how expounded by 
equity, 272 à.“. J. b. f. 


Stat. edit. temp. Regis H. 6. 
Anno 8 H. 5. c. 9. Of Forcible Entry, 25) b. f. 


C Stat. edit tem. Regis H. 7. 

Nuo 4 H. 9. c. 17. Of the Wardſhip of the heir of ceſti 

ut uſe, 84 b. J. | 

Anuo 4 H. 7. c. 24. Of Fines, 262 à. f. 326 a.“. 3752 à. . b. f. 
Anno 11 H. 7. c. 20. Of diſcontinuance of womens Joyntures, 
and what ſhall be ſaid an alienation of the wife within 
the Sratute, and what not, 326 a.“. 326 b.“. J. 365 b.“ · 

J. 365 a. . 381 4. f. 

Anno 19 H. 7. c. 14. Of Uſes, 91 2.4. 117 2. . ä 
C Stat. 


UN 


¶ Stat. edit. temp. Regis H. 8. 


AS 7 H.8.c.4. Of avowries by Recoveros, 104 b.“ 

0 Anna 21 H. g. c. 4. Of (ale of lands by Executors, 113 

_ -” 

Anno 21 H. c.15. Of falſifying Recoveries by leſſees for 
years, and of Avowries by the Recoverors, 46 a. *. 

' 104 b.“. F. 

Anno 21 8.8.c.19. Of Avowries, and the expoſition of the 
ſeveral parts of the Stature, 268 b. . L. 3 12 a. f. 

Anno 23 H. 8. c. 3. Of Attaints, 394 a.“. J. 

Anno 23. H. f. c. 5. Of giving the ſpecial matter in evidence 
by any Officer authorized by the Commiſſion' of Sewers, 
283 a. J. | 

Anno 23 H. 8. c. 9. Of Recognizance and Statute Staple, and 
the expoſition of the parts of this Statute, 285 b.. 209 
a.. vide ſtat. 32 H. 8. c. 5. 

Anno 26 H. g. c. 13, Of forfeiture of lands for Treaſon, 372 
b. T. 392 b.. 

Anno 27 H. 8. c. 10. Of Uſes, 187 b.“. 237 af. 272 à. f. 
287 a.. 


Anno 27 H. 8. cap cod. Of womens Joyntures, and what 


ſhall be ſaid a good Joynture within this Statute, and 


what nat, 36 b. per tot. pag. vide tit. Dower. 

Anno 28 H. 8. c. 15. Of trial before Commiſſioners for Py- 
racy, Robbery, c. upon the Sea, 391 3. “. J. f 
Anno 32 H. g. c. 1. & 34 H. 8. c. 5. Of wills and wardſhips, 
and the expoſition of the ſeveral parts of theſe Statutes, 

576 a. J. 78 a. per tot. pag. b. f. 111 b. per tot. pag. 

Anno 32 H. 8. c. 2. Of limitations, and what actions and ſer- 
vices ſhall be ſaid within the Statute, and what not, 115 
A. * 0 

a 32 H8.:.;. Of Extents and execution, and the ex- 
poſition of rhe ſeveral parts of this Statute, 289 b. J b. 
7. 0 5 

Anno 32 H. fl. c. 7. Of tithes, and the remedy for them, 1539 
4. F.. f 

Anno 32 H. g. c. 9. Of maintenance, 369 a.“. nc | 

What ſhall he ſaid a pretended right or title within this 
Statute, and what nor, 369 a. *. 

What perſons may buy or ſell a pretenſed right or title 
within this Statute, and what not, 369 a. J. b f. 

Of what eſtate ſuch pretenſed right may be, ibid. 

By what way or mean ſuch perſon may gain ſuch preten- 
ſed right or title and by what not, 3679 b.“. 

Anno 32 H4.8.c.28. Of leaſes by tenants in tail, husband 
and wife, and ſpiritual Corporations and what things 
requiſite to the perfection of ſuch Leaſes, and what 
not, 44 a. & b. 333 a.*. 

Anno 32 H. 8. c. cod. Of diſcontinuance of the wifes eſtate 
by the usband and the expoſition of the ſeveral clauſes 
in this branch of the Statute, 326 a. per tot. pag. 

Anno 32 H. 8. c. 3 1. Of recoveries ſuffered by tenants for 
life. 362 a. . Vide Stat. 14 Elig. c. &. 

Anno 30 ff. 8. c. 32. Of partition between Joyntenants and 
renants in common, and the expoſition of the parts of 
this Statute, 169 2. 175 a. J. b. f. 189 a.“. 

Anno 32 H. 8. 33. Of diſcents which take away entries, 
and the expoſition of the ſeveral parts of this Statute, 
238 a. *. J. 256 a.*. vide tit. Entry Congeable. , 

Anno 32 H.8.c.34. Of conditions, and rhe expoſition of 
the ſeveral parts of this Statute, and what perſon ſhall 
take advantage of a condition within this Statute, and 
what, 215 a.b.F. 

Anno 32 H. 8. c. 36. Of fines, 372 b. . vide Stat. 4 H. 7. 
c. 24. 

Anno — H. 8. c. 37. Of remedy for the arrerages of rents, 
and the expoſition of all parts of this Statute, 162 à. J. 
& b. per tot. pag. 351 b. f. 


Anno 32 EH. g. c. 39. Of Marriages, 235 4. | 

Anno 32 H. f. c. 46. & 33 H. 8. c. 2 1. Concerning the erection 
of the Court of wards, 3) a. J. be 

Anno 34 H.8.c.5. Of wills and wards, vide Stat. 32 H.. c. 7. 

Anno 34 H.8.c.20. Of recoveries againſt tenant in tail, the 
reverſion or remainder in the King, and the expoſiti 
of 1 parts ot this Statute, 33s 3.5. 372 b.. 
373 af, 3 

Anno 35 H. g. c. 2. Of trial of treaſon committed out of the 
Realm, 261 b.. FE 


C Stat. edit. temp. Regis E. s. 

A Nuo 2 E. 5. c. 6. Of remedies for 

* * tithes, 159 4.“ 

Anno 2 E.6.c.8. Concerning the finding of offices, and the 
ſeveral benefits ariſing by the fame Statute, 77 b.per tot. 
pag. 243 a®., 

Anno 3 & 4 E.6.c.4. Of pleading a Conſtat or Inſpeximu; 


of rhe Rings Letters Patents, 225 b.*, vide Stat. 13 Eliz. 
c. ö. 


ſubſtraction of pretial 


C Stat. edit. temp. Reg. Eliz. 


A 13 Eliz, c. 6. Of pleading a conſtat or Inſpeximus of 
the Kings Letters Parents, 225 b.“. vide Stat. 3 & 4 

E. G. c. 4. | 3 

Anno 13 Elig. c. 10. Of Leafes by Ecclefiaſtical Corporati- 

ons, and the expoſition of the parts of this Statute, 44 
a. & b. vide Stat. 32 H.. c. 28. 1 | 

Anno 13 Eli; c.15 Againſt fraudulent conveyances, &c. and 
how ir ſhall be extended by equity. 96 a. J. 290 b.. 

Anno 14 Eliz.c.8. Of feigned recovertcs ſuffered by tenant 
for life, 208 b.“. 356 a.T. 262 a. f. *. 

Anno 18 Eliz. c. 1o. Of Leaſes by Spiritual Perſons, 44 4. 
& b. vide ſtat. 32 H. g. c. 28. & 13 Eli. c. 10. l 
Anno 17 Eliz.c.4. Of fraudulent Conveyance, &c. and who 

(hall be ſaid a purchaſor within this Statute, and Who 
not, 3 b. J. 290 b. . Ex 
Anno 27 Eliz.c.6, Of Jurors, 272 b.. | 
And 31 Eli. c. 6. Of Simony, and the expoſition of it, 120 
a. . : 


C Stat. edit. temp. Regis Jacobi. 


Am I 7ac.c.3. Of eſtates made to the King by Biſhops 

44 4. T. vide Stat. 13 Elix. c. 10 & 18 El. c. o. oo 

Anno 7 Fac. c. 5. Of giving a ſpecial matter in evidence by 
the Kings officers, 283 a. F. tide Stat. 23 H. 8G. c. 5. 


C Concerning Statutes in general. 
| Ules obſervable in the conſtruction of Statutes, 38 x 


a. J. b. T. * | 

The preamble a good mean to find the meaning of a Stat. 
19 a. 

The equity a Statute, whar, 24 b. . 

Where cafes within the ſame miſchief ſhall be taken with 
in the ſame remedy of a Statute, 76 a. J. 77 bf. 290 
b. T. 365 b.“. J. 

w here a penal Statute ſhall be taken by equity, and where 
not, 46 b. f. 154 a.*. 236 a.“. 268 b.. 

What ſhall be ſaid a Statute or Act of Parliament, where 
the King only is mentioned. and where not, 98 a. J. b.“. 

Where an act of Parliament ſhall bind the King without 
being named, and where not, vide tit. Prerogative. 

Where the Statute Law and Common Law meet, which 
ſhall be preferred, 49 a. Tf. 

Where a Statute fhall be extended by equity to other per- 

ſons than are named therein, 290 a. f. 

Where a Statute ſpeaking of a Reverfion, ſhall extend to 
a remainder, Et e converſo, 280 b.“. 336 a. K. 


E 2 Whete 
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Where a Statute ſhall extend by equity to other actions 
than are mentioned, 54 b. f. 365 b. f. 
Where a S. atute ſhall extend by conſtruction to another 
manner of title or conveyance, than is mentioned, 326 U. 
65 b.“. 
where the generalty of the words of a Statute, ſhall be 
reſtrained by equity, and conſtruction made againſt the 
| es 272 f. *. b.. 290 à. f.“. 360 a. f. 365 b. . 366 a. f. 
81 b.“. 
where the recital of a Statute in other words ſhall be good, 
and where not, 98 b.“. a 
Where a Cuſtom or preſcription may be alledged againſt 
a Statute, and where not, vide tit. Preſcription, 
Where the grant of the King ſhall be good againſt a Statute 
with the clauſe of Non obſtante, and where not, and where 
it ſhall be good without ſuch clauſe, vide tit. Prærugative. 
C Satute Merchant and Staple, vide tit. Executi- 
on, Adlon Burnel, Stat. de Mercatoribus, & 32 H. 
5. 6. 8. 


C Stethe ſex Stede, quid ? 4 b. 


C Steward. 

Tk 1 and ſignification of the word (Seneſchal) 
61 à. J. b. 7. 

The office and duty of a Steward of a Manor, 61 b. f. 

The retainer of a Steward of a Court good without deed, 
ibid. 

In what Courts the Steward is Judge, and in what not, 58 
a.. vide tit. Courts. 


Stowe, quid? 4 b. C. 


( Surrender. 
T* deſcriprion of a Surrender, 337 b. . 
The ſeveral kinds of ſurrenders, 338 a T. 
where and how a future intereſt may be ſurrendred, 338 


a.“. 

Where and of what things a ſurrender ſhall be good with- 
out deed and where and of what not, 338 a.“. . 

where the acceptance of a void eſtate ſhall be ſurrender, 
218 b.“. 

where the feoffment of a particular tenant to him in the 
reverſion or Remainder ſhall amount to a ſurrender, 42 
2. T. 252 a.*. | 

Where tenant for life, and he in the reverſion joyn in a 
Feoffment by parol, this ſhall be a ſurrender of the te- 
nant, and the feoffment of him in the reverſion, 302 b. d. 

Where tenant for life make a leaſe for his own life to his 
Leſſor. the remainder to his Leſſor, and a ſtranger in fee 
this ſhall be a ſurrender for one moity, and forfeiture 
forthe other, 335 a.*. 

Where and to what reſpects a particular eſtate after ſurren- 
der ſhall be ſaid to have continuance, and where and 
to what not, 338 a. J. b. .* 

Where the acceptance of à ſurrender ſhall diſpence with 
waſte committed, vide tit. waſt. 

Where a ſurrender to one Joyntenant ſhall enure to both, 

192 2. J. 214 .. 2 

Where upon condition ſhall be good, 218 b. T. 

For ſurrender of Copiholds, vide tit. Copybold. 

Where a freehold inheritance may be conveyed by ſurren- 
der in Court, 59 b. T. 

C Suſpence. 
T fie ſignification and derivation of the word, 313 a.“ 
Where a ſeigniory or rent-ſervice may be ſuſpended in 
part, and in Eſſe for part, and where nor, 148 b. f. 

To what purpoſes a Segniory ſuſpended in part of the e- 
ſtate, ſhall be ſaid to continue, and to what nor, 3 14 a. f. 

Where a thing in ſuſpenſe in the Anceſtor ſhall take ef- 
fe& by diſcent in his heirs, 31 3 a. . b.. vid. tit. Diſcent. 


where a thing in ſuſpence may be granted over, and where 
not, vide tit. Grants. 

where the husband ſhall be tenant by the curteſie of a thing 
in ſuſpence, and where not, vide tit. Courteſy o, c. 

where the fruits of Knights ſervice ſuſpended the tenancy 
being in a Corporation, ſhall be revived again in the 
hands of a natural perſon, vide tit. Knights ſervice. 

where a warranty in ſuſpence ſhall hinder a Remitter, vi- 
de tit. warranty. 


Where the Debtor make the Debtee his Executor, the 


debt is in ſuſpence, 264 b. 0. 

Where by the intermarriage of a feme Executrix with the 
Debtor, the debt ſhall be in ſuſpence, ibid. vide tit. 
Extinguiſhment. 


C Tail. 


FE He Erymology and derivation of the word (Tail) 
18 b. 22 a. 

The diviſion of eſtates tail, 19 b.. 

The deſcription of a tenant in general tail, 19 b. . 

The deſcription of a tenant in ſpecial tail, 20 b ꝗ. 

What things may be intailed, and what not, 19 b. J. 20 a, 
.“. J. 392 b. J. f 

Where an eſtate tail may be created without the word 
(Heirs) 20 b. f. vide tit. Heirs. 

Where it may be created without the word (Body) 20 b.. 

Where without the word (Engendred) 20 b.“. 

What things incident to an eſtate tail, 224 à. f. 

Where by a gifc in tail a Reverſion is ſetled in the Donor, 
22 à. J. b. f. 

Where the will of the donor in eſtates tails ſhall be obſer- 
ved, and where nor, 20 b. f. 2 1 4. f. 24 b.“. J. 

What a man ſhall inherit Per formam Doni, which is not Iſſue 
of the body of the Donee, 20 b.. 26 b. *. J. 220 4. “. 
The tenure between ſuch Donor and Donee, and where the 
tenant ſhall hold as his donor held over, and where 

not, 23 à. “. 

A gift to a man and a woman not married, or where one 
or both are ſeverally married, and to the heirs of their 
bodies a good tail, 20 b.. 25 b. J. 

wa a man may convey an eſtate to himſelf in tail, 22 


A gift to a woman and two men, and the heirs of their, bo- 
dies, how it ſhall enure, 25 b. J. 184 a+. 

A gift to two husbands and their wives, and the heirs of 
their bodies how it ſhall enure, 25 b. g. 

A gift to one and his heirs, to have to him, and the heirs of 
his body & e converſo, what eſtate 21 a.F. 

A gift to a man and the heir of his body, Et uni hereds 
ipſius beredis, a good tail, 22 a. x. 

Where the iſſue male inheritable per foam Doni, ought 
to convey himſelf by males, and the female with females, 
25 4. J. 337 4. f.“. : 

Where upou a gift the husband ſhall take in ſpecial tail, 
and the wife nothing, or but for life, &“ e contra, and 
where conſtruction ſhall be made according to the incli- 
nation of the word (Heirs) 26 a. per tot. pag. 

A gift to the husband and wife, and the heirs of the body 
of the ſurvivor what eſtate and when ſaid to veſt, 26 a. . 

A gift to a man and his heirs of the body of ſuch a feme 
a good tail and they ſhall be entended to be gotten by the 
Donee, 26 bf. 

A gift to a man and the heirs of the body of his Father 
a good tail, ſecus of a gift to him and his heirs of the 

body, & c. 26 b.“. 27 a. f. 

A gift to a man and his heirs males or females, a fee ſim- 
ple, ſecus of a deviſe, 27 a.. vide tit. Deviſe. 

A gift to one and the heirs males of his body with con- 
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dition to revert if he dy without heirs males males of his 
body, a void condition, 164 a.“. : : 

A gift ro a man, ro have to him and the heirs males of his 
body, and to him and the heirs females of his body, how 
it ſhall be conſtrued, 377 a. J. 

Where and what Leaſes by renant in tail ſhall bind his iſſue 
at this day, and where and what nor, 44 a. b. vide Stat. 
32 H. 9.6. 36. 5 

Where a charge in fee by tenant in tail upon the land, 

- ſhall bind his iſſue, and where not, 343 b. f. 

A gifc in tail with condition to alien for the benefit of the 
iſſues a good condition, vide tit. Conditions. 

What actions in th: realty tenant in tail may have, and 
what nor, 226 b. J. 

Where tenant in tail ſhall be compelled to atturn, and 
where not, vide tit. Atturnment, & Quid juris clamat. 
What act or conveyance was a bar to an eſtate tail at the 
Common Law, and what at this day, 372 à. J. b. f. vide 

Stat. 4 H. 7. c 24. & 32 H. fl. c. 36 | 

Where a warranty ſhall be a bar to an eſtate tail, and where 
not, vide tit. warran!y. 

Where an eſtate tail may be barred at this day, notwith- 
ſtanding reverſion or remainder in the King, and where 
not, vide Stat. 34 H.8.c.20, 

A recovery in a writ of Right or ceſſavit, no bar, 373 a.“. 

A releaſe by tenant in tail, no bar to his iſſue of a warran- 
ty intailed, attaint or writ of Error, 20a. J. 352 b. J. 


a. f. 

where lands in tail ſhall be forfeited, for treaſon, ſecus in 
a Preemunire, vide Stat. 26 H.8.C. 23, * tit. Premunire. 

Where upon a pena _ tenant in tail, Execution 
ſhall be ſued againſt his iſſue, and where not, vide tit. 
Recovery. : 

What AR, &c. ſhall be a diſcontinuance of an eſtate tail, 
and what not, vide at large iz tit. Diſcontinuance, & En- 
try Congeable. 


C Tail after poſſibility of iſſue extinct. 


Te deſcription of a tenant in tail after poſſibility, and 

who ſo called, 27 b.“. 28 a. J. 

The priviledges which ſuch tenant hath above thoſe of a 
Leſſee for life, 29 b. J. 28 b. J. 318 a. . 

The qualities of his eſtate agreeing with thoſe of a leſſee 
for life, 28 a.. . 

Where his aſſignee ſhall not have thoſe priviledges, 28 a.* 

16 a. . 

By win means ſuch eſtate may be crated and altered, and 
by what not, 28 a.“. J. 

What perſons may be tenants after poſſibillty, and what 
not, 28 b.“. 


C Taini & Tainland, quid ? 5 b.. 86 a. f. 


C Tallage. 
Wi: perſons are freed by Law from Tallage, 31 a. ** 
75 a.“. J. 
C Tenant at will, and ſufferance. 

THe deſcription of a tenant at will, 55 a:+. 

What hall be ſaid a determination or countermand of 

the will of the leſſor, and what not, 5 b. J. 57 b. T. 
What ſhall be ſaid a determination in Law of the will of 
the Leſſee, and what not, 535 b . 59 a. U. 

What profit ſuch Leſſee ſhall have which come by his own 


manurance after. the vill determined, and what not 
7 


$5 b. 56 a. J. 
Where he ſhall have the corn, and where not, 535 a. *. b* 


The remedy by which he hath to come by the corn or 
other goods after the will determined, 55 a.*. 56 af. 
Where a tenant at will ſhall be puniſhed for waſte, and 

where not, 57 a. f.“. 


ABLE 


What remedy the Leſſor hath for a rent reſerved upon , 
Leaſe at will, 57 b. J. 

The difference between a tenant at will by the common 
Law, and by the cuſtom, 62 b. f.“. 63 a.f.*. 93 bf. 
Who ery ſaid to be a tenant at ſufferance, $5 b. *. 

275 4. T. 

Where the Termor continuing in poſſeſſion aſter his eſtate 
ended, ſhall be a tenant at ſufferance or a diſſeiſor at 
the election of his leſſor, 57 b *. 

The difference between a tenant at will and at ſufferance, 
ibid, 

Where a Gardein in Ch valry holding over his eſtate ſhall 
be an abator, 271 a.“. 

A releaſe to a tenant at ſufferance void, vide tit. Releaſes. 


C Tenants in Common. 


17 in Common deſcribed, and whence fo called, 

188 b. 

Where a gift to two in their politick capacities, or to one 
in his politick, and another in his natural capacity, ſhall 
enure to them in common, 189 b. 190 a 

Where a man may be tenant in common with himſelf, and 
where with himſelf and another, 190 a. 195 b.. 

Where a verdict finds that a man hath 4zas partes maxerii 
in tres diviſas, this ſhall not be intended in common, 
ſecus where it is dividendas, 190b.*. 

m_— _— in common may be by preſcription, 198 a. 
J. b. f. 

Where and in what actions tenants in Common ſhall joyn, 
and where and in what they ought to (ever, 19g b.“. 
196 a. f. 197 a. b. 198 a. b. * 

Where in an action by two tenants in Common, the releaſe 
of one to the Defendant ſhall go in benefit to his compa- 
nion, 197 b.. 

Where a joynt action between tenants in Common ſhall 
ſurvive and where nor, 198 a.f.*. 

Where in a Quare impedit by two tenants In Common, the 
death of one ſhall nor abate the writ, vide tit. Qare Imp. 

Where tenants -in Common may make partition, and 
what partition between them ſhall be good, and what 
not, 190 b.*. vide (lat. 32 H. 8. c. 32. 

Where tenants in Common may be of Chattels, 198 a*.b, 


J. 1994. 

ws what actions one tenant in Common may have 
againſt his companion, and where and what not, 199b- 
200 4. & b. 

Where one tenant in Common ſhall have an accompt 
againſt his companion,and where not, vide tit. Accompt. 

Where one tenant in Common ſhall have an action of waſte 
againſt his companion, and where not, vide tit. waſte & 
Stat. Weſt, 2. c. 23. 

Where two tenants in Common joyn in the grant of a rent, 
how it ſhall be conſtrued, vide tit. Grants. 

Vide tit. Foyntenants. f 


C Tender and Refuſal. 
Te ſignification of the word (Tender) 21124. 
Where upon tender « fmony, &c. a refaſal by the par- 
ty ſnall be a perpetual bar to him for the ſame mony, 
and where not, 20) a. per tot. pag. 209 a. . b. f. 
Where a tender and reſuſal without #4zcore priſt ſhall be 2 
good. plea in debt upon an Obligation, and where. not, 
209 à. *. 
Where a tender of mony in bags without ſhewing or telling 
ſhall be ſufficient, 208 a.. 
Where a tender and refuſal ſhall give a third perſon a title 
of entry or forfeiture, and where not,, 205 a. f.“. 
Where no place is expreſſed in the condition for payment 
of mony, or performance of other a&, where tender 
and performance ought to be made, 210 4. C. b. 211 4. 
b. T. 212 b.. vide tit. Mortgage. 
E 3 
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Notice not ſufficient to cauſe the Lord to change his Avow- 
ry without tender of the arrerages, vide tit. Avowry. 
Where after tender and refuſal, the Lord ſhall not di- 

ſtrain his tenant for homage until requeſt, vide til. 
Homage. 
Tender of Marriage, vide tit. Marriage. 


C Tenellare ſeu Tanellare, quid? 5 a.. 
C Tenure. 


He ſeveral acceptions in Law or word (Tenure ) 
I 4. f. 

By a grant of all tenements what ſhall paſs, 6 4. f. 19 b. J. 
154 4. . : : 

Where the tenant might alien parcel of his tenancy before 
the Statute of Quia enpt. terrarum, and where nor, 43 a.*, 
vide Stat. Mag. Chart. cap.32. 

The diviſ on of tenures, 95 à. J. 3 

The tenure between the Donor and Donee in tail ſince the 
Statute of Heſtm. 2. and how conſtrued, 23 a. 143 


a + 
Where the ſpecial reſervation of the party ſhall exclude 
the tenure created by the Law, vide tit. Reſe vat ion. 
What ſaid to be a tenure in Capite, and whence ſo called, 
108 a.. I. 

Where a tenure may be of the King as of his perſon, and 
no tenure in Capite, 108 4. 

Tenure by Cornage, what, 106 b. J. i 

Tenure to be vantrarius Regis donec uſus fuerit pari ſolutarum 
pretzz 4d. 65 b. . 

Tenure to be a Hangman, 86 a.*. : 

For other tenures ſee their peculiar titles. 


C Teſtament. f 


He Etymology of the word, 322 b. f. 

1 Teſtamentum quid, & quotuplex? 111 a. f. 

The favourable expoſition of teſtaments, 112 à. J. 

Where lands ſhall paſs by will nuncupative, and where not, 
111 a. *. 

Where a warranty may be created by a will, and where 
not, 368 a.*, 

At what age an Infant may make a will, and at what not, 
89 2. “. 

Where an Executor may releaſe an action before probate 
of the Teſtament, vide tit. Executors. 


Vide tit. Deviſe. 
V Hat perſon capable to be a witneſs, and what 
not, 6 a. . b. f. 
Where the witneſles ſhall be joyned to the Enqueſt, for the 
try of a Deed, 6 b.“. 


C Teſtimonies. 


Where a witneſs may be challenged, and where not, vide 


tit. Challenge. 

Where a man may he challenged ro be a witneſs, that.can- 

not be challenged to oe a Juror, & e contra, vide tit. 
Challenge & Juror. 

In what caſes a woman admitted to he a witneſs, and in 
what not, 6 b. J. 2 a. . 

Where the party to the uſurious contract ſhall not be a 
witnels in an information againſt an Uſurer, 6 b. ꝗ. 


C Tillage. 


Tie commendation of Agriculture, and how reſpe&ed 
in Law, 85 b. f. J. 
How, Husbandmen antiently were called, 5 b.. 
The inconveniences which come to the Commonwealth by 
converting tillage into paſture, 85 b.,. 


C Time. 


What ſaid to be time of limitation, and the ſeveral forts 
of ir to ſeveral purpoſes, 114 b. J. 115 a.. 

The time of limitation in actions antiently, and at this day, 
115 4. f. vide Stat. Merton. c. g. weſt m. I. c. 3 8. & 32 H. 8 c. 2. 

What ſaid to be :jime of memory, 113 b. 114 a. 115 a.“. 

Where and to what purpoſes the Law hath limited a year 
and a day to be a legal and convenient time, 2 54 b. ꝗᷓ. 

Retainer of a ſervant generally, for what time it ſhall be 
conſtrued, 42 b. f. 

Where no time is limited for the performance of a con- 

. ditition, within what time it ought to be performed, and 
what ſhall be ſaid a convenient time, vide tit. Condition, 

What time ſufficient to gain a name by reputation, and 
what not, 3 b. f. 

Vide tit. Day. 


C Tithes. 


How they became temporal inheritances, and the ſeve- 
ral remedies for them at this day in the Temporal 
Court, 159 a. f.“. vide Stat. 32 H.8. (.9, & 2 E. G6. c. 6. 


C Title. 


Te derivation and deſcription of a Title, 345 b. *. 
The generality of the word, and how every right is 
A ogg but not e contra, 345 b. . 347 b. J. vide tit. 
Right. 
Where by the releaſe of a right, a title is releaſed, & fic 
e converſo, 345 b.*. 


C Travers. 


wW Here the party grieved ſhall have a Travers to an office 
found, and where not, vide tit. Office, vide Stat. 
2 E. õ. cap. 8. 
Where a Traverſe ſhall be admitted upon a Travers, and 
where nor, 282 b.“. 
Vide tit. Iſſue & Pleadings. 


C Treaſon. 


W Hat lands forfeitable for Treaſon, and what not, 
vide Stat. 26 H. 8. cap. 13. 

Treaſon out of the Realm how tryable, vide tit. yal, & 
Stat. 35 H. G. cap. 2. 

Where the party arraigned for Treaſon ſtands mute, he 
ſhall have Judgment by attainder as if he werere con- 
victed, 391 a.“. | 

An intent to murder the Queen, Treaſon, 133 b. f. 

Vide tit. Attainder & Felomy. 


C Treſpas. 


'T anſereſſ#o, quid & unde? 57 a.. | : 

Treſpas, quare conſanguineum & heredem capi, by whom 
it lies, and againſt whom, and againſt whom ndt, 94 a. J. 

Where i: 1 by the Copyholder againſt his Lord, 60 b. 

612. f. | $16 

* the Abbot and Monk ſhall have a Treſpas for beat- 
ing the Monk, 132 b. . i | TH. 

Where the leſſor ſhall have treſpaſs againſt his leſſee at 
will, or his Aſſignee before entry, 57 à. *. J. 

No acceſſaries in treſpas, 5) a. J. © 

Where a releaſe to one treſpaſſer ſhall diſcharge his com- 
panion, vide tit. Releaſe. 5 

Where upon every continuance in poſſeſſion by the Diſſei- 
ſor after a contiuual claim, the Diſſeiſee may have an 
action of treſpaſs, vide tit. Continual-Claim. 


C Tryal. 
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| 2 C Trial. 
Ta. quid & quotuplex? 124 b. J. 125 af. 
The antiquity of tryal by twelve men, 155 b. f. 

How the Law delighteth in the number of twelve, 18. a.*. 

Tryals otherwiſe than by a Jory of twelve men, 744. J. 

In cryals from what place the Jury ought ro come, and 
from what not, 125 a.“. J. b.. 

Where upon iſſue of heir, or not heir, tryal ſhall be where 
the birth is alledged, and not where the land lyeth, & 
e converſo, 125 b.“. 

Upon iſſue quod Rex non conceſſit, &. tryal ſhall be where 
the land lyeth, and not where the Letters Patents bear 
date, ibid. 

when the matter extendeth into a place at Common Law, 
and a place within a Franchiſe, where it ſhall be tryed, 
ibid. 

Where one defendant pleads to the writ, and the other to 
the action, which ſhall be tryed firſt, ibid. 

Where the plea of one defendant being to part, and the 
plea of the other to the whole, that which goeth to the 
whole ſhall be tryed firſt, and where not, 125 b. J. 

In iſſue for part, and Demurrer for the other part, which 
ſhall be tryed firſt, vide tit. Demurrer. g 

Where a matter alledged out of the Realm may receive 
tryal, and how, 261 4. *. J. b. vide Stat. 35 H. 8. c. 3. 

Where the original aſt is done within the Realm, and part 
out of the Realm, upon which iſſue is taken, how this 
ſhall be tryed,and whence the Jury ſhall come, 161 b.“. J. 

How murder done in a forreign Country may be tryed and 
puniſhed here, 74 a.T. 161 a.*, | ; 

Where one dyes within the Realm upon a wound given 
out of the Realm, how it ſhall be try ed, 74 b. f. 

Iſſue of Earl, Baron, c. or no Earl, c. how tryable, 
vide tit. Baron & Nobility. 

In what caſes a certificate ſhall amount to a tryal, 74 4.*. 
Where tryal of Plenarty ſhall be by the Common Law, and 
where by certificate of the Biſhop, vide tit. Plenarty. 

Iſtue of Nul tiel Record, how tryable, vide tit. Record. 

How and by whom the the reaſonableneſs of a thing ſhall 
be tryed, 56 b.“. 59 b. J. 62 a.“. 

Where a Nobleman being arraigned ſhall be tryed by his 
Peers, 156 b. f. 294 2. J. 

Vide tit. Challenge, Furor, & Verdict. 

C Twait, quid? 4 b. C. 


C Vaccaria, quid? 5 b.“. 


| C Valuation. 
Tk Eſtates, Revenue, and Valuation of a Duke, Earl, 
Baron, g. 69 a.. J. 93 b. . 
The Revenue and valuation of a Knight, 69 a. f. *. 68 b. . 
The livelihood and valuation of a Yeoman, 69 a J. 
Where the Lord ſhall have the double value of the marri- 
age of the heir, and where not, vide tit. Marriage. 
What value ſhall be paid to the King for primer ſeiſin, or 
upon Livery ſued by the heir, vide tit. Livery, & Pri- 
mer ſeiſin. | 
Where the wife ſhall be endowed, according to the irh- 
provement or decay of the value of the husbands eſtate 
after his death and where not, vide tit. Dower, 


C Ventre inſpiciendo. 
The form of ſuch wrir, and where it lycth, 8 b. .*. 


C Verdict. 
He fignification and derivation of the word, 226 a. J. 
The ſeveral kinds of verdicts, 226 b. f. 227 b.*;228 a.*, 
The form of a general verdict, 226 b.“ 


where a ſpecial verdict may be found upon à flight point 
in iſſue, 226 b. J. 

A verdict finding a matter incertainly not good, 227 a.+. 

Where a verdict finds part of the iſſue, and nothing for 
the reſidue, it ſhall be inſufficient for the whole, /ecus 
where it finds more than the iſſue, 229 a.. 

Where the ſubſtance of the iſſue is found, the verdi& is 
good, notwitſtanding auy omiſſion of circumſtance, 
vide tit. Iſſue. 

Where an Eſtoppel or a warranty may be found by verdi& 
2274. 

Where the Jury may vary from their verdict, and where 
not, 227 b. x. 

Where a verdict found againſt the letter of the iſſue ſhall 
be good, and where not, 114 b.“. 

Where the delivery of a letter, or other writing of evidence 
to the Jury after their departure from the bar, ſhall a- 
void the verdict, and where not, 227 b. . 

Where the Jury may give a privy verdi&, and where not, 
227 b.*. 

A Jury (worn and ch:rged in caſe of life and member can- 
not be diſcharged before verdict, ibid. 

In what actions, and upon what iſſues a ſpecial verdi& may 
be given, 227 4.f.b.*. 

Where a general verdict in a matter in Law ſhall be good, 
228 à. J. 

Where and upon what verdi& an attaint lyeth againſt the 
Jury, and where and upon what not, vide tit. Attaint. 

Vide tit. Ifſue and Tryal. 

C Village. i 
fle A of a Village, arid whence ſo called, 
115 b. 

What cuſtom may be alledged wi hin a Village, and what 
not, vide tit. Cuſtom. 

Where the Village or Town ſhall be ſaid in Law ro con- 
tinue notwithſtanding the decay of the houſes, 115 b.C. 

The number of Towns in England and males, 116 af. 

Every Village a Eorough hut nor e converſe, 115 b.. 

Where Nul tiel ville is pleaded whence the Jury ſhall 
come, 115 bf. 

Where the Jury ſhall come out of the Pariſh or Manor, and 
not out of the Village, & e contra, vide tit. Mannor, O- 
Tryal. 

Vide tit. City. 

C Villenage, and Villein. 


** Etymology of the word, 116 a. f. 
The deſcription of a tenure in villenage. 116. a. 
How villeins were antiently called, 116 4. f. 
How villenage firſt began, 116 b. x. : | 
Where a freeman may hold in villenage, 116 4. J. b. f. 117 


The divers kinds of villeins, 117 b. d. 1 10 a. C. 

What inheritances or other things of a villein, his Lord 
ſhall have, and what not, 119 a.*. h 

Where a Leſſee at will or for years, c. ſhall have the Per- 
quiſite of his villein in fee, ibid. 124 a. J. b. f. 

In what right a Biſhop, &c. ſhall be ſaid ſeiſed of the Per- 
quiſite of his villien, 117 a.*. 124 b. f. 

where by the entry of the Lord upon his villein tenant in 
tail, his iſſue ſhall be barred for ever, 117 a. &. 

Where an alienation, eſcheat, or diſcent of the Lands of a 
villein, ſhall bar the title of his Lord, before entry, 
118 ab f. 

Where a diſſeiſin to the villein ſhall prejudice the Lord of 
his entry, and where not, 118 b.*. 

What ſhall he ſaid a ſufficient claim or ſeiſure by the Lord, 
to veſt in him the property of hiis villeins goods and 


what nor, 118 b. J. 245 b. f. 163 a. J. vide tit. Continual 


Claim. | 
Wher - 
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Where Laches of entry or ſeiſure ſha'l not prejudice 
the King of the lands or goods of his villein, 118 a.*, 
119 b-T. . 

where — inheritance of a ville in ſhall be ſaid in his Lord 
before entry or claim, and where not, 118 4. 119 b. . 

Where the Lord may juſtifie his entry into land, to make 
claim to a reverſion, or other profit of his villein, 119 


a. b. . 
whe: ran be ſaid a ſufficient claim by the Lord to veſt in 
him the advowſon of his villein, and what not, 119 b.“. 
120 &eFf.*. ; 
Villein regardant deſcribed,and whence ſo called, 120 b. T. 
Who (aid to be a villein in groſs, 120 b.“. 
How a man ought to preſcribe in a villein regardant, and 
how ina villein in groſs, 121 a. vide tit. Preſcription. 
What confeſſion in a Court of Record ſhall make the par- 
ty a villeſn, and what not, 122 b.“. 
where the father js a villein, and the mother free, & 
e contra, how their iſſues ſhall be reputed in Law, 123 
4. .. 


A Baſtard no villein, unleſs by his own conf ſſion, 123 4. J 


Where and what actions a villein or Nief ſhalt maintain 
againſt their Lord, and where and what not, 123 b. 124 
a. 126 b. f. : 

What a&, = by the Lord ſhall be. an Infranchiſement to 
his villein, and what not, vide tit. Manumi(ſion. 

In what caſes the villein ſhall be priviledged againſt the 
ſeiſure of his Lord, albeit he is not infranchiſed, 136 
a. J. b. f. 137 b.“ | 

Where an action lyeth by the Lord againſt the husband for 
marrying his Nief, and where not, 136 a.*.b.*. 

Where and what charges of the villein upon his land are 
avoidable by the Lord after entry, and where and what 
not, 184 b. J. 

Where and by what mean the Lord may be diſſeiſed or 
diſpoſſeſſed of his villein, and by what not, 306 b. U. J. 
20 A. . ; 

Vhere 2. diſſeiſee may ſeiſe his villein regardant before 
recontinuance of the Manor to which, &. and where 
not, 10) a. f. 

where a ſtranger, by the acknowledgment of the tenant 
in a Præcipe to be his villein,ſhall be ſaid actually ſeiſed 
of the Frechold and inheritance without entry, vide 
tit. Frethold. 


C Virgata terræ, quid? 5 a. C. 69 a. K. 


C Voucher. 


Thc Etymology and fignification of the werd, 101 b. - 
The ſeveral ſorts of vouchers, 102 a. f. 

To what things it extendeth, and to what not, vide tit. 
Warranty. 

The ſeveral Proceſs againft the vouchee, and upon what 
default after Proceſs Judgment ſhall he given againſt the 
tenant, and upon what not, 101 b. J. 393 a.*, 

Where upon Judgment given againſt the tenant, he ſhall 
have judgment over againſt the vouchee, and where 
not, 101 b. J. 393 a.*. 

Where the tenant after he hath been impleaded, and judg- 
ment given, ſhall have a Varrantia (hartæ, or vouch 
again, and where not, 102 4. . 393 a.. 

Where the warranty deſcend upon the heir at Common 
Law, and the Land to a ſpecial heir, the tenant may 
vouch both, 376 a. J. b. *. 

Where the ſpecial heir ſhall joyn with the heir at Common 
Law, to deraigu a warranty paramount, and to whom 
the recompence in value ſhall enure, 376 b. .*. 

Where a Baſtard ſhall be vouched by reaſon ef the war- 
ranty of his Father, vide tit, Baſtard. 


Where and how a man or his aſſign may vouch, by reaſon 
of a warranty annexed to a releaſe or confirmation 
where nothing paſſed, 385 4. J. b. f. vide Stat. n. i. cap. 40. 

Where a man may vouch himſelf by reaſon of a warranty, 
90 2. F. 384 b. 4. : 

Where the wife being received ſhall vouch her husband, 
e converſo the husband himſelf and his wife, albeit the 
warranty be in ſuſpence, 390 a.*, 

Where and how an infant in ventre ſa nere may be youched, 

90 a.C. 

wit feoffee may vouch as of lands diſcharged of a 
rent-charge or ſeck, ſecus as of lands diſcharged of a 
rent-ſervice, 388 b. J. 380 a *. 

Where a purchaſer ſhall vouch as heir, 384 b. . 

Where a man ſhall vouch as Aſſignee, and who ſhall be 
ſaid an Aſſignee to take advantage of a warranty by 
way of voucher, and who not, vide tit. Narranty. 

Vide tit. Recovery in value, & warranty. 


C Ufes. 


THe definition of an uſe, 2972 b.*, 
The ſeveral ways whereby uſes may be raiſed, 2 1 b.C, 
where there may be two uſes in Eſſe of the ſame land at 
the ſame time, and where not, 271 b. J. 272 4. f. 
what perſons may be ſeiſed to the uſe of others, and what 
only to their own uſe, 19 b.“. 

What ſhall be ſaid a ſufficient conſideration of blood to 
raiſe an uſe, and what not, 123 a. J. 237 2. ä 

Where uſes ſhall enſue the nature of the Land, 23 2. . 

Where a power to revoke uſes ſhall he good, and what re- 
vocation by reaſon of ſuch power ſhall be good, and 
what not, vid: tit. Revocation. 

Where by the ſame conveyance, an old uſe is revoked, 2 
new — be created, 237 a.. 

Where a ſeoffment is made to the uſe of a laſt will, or of 
ſuch perſons as ſhall be named in the laſt will, in whom 
the uſe (hall be ſaid to repoſe in the interim, 111 b.. 

112 a. T. 271 a. . b. 

How the intent of the parties ſhall operate in the raiſing 
ard direction of uſes, vide tit. Intentions of, &c. 

Where the heirs of ceſtuy que uſe ſhall be in ward, and pay 
relief, Vide Stat. 4 H.. c. 17. & 19 H. 7. c. 19. 

Vide Stat. 27 H. 8. c. 10. 


C Uſurpation. 


Te ſeveral acceptions of the word, and it how it dif- 
fereth from a Diſſeiſin, intruſion, &c. 279 à. . b.. 
Vide tit. Preſentation, & Quare Impedit. 


＋ꝙ— — 


C Wager of Law. 
W Ager of Law what, and the maner of it, and whence 
ſo called, 294 b. J. 295 a. f. 
Where it lyeth and in what actions, and where and in 
what not, 172 b. f. 295 a. per tot. pag. 


Where the husband and wife ſhall wage their Liw for the 


debt of the wife before coverture, 172 b. f. 


What perſons may wage their law, and what not, 172 b.. 
295 4. f.“ 


Where a man ſhall wage his Law of another mans deed, 
and where not, 295 a. . 
C Walcs. 


THe 9 of the word, 175 b. . 
The Principality of alts holden antiently of the Crown 
of England, 97 a.. 


C Wardſhip. 


* 


UM 


| C Wardſhip. 
Here the heir of diſſeiſee ſnall be in ward before recon- 
tinuance of his eſtate, 75 b. J. 270 4. T. 

Where the heir ſhall be in ward, albeit his Anceſtor died 
not ſeiſed, nor within the homage of the Lord, 76 b. f. *. 

Where by the determination of the eſtate or Tenure of the 
heir, the wardſhip ſhall ceaſe, 95 4. . b.“. J. 248 a. J. 

Where the heir being remitted, or recover in a Formedon, 
or Non compos mentis, &c. ſhall be in ward, 76 b. f.“. 

Where the Lord ſhall have a double wardſhip for the ſame 
Land, 76 b. . 

Where the heir of tenant in tail ſhall be in ward, not- 
withſtanding a diſcontinuance, and to whom, 76 b. J. 
77 a. f. 78 à4. f. i 

Where the King, by reaſon of wardſhip, ſhall have the 
cuſtody of lands holden of other Lords, and inheri- 
rances which lye not in Tenure, and where not, 97 a. . 

Where the heir at this day ſhall be in ward, notwithſtanding 
a conveiance over by his Father in his life, and where 
not, 78 a. per tor. pag. vide ſtat. 32 Hg. c. 1. 

Where the heir ſhall be in ward uponia Conveyance by his 
Anceſtor, for the advancement of his wife or children, or 
payment of his debts, and where not, 98 a. per tot. pag. 

Where a Conveyance by the grandfather to the Son, ſhall 
cauſe wardſhip, and where nor, 78 à. . 

Where the Son ſhall be in ward, albeit nothing deſcend, 7 


b. f. 

We the Lord ſhall have the wardſhip of the land, not- 
withſtanding the marriage of the heir in the life of his 
Anceſtor, 75 a. J. 79 a.f* 

Whiere the Lord ſhall have both wardſhip and relief o 
the ſame heir, and where neither, vide tit. Relief. 

Where a man hath a double Title to Wardſhip, one as Fa · 
ther. and the other as Gardein in Chilvalry, or Socage, 
in which he ſhall be ſaid to be in, 84 b. T. 88 b.“ 

Where the heir of ceſt que uſe ſhall be in ward, vide ſtat. 

H. 7. c. 19. 

where che Heir of a Tenant in Socage ſhall be in ward, 
176 a. *. 

Where wardſhip may be granted without deed, and where 
not, 85 a. per tot. pag. 

Vide tit. Marriage. 

C Wardwit quid? 83 a. C. 


C Warranty. 


He deſcription of a Warranty, 365 a. f. 
The ſeveral kinds of warranties, 364 b. J. 365 a.“. 

To what things a warranty may extend or be annexed, and 
to what not, 101 *.. 366 a. J. b.. 389 a. f.“. 

Upon what conveyances a warranty may be created, and 
upon what not, 371 2. J. b. F. 386 a.*. 

What words are requiſite to the creation of a warranty in 
Deed, 383 b. 384 a. . . 

Where the word ( Heirs) are requiſite to the creation of a 
warranty of Inheritance, and where nor, 47 a.*. 378 a. J. 
383 b.. 384 b. F. J. 385 b.“. 

Where no perſon is mentioned in the clauſe of warranty, 
to whom it ſhall be intended. 383 b.“. 

What words ſhall amount to a warranty in Law of a Free- 
hold or Chattel, and to what Eſtate a warranty in Law 
is ſaid to be annexed, and to what not, 384 a.*.C.b.+. 

Where the word ( Dedi) implied a warranty of inherttance 
at Common Law, and where only for the life of the 
Donor, 384 a.*. | 

Where a warranty expreſs ſhall not take away a warranty 
in Law, 384 a. 

The deſcription of a warranty which commence - by diſ- 
ſeiſin, and why ſo called, 296 b. f. 
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Where a warranty, albeit the diſſeiſin be mediate or to 
another perſon, ſhall be ſaid ro commence by Diſlciiin, 

and ſhall nor bar the heir, 366 b. J. 367 a. f. | 

Where a warrarty annexed to a feoffment many vears af- 
the difſeiſin {hall be ſaid to commence by Diſleiſin, and 
where nor, 357 a.“. 369 b. J. 371a.*. 

where a warranty upon a Feoffment ro Barretors or Ex- 
tortioners whereby the Tenant. waves the poſſeiſion, 
* be ſaid ro commence by diſſeiſin, 368 a. J. 369 

* - 

Where a third perſon ſhall take advantage of a warranty 
commenced by diſſeiſin to another, 367 2 . 

A warranty commencing by intruſion, Abatement, &c. no 
bar, 367 a. J. | 

Where a warranty annexed to a Feoffment de facto ſhall 
bind the parties, and be good apainſt all but him that 
right hath, 369 a.*.b.f. 

The deſcription of a lineal warranty, and why ſo called, 

70 a.“. J. 371 2. “. 39 5 a. . 

Where a warranty lineally deſcending ſha!l be collateral, 
370 b. J. 371a.f.374 b. J. 376 af. 379b.T. 

Where a warranty collaterally deſcending (all be lineal- 
378 a. J. 371 b. . J. | 

Where the ſame warranty ſhall be collateral in reſpe& of 
ſome _— and lineal in reſpect of others, 371 b. . 

72 à4. T. j x 

— a warranty fhall be lineal to the Heir, albeit he con- 

veyeth not his diſcent from him that made the warran- 

ty, 371 a. J. b. | 

Where a lineal warranty ſhall be a bar to a Fee fimp'e, but 

not to an eſtate tail without Aſſets, 374 a.F.*. b.“. 353 
b.. vide tit. Aſſets. | . 

Where Baron and Feme Tenants in ſpecial tail diſcontinue, 
the warranty of either ſhall be lineal to the iſſue and no 
bar, 375 a.f*, 

Where and why a collateral warranty ſhall be a bar to an 
Eſtare tail, and the reverſion of the Donor, 373 a. J. 
374 b. f.. 

Where a warranty ſhall bar a future right, 365 a. J. 

Where a warranty deſcending in one right, ſhall bar the 
Heir claiming in another, ſecus of an Eſtoppel, 365 b.*, 
vide tit. Efloppel. © 

Where a collateral warranty 
ceſſion, 370 a. J. b.. 

No bar to a title of Entry, 379 b. f. 389 a.*. 

Where a warranty deſcending upon an Infant or Feme co- 
vert (hall be a bar, and where nor, 380 a. J. b. f. N 

Where the warranty of Tenant by the curteſie ſhall be a 
bar to the Iſſue at this day, and where not, and what 
remedy the heir or his iſſue hath againſt the alienee, 379 
b.“. J. vide ſtat. Gloceſt. c. 3. e 

Where the warranty of the Husband, being not Tenant by 
the courteſie, ſhall be a bar to the iſſue of the wife, and 
where not, 366 a.“. 

Where the warranty of Tenant in Dower was a bar at the 
Common Law, and how reſtrained at this day, 365 b.“. 
J. 374 b. J. 380 4. f. 38 1 4. f. vide Stat. 11 H. 7. c. 20. 

Where the King ſhall be barred of a right of poſſibility of 
Recovery by the collateral warranty of a Subject, and 
where not, 19 b. f. 370 b. f. : 

Where a warranty deſcending upon the wife, ſhall hinder 
her diſagreement to an eſtate made during the cover- 
ture, 388 bY. f 

Where a collateral warranty deſcending upon the iſſue in 
rail before the Diſcear of the right ſhall be a bar to him, 
and where not, 388 a. J. b. T. | 

Where a warranty ſhall bar, albeit the eſtate was not put 
to a right ar the time of the warranty made, and where 
not, 388 b. . J. 389 af. 


mall not bar a right by ſuc- 


A 
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A collateral warranty no bar in a writ of Dower, or Cau/4 
Matrimonii prælocuti, 389 af, 

where tenant in tail to him and his heirs males. the re- 
m--inder to him and his heirs females diſcontinue with 
warranty, ſuch warranty is lineal to both, and ſhall bar 
neither, 377 a. ; 

where after a Diſcontinuance a Warranty deſcending 

upon two daughters, where one only is inhertrable ro 
the eſtate, ſhall be a bar-to the daughter inheritable for 
the whole, 373 b.“. N 

where tenant in tail dies having two daughters, and one 
emer and make a feoffment with Warranty, this ſhall 
bar the other ſiſter, as to her part, but not as to the 
part of the Feoffor, 373 b. 374 a. i 

Where a warranty ſnall deſcend only to the heir at the 
Common Law, 376 aK. J. 386 4. J. b. 387 af. 

Where two Brothers being by divers venters, the eldeſt re- 
leafs with warranty to the Diſſeiſor, of the Uncle, and 
dye without iſſue, after the Death of the Uncle, the En- 
try of the younger is congeable, notwithſtanding the 
warranty, 387 a.*. 4 | 

Where the father upon a mediate Diſcent ſhall not be 
bound, or rake advantage of a warranty made by or 
ro the ſon, 11 b. J. 12 a. . | : 

Where the heir ſhall be bound to a warranty, to which his 
Anceſtor never was, and where not, 385 b 4. 385 a.f.* 

Where a ſpecial Heir ſhall be vouched, by reaſon of the 
warranty of his Anceftor, vide tit. Voucher, 

Where the ſpecial Heir ſhall joyn with the Heir at the 
Common Law to deraign a warranty paramount, and 
the recompence in value ſhall enure, vide ibid. 

Where by warranting the land, all rents, &c. ſuſpended or 
diſcharged at the time, are alſo warranted, and where 
nor, 356 b. f. 388 b. J. 289 a. f. 

Where notwithſtanding lands eſpecially bound to warran- 
ty, the perſon alſo of the Feoffor ſhall be bound, 102 b.. 

Where tlie condition of an Obligee is to defend the lands 
of the Obligee, by an ouſter of a ſtranger the condition 
is broken, ſecs of a condition to warrant the lands, &c. 
354 a.. 

Where a warranty may be defeated in part, aud ſtind 
good for other part, 367 b.*. 393 a. J. 

where a warranty made by an Infant and one of full age 
ſhall be void againſt the Infant, and good for the whole 
againſt him of full age, 367 b. J. 

Where a leaſe for life is made upon condition to have Fee 
with a warranty in Forma predict. by the increaſer ef 
the eſtate the warranty ſhall incraſe, ſecas of a Leaſe 
for years upon ſuch condition, 372 a.. 

A teaſe for years, the remainder in Fee with warranty in 
Forma predict. ſuch warranty void to both, 378 b.f. 

A leaſe to two. the remainder to him that firſt dyes with 
a warranty in Fo*ma pre dict. by the death of one his 
heir ſhall have the warranty 3-8 bt. 

Where Lands by purchaſe ſhall be liable to execution in 
value, in caſe of Warrauty by Diſcent, and where not, 
102 à. J. 

Where upon a warranty for life the recovery in value ſhall 
be in fee, and where but for life, 383 b.“. 38) a. J. 

Where an Aſſignee (hall rake advantage of a warranty in 
Law, and where not, and where by way of voucher, and 
where only by Rebutter, 384 a J. b. f. 

Where a warranty in Law and aflets ſhall be a good bar 
in a Formedon, 484 b.“. 

What perſon ſhall take advantage of a warranty in deed as 
Aſſignee by way of voucher, and what not, 3*4,b.*-C- 
39 5. a.“. b. T. 390 a. . | 

Where an Aſſignee of part of the Land or Eſtate ſhall 
vouch as Aſlignee, and where not, and by- what means 
he may take advantage of thewarranty, 385 a.“. 


where a giſt in tail is made with warrauty to the Donee, 
his Heirs, and Aſſigns, who make a feoffment and dye 
w:thour iſtuc, the Feoffee ſhall not vouch or Rebutt, 
ſecus of ſuch a gift before the Statute of Dona, &c, 
335 4.4. | 

hat perſons may take advantage of a warranty by way 
of rebutter, and what not, vide tit. Rebutter. 

Where a warranty may be raiſed upon a Releaſe or con- 
firmation «here nothing paſſes, and where the party 
ſhall rake advantage of ſuch warranty by way of vou- 
cher, and where not, 371 bf. 385 4.4, bf. 387 a.*. 
wide tit. Voucher, | M 

UR__ —_ ſhall not awend or enlarge an eflate, 
385 b.. 

Where the eſtate being avoided before or after the war- 
ranty deſcended, the warranty annexed is defeated alfo, 
366 à. f. 367 b. f. 388 b.“. 389 a.*, & b. . 

Where by a Re-f.offment of the Feoffor, a warranty to the 
Feoffee, his Helrs and Aſſigus is defeauted, ſecuis of a Fe- 
offment to the Feoffor, and his Wite, 380 b. J 390 af. 

Where ſuch Feoffce inſeoff one of his Feoffors, the war- 
ranty continues, 390 a. . | 

Where a Leaſe fr life or gift in tail to the Feoffor ſhall 
be a ſuſpenſion of the warranty during the Eſtates, 390 
8. 
here a ſuſpended warranty and aſſets deſcending upon 
the iſſue in tail, together with the lands diſcontinued 
{hall hinder a Remitter, 390 a J. b.,. 

Where by attainder of Felony or Treaſon, a warranty ſhall 
be defeated, 390 b.. 391 b.. &. 

W here tenant in tail releaſe to his Diſſeiſor, with warran- 
ty, and after is attainted and pardoned, the warranty 
{hall be void as to his iſſue before the Pardon, but a bar 
to his iſſue born after, 391 b. J. 392 a.*. 

Where Seigniory is granted with warranty, by the Eſchear 
of the Tenancy, the warranty is defeated, 392 b.. 

Where a collateral Anceſtor releaſe with warranty, and 
enter into Religion, by his deraignment after warranty 
is defeated, ibid. 

What words in a releaſe ſhall exringuiſh a Warranty, and 
what not, 291 b.“. 392 b. . vide tit. Releaſes, 

Where after a releaſe of the warranty to one Feoffor, the 
Feoffee ſhall vouch the other for a moity, the ſame 
where _ Joyntenant releaſe his companion may vouch, 
393 af. 3 

Where a man ſhall vouch himſelf, by reaſon of a warranty, 
and where the wife of the husband, & e converſs, vide 
tit. Voucher. 

Where there ſhall be two recoveries in value upon one 
warranty, and where not, 393 a. *. J. 

Where a warranty lineal and Aſſets deſcending upon the 
Iſſue in tail, ſhall be no bar to his Iflue after Alienation 
of the Aſſets, ſecys if the iſſue had been barred in a 
Formedon, by reaſon of ſuch warranty, and Aſſets, 393 


Where the tenant by reaſon of a warranty ſhall havea Sci- 
re faci as for Aſſets deſcended ſince the Recovery, and 
where not, vide tit. Scire faci as. 

Where upon ſuch Scire facias the Tenant ſhall R corer 
the land loſt, and where the Aſſets deſcended, vide bid. 

Where a warranty ſhall work a Diſconrinuance, and where 
not, vide tit. Diſcontinuance. 

Vide tit. Recovery in value, & Voucher. 


Warrectum ſeu Warrecum terræ, quid? 
5 b. f. 


C Warren, vide tit. Foreſt. 
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| C War. 

Hat ſhall be the time of peace, and what the 
time of war, and how it ſhall be tryed, 249 
a. J. b. f.“. 
where a diſcent in time of war ſhall not toll an Entry, 

vide tit. Entry Congeable, 

Where an uſurpation in time of war ſhall not put the Pa” 
rron out of poſſeſſion, vide tit. Preſentateon. 

The antient manner of ſerving the King in his war, 71 à.*. 

Natives more ſerviceable for the war than ſtrangers, 69 


4, * 
Rules and obſervations in art Military, 71 a. f. 


C Waſt. 


Te Etymology of the word, 52 b. . 

The divers kinds ef waſt, 5 3 a.. J. b. &. 

The ſeveral writs of waſte, 54 4. J. : 

Againſt what perſons an action of waſt lyeth, and againft 
what not, 534a-7.b.T. 54 a. 

What ſhall be ſaid waſt in houſes, 53 a.*.b.*, 

Where deſtruction of fruit trees ſhall be waſte, and where 


not, 53 4.% _ 
What ſhall be ſaid waſte in a Park, Dove-houſe, &c. 


a.C. 
wi Lan be ſaid waſt in trees, and in what trees waſte 
may be done, bid. i 
Where digging of gravel, mine, c. ſnall be waſte, and 
where not, 53 b. T. 54 b. . 
The ſuffering of Land to be ſurrounded, waſt, 53 b. f. 
Converſion of arable Land into wood, & e contra, waſte, 


ibid. 
What ſhall be ſaid waſte in fences, ibid. 
What waſte in hominibus, 53 b.“. 
How waſt, deſtruction, and exile differ, 533 a. J. b.. 

By what perſons an action of waſte lyeth, 53 b. J. 
Where the heir ſhall have an action for waſte done in the 
lite of his anceſtor, and where not, 53 b. J. 198 àa. J. 
what ſhall be ſaid a good plea in an action of waſte, and 

what not, 53 4.*. b f. 54 b.“. 285 a.f-*. 
where by the alteration of the reverſion, waſte committed 
before ſhall be diſpuniſhable, $53 b. . 
Againſt what perſons a prohibition of waſte lay at the 
Common Law, and againſt what not, ibid. 316 4. “. 


where waſte lics againſt tenant by the Curteſie, or in 


Dower after aſſignment, and where not, 54 a. f. 316 

a2. 

Where an a&jon lyeth againſt the aſſignee for waſte done 
before the aſſignment, and where not, 54 a. f. 

Where the tenant ſhall be puniſhed for waſte done by a 
ſiranger, and where not, 101d. 5 

Where the wife ſhall be puniſhed for waſte done in the 
life of her husband, & e converſo, 54 a.*. 

Where an Occupant ſhall be puniſhed for waſt, 1014. 

Where a mean remainder or reverſion ſhall he an impedi- 
ment to bring an action of waſte, and where not, 54 4. 
*. 2734 J. 293 b. J. 338 b. T. 

Where waſt lyeth againſt a Gardein in Chivalry, and the 
penalty in ſuch action, 54 af. | 

Deſtruction to what value ſhall be ſaid waſte, $54 a. f. 

For waſte porſim all the land ſhall be recovered, ibid. 


Where tenant for life ſhall joyn in an action of waſte, 42 


a.*. 52 b. J. | 
Where one Joynrenant, or Tenant in Common for life or 
in fee ſhall have an action of waſte againſt his compa- 
nion, and where not, 200 b.“. vide Stat. . 2. c. 23. 
What intereſt is given to the Leſſee by the clauſe (without 
impeachment-of waſte) 220 à. . ; 
Where the Leifor recovering in action of waſte, ſhall ayoid 


all mean eſtates and charges made by the Leſſee, and 
where not, 233 b. J. 234 a.f, TH ' 

Where the heir ſhall have an action for waſte done in the 
life of his Anceſtor, which the Anceſtor himſelf could 
not, 247 b.*, 647 | 

Where the acceptance of a ſerrender the Leſſor, after 
waſte done, ſhall conclude him of his action of waſte, 
285 a.*, r 

Where in an action of waſte by tenants in ſpecial tail, the 
death of one without iflue ſhall abate the writ, 38 5 a.T. 
vide tit. Writs. 

Where a Parſon, Vicar, c. ſhall have an action of waſte, 

341 a.F. vide tit. Parſon, 

Where by the releaſe of him in the remainder in tail to te- 
nant for life of all his right, he ſhall nor have an action 
of waſte, ſecus where he in the reverſion in fee make 

ſuch releaſe, 245 b. . vide tit. Releaſe. | 

Where tenant in tail leaſe for his own life, an action of 
waſt lyeth againſt the Leſſee, 345 b. . 

In wafte the place waſted the principal, and not damages 
98 a. J. 355 b. J. | 

Where in an action of waſte by two, the releaſe of one 
ſhall bar the other, and where not, 355 b. f. g. 

Where in action of waſte, ſummons and ſeverapce lyeth, 

d where not, 355 b. 

re upon a recovery by the default in waſte, a writ of 
— or Quod ei deforceat lyeth, vide tit. Quod ei de- 
orceat, 

Where upon a verdi& in waſte no attaint lyeth, vide tit. 
A'taints 

Where an action of waſte lyeth, albeit the Leſſor had 
nothing in the reverſion at the time of the waſte com- 
mitted, 356 2. . 

Where Riens en le — ſhall be a good plea by the 
Leſſee in an ation of waſte, and where not, 356 a.*; 


W 


8 C Way. 


He ſeveral kinds of ways, 56 a.*. 
What remedy for a diſturbance in a publick or private 
way, and what not, 56 a. f. 
C Wera & Were, quid? 127 2. . 287 b. C. 
C Wit ſeu Wita, quid ? 127 art. 
C Witneſs, vide tit. Teſtimonies. 
C Woodgeld, quid? 234 à. C. 
C Worſcot, quid? 71 at. 
C Woth, quid ? 5 b.C. 


C Writs. 
Bt: unde? 73 bt. 


The deſcription of a writ, 73 b.“. 
The ſeveral forts of writs, 73 b. *. G. | 
The difference between a writ and action vide tit. Action 
What writs may be maintained quia timet before any mo- 
leſtation, 100 à.“. — 
Where the wric ſhall be general, and the count ſpecial, 26 
b. J. 33 4. f. 534 b. T. 334 4. f. 2 . 
Upon what plea to the diſability of tlie perſon the writ, 
ſhall abare, and upon what not, 133 b. J. 134 a. f. 13 b. 
Where an action well begun determineth in part by the 
act of Law, the writ as to the whole ſhall abate, and 
where nor, 285 2. “.J. | 
Where the profeſſion of the Tenant or Defendant in 
5 pendente placito ſhall not abate the writ, 248 


Wherethe deprivation of the Defendant ſhall abate the 
writ, ſecus of a Reſignation, ibid. 


Where 


The- TABLE. 


where the diſſeifiy of the tenant-in a Precipe, by the de- 
mandant to the uſe of others, ſnall not abate the writ, vid: 
tit. N &, 

Where the death of one plaintiff in a Quare Inpedit ſhall 
not abate the writ, vide tit. Quare Impedit. 1 

Where an amerciament ſnall be due for the ãbatement of 
a writ, and where not, vide tit. Amercia ment. 

Where ſeveral writs of Cuſtoms and Services lye fo 
5 of one and the ſame ſervice, 154 
. To ; : 


A 
. 


Where two joyning in a grant of an annuity, the'Gran- 
tee (hall have ſeveral __ and where — bbs uae tit. 
Annuity. | 

In whar places and Counties writs ought to be brought, 


vide tit. —_— P 
Writ de ingreſſu fine afſenſu Capituli, whence ſo called. an 
- where it lyeth, 325 b.. ; 12258 
The writ ex gravi querela, where it lyeth, tir a. . 
De domq rip aranda, where it lyeth, $6 b. f. 200 b. f. 
For other Writs, vide their proper titles. 
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W as Fines levied in bur v Court, ou indi 3 5 > maks art 


end of all matters, and therekoze gre es piticipally; 
where after: waging - of Battail, oꝛ the g 5e, in their 
cafes ever they hold the laſt and final pfark "Ind now hy u ter 


tain rime paſſed, as well in the time of King! Hey of enen n 


our Gzandfather, as in our time, the pattie or teh nes aud thefe 
Neirs, contrary to the Laws ok our Realm, ok ancient. time uten Wete © 
admitted to adnul and defeat luch Fine, alevging, tha betone the Fine 


levied, and at the levying thereof, and fince; the Demaunvdants, oꝛ Plain: 
tiffs, o2 their Anceſfozs were alway leiſed of the Lands contained in 
the Fine, oꝛ of lome parcel thereof: and ſo Fines Jawfully 590 Mere 
many times unfuſtly defeated, : and adnulled by the Jurozs ok the Coun 


try faifly and maliciouſiy pꝛocured: we deren e ning to . a 


remedy in the Pꝛemiſles, in our Parliament eltminſter, hive Dy- 
dained that ſuch Exceptions, Anſwers 92 Inquiſitions ok the Gomes 
ſhall from henceforth in no wile be admitted contrary to ſuch Recog- 
nilances. o Fines. And further we will that this Statute ſhall er: 


tend unto Fines: heretoloze lebien, as to them that ſhall be levied here⸗ 


after. And let the Juſtices ſee that ſuch Notes and Fines as hereafter 
ſhall be levied in our Court, be read openly and folemnly,.. and that in 
the mean time all Pleas ſhall ceaſe-: And this: be at two certain 
vays in the week accoming to the Diſcretion of the. Juke, 
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Le Primer Lecture del Mon Segnior CO KK E, ſur 
Leſtatute de Finibus fait Anno 27. E. 1. 
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Oraſmuch as à Fine, belug one of the higheſt matters of Record, was firſt inſtituted for 

the quiet eſtabliſhing and ſure ſetting of mens Inheritances; And therefore, as the Pre- 
amble of the Statute ſaith, That it Is called a_Fine, -quia Fins, finem litibus imponit, which 
agreeth with the opinion of Glanvi!, one that wrote of the Laws of England in the time 
of King Henry the ſecond, who ſaith thus, Dicitur talis Concordia finalis, quia finem imponit 
negotio, adeo ut neutra pars Litigantiun de eo poterit recedere. And Brafjon ſaith, Finis eft 
extremitas uniuſque rei, hoc eſt, idem in quo unaqueque res terminatur, & ideo dicitur finalts concordia, 
quia imponit finem Litibus. For as the Common Law hath 75 a ſure and {afe way to require 
and get the Property of Goads, by ſale in Market Overt; fo alſo'the Common Law hath ordaiced a 
ſure manner of conveyance for the Purchaſer of Lands; which, as our Statute ſaith, was by Fine. 
Therefore have I made eſpecial choice of this Statute entreating of Fines ; becauſe it is grown at this 
day tothe moſt common aſſurance, and is almoſt the ſirength of every mans Inheritance. This Sta- 
tute was made Au 27. E. 1. and the cauſe of making this Statute was, by reaſon of divers Aver- 
ments that were allowed in avoldance of Fines, whereof we ſhall ſpeak more particularly hereafter ; 
which Averments as it appeareth by the Letter of this Law, were contra Legen, & contra Regni no- 
ſtri antiquitatem uſitatam. Whereby it appears that Fines have been of ancient times; for they were 
ancient In King Edward the ſirſt his time. And Maſter Plowden in his Commentaries reporteth, That 
my Lotil Cathy: in his Argument in Stowel's Caſe cited many Fines of Amiquiry; ſome teuching the 
Abbot of crowland before the — — whereupon I gather that the Common Laws of England at 
this day in uſe, were not brought in and Eſtabliſhed by william the Conqueror, as many do affirm, 
and one hath lately committed to writing, but were long time, no man knows how long time be- 
fore; For if Fines were before the Conqueſt, then were Original Writs alſo; for a Fine cannot be 
Levied without an Original Writ; except in eſpecial Caſes, as ſhall be ſaid hereafter. If Original 
Writs, then che Chancery; for all Original Writs ince the begipning have iſſued out of the Chancery 
And then have Sheriffs alſo been before the Conqueſt (although it be thruſt into a Chronicle, that 
the Conqueror brought in Sheriffs) and that is as true, as he brought in Juſtices of Peace, who had 
thelr Authority a gaod while after, viz. by AR of Parliament, Au 10. E. 3. But fince Original 
Writs havg been in uſe, they have been directed to the Sheriffs as immediate Officers ; but Original 
Writs were before the Conqueſt, therefore the Conqueror directed not firſt, that there ſhould be She- 
riffs in every Sh re. This doth notably appear by a Book-Caſe in 26. Lib. A. p. 24. that in the 
26. E. 3. in an Aſſize Atraigned before Juſtice Thorp and others, the Abbot of Bury came into the 
Court, and claimed to have conuſance of all manner of Pleas, and to have Original Writs our of 
the Kings Court, and this the Abbor claimed by 14 and Preſcription in the time of King Edmund 
and King Edward the Confeſlor.By which Book-caſe it appeareth, That in the time of King Zdmund and 
King Edward the Confeſſor, there were Original Writs, and had been then time our of mind. For 


the Abbor's Predeceſſors had uſed to have the ſame Franchiſe in thoſe Kings times by Preſcription 


and Uſage, and every Preſcription is time out of mind. To ſay, becauſe certain Inſtitutions and 
Grounds of the Laws of England are writ in the Norman Tongue; and a certain Book rhe'e is, gal- 
led The Cuſtoms of Norman#y, that hath much affinity with the Laws of England; that therefore It is 
likely, that the Conqueror brought in the Common Law ; ſurely the Argument is too weak to per- 
ſwade any, as I think. For if the Normans have any Laws that do reſemble the Laws of Exgland, out 
of doubt, when the Conqueror had ſubdued this Kingdom, perceiving the equity and excellency of 
the Laws of England, never attempted to alter or change the ſame ; but to the end, that his own 
Country»men, the Normans might know the Laws of England, under which from thenceforth he re- 
folved they ſhould live. And therefore for their benefit and ſafety, he cauſed ſome of the Laws and 
Ordinances of Zrglavd to be written in the Norman Tongue. And afterwards ſeeing and well per- 
ceiving the happy ſucceſs, where ſuch Laws were obſerved, aboliſhed his old Laws aut of Normazdy, 
and eſtabliſhed part of our Exgliſh Laws there. And ir cannot be truly ſaid, That the Engliſh Laws 
are in the Norman Tongue; for the Laws of England are Leges non Scripte, but Divinely caſt into 
the hearts of men, and built upon the irremovable Rock of Reaſon. And herewithal agreeth Brafon, 
Lib. 1. cap. 10. for he ſaith, Cum autem fere in omuibus Regionibus atantur legibus & jure inſerip.ſola An- 
glia uſa eft in Finibus ſuis jure non ſcripto & conſuttudine, And old Glanvil, that wrote in Henry the 
ſecond his time, which was nor long after the Conqueſt, is of the ſame Opinion ; for he ſaith in his 
Prefce to his Book, Leges Anglicanas licet non ſcriptas, Leges appellari non eſt abſurdum; and ſoon af- 
ter he ſaith, Si enim ob ſcripture ſolummodo defefium Leges mimine cenſerentur, najoris ( proculdubio ) 
authoritatis robur ipſis legibus videatur accommodare ſcriptura, quam vel decernentis equitas, vel ſolute 
tis ratio; Leges autem & jura Regni ſcripto . univerſaliter includi. And albeit, that certain Opinions 


and Judgments are reported in the Norman Tongue, yet thoſe are not aptly termed the Laws of En- 


gland. 


UN 


gland. But it Is objected out of Polidere Pirgi!, that Juries and Trials by twelve men wefe firſt in- in{tiuj Ferd. 
vented in the Conquerors time; which undoubredly is apparently falſe; and thus I prove it. The forum. 

Book of Doons - day was made in Saint Edward the Confellors time, and all the Mannors that were in 

the hands of King Edward were Ancient demeſnes, and all his Tenanrs had thoſe priviledges, that our Tenants en Anz 
Tenants in Ancient demeſne have at this day. And the reaſon why King Edward's Tenants had tlioſe cient demeſne 
priviledges, as Tenants in Ancient demeſne have at this day, was, becauſe his Terants ſhould be the & torun li- 
better able ro manure and husband their Grounds, both for his own proviſion, and for the ſuſtenance bert as. 

of his Gariſon, which he then held; and therefore his Tenants were diſcharged of being contribu- 

tary to the Fees of the Knights of the Parliament. They were alſo diſcharged from being of jurles, 

and alſo had other Priviledges and Liſes, which are continued until this day. Whereby it is appa- 

rent, that there were Juries and Inqueſts before the Conqueſt. And where the Laws of Znglard 

are termed by the ſaid new Author to be unequal Laws, evil Laws, uneaſie Laws to be kept, ground- 

ed upon ahſurdities, and divers other irreverent and opprobrious ſpeeches ; yet I will not ſpeak one 

word in the commendation of them, nor yet ſtand to an{wer that frivolous ãccuſation; for neither 

do:h the Accuſer deſerve an Anſwer, nor yet the thing accuſed deſire a Defender : For the accuſa- 

tion is apparently falſe, and the thing accuſed, of moſt ſingular excellency. But to return again, 

from whence by digreffion I am fallen. And at this day, becauſe it is a true ſaying, Tyne cogneſcimus 

ali quid, cum partes cognoſcimus, eaſque not as ptrſpetiaſqne habtamus, I will (hew unto you the parts, 

and particular members of a Fine, and proſecute the parts with your patience hereafter. 


Primerment eſt neceſſarie a le levier d'un Fine, d' aver Brief original, de faire les parties de ve- Vide 2:E-4-4-4 
nire en Court, & de proceeder ouſter, Le 2. quant les parties veigne en Court ſur le original Brief, 
& eſt accord enter eux, de levier Fine, que concord & peace enſueta. 1lls accord iu tiel forme, 


Et eſt concordia talis, ſc. quod prædictus R. ſc. le Tenant en le original Brief, cognovit maneria concordia 
prædicta, ou auters Tenements, compriſe deins le Briefe, eſſe jus ipſus H. nt ilia que habit Fiz. 
de dong prædicti R. & illa reniſit & quitte clamavit de ſe & beredibus ſuis preditte H. & here- 
dibus ſus imperpituun. | 


Ceo eſt appelle le Concord del fine, quel en veritie eſt le foundation, ground, vie, & cor del Fine; 
& les autres partes enſuants forſque abſtra&s hors de ceo : car fi le Silver del Roy ſoit entre,co- 
2 les ay ou aſcud deux mor. devant les autets partes ſont enter de Record, uncore le Fine, 
eſt bone, & liera. | ; 
Ie tictce part del Fine eft appelle le Pre del Fine, & ceo eſt en tiel forme, Pes Finds; 


Hec eſt finalis Concordia, ſatta in Curia Domini Regis apud weſtmonaſteriam a dit Paſche in Nuin- 
decim dits, Anno-Regni, &c. coram I. D. milite R. M. To W. E. y. & alizs fidel bus, tust 
ibi preſentibus, inter K. B. querentem, & R. S. deforcientemz & recite en effed le Concorde. 


Adde Van, jour, & lieu, & devant queux Juſtices le Concord fuir fait, les quenx circumſtances ſont 
remiſe en le Recorde. 3 
Le quart part del Fine eſt appelle le Note del Fine, que ad tiel forme, Nota Fi nis. 


Inter R. B. Querentem, & D. S. deforcituten de Manerio de D. c. unde placitum Conventionis ſun- 
monitum ſuit enter eux in eadem curia, ſc. quod predictus D. recognovit Manerium, &c. 


ginal Briefe & le Concord, 


Si en guid Juris clamat, le Tenant claime Fee, ſerra bone plea a dire, que il fult ſeiſie jour del Et i/int accord 
Note jevie pur terme de vie; & uncore clbien le Note del Fine, come Je Pee del Fine poet eſtre en- 14. Ed. 4. 6. 
tre 3. ou 4. ans puis le Record fair. Et avxi (come moy ſemble ) le reyerfiop paſſe al Conuſee & 13. E. 4.28. 
maintenant apres le Record fait, & entre de Record. Quere, fi le Tenanit neſt compellable de prender mes 1. H. 7. 27. 
travers come adire quel jour del Note, il ſuit ſeiſie en fee 3 abſqve bor, que il fult Tenant pur vie. dit, que of 

| poet claime fee 
tantan ſans travers & doncque vient al part le pl. de nainttiut ſon grief; diſant, que le Trtant fait tenant pur vit, ſans tx 
4 il fuit ſtiſie en fee : Mes ſemble melior, que le travers viendroit del part le Tenant, c ney del part le pl. 3+ H. 4. 3. 


Dareinmeng un Fine eſt engroſſe, & dicitur de eſſe engrofſe, quando le Chirographer ad falt les 
Indentures del Eine, & deliver eux al parties, a queux le Commiſl, fuit fair, 12. H. 4. 16. 

Nota, que un Fine, devant que ſoit engroſſe, eſt un perfect Record, & poer eſtre execute, & le co- 4 Note din fing 
nuſee doit ſuer ſon Quid Juris clamat, Per que ſervitia, ou Num reddi tun reddit, come fon caſe gift, plead able de- 
devant Fengrofſement del Fine. Car le Fine engrofle, le Conuſee n' ad aſcun meane 3 compelle le Te- vant de fine en- 
vant d attourner; & donque le Conuſee poet per ceſt voy perde fon ſervice, & touts actions, & le groſſe, mes puis 
ley apres artournment luy done. - engroſſement del 

Aſcuns figes ſont de eſtre execute per Extry tantſolement 3 aſcuns per Scire facias, on Entry, cy longe fine, come ſem- 
come lentry le Conuſee eſt congeable. Mes al common Ley noſtre Livers diount, q le Conuſee nad ble, contra per 
remedie, ſi le Fine ne ſoit execute, forſque briefe de Fine fracto: quel (come moy —— eſt de ceſt liver. B. 
eſtre intend, quando lentric del Conuſee fuit tolle. Car per l'ordre del Common ley, le Conuſee poet Fines. 41. 
aver enter. Mes le Scirt facias eſt done þ leſtatute de n.2. Cum de hiis que recordata ſunt, Sc. 2 1. E. Naſtal. Execu- 
4.4. b 45. E. 3. N . i tion 3. f. 139. 

Lectara 


Recite le concord del Fine, per q apiert q le Note del Fine neſt forſque un abſira& hors del ori- 


- 


(a) 


Lectura Secunda. 


| c | Execute. 
Le general di- Cheſcun fine ou eſt, Ou 
- my d'un Executorie. 
Je. 


Deſcriptio fi- Un Fine dicitur deſtre execute, non pur ceoq maintenant le conuſee eſt en poſſeſſion ; mes pur 

nig executi, £94 le fine eſt execute enter les parties; iſſint q le conuſee ne poet ſuer execution, pur ceo q le 
* fine en luy meſme eſt ſuppoſe deſtre execute. 

Deſcriptio finis Una fine dicitur deſire executorie, ceo 'q le fine ne ſuppoſe aſcun execution; mes le Conuſce 

executerii. poet executer ceo, ou per Entry, ou per Scire facias. ä 


Fine ſur conuſans de droit, come ceo q̃ il ad de fon done. 


Diviſio finis Trois manners de fines execute Fine ſur Releaſe. ' 
tæecuti. Fine ſur Surrender. 


Fine ſur conuſans de droſt tantum. 


Diviſio finis Deux manners ſont de fines executorle 4 Fine ſur Graunte & Render 
extcutoriie ; 


Iffint q ſont 5, manners de fines, un fine Sur conuſaus de droit come ceo, qut il ad de ſon done. Et eſt 
in tiel manner & forme, | 


Le forme del Et eſt Concordia talis, quod prædictus B. & I. recognoverunt prædictum Mantrium cum pertinen. eſſe 
Fine ſur conu- jus ipſius, c. ut illa qua iidem P. & S. habent de dons prædict. B. & I. & illa remiſerunt &. 
ſans de droit quiete clamaverunt de ipſis B. & I. & beredibus ipſius I. prefatis P. & S. heredibus ipfous P. in- 
on = que perpetuum. Et praterea idem B. & I. conceſſerunt pro ſeipſis & haredibus: ipſius B. quod ipſi war- 
* C t ſon rantix. predifium Maneriun prefatis P. & S. & baredibus ipſius P. imperpetuum. 


11. H. 4. 5. Ceſt fine eſt execute, pur ceo — un done precedent, mes coment q ceo ſoit execute entet 
b. 8. E. 4.8. les parties, uncore quant a touts eſtrangers le Conuſor demurt ſeiſe del terre: Mes ſi tiel fine ſoit le- 
b. per LIttl. vie d'un Rent, Common, Adrowſon, Liberties, ou tiels ſemblables, le Conuſee ad un Franktene- 
appiert, que le ment en Ley en luy, devant aſcun poſſeſſion, on actual ſeiſin ewe. 

conuſee eſt ten. i i 
Contr. de fine ſur graunte & render; car ceo eſt executorie, & ſur ceo poet un Rent eſtre reſervt. 41. E. 3. 13. b. Dont ſur co- 
nuſans de droit & habend. en taile, eſt execute per cur. contr. de Remainder on Revertion. | | 


Lifſut en taile Si Home ſelſie en Fee levle un fine aun auterſur conuſans de droit come ceo q̃ il ad de fon done, & 
ne poet aver devant entry fait per le Conuſee, un eſtranger enter & mor. ſeiſie; le Conuſee ne Conuſor n'ad aſcun 
continuance de ' remedie 41. E. 1. 14. b. Finch. Mes fi puis le fine levie, le Conuſor continue poſſeſſion, & demutre 
poſſeſſion en- en poſſeſſion, le Conuſee poet enter ſur le heire: & fil entra puis le diſcenr, il avoidera le gard. 
counter fine 12. H. 4. 16. Thirning. | | 5 ? 

ſur conuſans | | 8 

de droit, come ceo que il ad, dec. pur ceo que cto eft per Leſtatute de 29. E. I. de finibus, & nem al Common Ley, que fuit puis Le- 
ſtatute de W. 2. de donis conditionalibus, fait 13. E. 3. Contr. de fine ſur conuſans de droit tantun, car ceo fuit al con- 
non Ley. Ia. E. 4. 15. 19. 


Mes fi tiel fine ( comme moy ſemble) ſoit levie d'un Reverſion expeRant ſur leſtate pur vie, ou 
en taile apres le Mort le leſſee, ou leſtate taile determine, le Conuſe e avera Scire ſacias; B pur 
ceo _ _ ſoir diſſeiſie, 8& un diſcent, & puls le leſſee mor. le Conuſee n'eſt ſans remedie, come 
moy emble. ; ; : 

42. E. 3, 5. b. Si Home Levy fine ſur conuſans de droit come ceo q̃ il ad de ſon done, & ne limitre le Conuſee, & 
' a ſes heires, uncore le Conuſee ad fee ſimple. 

41. E. 3. 14.4. Nes fil tiel Home levie tiel fine, ove expreſſe limitation a le Conuſce & ſes heires de ſon corps, 
| _ceſt limirarion eſt un qualification del general intendment. 

Fine ſur conuſans de droit, &c. levie a 2. & al heires lun, le jointenant pur vie ſurvive & devie, 
le heire 'auter q avoir enheritance, n'avera Scire ſacias d'executer le fee; car fuit execute devant. 
per Hill & Thirning, 11. H. 4,5 b. : 

38. E. 3. 21. Mes fi Fine ſolt levie ſur conuſance de droit, &. al un pur vie, le remainder en taile, le remainder 
41. E. 3. 14. en fee al tenant pur vie ; la ceſtuy en le remainder en taile, puis le mort le tenant pur vie, avera 
Scire facias de executer leſtate taile, & le fits auxi del renanr pur vie, puls le mort le tenant en taile. 

Mes ( come moy-femble ) fi tenant en taile en remainder devie, devant tenant pur vie, doncques eſt 

le fine execute en le tenant pur vie, & Il ſeiſie en fee : Come fi terre ſoit done pur vie, le remainder 

en talle, le reminder al drolt heires del tenant pur vie, tenant en taile devie, la tenant pur vie eſt 


1 


ſeiſie en fee, 40. ZE. 3, 9. 3 H. 6, 3. 


Lectura 


UMI 


($] 
Lectura Tertid, 


3 |  C Expreſſe fine ſur ſurrender. 
Fint ſur furtender eſt Ou | 
Fine qᷓ amounte al an ſurrender. 


_ Fine ſur expreſſe ſurrender eſt, quant le leſſee pur vie, ou pur 2utet vie, on tenant en taile aptes Ee gature & 

N ay tenant en dower, ou = le courteſie, per fine ſurrender four eſtates 2 ceſtuy en rever- forme del fne 

ion. Et le forme del fine eſt tiel en effect, come ſe fine fur conuſans de droit 3 favant © ceft parlos ſur ſurrender. 
ſurſum reddidit ſont en le fine ſar ſurrender, & le clauſe del garrantic omiſe. Fint ſur ſurren- 

Home fait leaſe pur vie; 8 puis graunt le Reverfion pur vic; le remainder taile en per fine, grantee 4er ſera ſans + 
pur vie port Quid Juris clamat vers tenant pur vie, © voile aver ſurrender per fine al grantee ove re- garrantze. 
ervatlon del Rent, durant le vic de ceſtuy 4 ſurrender, & ceſt fine fair reje&, & le reaſon del 
refuſal, come jeo inrende, fuit pur ceo q̃ leſtate de ceſtuy q ſurrender, ſuit extinct & merge en leſtate F. * YN 
ceſtuy en le remainder pur vie; & doncques fi ceſtuy en le remainder mof durant le vie ceſtuy que , wy — 

ſurcender , & ceſtuy en le remainder en taile enter, il riendre ceo diſcharge. Et nora @ eſt % cer-a¹. 
encounter le nature & credit d'un Fine de omitter aſcun choſe, ou en & certaintie neſt repoſe, ou 
en qᷓ le choſe ne poet prendra effect & continuance ſolonques le purport᷑ del fine. 19. E. 3. 

Et pur ceo en noſtre livers, un graunte & Render fuit treate per fine pur auter vie, le remainder 
ouſter en fee; & la Charde dir, q le fine covient eſtre certaine, & a limitter in queux perſons le 
terre demurre; 8 pur ceo q il fuit incertain & averoit le terre, fi les tenants pur vie mof vivant 
ceſtuy q vie: Sur ceo Thorpe treate le fine a les leſſees & les heires de l'un pur auter vie, ore le re- 
mainder ouſter, 8 doncques fuit reſtreine a graund peyne ( come le liver dit) propter opinionem Stone. 
Et le reaſon del doubt i Stone avoit, come jeo intend, fult pur ceo q aſcuns diount, ſe limitation al 
un & a ſes heires dutant le vie 1. S. ſont voide ; & nient obſtant ceo ferra un occupans, pur ceo q un 
fee ſimple ne poet depend ſur le vie d'un home. Mes jeo telgne le ley e contra ceo; & iffinr eſt 
Littl. 168. 19. E. Accompt. 56. 33. Af. p. 17. 22. Afſ« p. 31. & 11. H. 4. 43 Mes jeo agree, & ceo 
ne ſerraditen fee ſimple, mes q̃ le helre prendra ceo, come un eſpecial occupans noſme en le fait. 
Meſme le ley, ſi fine ſojr treate, q I. S. conuſt le terre d'fire le drolt de I. D. & I. G. & a lour helres ; 
tiel fine les Juſtices ne dolent reſceiver, pur ceo q̃ le fee ſimple ne ſerra certainment repoſe en afcun 
certain perſon; car poet te q̃ I. D. ſurviveta, & doncques i] avera le fee; ou poet t᷑e qᷓ 1. G. ſurvi- 
vera, & doncques il avera le fee; le quel ( come jeo aſe dit) ſerra encounter le nature & credit d'un 
Fine. Enconter le nature, pur ceo q un fine de ſon nature eſt final concord, & reject certainment 
tout incertaintie; car certaintie (come eſt dit) engendre Repoſe, & incertaintie Contention. Eu- 
conter le credit d' un ſine, pur ceo q̃ credit touts foits attend & accompanie ove certaintie, & del con- 
trary parte incertainty 8e fauxitle engendre trouble & diſcredit, 2. H. 5. 33. H 6. 45. E. 3. 18. H. 7. 
24. E. 3. 36. 21. E. 3. ; 

Ell dir Td en 25 auter liver, q̃ 2. homes ne doient garrante per fine tertes pur eux 8 lour EF" 
helres a un auter, wy le * — q jeo ale dit adevant: mes pur eux & les heires l'un de cux auter- — fre 
ment, 21. E. 3. 27. b. Br. Fines 44. 

* Auxl les Taftices ne voilent reſee er un fine ſur condition pur le reaſon devant. Mes en tours 4“ 33 
ceux caſes, fi les Juſtices reſcelvont tel fine, © eſt aſſets bone & Hera, come Br. dit ix titalo Fines 5. 8 3 e 
car fines ſont, come il dit, fi come les parties agreeont, && iflint ſont les Livers. 8. E. 2, Fines 125. var 40 2 
& 3. E. 3. 17. Et omnis conſenſus tollit errorem. 44+ E. 3. 22. 27. H. B. 24 37. H. 6. A 

Mes moy ſemble en le caſe avanrdit, fi le Reverſion d'un leſſee pur vie ſoit graunte pur vie, gle —— 
tenant pur vie poet graunte terre per fine al grantee pur vie, le grantee rendant rent, pur ceo ꝗᷓ neſt 2 
aſcun abſolute | axed. ws : car fi le grantee moruſt, le tenant pur vie avera le terre arrece, come no- 66. Br 4 5 
ſire livers ſont. 7. H. 6. 13. R. 2. 29. Afſ. Brook, Tit. Eſtates 67. * Fine le 5 

f leſſee pur vic, le remainder pur vie, leſſee pur vie levy un fine, a ceſtuy en le remainder put e vid 
vie, ſur conuſans de droit, ceſt en verity enure p voy de ſurrender 3. 4% Mes fi lefſee pur vie ſoit, le — yl 
remainder pur vie, & ceſluy en le remainder pur vie accept un fine del tenant pur vie, ſur conuſars de ded; freſſe ſerra 
droit, cone ces, &c. t eſt un forfelture de lour ambideux eſtates, & ne enuteta per voy de ſurrender 3 =o dh 
mes ceſtuy en le reverſion poet entre maintenant ß le forfeiture. 1 H. 9. os Hee 

Si Leaſe ſoit fait þ vie, le remainder al ſeme en fee, & tenant þ vie levy fine ſur conuſans dedrojr, 3 4 
al baron & feme, be a les heircs le baron ; en ceſt ẽ, file ſeme devie fans heire, le Seignior avera le —_— _ 
terre per eſcheate; car T amounte al un ſurrender en ley 39. E. 3. 30. A. Oſburns C. i 4 — * 1 

Mes ſi leaſe ſoir fait þ vie, le remalnder en talle al B. le remainder en fee a C. tenant pur vie levy — ang s 
un fine al A. & ſa feme en fee, 4. mor ſans iſſue, c. enter þ le forfeiture, T neſt aſcun ſurrender. 4 1. E. Gn ag 

41. Ap. 5 
l Si ie, pur vie, & ceſtuy en retmainder ß vie leviont un fine ſur conuſans de drolt a un eſtranger, Forf.iture 
ceſtuy in reverfion poet enter maintenant pur le forfeiture. : 1 

Deux Joyntenants ſont, un þ vie, Vauter en fee, font leaſe al I. S. ß terme de ſon vie, & puis I. S. 8 
ſurrender ꝑ fine a ceſtuy q fuir Joyntenant þ vie, moy ſemble, 4 ceft un ſurrender, & enurera al am- 
bideux, come moy ſemble. Tanin quare. - | 1 

Mes en m̃ le t, ſi I. S. ad grante ſon eftate'y fine, a ceſtny qᷓ fult Joyntenant þ vie, ſerra ſurrender 
en Ley þ un moitie, & graunte de fon eſtate þ lauter moltie; 8 le joyntenant en fee ne poet enter 
en nul parte ove luy, come moy ſemble. 


b LeFura 


(6) 
Lectura Quarta. 


Si di ſſei ſor Enant en taile fait leaſe pur ſon vie demeſne, & ceſtuy en le reverſion releaſe al leſſee pur vie 
leaſe pur ans, per fine & aſcs heires, moy ſemble, q ce releaſe eft tout ouſterment void: Car coment q 
& le difſeiſee * Maſter Littleton dit, q en cheſcun © ou ceſtuy a J le releaſe & fait ad franktenement en fait, ou en 
releaſe tout ſon ley, q tiel releaſe ᷑ bone, t eſt voler, mes nemy en touts caſes. Et pur ? jeo ale priſe un diverſitie 
droit a lay, ceo ſc. en tours caſes, quant un releaſe enurera per voy de mitter leſtate, ne ſuffiſt a luy, a q le releaſe 
ne vault ; car c fait, d'aver franktenement ſolement, mes covient deſire privitie perenter Relealor & Releaſee; 
n*eft que chat= mes quant un Releaſe enurera ꝓ voy de mitter un nude droit a ceſtuy ſans privitie ( ficome le diſſel- 
tel, & faut ſor fait leaſe pur vie, & puis le diſleifie releaſe al tenant pur vie ) ẽ᷑ eſt bone: Mes ſi tenant en talle 
priviti e. 49. fait leaſe pur auter vie, le releaſe del donor eſt bone a tiel leſſee. : 


E. 3. 28. 3 
Releaſe que enure per mitter d'eſtate, neſt uncques bone ſans privitie. vid. 4. E. 3. 17, 


Home fait leaſe pur ans, & devant q le leſſee enter, le leſſor p fine releaſe a luy & a ſes heires, ore 


Home leaſe per -nads. a” has 
ceſt void releaſe; car le leſſor encounter ſon fine demeſne dirroit, q le leſſee n'avoir enter en le terre, 


Indenture in l 
habendum devant le fine levy 3 & uncore 31. 4//. 24. eſt adjudge contra en autiel caſe ; mes auters livers 


uly, 
j _ a feſto ſont al contra; & eſt le ley 16. H. 7. 5. 30. E. 3. 37. 3. H. 6. 23. 46. E. 3. 13. 15. H. 7. 14. 4). E. 


Sancti Michae- 3. 27. &c. | 
lis proximo | a f . 1 
pur 21 ans, le Leſſor releaſe al leſſee dtvant Mich. tout ſon droit; ceſt releaſe eſt void, car il n'ad poſſeſſion devant. Mich. 
22, © 4» 37. 


Leaſe pur vit, Mes fi home falt leaſe p̃ ans, le remainder þ ans, le leſſor releaſe a ceſtuy en Remainder pur ans en 
remainder pur fee, ceſt releaſe eſt bone; & uncore ceſtuy en Remainder n'avoir aſcun poſſeſſion. Meſme ley eſt, 
zie, le leſſor ſi home fair leaſe pur 100 ans, & leſſee pur 100 ans, fait leaſe pur 50 ans, & puis le primer leſſor 
releaſe en fte a releaſe a primer leſſee en fee, ceſt releaſe eſt bone; & uncore le leſſee a q̃ le releaſe eſt fait, n'ad aſcun 
ceſtuy en re- aRual poſleſſion 12. E. 4. 6. Mes en ñi le caſe, releaſe fait a le ſecond leſſee eſt voide; car coment il 
mainder, ceo eſt ad poſſeſiion, uncore il faulte privitie; & uncore leaſe fait p leſſor p fine fait al tenant en Statute fla- 
bone releaſe; ple, ou Merchant, ou p Elegit eſt bone, & uncore faulte privitie. 25. E. 3. 

ng Finch dit, 

i! aue A action de waſt ſur atturnment de tenant pur vie; contr. Perſey. 48. E. 3. 16. Home lea't pur vie & graunte le 
Re verſion ai 2. le tenant atturne, l'un des grauntees releaſe al cuter, ceſt bone: i int ſi eſtrangtr releaſe, a ceſtuy en reverſion, 
5. E. 4. 1. Si leſeignior releaſe al diſſeiſee puis diſcontinuance, 04 al Iſſue entaile puis diſcontinuance, a tener per meinder 
ſervices, ou releaſe touts rents & ſervices, ceſt bone; corent que ils n'avoieut le poſſeſſion, Mes tenants quant al avowrie 


cont. quant al paſſing del fee. 14. H. 4. 37, 38. 


20. H. 6. 29. le En precipe quod Reddat le tenant vcuche, le vouchee enter en le garrantie, fi le demaundant releaſe 
demaund ant al vouchee per fine, ou per fait, T eſt bone; uncore le demaundant ne le vouchee n'avoit riens en 
port releaſe al le terre. 7. E. 4. 13. 10. E. 4. 15. 4 22. H. 6. 15. à 8. H. 4. 3. le vouchee avera Brief d' Error. If. 
vouchte, nes ſint releaſe al Patron de touts annuities eſt bone, & uncore ne poet eſtre charge ove c per nul voy. 


nemy eſtranger; 2. E. 3. 28. 21. H. 7. 41. 8. H. 6. 24. 


car coment it 
eſt tenant en Ley, uncore il wadviens en le terre, ſur que droit enureroit. 8. H. 4. 53. 2. & ouſter que le releaſe ſortifie leſtatt 


lt tenant, 5. H. 7. 41. a. & que il poet render i' adlion ou levier Fine; & que il plead releaſe fait al tenant, puis que il 
ad enter en le garrantie. | . 


Maxime, o# En touts cafes quant un home eſt eins de tjel eſtate, a q un garrantie poet eſtre annexe, al temps 
releaſe enurera de creation del eſtate, ſi le releaſe ſoit fair a tiel eſtate, tiel releaſe ne enurera per voy de entry 8e 
per vn de entiy feoffment; car C eſt le reaſon del diverſitie miſc y Littleton, ſc. quant le Diſſeiſor enſeoffe 2, fi le diſ- 
&> feoffment, ſeiſee releaſe al un de eux, il ne tiendra ſon compagnion hors; le reaſon eſt, pur le poſſibilitie del 
garrantie; car ſi T enurera ꝓ voy de entrie & feoffment, c deſiroicra le garrantſe, q fuit mult favour 
en ancient livers 2 1. H. 6. 41. 22. H. 6. 22. Et pur ceo, le antient ley fuir, q fi diſſeiſor uſt fait feoff- 
ment en fee ove garrantie, ou ad fait done en frankmarriage, qᷓ implie garrantie, le diſſeiſee ne poet 
aver enter ſurluy pur ſalvation del garran ie, come eſt tenus en 1. Af. 13. 27. A. 31. 29. 4. 54. & 
un antient liver en 20. H. 7. Br. Tit. aſſiſe 432. : 

Mes en toutes caſes quant 2. ſont eins merement ꝓ tort, ſans aſcun title, la (come Littleton dit) 
releas fair al un enurera ſolement al luy, & il teignera ſon compagnion hors. Et. pur E, fi leſſee pur 
ans fait feoffment en fee a 2. & puis le leſſor releaſe al un de eux, ceſtuy a 5 releaſe eſt fait, ne tien- 
dra ſon companion hors, & uncore ils ſont diſſeiſſors: mes fi home fait leaſe pur vie, & puis le leſſor 
fair Charter de feoffment a 2. & letter d' atturney al un de faire liverie, q̃ fait ceo. accordant & puis 
le leſſee releaſe al un de eux, ceſtuy a q releaſe ẽ fair, tiendra ſon companion hors ; car e mitte le 
droit ſolement a ceſtuy, a q le releaſe fuit fait. 

Deux diſſeiſors ſonr, & le diſſeiſee releaſe al un de eux ſur condition, ore eeſtuy a 5 le releaſe & fait, 
tiendra ſon companion hors ; mes ſi apres le condition ſoit enfreint, ils ſont Jointenants arrere. 17. A/. 

Si mon tenant pay mon Rent a 2. fi jeo releaſe al un de eux, ceſt releaſe veſtera entier Rent en 
ceſtuy, aq le releaſe eſt fait, 18. Af. Mes fi mon tenant deliver un gage al eſtranger pur le Rent, en 


noſme d' atturnment, releaſe al eſtranger eſt tout ouſtrement voide. 
Lect ura 


UMI 


4 
Lectura Quinta. 


Il ſoit ſeignior & tenant, & le ſeignior releaſe tout le droit, qᷓ il ad en le terre; ou. tout le drolt Il 
8 ad en le ſeigniorie al tenant, per fait, ou per fine, le ſeigniorie eſt extinct a tours jours, ſans 
ceux parolls ſes Hei res, Littl. 112. 26. H. 8. 42. E. 3. 13. E. 3. 18. E. 3. 114 H. 4. Brooke Releaſe 86, 

Mes fi le ſeignior en m̃ le caſe per fait ou per fine releaſe al tenant pur terme de ſon vie, ou en 
taile, ceo n' extinct l'entier ſeigaiorie, p̃ ceo qᷓ le ſeignior departe ove un enheritance en poſſeſſion. 
Mes fi le diſſeiſee releaſe al diſſeiſor pur vie ou en taile, T mittera le droit en le diſſeiſor a tours jours, 
pur ceo q̃ un nude droir paſſe del diſleiſee, & nemy aſcun choſe en poſſeſſion 6. E. 3. 45. E. 3. Mes 
ſi le diſleiſee releaſe al diſſeiſor ꝑ fait indent, ou ꝓ fine pur vie, ou en talle, apres lefiate pur vie 
fine, ou done en taile determine, le diſſeiſce poet enter arrere, coment q forſque nude droit paſſe p 
releaſe. | | 1 12 << oh 

Si deux Joyntenants ſont en fee, & Pun releaſe al auter tout ſon droit, & ne dit, a aver & tener a Pointen unt re- 
1% & a ſis btires, uncore ceſt releaſe done fee ſimple 19. H. 6. Mes fi deux coparceners ſont, & l'un (e A ſor com- 
releaſe al auter tout ſon drolt, un eſtate en fee fimple ne paſlera ꝓ tiel Relaſe. pant on, &. 

Si baron & feme, & un tierce perſon ſont Joyntenants en fee, & le tierce. perſon releaſe al baron P47cerer 4 
tout ſon droit, ſans dire, 4 aver & tener a luy & ſes heires; uncore le baron ad fee fimple, & le feme Pacer. 
prendra riens per ceſt releaſe, come ad eſtre adjudge ; & uncore enurera per mitter leſfate. Eſcots 
Caſe. | 
5 2. tenants en common ſont, & l'un de eux releaſe al auter en fee, & fait liveric & ſeiſin ſecun · Deux tenants 
dum formam chartæ, le liverie eſt void, & auxi le Releaſe. 10. E. 4. 8 en common font 

| | Spe compoſiti on pur 
preſenter per turne al advawſon, & puis l'un releaſe al auttr, eſt bone releaſe. 39. E. 3. 37. Br. Releaſes 37. 


Seignior & tenant ſont, le tenant eſt diſſeifie, le diſſeiſee purchaſe le ſeigniorie, & releaſe ꝓ fait, 
ou fine, tout ſon droit en le terre, ſavant a luy ſon ſeigniorie; le ſe ignlorie p tiel releaſe n'eſt pas ex- 
tin& : Mes fi en mi le caſe le ſeignior n'ad riens en ou hors del terre, forſque ſolement le ſeigniorie, 
& fait tiel releaſe, ſavant ſon ſeigniorle, tiel ſavant eſt voide; pur ceo q Fentier operation ſerra re- 
ſtraine ꝑ le ſavant. 9. E. 3. 12. E. 4. Colledge Lingfield's Caſe. . 

Seignior & tenant ſonr, le tenant tient 3. acres p 3 8. le ſelgnior releaſe tout ſon droit en un acre; 
tout le ſeignlorie eſt extin& : & uncore fil grante tours le ſervices, iſſuant hors del un acre, riens 
paſſera. 20. H. 6. 34. 4. p. 15. 7. E. 4. k 3 88 15 

Si Deux Jointenants ou tenants en common ſont, & ils ſont diſſeiſe, & puis Pun de eux releaſe 


Sezgn'or releaſe 
tout ſon droit 
en part del te- 


tout le droit, q̃ il ad en le moitie, il ſerra bar de ſon droit en tout; & uncore cheſcun jointenagt —_ 4 
eſt ſeiſie per my & per tout. 45. E. 3: Mes fi Deux Jointenants ſont de 2. acres, & ſont diſſeiſie, & un part, 


releaſe tour ſon droit, q il ad en Fun acre, ceo barrera luy forſque del moitie de ceſt acre tantum, & 
uncore le moitie de 2. acres eſt un acre. 45. E. 3. 16528 OM 0 

Si grantee d'un rent charge de 20 s. releaſe 10 8. al terre tenant, ? eſt aſſets bone, & Pentier rent 57 home leaf 
ne ſerra extin& : Meſme le ley de Common de paſture, Common de Eſtovers, & touts choſes encoun- pur ve rendant 
ter common droit, le grantee poet releaſe parcel de eux al terre tenant: Mes file grantee purchaſe rent, le leſſor 
parcel del terre, touts tiel choſes encounter common droit ſont extinct; pur ceo,q en Aſſiſe pur eux, poet releaſe 
tours le terre tenants covient deſtre noſme , & entant q le grantee ad parcel del terre per ſon act de parte del rent 
meſae, tout le rent ſerra extinct. Iſſint fi home ad Rent charge hors de 20 acres, fil releaſe tout ſon & !e reſt re- a 
droit en un acre, ceo extinct le grant en tout. 34. 40. p. 15. maine.g. E. 3. 


Br.Releaſes8 3. 
le ſeignior poet rileaſe parte del ſervices, & le reſt remain. 14. H. 4. 7. 5 


— 


Lectura Sexta. 


Le forme del Fine ſur connſans de droit tantum. 


| Concordia talis, quod predifius A. B. recognovit manerium predifium cum pertinen. efſe jus ipſius Forme del Fine 
W. P. & illa remiſit & quitte clamavit de ipſo A. B. & beredibus ſuis, prefato W. P. & heredibus ſur conuſans de 
ſuis imperpetuum. Et preterea idem A. B. conceſſit pro ſe & heredibus. ſuis, quod ipſe warrantiz. mane» droit. 

rium prædictum cum pertinen. præfat. W. P' & heæredibus ſuis contra omnes homines imperpetuum, &0. ä 

Ceſt fine ſur conuſans de droit eſt executorie, & pur executer ceo, le partie Conuſee poet aver Fine ſur conu- 
un Scire facias. Mes fine ſur conuſans de droit come ceo q il ad de ſon done eſt executed, d'ont le ſans de droit 
Conuſee ne uncques avera aſcun Scire facias; mes uncore cheſcun de les fines done un fee ſim- tantum done 
oe : le Conuſee ſans ceux parolls, ſes heires; car cheſcun fine ſur conuſans de droit eſt intend fee fee ſans parol 
imple. Heires. 


: 


Le 
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Le forme del Fine ſur Grauni & Render. 


/ 
Forme del Fine Et eſt Concordia talis, tout ut ſupra, ſavant qᷓ ceux parolls ſont adde come ceo & le dit W. P. ad 4. ſon 
ſur Grant & dont; & apres le dit clauſe de garrantle, doncques le Graunt & Reader eſt en tiel forme, Et pro bac 
iete clamat. Parrantia, fine & Concordia, iden W. P. conciſſit præfato A. B. nantriun predifium 


Render. recoęn. qu — þ 
cum pertinen. Habendum & ttnendum durante tota vita ipſius A. B. vel bærtd. ipfins A. B. de corpore ipſius 


| A. B. vel hered. ſuis inperpetuum. Reddend. &cc. 

Graunt & Ren · Ceſt ſine eſt executorie auxi, come "= pleinment en noſtre livers ; & eſt aſcavoir, q ceſt fine 
der ne poet fur Graunt & Render ne poet eſtre levle ſur un fine executorie : & pur ceo, fi home levie un fine for 
eſtre ſur Fine conuſans de droit tantum al 1. S. il ne poet graunte & render les terres arrere al Conuſor, pur ceo, 
* 1 le Conuſee n'ad riens en les terres, tanque execution ſuc, & home ne poet graunt ceo, que 
2 He 3. 2. I n'ad. 

Quære, ſ poet yill en 7. E. 3. fol. 14. volle aver treate un fine ſur conuſans de droit tantum, & que le Conuſee 
Render ſur Fine grante & Render un Robe annualment pur vic al Conuſor, ove clauſe de diſtreſſe; & tiel render ne 
ſur Reltaſe, qut fait reſcelve, pur ceo q le Conuſee ne poet charger ceo, que il n'ad: Mes fur fine execute, come 
enurera ptr voy fine fur conuſans de droit come ceo & il ad de ſon done, ou fine ſur Releaſe, on fine ſur ſurrender, 
a” extinguiſh- graunt & render poet eſtre falt; car ceux fines ſont maintenant execute, & pur ceo, le Conuſee poet 


r 
ment; car le len grauiit 8 render. 24. E. 3. fol. 36. 
conuſet riens Applert per noſtre livers, q fi baron & feme levlont un fine a JS. ils poet grante & render al baron & 


priſt. a les heires a touts joures. 14. E. 3. Tit. Fints 61. 66. 
Iſſint fi baron feme conuſt per fine, le conuſee poet graunte & render parcel al baron ſolement, 


& l'auter parcel a luy & a ſa feme 19. E. 3 33. Tit. Fines. 61. 
Iſſint ſi covenant ſoir port p 2. le defendant poet conuſter l'un moitie al auter; ou l'un parte en 
ſeveraltie al un, & lauter parte en ſeveraltie al auter. Mes ſemble 7. E. 3. 25. fi 3. port Brief de 
Covenant, le fine ne ſerra levy a 2. ſolement; mes en Brief de Covenant per 2. le defendant poet levy 
fine al un, le remainder al auter, ou levy fine al un rendant rent, & p Mi le fine graunte le reverſion 
al auter, 16. E. 3. Br. Tit. Fines 5. J. 36. H. 8. | 
Maxime. Nul prendera immedlatement ꝓ le Graunte & Render, mes ceux, ou aſcun de eux q̃ fueront par- 
ties al Conuſance, & nul auter, nſent pluls qᷓ un fine poet eſtre levy al un immedlatement, 4 n'eſt par- 
tie al Brief de Covenant, come le liver eſt en 7. E. 3. 64+ 
Dicitur expreſſement en 30. H. 8. Er. Tit. Fines 108. nul prender le primer eſtate p le fine, mes 
ceux q ſont parties al Brief de Covenant ; mes cheſcun eſtranger poet prender remainder, mes jeo in- 
2 fl. 3. tend, q ceo eſt miſreport; car ceo ſerra nul prender les immediate eſtate ꝓ le graunte & render, mes 
ceſtuy q fult mT al Conuſance ; mes en remainder, eſtranger poet prender, come p un caſe miſe 
la pur example, plelnment applert : & iſſint ſont les livers en 42. E. 3. 2. 16. E. 3. Br. it. Fines. 3. 


7 E. 3. 64. : 
Fine hey enter A. & B. d 4. conuſt al B. & il render al 4. Habendum ei & E. ſa feme & beredibuy 


vos K. procreabit de corpore E. la K. n'ad riens : car el neſt noſme en le premiſes, mes en le Habendum, 
cl ne fuit partic al Brief de Covenant. 24 K. 3. 28, 


Lectura Septima. 


Rois partes ſont requiſite a le levler de cheſcun fine, viz, Conuſor & Conuſee , & un competent 
Court pur —— 8e recorder le Conuſans des parties, ; 
Queur ptrſon I Deane ſoit ſeifie de certein terres, come de (es diſtin poſſeſfions, le Deane poet faire conu- 
— ? . 95 fans; Mes fi Deane ſoit ſeiſie jointment ove ſon Chapter, il & le Chapter ne poent leyjer fine. Meſme 
4 * 4 Me je Ley eſt, de Major & Comminalty, & de touts auters joint Corporations, ils ne poent faire aſcun Co- 
? 5 nuſans. Mes auterment eſt de touts ſole Corporations ; & le Reaſon eſt, pur ceo q̃ nul poet faire 
Conuſans p Attorney, & Corporations aggregate de pluſors, ne poent appeare en proper perſon. 

Prior datiue. Si Prior dative & Removeable , & n'ad Covent, ne Common Seale, levy un fine, ceo liera ſon Suc- 
Parſon. ceſſor a touts jours; mes un Parſon, q ne poet aver Briefe de droit, ne liera ſon Succeſſor ꝓ tiel fine 


levy. 2 R. 3. 5. 12 H. 4. II E. 2. 
Si le Patron ſole graunte Rent per fine, ceo eſt void graunte de lier Egli ſe. per cur. 38 


Patron. 
E. 3. 8. 4. 

Infant ne doit levier fine, & les Juſtices de lour difcretions ne vollent accept tlel fine. Ceo liera 
Ienfant, fil ne avolde ceo durant fon minorite, nent obſtant aſcuns Statutes; come ad eſtre ad judge, 
encounter l opinion de catiyn Chiefe Juſtice, en Stowel's Cafe. 

Peme covert Feme covert ne doit levier fine, fi non q̃ el ſoit examine car ceo voile I'ſtatute appelle, Modus 
ave fon Baron, Ltvandi Fines en an 18 E. 1. & uncore, fi ſeme covert ove ſon baron levy fine ſans aſcun examinati- 
on, ceo liera la ſeme, & ſes helres a tours jours ; & nul remedie a reverſer ceo: Mes les Juſtices 
offende grandement, fils accept tiel fine ſans aſcun examination; & þ ceo, ils touts foits er officio 
examine les femes. 
Sur ceſt Reaſon, ſi ſine ſoit levy al baron & feme de certalne terres, ils ne poet graunte & render 
un Rent al Conuſor, hors de les terres, þ ceo q̃ les Juſtices ne poent examine le feme ; entant q̃ le 
Rent n'eſt conteine deins le Brief de Covenant 5 & uncore en noſtre livers tels graunts & Renders 


avont eſtre accept. Si 


Infant, 


UMI 
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Si home de non ſane memorie, Ideot, home natus mutus, cœcus & ſurdus, ou p dures & doubte Home de 103 
d' empriſonment, ou menace de vie ou member levy un fine, (i les e ceo accept, ceo eſt aſſets ſane mor ie, 
bone, & liera a tours jours. Mes les Juſtices ſils conuſt tiels imperfection, & diſabilities en le Conu- &c. 
ſor, de lour diſcretions ne vollent accept tiel fine. 

Si feme covert ſolement levy un fine, file baron moruſt devant, q il enter & defeate ceo, ceo liera Feme covert 
le feme & ſes heire, a touts jours. 7 H. 4+ 23+ 2. R. 3. 10. 9 H. 6. 33. | Oo ſole. 

Iſſint fi feme covert priſt auter baron, & cl ove ſon ſecond baron levy un fine, fi le primer baron 
mof devant aſcun entry fait per luy, ceo liera le feme & ſes heires a touts jours, & uncore un liver & 
al contr. 32 H. 6. 27. : : | | 
Si feme covert, come feme ſole, levy un fine executorie, & puis execution eſt ſuc envers luy & 
fa baron, le baron fair defaulre, & le feme eſt reſceive, el defeatera ſa Fine demeſne pur le benefit 
del baron; come un liver eſt adjudge, & uncore el appiert en manner, come feme ſole. 17. 4. 17. 

Si home fait conuſans en mon noſme, & ſur ceo fine eft levy, coment ꝗᷓ ne ſont aſcun de mon 
noſme, jeo bien avoidera ceo en pleading, come adire qᷓ ſont 2 E. c. un de D. & q̃ jeo ſoy E. c. de 
S. & I E. c. de D. levy le fine, ſans ceo q E. c. de S. levy le fine, & ceo avoldera le fine. 1 H. 4. 6; 

& uncore, 34 H. 6. 19. Danby tient le contra. ö 


Lefura Octava. 


Onuſance come ad eſtre dit devant, ne poet eſtre fait a luy immediatement, q̃ n'eſt pas partie Queur perſons 
al Briefe de covenant; mes p voy de rem t᷑ poet eſtre. poent eſtre 
rine ne poet eſtre levy a 2. homes, & a lour heires. Car les Juſtices ne voilent accept tiel conuſets. 
fine, Mes tlel fine levy p le Roy eſt aſſets bone; & les Juſtices ne voilent tiel fine refuſer. II- 
ſint poet tenant le Roy levy fine a divers, & lour heires, pur le benefit le Roy. 33 H. 6. 52+ 7 
H. . 7. . - , 0 A 
Fine levy a un Corporation 4 eſt aggregate de pluſors eſt aſſets bone; car home poet receiver fine Corporatzon 
p Attorney; mes ne levy fine p Attorney, p le expreſſe parolls del eſtatute, An. 15. Ed. 2. fait a Car- aggregate co- 
{ile, pq eſt purviewe, partes finis perſonaliter veniant caram Juſticiariis, ut eorum etas, facultas, ſeu nuſans priſt pir 
alis deſectus per eos adjudicari poſſint; & eſt alcayoir, q touts tiels perſonnes q poent eſtre Grantees, Atorney. 


poent eſtre Conuſees. $500 | 5 Maxim. 
Si fine ſoit levy en Bank le Roy, ceo n'eſt voide, mes voidable, per Brief de Error. 36 Quel Court 
H. 6. 34e eſt ſufficient 


Note q per le ſtatute appelle Modus levand; fines, eſt purviewe, q fine covient eſire levy devant 4. 4e prender co- 
Juftic. en Banke ou en Oyer, & non p ailors ; mes ore per le ſtatute de 4. H. 7. fine levy devant ns. 
les Juſtices del common Bank eſt bone, coment q ne ſont forſque 2 Juſtic. la. Devant 2. 

Si le Roy p ſes Letters Pattents graunte a un auter Conuſans de touts manners de pleas, & execu- Juſticts. 
tions de ceo z ou graunte tenere placit. c. uticore tiel Pattentee ne poet aver conuſans, ne tener plea 
de covenante de levier, ec. 44 E. 3. 37. 

Nota q dicitur en noſtre livers, q fi un Citie, ou un Ville corporate avont uſe temps de ont q̃ me- 
morle des homes ne courge al contr. a tener touts manners de pleas, cibien touchant le Realtie, come 
le Perſonaltie; ou fi un Citie ou Ville corporate ad aſcun ticl Franchiſe p Graunt le Roy, uncore ils 
ne poent levy fines. Mes Brooke dit, q̃ ſi ils ontuſe la a levier fines, & eſt aſſets bien. Mes ſouth 
eorre&ion jeo ne puls voyer coment tiels fines ſerront bone. Car ceo eſt expreſſement enconter le 
dir eſtatute appelle Modus Levandi Fines, qᷓ purviewe, 4 nul ſerra levy forſque ſolement en le Com- 
mon Banke, ou devant les Juſtices de Oyer. Iſſint q nul fine poet eſtre levy en aſcun auter lieu, 
fi non q ẽ ſoit eſpeolalment done ꝑ leſtatute ( come moy ſemble;) come fine ne poet eſtre levy 
en antient demeſne pur le cauſe avantdit, & pur © q n'eſt courte de Record. Mes Fines poent eſtre 
levy deins le Countie Palatin: de Lancaſter, & deins le Countie Palatine de cheſter, mes jeo intende q 
c eſt p force de divers Acts de Parliament en tiel ẽ᷑ fait & purviewe : & poet eſtre in aſcun Cities ou 
villes Corporate ou ils ont uſe de levie r fine, fi tours lour uſages. & cuſtomes ſoient confirme ꝓ Act 
de Parliament, ils poent levier fines la; mes tiels fines ne barrera aicun eſtaile taile, ne aſcun 
eſtrangers, queux ont preſent ou future droit. 


Lectura Nona. 


N Ote geſt purviewe ꝓ un eſtatute falt a Carlile An, 15. E. 2. Quod fi aliquis Sener, debilis vel 
dtcrepidus venire non poſſit, tunc habeant 2. Juſtic. vel unus Fuſticiarius ſecrum ( ſs unus Adeat ) 
uno Abbate, Priore, vel Milite poteſiatem eundi ad illum, & capiant ſuam Recognitionem. ; 

Mes a ceſt jour eſt uſe, qᷓ un Judge, Serjeant, ou Chivaler poet prender conuſans ſolement per 
Brief de Dedi mus poteſtatem, Ie quel eſt dire&ment enconter le Letter del dit eſtatute. Car le pur- 
_ — dit eſtatute eſt, que 2. Jaſtices, os lun Juſtice pernant ove luy un Abbe, Prior, on Chi- 
valer, &c. 


Queux poent 
prender Conu- 
ſans per Dedĩ- 
mus poteſtx- 
rem, 


£ Moy 


—_ 
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Moy ſemble fi fine ſoit levy devant aſcun yp force de Dedimus poteſtatem, q n'eſt Judge, Abbe, Chi- 
valer ne Serjeant, q C eſt error, & poet eſtre reverſe, en Banke le Roy p Brief de error: Mes dicitur 
in vet. N. B. que Serjeant jure al Roy poet prender Conuſans p Dedimus poteſtatem, de uncore il n'eſt 
noſme en I'ſtarute. f | 

Si un Chivaler ſoit create, & fait un Counte, uncore il poet prender Conuſans p Dedimus poteſta- 
tem: Mes fi un Abbe ſoit create un Eveſque il ne poet prender Conuſans. 

Si fine ſoit levy a un des Juſtices del Common Banke, ou a un Serjeant del Ley, ou a un Chivaler, 

Se file Juſtice, Scrjeant, ou Chivaler priſt le Conuſans del fine, T eſt tout ouſterment voide, quia 

- Judex in propria cauſa. 8 H. 6. p Martyn. : ; | 

Sans Dedimus Si un Scrjeant ad Pattent le Roigne deſtre le Chief Juſtice del Common Bank, il poet prender Re- 
Poteſtatem. cognifance, devant que il ſoir jure ſans Dedi nus poteſtatem. 8 i 

Nota que eſt purviewe pl'ſtatute de 18 E. 1. que eſt appel l' ſtatute de Fini bus que fine covient te 
levy al meins devant 4. Juſtices del Bench, ou en Oyer: Mes ore E purviewe ꝓ ['ftatate de 4 H. 9, 
que fines levy devant les Juſtices del Common Banke ſerra bone. Iſſint que fi ſont 2. Juſtices, le fine 
levy devant eux ẽ bone; Mes fi tours ſont mort forſque un, fige levy devant luy (come moy ſemble) 
n'eſt pas bone, ne available, mes erronious. | ; | 

Le Chief Juſtice del Common Bank poet prender Conuſans en pais ſans aſcun Brief de Dedimus 
poteſtatem, & iſſint ne poet le Chief Juſtice de Angleterre, ne aſcun auter Poe noſtre Seignioreſſe 
le Roigne, & T ſemble dtc p Cuſtome & uſage: Car jeo ne trove aſcun tie eſpecial authoritie done 
al Chief Juſtice del Common Bank, ꝓ aſcun eſtatute. : i 

Eſt aſcavoir, que le direct order et Courſe de levier un Fine ẽ, primerment de ſuer Brief de co- 
venant, ou auter Original Brief; et donques le Dedimus poteſtatem, et donques a faire le Conuſans; 
car le Dedimus poteſtatem recyte le Brief de Covenant dee pendant, et uncore eſt communement uſe, 
a prender le Conulans primerment, et donques a purchaſer le Brief de Covenant ove antedate. 


Nota. Si le Dedimus poteſtatem ſoit de pluis eigne date, que ẽ le original Brief de Covenant, c è Error. 
conuſans void Si Juſtic. priſt un Conuſans, et puis le Roy moruſt devant aſcun Brief de Covenant, ou Dedimus 
per mort le poteſtatem ſur le conuſans, ẽ tout ouſterment voide. Iſſint ſerra (come moy ſemble) al Common 


Ley, fi Brief de Covenant ou Dedimus poteſtatem uſt Te ſue, et conuſans priſe, et puis le Roy moruſt, 
que tiel Conuſans ne ſerra reſceive; Mes ore a ceſt jour, auterment ẽ; car ore un Brief ne abat:ra 
ꝓ le mort le Roy: mes en m̃ |: Caſe fi le Silver le Roy uſt te enter ſur le Dorce del Conuſans, don- 
ques le mort del Roy, ne le mort del Conuſor, ne del Conuſee, ne f.rra le Conuſans voide: Mes fi 
le Silrer le Roy ſoit enter, coment que ne ſoit certifie en le vie le Conuſor, e ẽ aſſets bone; come fi fine 
ſoir conus devant un Judge, et le Conuſor mor @ poet ẽe enrolle apres. 

Si le Judge priſt le Conuſans et moruſt, un certiorari ſerra agard a ſis Executors a certifier le Co- 


nuſance. Fitz. 147. 


Roy. 


Leffura Decima. 


Fint ſans Ori- 


E T ẽ aſcavoir q fi les Juſtices accept un fine ſans aſcun original Brief, ceft fine n'eſt pas voide, 
ginal. 


mes avoidable p Error en Bank le Roy; car ceo reſt pas Coram non Fudzce , entant q̃ le ju- 
ſtices ont power del choſe, coment q ils procedont inverſo ordine. Iſſint eſt en Original Brief, fi le 
picint ſoit retreate, & un Retraxit enter, & puis Je parties accord en Court en nature d'un fine,& le 
Court ceo accept, ceſt Error; car le Original eſt determine, & les parties n'ont jour in Court. 37. A. 
p 17. Br. Fines 82. ' 
Sur quel Brieſ' En Brief de Aunui tie, le Defendant poet levy fine al pl. Iſſint en un Brief de rationabilibus demiſis, 
Fine pott ijt;e fi un piſcharie ou auter choſe ſoit ject p les demiſors al un des parties, en conſideration de ceo, ce- 
lety. ſtuy partie poet levier fine d'un Annual Rent al auter ß le dit piſcharie, & ceſt fine eſt aſſets bone, 
& Reſceivable. En Brief de Meſne le defendant poet conuſer le Aquital per fine. 20 H. 6. 3. 4. 

En arrantia chartæ quod warran. unam acram, le defendant poet conuſter tout ſon trols qilad 
en ceſt acre al pl. & le fine aſſets bien reſceivable: Iffint ſi a ceo jour le defendant voile levy fine de 
M . acre, — d'un auter acre, le fine n'eſt bone þ le auter acre, car ceo n'eſt compriſe deins le origi- 
nal. 20. H. 6. 3. 4. 

; = — ſur Brief de 4yel fine poet te levy: Iſſint en un Quod permittat d'un chemin fine poet 
te levy de c. 

En Antient temps en Quare inpedit fine puit aver & levy d'un Advowſon; mes a ceſt jour tiel fine 
n'eſt reſceivable, p ceo q n'eſt q perſonal action. Mes en temps le Roy. H. 3. fines ſolent te levy en 
tiels perſonal actions; mes en Brief de meſne, warrantia Charta, Quem redditum reddit, Per que ſervitia, 
Qui d juris clamat, fine poet Ee levy des terres compriſe deins le Brief; & uncore nul terre eſt dd, 
ou ſerra recover en eux. Mes come Statham dit en touts Briefs ou terre eſt dd, ou ſur auter Brief, 
q charge terre: Un fine poet &e levy de le terre compriſe deins le Brief. 

En temps paſſe fines fueront cy uſualment levy ſur un Brief de warrantia charta, come ore ils ſont 
ſur Brief de Covenant : Mes en touts actions ou terre n'eſt dd, ne deſire charge, fine ne poet eſtre 
levy ; & en perſonal actions fine poet eftre levy. En un Aſiſe de darrein preſentment le pl. conuſt 
Fadyowſon, p quel la feme grante Annuitie. 


Maxim, 


Le&ura 


UM. 


( 
Lectura Undecima. 


I Precipe ſoit port vers tenant pur vie, & ſur ſon defaulte, ceſtuy en Reverſion eſt reſceive, 
ceſtuy en Reverſion poet levier fine al demandant de ceſt Reverſion, & uncore nul Brief eſt 
pendant inter eux. 18. E. 2. 82, 21. E. 4 5. M le Ley de vouche & prie en aid. 5 H. 8. 7. 


Fine poet eſtre levy de libera falda, come d'un choſe en groſſe, & ceo ſerta reſctive. x E. De queux choſes 
3. 32s — poet eſtre 
* 


| ey, 
De touts choſes d'ont Præcipe quod reddat giſt, un fine poet ee levy ; & de aſcuns choſes d'bnt nul de libe rafalda; 
Pracipic giſt, fine poet eſtre levy ; come un fine poet eſtre levy de paſture pur 2. boeffes, car de ceo De touts choſes 


giſt Precipe quod red. 4. E. 4. 2. 27 H. 8. 12. J'ont Pracipe 
gilt, 
Un fine poet ee levy de Common de paſture, & uncore nul Precipe giſt de ceo. 4 E. 4. 2.27 H. 9. 12. De Common de 
paſture. 


Un fine poet efire levy de Corodie, car de ceo giſt Nuper obiit. 19 E. 2. 10. 40. 11. 4 E. 4. 2. De Corodie. 


Fine poet eſtre levy d'un Office, & uncore nul Præcipe giſt de ceo, ne Aſiſe al Common Ley, mes D*un Office. 
ſolement un Quod per mittat. 7 H. 6. 8. 


Fine poet eſtre levy de Cuſtodie d'un Forreſt, car de ceo giſt Precipe. 27 H. 8. 12. De cuſtodia 
I Foreſt e. 
Fine poet eſtre levy d'un Annuitie, & uncore ceo eſt choſe perſonal. 11 H. 4. D'un Annuitit, 


Vide 13 E. 3. Tituls fints 68. Covenant fuit port d'un Market, & Keles voile aver treate le Peace, & D'un Market. 


Curia noluit recipere, car Præcipe ne giſt de ceo; & uncore fine poet eſtre levy d'un boylarie, & un · 
core nul Pracipe giſt de ceo. 19 Af. 12. | 


Fine poet eſtre levy d'un Chimin en quad Permittat, & uncore nul Præcibe giſt de ceo. P' ching. 
2 E. 3· 1 3. 


Fine poet eſtre levy d' un Rent novelment create, et uncore nul Præcipe giſt de ceo; & uncore Dun Rent. 
„ * de aſcuns ſont al contra. 10 E. 4. Mes puls en 22 E. 4. eſt adjudge 19 E. 3. titalo 
Abbe 13. 


Fine poet eſtre levy de 2. Gorſes & piſcharie en le Ewe de D. 1 E. 3, 4. 4. D'un Piſcharit. 


Si Brief de Covenant ſoit port d'un Mannor forſpris un Meaſon, & de ceo fine eſt levy ſans aſcun Brief de Cove. 
forſpris, uncore le Meaſon ne paſſera, pur ceoq ne fuit conteigne deins le Brief. 38 E. 3. 17. — pr 
7755 ne 


Iſſint fi quod Permirtat ſoir port d'un Chimin, & le def. levy fine de Chimin & auxi de molin, 8e 45 %ig. 
de paſture, q ne fuir compriſe deins le Brief, eſt adjudge q le ſuite fuir voide, pur touts les choſes Pur choſe nient 
nient compriſe deins le Brief ou Covenant, & uncore en antient temps, tiels fines ont eſtre reſceives. £9Priſe en le 
2 E. 3. 19. 19 E. 3. 6 uy co- 

Nota q̃ dicitur en noſtre livers, q i le Fine ſoĩt levy d'aſcun choſe, q n'eſt compriſe deins le Brief Maxi 
de Covenant, ou auter Original; ou q ne iſſue hors de M le choſe, conteine deins le Brzef de Covenant, — 
on auter Original, q le Fine pur tiel x nient expreſle deins le Brief de Covenant eſt voide. Er pur 
ceo ſi terre ſoir ſolement conreigne deins le Bri:f de Covenant le Graunte & Render poe eſtre d'un 
Rent iſſuant hors del terre conteigne deins le Fine. 19 E. 3. Br. Titulo Graunts 90. Mes vide la p̃ 
mM le Caſe eng E. 4. adjudge q̃ un Brief de Covenant fuit port de 3 3. Rent, & le Fine fuit levy d'un 
Annuite. 


Mes eſt adjudge en noſtre livers, q̃ lou un Ritehe port A e de darrein Preſent ment envers un Prior, 
q vient en Court & levy Fine && Releaſe del Advowſon al pl. ꝑ q le dit Ritche ꝓ aſſent del Ordinaric 
graunte un Annuitie al dit Prior, & ſes ſucceſſors imperpetuum, percipiend. per nanus perſone Eccleſiæ 
quicungue fuerit; & fuit adjudge bone grante; & uncore Pannuitie ne fult conteigne deins le Brief 
de covenant, ne iſſuant hors del choſe conteigne deins le Brief. 31 E. 3. Br. Titulo Fixes. go. 


. 


Lectura 


Qutux Britfs 
pient eſtre 
Ports en ville, 
ou lien conus, 
OF queux en 
Hamlet. 


(12) 


Lectura Duodecima. 


ET eſt aſcavolr, 4 cheſcun Præcipt covient eſtre port en ville, ou fen un lieu conus hors del ville, 8 
nemy en un Hamlet. Mes uncore Brief de Dower & Aſſiſe gift en Hamlet, car en Aſiſe le pl. reco- 
ver ꝓ vleu de Jurors & en Dower le dd neſt certain, mes dotem rationabilem, &c. uncore Brief de waſt 
giſt en un Hamlet. 7 H. 4. 8. 4. & Hanck. la dit, fi le lieu, ou le Brief eſt port ſuit Mannor, ou tiel lieu; 
le Brief fuir aſſets bien port. 6 

Touts perſonal actions poent eſſe port en un Hamlet. 

Nota q dicitur en 2 H. 3. 9. 8. q̃ fine ne poet eſtre levy en un Hamlet, & fi les Juſtices ſont aps 
priſe de ceo, ils ne voilent reſceiver tiel fine. Mes vide Br. Titylo Eines. 71. 7 E. 6. ou fuit agree p 
touts les Juſtices, q Fine & Brief de Dower poent eſtre port en un Hamlet; & iſſint dicitur en 38 H. 3. 
20. Þ Thorpe, ꝗᷓ M ad view un fine levy en un Hamlet, Mes Hale dit, en 1 H. 8. 9. 4. q ſi fine ſojr 
levy en A. B. & c. & nul de eux eſt Ville, ne Hamlet, mes certein Manſions, ou Meaſons, ſi ceo ſojr 
accept, ceo eſt Bone. : : | 

Aſſiſe port en Nova Forreſta eſt bone, & uncore nul ville, ne Hamlet. 18 libr. A. 30. 

Et uncore vide en 11 E. 4. 51. q̃ en Scire mo dexecuter un fine levy de terres en D. le tenant ne 
dirra, q il n' ad aſcun tiel ville, ou donque le fine ſerra voide p tiel plea 3 quel affirme, come moy 
ſemble Popinion devant en 2 H. 5,7, 8. q tiel Fine n'eſt reſceivable, ſi les Juſtices ſont appriſe, q le 
lieu, n'eſt forſque un Hamlet. Mes uncore ſi tel fine ſoit accept, ceo ẽ aſſets bone, d ne ſerra avo d 
p tiel plea, car le partie & touts ceux, q vient eins ſouth luy ſont eſtoppe a dire, q reſt ville. 

Mes dicitur en 8 E. 4. 6. q Scire jacias poet eſtre port en un Hamlet. : 

Fine poet eſire levy d'un Caſtle, ou d' un Mannor fans expreſſane en quel ville, ou Hamlet. 

Dicirur en noſtre livers, q al Common Ley, devant leſtatute de *. 2. cum de hits que recordata ſunt, 
Sc. q ſi un fine executorie ne fuit execute, q le partie n avera Brief de Fine fracto, en le quel le pl. 


recover forſque Damages. Mes ſouth Correction, devant le dit ſtatute de . 2. le Conuſee poet aver 


chirographer 
gard les Fines, 


Quand ſerront 
maun dss en le 
Treaſury. 

Cu/t)s Breviun. 


Grder de Ext. 
cut ion ſur Five 
en le Treaſury, 


enter ſur le Conuſor, & ſes heires, Car le dit ſtatute ne done aſcun entry al Conuſee, ou ſes 
heires. 

Si fine ſoit levy de terres en taile, le remainder en taile, le rem̃ en fee, & puis le fine eſt miſe en le 
Treaſurle, & puls le tenant en taile moruſt ſans iſſue, & puis ceſtuy en le remainder remove le fine en 
le Chancerie, & del Chancerie en le Common Bank per Mittinus, d' aver execution del dir fine, & 
avant execution ſue, ceſtuy en le remainder moruſt (ans iſſue, ceſtuy en le darrein remainder n'avera 
Scire facias pur aver execution ſans novel commandment : Mes en meſme le caſe, i ceſtuy en le Re- 
mainder en taile uſt ewe iſſue, & uſt devle devant execution ſue, uncore ſon iſſue poet aver Scire 
facias ſans novel commandment _ | 

Ceſtuy a q un Remainder fuir fait per fine ſuiſt Habere facias ſeiſinam al Viſcounte, & le Viſcounte 
retorne, que il ne poet faire execution pur refiſtance, & eſt adjudge que ſon reterne ne vault, & le 
Viſcounte fuit amerce al 20 marks, 

Dicitur en le 1 E. 4. 6. q de un fine levy devant temps de memorie, home n'avera Scire ſacias 
a ceſt jour pur aver execution de ceo. | 

Un fine executorie poet eſtre execute, devant q̃ le fine ſoit engroſſe; devant les indentures de 
fine fairs & deliver al parties. 


— ers 


Lefura decima J. ertia. 


82 a moy, q devant le fine ſoit engroſſe, q le Record del fine remainera ove le Chirographer, 

& ceſt le reaſon q fine ne poet eſtre levy en Bank le Roy, pur ceo que la n'eſt aſcun Chirogra- 
pher 3 & iſſint, & pur M le Cauſe le Record del fine ne ſerra remove per Brief de Error, mes ſole- 
ment un tranſcript del fine, & ceo appiert pleinment en noſtre livers. 

Appiert auxi en noſtre livers, q maintenant apres le Fine cngrofſe, ceo ſerra mande en le Treaſurle, 
I Z. « 

(£5. le ſtature de 53. E. 4+ c. 14. le Cuſtos brevium ad riens a medler ove Fines; Mes ore eſt done 
p dir leſtatute, q le Chief Clerk del Common Bank, q eſt le cuſtos breviun, gardera un record, vis 
le Note del Fine, ou Fine; q̃ files Notes en le gard le Chirographer, ou les Notes les Fines font 
embeſilles, ec. qᷓ̃ home avera recourſe al dit Rolle pur aver execution, & c. ſur q applert cleer- 
ment que le Record demurt ove le Chirographer, fi ceo ne ſoit embe ſille, eſt ſufficient d'ont execution 
poet eſire ſue. 

Donques quant le Fine eſt engroſſe, & miſe en le Treaſurle, ceſtuy q voile aver execution ſue, 
doit remove ceo hors del Treaſurie p un certiorari direct al Treaſurer & Chancellor del Exchequer 
en le Chancery, & del Chancery mande en le Bank ꝓ un Mitti nus; & donques hors de ceo, le Co- 
5 ou ſes heires, ou ceſtuy en le Remainder 6 come le Caſe eſt) ſuera execution per Scire 
A245. 

Dicitur en noſtre livers, que pur ceo le Scire facias iſſuant hors de Record del Fine, que ceo covient 


* 


de accorder ove le fine en touts points. 4 H. 7. 9. 


Et 


UN 


bh 


Et uncore ſi le ville ſoit omiſe en le fine, le Scire ſacias doit expreſſe ceo, & iſſint en ceſt 
Caſe le Scire ſacias varlera del fine. 38 E. 3. 19. | ; : | 

Iſſint eſt dit en aſcun livers, qᷓ ſi Fine ſoit levy en Hamlet, le Scirt faciar covient eſtre port en un 
ville. 21 E. 3. 14+ 39 E. 3. 19. 


3 ——— 
_— 


Lectura decima Quarta. 


UR I order del Common Ley, fi Fine uſt eſtre levy ſur Conuſans de Droit come ceo que il ad de ſon L'an & jour en 
done, & le Conuſee uft grante & render les tenements al Conuſor en fee, iſſint & le Conyſor con- que eftranger eſt 
tinewe touts foits en poſſeſſion ſans aſcun tranſmutation, & I an & jour paſſe, uncore ceſtuy q droit 4 ow ſon 
ad, ne fuit lie p l' order del Common Ley; Come tenetur pur le melfor opinion en 7 E. 3. meſme le claim, eſt del 
ley come la dicitur de Brief de droit, q fi un judgment ſoit done, & nul execution ſue, & ne beſolgue Fine levie, of 
a ceſtuy, q droit ad, de faire entry, ou claime, & tiel opinion ẽ affirme in Pl. Com. 357. nemy del extcu 
Nes moy ſemble, q per order del Common Ley, fi fine uſt ẽe levy ſur Grante & Render, ou auter tion ſur. 
fine executorie , & ceſtuy q ad droir, ne enter, ou feſoirt ſon claime, deins 1'an & jour apres le fine 
levy, coment q execution ne fuit ſue, q touts eſtrangers fueront barres ; ciblen ſur un fine executed, 
come ſur fine executorie & execution ſue. Er ceo pur 2. cauſes. Un pur ceo q Ian & jour ſerra ac- 
compt del fine levy, & nemy apres execution ſue. Car fi fine uſt eſtre levy Termino Michaelis, & 
execution ſue T:rmino Hillaris, an & jour ſcrra accompt del fine levy, & nemy del execution ſue. 
Car mittimus q execution ſoit ſue apres I'an, puls le fine levy, ceſtuy q droit ad, navera un an & 
jour apres l' execution ſue. Auter reaſon eſt pur ceo, q̃ le cauſe pur q un fine ẽ un final barre a touts 
eſirangers n'eſt per le tranſmutation del poſſeſſion, & le Notice 2 poet vener .pÞ ceo, mes en le ſo- 
lemnitie que eſt en le Court le Roy ſur le levieing d'un Fine, falt ceo d' eſſe bone barre atours efiran- 
gers. Car eſt deſtre intend, que le ſtrangers au ont plus toft notice del fine, ove tiel ſolemnitie le- 
vie apertment en Court le Roy, que d'un execurion ewe, que poet eſtre fait privement, c. Ec 
de tiel opinion ſont 2. livers 4 E. 4. 46. 11 R. 2. Et nota que dicitur en le fine de noſtre eftatuce, 
Fines in Caria noſtra levandi, publice, & ſolemniter legantur, & quod piacita interim ceſſent; Et hoc face 
per duos dies in ſepti nana. Meſme le ley en Brief de droit, Van & jour ſerra accompt del judgement 
done, & nemy del execution ſue. Et le reaſon, que en Brief de droit un judgment ſerra final, ſuic þ 
le tryal p grand Aſſiſe, ou per Battaile, quel tryal eſt publique, famous & notorious. Mes quant 
judgment apres le miſe joyne, uſt eſtre done per default, proclamations en tiel caſe ſoloit eſtre fait 
devant — per quel homes poent aver greinder notice. Mes i judgment uſt eſtre done ſur 
default, & nemy apres le miſe joyne, ceo n'uſt eſtre barre al eſtrangers p le Common Ley. 7 H. 4. 
En Brief de droit al Common Ley, fi le tenant uſt vouche, & le gr Aſſiſe paſſe pur le ddt. pur 
que le ddr. ad judgment enrers le tenant, & le tenant ouſter envers le vouchec, en ceſt caſe de ter- 
res recovers envers le tenant, ceſtuy que ad droit, covient mitter ſon claime, ou faire ſon entry deins 
an & jour apres judgment. 26 H. 8. 10 fl. 6. Mes de terres recov. en value nul beſoigne eſt de 
faire clayme, neque puis judgment, neque puis execution. Cauſa patet. 


s 


— ¶ ů 0 : A - 


— 


Lectura decima Quinta. 


I Diſſeiſor & diſſeiſie, & le ſecond Diſſeiſor levy un fine, & deins Van le primer diſſeiſor mitte Ty 
eins ſon claime, mes le Diſſeiſee ne enter, ne claime, Ian 8 jour paſſe, ore le Diſſelfie & barre ; Etre t 
Mes ſi le primer diſſeiſor enter p reaſon de ſon claime fait deins Van & jour, ore le fine eſt avoid, & oe es que fait 
le primer diſſeiſee poet enter ſur luy 19 E. 2. Fitz. Continual c aint. an.. 

Meſme le Ley, fi diſſeiſor uſt fait feoffment en fee ſur condition, 8e le Feoff. levy fine, & 1'an & 

Jour paſſe, ore le diſſeiſee t harre; Mes file Feoffor enter pur le condition enfreint, ore le diſſeiſee 
poet enrer ſur luy. Pl. Com. Stowel's Caſe. 

Si diſſeiſor de deux acres levy fine de ambideux, le diſſeiſee poet enter en Pun acre ſolement, & ,,,,, en 
ceo ne ſerra entry en ambidcux, coment que ils ſont en le ſeiſin d'un meſme perſonne, & d'un i ,,,, veſt = 
title. Iſſint fi home fait leaſe pur vie de 2. acres ſur condition, & puis le condition è enfreinr, le 5 . 
leſſor poet _ en l'un * ſolement & waive le benefit del auter acre, & uncore le Condition e en- 44 25515, G. | 
tier, per Cotteſnore. 1 H. 6. 4 3 

Si difſeiſor fair ſeveral leaſes pur vie, ou feoffments en fee de divers parcels, fi le diſſeiſee enter 
ſur le difleiſor en noſme de tout, ou ſur Tun leſſee, ou feoffee in noſme de tout, ceo ne deveſtera le 
franktenement, que «ſt en Tauter perſon, coment que eſt tout d' un meſme title. Mes fi diſſeiſor 
ſoit de 3 acres & leſſa un d'eux 2 J. S. pur ans, .& auter 4.1. N. pur vie, & le 3. il reteine en fon 
poſſeſſion, & le diſſeiſee enter ſur le diſſeiſor, en noſme de tours ; ceo veſtera en luy, clhien acre 
que fuir en leaſe pur ans, come le acre que fuit en ſeiſin del difleifor, & le reaſon de ceſt diverſitie eſt, 

Pur ceo que cheſcun entry covient enſuer le nature de fon action, & ſicome le diſſeiſee covient aver 
ſeveral Precip. envers ſeveral tenants de Francketenement, iſſint il covlent de faire ſeveral en- 


tries. 
a Si 


UMI 


( 14 ) 
i deux homes diſſeiſ. moy de 2. ſeveral acres ſeveralment, ore le entry ſur I un, ne poet eſtre le 
entry ſur lauter: Mes ſi l'un diſſeiſie lauter, iſſint q tout vient en un mayne, la le entry en un acre 
en noſme d ambideux ẽ entry en ambideux; car poet aver un Precipe. 9 H. 7. 25. 

Mes fi jeo enfeoffe un ſur condition d'un acre, & puis jeo enſeoffe luy d'un auter. acre ſur condiri- 
on, & puls ambideux les conditions ſont enfreints, fi le Feoffor enter en un acre, en noſme de ambi- 
deux, ceo ne veſtera ambideux en luy; car per un title le Feoffor ne puiſſoit aver action, & touts 
foits un entry covient purſuer ſon action. : : 

$i jeo ſue diſſelſie de 2. acres, q giſont ſeveralment, & ſont en ſeveral lieus, ou villes,  jeo enter 
generalment en un acre, ceo n'eſt entry en ambideux. Meſme le ley en touts caſes, quant le Franck- 
tenement eſt hors d' un perſonne, fi le diſſeiſee enter generalment en un parcel, ceo ne recontinuera 
ambideux. Car poet eſtre, q le diſſeiſor, ou le Feoffee ad garrantie, & pur ceo le general entry en 
un pacel, ne defetera ambideux. Mes fi home ſoit ſeiſie de mille acres en fee, & mor ſeiſie, ayant 

iſſue fits & file per un venter, & fits per auter venter, & eigne fits enter en un acre generalment, 
ceo cauſera Poſſeſſio Fratris en touts; car Ventler Frankrenement en ley fuit en luy devant; & nul 
Francktene ment veſt hors d'aſcun perſon en prejudice de luy, pet ſon garrantie, ou auterment. 


21 H. 7. 33. 


Lectura deci ma Sexta. 


Ou eſtate ſerra Ontinual claime falt hors de terre, quant le partie poet enter ſans doubte de mort, ou batte- 
weſt per conti- ry, eſt void. Auxi continual claime ne avallera le pari.c , quant fon entry n'eſt congeable; 
nual clai ne, ou fi nonq il ſoiten eſpecial caſes, come ſi le Diſſeiſee oſaſt enter ſans doubt de mort, ou battery, & 
nemy. il vient deins le view del terre, & claime le terre, le claime eſt voide; & uncore liverie poet eſtre 
del terre deins le view, mes riens paſſera, tanque le Feoffee enter. 
Dicitur en noſtre livers, q ſi le diſſeiſee n oſaſt enter en les terres pur doubt de mort, ou battery, 
uncore covient a luy de vener deins le view de meſme les terres, ou auterment ſon claime ne avai- 
lera luy; & iſſue ad eſtre priſe en tiel caſe, fil fuir deins le view ou nemy : Uncore Littl. dit, que 
il covient d' aler auxi pres a le terre, come il oſaſt. 38 4. pl. 23. Q fi le diſſeiſee n oſaſt enter, q 
claime fait inter ſes vicines ẽ aſſets bone; Mes la dicitur, q liverie poet eſtre fait deins le view, auxi- 
blen come un conrinual claime; \ 

Si le diſſeiſee falt continual claime, & ceo nient obſtant le diſſeiſor mor ſon heire deins age, & le 
Roy, apres office, ſeiſie le gard del terre, le difleiſee ne poet enter: Mes uncore opinion d'un Ju- 
ſtice fuit, q pur avoider le diſcent, le diſſeiſee poet faire continual clalme. Quere. 

Tenant pur vie eſt difſeifie, un collateral Anceſtor de cefluy en reverſion releaſe al diſſeiſor 
ove garrantle, ceſtuy en reverſion vient al terre, & la, ilclaime ſon reverſion pur avoider le garran- 
tie, ceſt claime ne availera luy: Meſme le ley (come ſemble) fi leſſee pur ans ſoit ouſted, & ceſtuy 
en le reverſion eſt dlſſeiſ. le leſſor ne poet faire continual claime; pur ceo, q̃ cheſcun continual 
claime covient a countervaile en ley un entry, & pur ceo que fon entrie reſt congeable, ſon claim 


n' ſt bone. Tamen quære. 


Lectura decima Septima. 


Ou eſtate ſtrra Iverfity & inter eſtates, q paſſont ꝓ liverie, & eſtates q paſſont ſolement per grante ; car eſtates 
defeate ſans q paſſont per liverle ne poent eſtre defeate ſans entry, ou clalme; mes auterment d'eftates 
q paſſont per grante ſolement; & pur ceo ſi home fiſt feoffment en fee, done en talle, ou leaſe pur 


entry ou claime, JP 
& Ro vic ſur condition, q ſi le leſſee falt tiel AR, que donque ſon eſtate ceſſera, coment J le feoffee, donee, 
ou leſſee falt tiel a&e, uncore ſon eſtate ne ſerra defeate, devant un entry. Mes fi home grante un 


Rent, advowſon, common, ou ſini lia q giſont en grante, en fee, en taile, ou pur vie ſur condition, 
q ſi le grantee, donee, ou tenant — vie fait tlel acte, q doncque ſon eſtate ceſſera, ou ſerra voide, 
en tiel caſe p Pact fair, leſtate eſt defeate, devant aſcun claime, 

Et quant al eftates, q paſſont per liverie, eſt auxi diverſitle, quant le Feoffor, donor, ou leſſor 
poet enter; car la il avera riens-devant fon entry, come en le caſe devant: Mes quant le leſſor, do- 
nor, ou Feoffor ne poet enter, la le ley judgera eſtate en luy arrere ſans aſcun claime; & pur ceo fi 
home fait leaſe pur 3. ans, ſur conditlon, q ſi le leſſee pala 10 lib. al leſſor, deins les primer 2. ans, 
q doncques il avera en fee, & puls le leſſee ne pala deins le 2. ans, ore le fee & franktenement, ſerra 
reveſt en le Feoffor, devant aſcun claime; & ceo eſt opinion de Mr. Littleton. Iſſint pur meſme le 
cauſe, fi home fait feoffment en fee ſur un collateral condition, & le Feoffee leſſe ceo arrere al Feof- 
for pur ans, & puis le condition eſt enfreint, ore le fee & franktenement ſerra reyeſt en le Feoffor 


ſans aſcun claime. 36 E. 3. 
Et 
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Et quant al eſtates, que paſſont per grante & auxi diverſitie, quatit le condition annexe a ticls 
eſtates eſt, q eſtate ſerra voide, & quant le condition eſt ſur condition, qᷓ le grantee ferra ou ne 
ferta tiel acte; & pur ceo, ſi home grant, un advowſon en fee ſur condition, q fi le grantee ne ferta 
nel act, qᷓ donques l'eſtate iſerra void, & puis le grantee ne fait I act, ore le fee & Francktene- 
ment ſerra en le grantor ſans aſcun claime. Mes ſi home grante un advowſon ſar condition, que le 
grantee paira al grantor 20 71b. a tiel Feaſt, ore fi le grantee ne paia les denjers accordant, uncore 
Peſtate n'cſt þ void devant claime fait: Mes de choſes giſant en grante, la eſt auter diverſitie ; car de 
choſes novelment create, coment q le condition ne ſoit, q donques l'eſtate ſerra voide, mes ſolement 
ſur condition, q i] ferra, ou ne ferra tiel a&e, uncore Veſtate ſerra void devant aſcun claime; & pur 
ceo fi home grante un Rent novelment create ſur condition, q le grantee paiera 20 lib. a tiel Feaſt, & 
puis le grantee ne pala les deniers al dit Feaſt, eſtate ſerra defeate ſans aſcun claime. 


Lectura decima Octava. 


LE Miſchief, Error, & Miſpriſion de Ley, devant le feaſance de ceſt eftatute fuit tiel; quant home Tes caſes de 

uſt eſtre loyalment ſe iſie des terres en fee, & uſt levy un Fine a un eſtranger, ſur conuſans de feaſans de cet 
droit come ceo que il ad de ſon done, ( car ſur nul auter fine un grant & render poet eſtre fait) & le eſtatute. 
Conuſee uſt grante & render meſme la terre arrere al Conuſor en fee talle, pur vie, ou pur ans, le 
helres del Conuſor, pur @ q le fine fult en prejudice de eux, fueront ſuffered & permitted d'averre, 
q devant le fine levy, & al temps del fine levy, & touts temps puis, lour Anceſtor fuir ſeiſie; & iſſint 
ꝓ ſufferance, & allowance de les adonques . tiels fines fueront avoides. 13 E. 3. 

Auxi, ou tenant en fee avoit accept un eſtate p fine de ceſtuy, q riens ad pur vie, ou en taile, iſ- 
ſint q ꝓ la ley le Conuſee & ſes heire: ſont concludes, & eſtoppes a tours jours a claimer auter eſtate ; 
uncore devant le feaſance de ceſt eſtatute, le dit averment fult reſceive en avoidance de tiels fines, 
8e pur pe 2. cauſes, & in affirmance & reſtitution del antient Common Ley d' Engleterre ceſt eſta- 
tute fult fait. 

Mes ſemble a moy, q le primer de le dits 2. Errors, ou Miſpriſions del ley permitte & ſuffer de- 
yanr ceſt eſtatute fuir fair, fuit trope abſurd, & manifeſt contraire en luy meſme : Car le he re le Co- 
nuſor endeavour ꝓ tiel averrement d' avoider le particular eſtate repriſe p ſon Anceſtor p le render, 
pur ceo que ceſtuy, que render, n'ad riens ( moy ſemble) que en ſcrurant a gainer le fee ſimple il 
pd nient ſolement le fee ſimple; mes auxi Veſtate pur vie, ou auter particular eſtate, que illint fuit 
render; car coment le render fuit void, come adonque Minus juſte fult allowe, uncore le fine ſur 
conuſans de droit come ceo, que il ad, &c. fuir bone, & adonques le dit fine eſteant bone ( car le 
imperfe& ou inſufficient render ne poet impeache ceo) & le Render eſteant void, le Reconulee re- 
teignera le terre, & le heire le Recognizor eſt tout ouſterment barre a touts jours. Et pur ceo les 
parols de ceſt eſtatute ſont voyer, viz. Que tiels averrements fueront contra leges & conſuttudines 
Regni noſtri anti quit. uſitat. & ceux (come moy ſemble ) fueront les cauſes de ceſt eſtatute. 


Lectura decima Nona. 


Es Grammarians dicunt, Quod Heres dicitur ab berendo, quia, ut aicunt, is, qui Heres iſt, batt, 
i. e. proximus eſt illi, cujus eſt Heres. 


Auters ſuppoſe, que ceſt parol Heres eſt derive ab Hero, quia Dominus fit bertditatum, que ad tum 
pertinent. 


Auxi aſcuns diont, que hereditas eſt derive de hærede; uncore en noſtre ley Heres dicitur ab He- 
yeditate : & iſſint les Feaſors de ceſt eſtatute ceo priſt. 


Bracton dit, Quod Hereditas eſt ſucceſſio in uni verſum jus, quod deſunftus Anteceſſor babuit, ex quacun- 
que cauſa acquiſitionis, vel ſucceſſionis cum ſeiſina vel ſine. ut ſs cum ſeiſina quocunque tempore ſeiſitus fue- 
Tit, in vita ſua, vel in Morte, fe. die quo obiit. 


Coment Feſtatute dit, que les parties del fines & Tour heires n'averont averment encounter fines 9 fits avoide- 
levies, c. viz, que Ils ou lour Anceſtors fueront ſeiſie, &c. uncore noſtre livers ſont adjudge, que 74 fine levy per 
encounter fine levy p mon pier, jeo dirra, que devant le fine, & al temps del fine, & puis, jeo meſme ſon Anceſtor, 
fult ſeitie, & iſſint avoide le fine : Car come jeo aye dit devant en ceſt ẽ, jeo ne ſoy heire a mon 
pier; Car Heres dicitur ab hereditate, & jeo ne claime ceſt terre per inheritance, 


dieſme le Ley, fi ſoit alel, pier, & fits, & le fits dirra, enconter le fine levy p Paicl, que devant le 
fine, & al temps, 8c puis le temps del fine, ſon pier fuit ſeiſie. 


L'eſtatute 


4 
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L'eftatute de 4 H. J. dit, 4 malmtenant apres le fine levy per a'cun perſon, & proclamation | ſle, 
les Conuſors & lour heires ſont barre: uncore ſi le pier diffetze (on firs, & le vie fine, & proclama- 
tion paſſe, i le pier mof deins le cinque ans, le firs n'eſt barre, car Il n'cſt heire a ſon pier, quant 
a ceſt terre; car Heres dicitir ab Hereditate. 


Iſſint Veſtatute de . a. dit, Si diniſſis facta fait per petenten, aut ej us Anteceſſorem, & viſus non 
erit concedendus, &c. uncore in Cui in vita port per le heire,, del alienarion ſon pier, le tenant avoir 
le view; car il ne claime le terte, come heire al pier, mes come heire al mere; & iſſint Heres ab ha- 


readitate. 


$i ſoit pier & fits, & le pler levy fine del Mannor de D. & puis purchaſe le mannor, & le Conuſee 
enter, 8e puis le pier mor, ore (come moy ſemble ) le fits ſerra barre: Mes ( come moy ſemble) eſt 


bone a voler le Manner & Forme de pleading en tiel caſe. 


Si en meſme le caſe le fits port aſcun action anceſtrel, & come heire, & le fine ſoit plead en barre; 
le fits ne poet dire, quod Parte: Finis nibil habuerunt - Mes fi le fits enter, & ſoit ouſta, & port aſ- 
ſiſe, & le tenant plead, q̃ le pier le pl. fuit ſeiſie en ſee, & iſſint ſeiſie levy fine, c. le fits poet dire, 
quod Partes Finis nibil babuerunt ; mes un tiel q eſtate qᷓ il ad per ceſt voy le pl. ſerra trie; & pur 
deo le ſure voy pur le tenant en tlel cafe de pleader eſt, de monſtre tout eſpecial matter, coment 


— = levy le fine, & puis purchaſe la terte; car ſoit le fine executory, ou execute, le fine barrera 
= | 


Ire, come moy ſemble. 


Lectura Viceſima. 


Averrement. 


Ou Viſſue en ÞNeonter un fine ſor conuſans de droit tantum, & ſur grante & Render,8 encounter fine ſur Releaſe le- 
taile pott averre vy al tenant en talle, ou per tenant en taile, les iſſues poent averre continuance des poſſeiſion 
continuance de en Jour Anceſtor: Car coment q l'eſtatute de Donis conditionalibus ſult fait 13 E. 1. & noſtre eſtatute 
poſſeſſion en fait 29 E. 1. uncore ne fuit l' intention de ceſt eſtatute, a toller le libertie & benefit del iſſue en talle 
ſon Anceſior ʒ I eſatute de Donis Conditionalibus avoir done a eux; car _ q l' intention des Feaſors de ce 
encounter ſine, eſtatute fuit a reformer tiel averments, q̃ fucront contra leges & conſuttudines Anglia antiquit. uſitat. 
& 0k nt). sc nemy a toller tiels loyal averments, q̃ per eſtatute de donis Conditionalibus ſueront done al.tenanc 
en taile, Mes enconter fine ſur conuſans de droit, come ceo, &c. a q I anceſt. en taile eſt partic, iſſue 
en talle averaFerment de continuance de poſſeſſion en ſon Anceſtor enconter le fine, & en aſcun ẽ 
nemy: Et pur ceo jeo ay priſe ceſt diverſitie enconter fine levy per tenant en taile ſur conuſans de 
droit, come cto, &c+ iſſue in talle n'avera averrement de continuance de poſſeſſion ; mes fi fine ſur 
conuſans de droit, come ceo, &c. ſoit levy al tenant en taile, ceo ne concludera I'iflue (come divers 


livers diont) d' aver continuance de poſſeſſion. 


Lectura viceſima Prima. 


Eſtoppell. 


Leſeignlor & tenant ſont per ſervice de Chivalry, & eſtr. levy ſine al teant en taile, a tener de 
8 luy, & ſes heires; en ceſt caſe Herle dit, 4 le ſeignior ſerra l ceo, q̃ il n'eſt meere 
eſtranger, mes eſt privy in Ley. Mes ceo neſt pas ley (come moy ſereble ) car nul home ſerra 
eſtoppe, mes ſolement parties & privies en ſanke, come heires', ou privies en eſtate, come ceux, 
=> ont derive aſcun eſtate deſouth leſtate de ceſtuy , q eſt eſtoppe; car privics en ley, come le 
eignior eſt, ne ſerra mye eſtoppe ayant regard a fon felgnlory; car en reſpeR de ceo, il eſt tout 
eſtranger 5 car il ne claime le terre, mes un choſe hors del terre. 


Mes fi ſeignior & renant font, & le renant accept un fine de eſtranger pur vie, ou en talle, & puis 


devie fans heire ore le ſeigulor ſerra conclude / come moy ſemble. ) Car ore il claim 
terre deſouth Ieſtate le tenanr, q fuir conclude. 7 a e eſtate en la 


Et 


UNM 


UMI 


(17) | | 

Er nota, 4 ciblen ceſtuy q claime eſtate in le poſt ſerra conclude, come ceſtuy q claime le terre eũ 
le per, fil Uaime eſtate en meſme le choſe, ſur q le concluſion eſt fait; come ſi feme ſoit ſeifie de 
terres en fee, & ſoit eſtoppe, ꝭc puis cl priſt baron, & ad iſſue, il ſerra eſtoppe auxi, 4/. 8. p. 33. p 
Br, Fines, 73. 21 Z. 3. 3 5. | 


Eſtoppel eſt reciprocal d'ambideux : Car ceſtuy q ne (erra conclude p un Record, ou àuter matter 
d'cſtoppel, ne concludera auter per ceo; & uncore en noſtre livers le Roy eſtoppe le ſucceſſor adire 
q M. n'avera ricns en le terre, = reaſon qᷓ N. tient del Roy, d levy fine a ſon predeceſſor ſur cony- 
ſans de droit, come ceo que il ad de fone done, & comentq le Roy fuit eſtranger a ceo, & wavoir riens 
forſque ſeigniory hors del terre, uncore le Roy priſt advantage de ceſt eſtopel : Quere le reafon de 
ceſt caſe. Car ceo ſemble d'eſtate le Prerogative le Roy; de quel jeo ne parlera, car auterment eſt 
en le Caſe d'un common perſon ; come 22 E. 3. 17. de 40 E. 3. 30. ſont agree; vide 41 E. 3. per 
Finch, que eſtranger ſerra conclade per Fine levie ſur conuſans de droit, come ceo que il ad de for 
done. 


Lectura viceſima Secunda. 


Avoydance del Fine. 


ET aſcavoir, que eſt dir en un liver, 4 un Fine poet eſtre avoid en 2. manners, viz. ou adlre, 

uod Partes Finis nec eorum aliquis, tempore levationis Finis, nibil habutrunt; nec eorum aliquis 
aliquid habuit, &c. ſed quidam I. S. cujus ſtatum ipſe habet; ou a confeſſe, & avoider le fine, come a 
dire, q I. S. fuit ſeiſie, tanque per le Conuſor diſſ. q levie le fine, ſc. q I. S. enter, qᷓ luy enfcoffe, 
3 H. 7. 9. Sur Formedon de done en taile per fine, nt dona pas E bone plea, & averment encounter le 
fine, & in avoidance del fine per cur. 38 E. 3. 3. 4. ” 


Et notandum eſt, fi un plead en avoidance d'un Fine, Qued Partes Finis, nic eorum aliquis, &c. 
Fauter en maintenance del fine, ne beſoigue de monſtre, que les partes avoir Veftate ; Mes ceſtuy, q 
plead cn avoidance del fine covient concluder, & de hoc ponit ſe ſuper patri am; donques ceftuy que 
mainteine le fine, ne dirra pluis forſgue, & prædictus quer. ſimiliter, &c. & ſi ceſtuy que plead le fine 
poet prove, que aſcun des parties al fine avolt aliquid, ceo eſt aſſets bone pur luy. 


Er ſur ceo que avolt eſtre dit appiert cleerement, que fi un plead, quod Partes Finis, &c. ſed quidam Perk. 5. 4. 

I. S. cujns ſtatun ipſe habet, Sc. le ſeifin de I. S. n'eſt traverſable; mes ceftuy que plead le fine, co- Quære, Brief 
vient mainteiner le fine, come eſt avantdit. Mes vide 32 E. 3. Br. Titalo Replication, 63. Si baron 8& de Error fuit 
feme leviy un fine, & la feme n'eſt unques examine, ceo eſt grand offence & default en les Juſtices; port per baron 
mes ceo n'avoidera le fine. Mes fi infant levy fine, ceo eſt error, & le fine ſerra pur ceo reverſe, mes & feme, ſur fine 
il covlent reverſe ceo durant ſon minoritie, ou al meins d' aver ſon age inſpecte & examine durant levie per eux, 
ſon minoritie; & donques, come moy ſemble, coment que il vlent al plein age devant judgment la feme eſteant 
done, ou coment que il moruſt devant judgment, uncore le ſine ſerra avoid apres. deins age, & 

| ria que le fine 
ſoit reverſe, & que Re 1 40 voile adjudge luy deins age, ou al plein age. Car per le, fil vient al 1 — 4 le 
Brief d' error indiſcuſſe, el ad perdu ſon ſuites a tonts jours : per que apiert, que fil devie devant judgment, ou vient de 
plein age devant ſon age trit, pendant le Brief, que el eſt conclude imperpetuum. 50 E. 3. 6. 2. & aui 3 E. 4. 30. & 21 E. 
3. 24. en effect accord ove le liver avantdit. Car le Brief d'error fuit port de reverſer fine levie per lay durant ſon nonagt. 
Et al Scire facias ad audiendum Errores, le deſendent ject protection, & uncore les Juſticis trir Vage del infant per in» 
ſpection, & ne reſpite ceo, tanque al txpiration del protection. 


Si ſeme covert ſolement ſans ſon baron levie fine executorle, coment que le baron continue en poſ- 
ſeſſion durant ſon vie, & puis moruſt, uncore ceo concludera la feme & ſes heires, mes fi execution 
uſt eſtre ſue, & puis le baron uſt devie, ceo uſt ayoid le fine a touts jours. 


Si Home de non ſane memorie, ou Ideot de plein age levie fine , ceo concludera lour helres, & ic 
fine ne ſerra reverſe. | | 


Si Alien ne levy fine, le fine eſt bone; mes ceo ne concluder a le Roy apres office trove. 


e Le&urt 


( 18) 


Lectura wiceſima Tertia. 


Tryal. 


T aſcavoir, que touts matters en ley ſont triable ꝓ les Juſtices; & touts matters en fait, fi non en 
eſpecial caſes, ſont triable per Pais, 


Et nota, que en antient temps avoient eſtre 6. Juſtices de l'un Bank & lauter; iſſint que fi infe- 
rior Court commit aſcun error, ceo ſerra determine, & Revers per auters 6. Car come matters en 
falt ſerratrie p 12. Jurors, iſſint matters en ley p 12 Juſtices. Mes gager del ley de non Summons en 
Pracipe fuit permitte p 2. maines. 38. E. 3. 10. a. Et iſſint appiert en noſtre livers, ſi un voile gager 
ſon ley en Dette, le ley voir, que il portera ove luy 12. de ſes vicines, que jure, que ils intendont 


en lour conſciences, que il dit uray. 


Un des trials p noſtre Ley eſt Inſpection, & View ; come fi infant levie fine, ou ſuffer recoverie 
p default, ou conuſt un Recogniſance, il reverſera eux devant ſon minoritie, & ſon nonag: ſerra trie 
P inſpection & view des Juſtices, & nemy per Pais, 


Un auter tryal eſt p Proofes, & nemy ꝓ les Juſtices, ne p Pals: & ceo eſt quant Feme port Brief 
de dower, & le tenant dir, que ſon baron, de quel poſſeſſion el demand dower, eſt en vie, cco ſerra 
trie p proofs, & ceſtuy que produce melior proofs avera judgment. 


Un auter tryal eſt p Summoners & Veyors ; come fi Recovery, ou Præcipe ſoir plead, & Vauter dir, 
nlent compriſe deins le record, ceo ſerra trie p les ſummoners, & veyors, & nemy per les Juſtices, 


nemy p Pais. 
Si aſcun Record ſoit denie, c ſerra trie p le Record, & nemy ꝓ les Juſtices, ne p Pais. 


Nient attache en Aſſiſe ſerra trie p examination del Bailiff, & nemy auterment. 8 H. 4.7. 4. Mes 
fi le Bailiff n'eſt preſent d eſtre examine, les Juſtices prender Pafſiſe per Cur. & I'Atliſe ( come 
ſemble ) doit enquire, s' il fuit attache, ou nemy, 9 H. 4. I. 6. 


Touts eſplritual choſes, come le Droit de marriage, le Droit de diſmes inter ſpiritual perſonnes, le 
Manner de profeſſions, inſtitutions, abilities de Clerks, plenarty des Eſgliſes, ſerra trie p l' Eveſque, 
& certifie p luy. ; 


Reſignation eſt triable p le Certificat del Eveſque, & nemy ꝓ Pals; car ceo eſt Spiritual, 3. H. 4: 
II. 6. Thitning. 
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A 


TREAT ISE 
Bail & Mainprize. 


Written by Sir EDW ARD COKE, Knight. 


CHAP. I. 
Whereof Bail or Mainprize is derived. 


fignifleth_to deliver, becauſe he that is Wailed, is as it were delivered into the hands 
and cuſtodp of thole that are his Pledges and Dureties. | 
This woꝛd Mainpꝛize, is derived out of two French wozds, That is to ſap, Maine, 
which ſignifieth an hand, c. And ok this wozd Prize, which ſignificth taken, be= 
_ he — is taken to Mainpꝛi ze, is as it were taken into their hands and cuſtodp that be 
$ Dureties. ; 


1 woꝛd Bail, is ( as J take it) deribed of the French word Bailer , which 


CHAP. II 


The deſcription of Bail and Mainprize. 


Ail oz Mainpeize is when a man detained in Pailon foꝛ anp offence, fo: which he is 
Wailable oz Mainpzizable by Law is by a compleat Judge oz Judges, of that offence 
_ —— Suretp found fo2 his appearance and pielding of his bodp, delivered out of 

r . 

This deſcription doth as well belong to the one as to the other: Ind pet I find ſome dik⸗ 
ference between them in our Books, and therefoze foz the moze further, and moze ſpecial un= 
derſtanding of the ſame, think it convenient to note ſuch difference as appears in our Books 
to be betwixt them. 


33 E. 3. tit. 
Mainpr. 12. 
H. ca. 4» 


F. I. b. 16. 
ca. E. N. 
F. N. 


F. N. 129. 


( 
CHAP. III 


The difference between Bail and Mainprize. 


F, He that findeth Batl doth find Durety only to anſwer that ſpecial matter. | 
But he that findeth Mainpzize, flndeth Surety to appear and anſwer unto that cauſe 
33 was impꝛiſoned, and touching all other matters and cauſes that ſhali be objected 
again im. 
5 lp, The Pledges and Surety of him that is delivered to Bail, may Impꝛiſon him, 
Surety they are : fo: Thief Juſtice Stuard in 33 Edw. 3. ſaid, That they were his 
Goalets 02 s, and if they ſuffered him to eſcape, ther ould anſwer fo; the ſame. 
Thirdlp, The Etpmologte of either of them doth ſhew and manifeſt the difference betwixt 
them, foꝛ in the one, the Pꝛiſoner is delivered by the Judge, Judges, oꝛ Courts into the hands, 
and as it were, into the P2ilon of the Dureties ; foz the Woꝛds be, Traditur in Balllum. But in 
the other caſes the words be, That ſuch and ſuch a man Ceperat without anp ſuch delivery 
made by the Court, as in the other Caſe. 

Now fozaſmuch, as befoze it is ſatd, that Bail oz Mainpztze is, when a man detained in 
P:iſon oz any offence, fox which he is Ballable oz Main pzizeable by Law, &c. I think it 
expedient to ſhew what perſons detained in Pzilon, were Wailable 02 Mainpztzeable by the 
Common Laws of this Realm, fo: J mean not to ſet down the Kecognizances foz Bail and 
MWainp:tze, as well becauſe the ſame are common, as aiſo fo: that my deſire is to treat of ſuch 


matters as are moſt material, as ſhoztlp and as compendicuſilp as IJ can, 


Pp 


CH AP. IV. 


What perſons are Bailable or Mainprizeable by the Common Law. 


JE appeareth by a Statute made in the Parliament held at Weſtminſter, in the third of 
Edward 1. commonly called Weſtm. 1. ca. 15. that it was greatly doubted at the Common 
Law, what perſons were Bailable o: MWaivpztzeable in the pzeamble of the ſaid Statute. 
It is ſaid, Raceo qui avant ceux heures ne ſult cy determine certeinment queux genres fuer re- 
pleuiſeable & queux non, c. Chat is to lay, Becauſe befoze this time it was not certainly 
determined who were repleviſable to be delivered out of Pꝛiſon, and tho not: ſo that it ſeem= 
eth thereby at the Common Law at that time great diverfity of Opinions was touching the 
ſame ; pet do I finda certain rule ſet down bekoze that time touching letting of Pꝛiſoners to 


| Bail: fo: Bratton who bozote in the end of the Reign of Hen. 3. (foz ſo it reth in his 


Third Book and laſt Chapter ) ſaith as followeth : In omni vero injur la & tranigreſſione con- 
tra pacem imo cum adje&one feſonle, ſolet quilibe t appellacus vel rectatus per pleg. dimitti, præ- 
terquam de morte hominis quocunque temp donec impriſonatus doceat ſe eſſe immunem. (That 
is to ſap ) in evezy w2ong and treſpals againſt the Peace of the King, although the offence 
reach to Felony , every one that is Pppealed 02 Fndicted ( is wont tobe Bailed ) except only 
in the caſe of the death of a man) at any time until he that ts impꝛiſoned ſhall perceive him= 


ſelf guilty by Inqueſt. 


Aman in Execution upon a Judgment given upon a falſe Uirdict, if he will vzing an At⸗ 


taint, oz a man in Execution upon an erronious Judgment, if he will bring a Wzir of Er⸗ 
ro2 : Oꝛ if a man Accomptaut having Auditoꝛs aſſigned unto him in Land, oz in ſuch Coꝛ⸗ 
pozatton which will allow his Allie: ©: if a man being taken in Execution upon a Sta⸗ 
tute, and will ſue an Audita Querela, the party Plaintiff ſhould have a ſpecial Writ to let him 
to Bail upon lufficient ſuretp taken, as the Cale requireth. 

But of thele and ſuch like Batiments, mp e is not to Diſcourſe, but onlp and pꝛin⸗ 
cipally of ſuch Bailments as do concern matters of the Crown. It appeareth bp the rule of 
Bracton, That a man Appealed and Jndicted of any matter of Felony, (the Death of a man 
only excepted) ought to be let to Bail without Mainpꝛize, which Rule as it is general, ſo it 
hath many limitations and exceptions, Which ſhali the better appear and be made manifeſt, 
if we conſider what perſon oz perſons are not Batlable, oz at the leaſt Mainpztzeable by the 


Common Law of our Kingdom. 


E | CHAP. 


UM 


( 21 ) 
CHAP. V. 


What Perſons are not Bailable, or Mainprizeable by the Law. 


Frft, a man Jndicted oz Impziſoned fo: Treaſon, is not Batlable o Mainpꝛizzeabie, the 
ſame (as J take it) of petty Treaſon, as where the Wife killeth her Husband, the ſer- 
vant his Maſter oꝛ Miſtrils, oz ſuch like. man Jndicted, Appealed, oꝛ Ump:iſoned foz 
the Death of a man, is in ſome caſe Batlable, and in ſome not; and verp requiſite it is to have 
the Law known in theſe caſes. 

Therefoze if a man be Jndicted as pꝛincipal of the death of a man, he is not to be Bailed : 
but if he be Jndicted as acceſſary befoze oz after, he is Batlable. Foz as Bracton in his ſe⸗ 
cond Treatp in the Third Book, ca. 12. ſaith, Ubi ille de facto non eſt replegiabilis, ille de for- 
cia p replevium vel ballium dimittatur, donec ille de facto ſe defenderit vel non defenderit, quia ubi 
factum, ibi poterit forcia quandoque, fed nunquam forcia fine facto. And pet it appeareth by a 
25ook caſe in 28 Edward 3. fol. 94. That it two parties be Jndicted, the one as pꝛincipal, the 
other as acceſſary unto the Death of a man, after the pzincipal be attainted (that ts to lay) 
habe Judgment of Death, oz be Out⸗lawed, the Acceſſary ſhall not in any kind whatſoever, 
be Batlable, which agreeth (in my Judgment) with the ſaid Opinion ot Bratton, vid. Do- 
nec ille defenderit fe de facto, vel non defenderic : But all this is ts be underſtood tn caſe of 
Judgment, at the Suit of the King. Foz in an Appeal of Murther, oz Death of a man, the 
Law altereth in ſome caſes, | : 

And therefoze in an Appeal of Murther, ſometime the Defendant hath been let unto Bail, 
although he hath been Fppealed as p:incipal, and ſometime again Bail hath been dented him, 
as plainly appeareth by our Books. 

herefo:e it ſeemeth to reſt much in the diſcretion of the Judge oz Judges of ihe Court, 
upon due and mature conſideration had ol the manner and circumſtances of the offence, whc= 
ther in that caſe he is to be BBailed oz not, except (vou will ſay) with the opinion and 
judgment of the Book in 21 Edw. the fourth, That the Þppealoz in that caſe being neither Jn= 
dicted befoze the Cozoner, noz otherwiſe, map be Bailed, whereby it appeareth, that it the 
Appealoꝛ in that caſe had been Jndtcted thereof, they would not in that caſe have Bailed 
him, which ſeemeth to me (ſine prejudicio melioris ſententiæ) to be a verp reaſenable and 
diſcreet opinion, and woꝛthy to be followed. And therefoze map all our foꝛmer Books, which 
ſeemed to be repugnant one to the other, be reconciled and ſtand well together. 

In au Appeal of a man againſt two, the one as Pꝛincipal, the other as Acceſſarp, albeit the 

zincipal attainted, the Ycceſſary may be let to Bail: but otherwiſe it is in the cale of 

udgments as is afozelaid, Man-llaughter, a man indicted oz Appealed of man=-laughter 
may be Bailed. 


A man 'Jndicted oz Appealed of Bape, he map be Wailed, pet was that no! Felonp at the Mg 44. E. 3. 
38. 


Common Law, until the Statute ef Weſtm. 2. ca. 34. 


A man Jndicted foz Burglary may be Bailed, as it appeareth by the Book in 29 A6s. p.44. 1 
44 E. 3. 3. 


A man Indicted 62 Appealed of Robber p may be Bailed. 


A man Out-lawed and Impꝛiſoned map not be Bailcd. Weſtm. 1. ca. 15. Out: lary. 


A man Inditted as Acceſſary foz receit of any perſon oꝛ perſons Out⸗lawed, oz otherwiſe Acceſſary. 


attainted of Murther oz Felony, is not Bailable. 


He that is abjured the Realm ought not to be Bailed. Abjured. 
; Welim. I ca. 15. 
It a man be Indicted, and doth become an Fppzover, he ought not to be Bailed. A — 
Meſt. 1. ca. 130. 


If a man commit Felonp, and be taken in the manner, he ought not to be Batled. 


It a man be JFndicted and Impꝛiſoned foz any Felony whereof he is Batlable, pet if he Priſon breaker 
bzeak the P2:iſon, and after be taken again, he ought not to be Batled. eſt, i. ca. 13. 


| It a man be Jndictey of Man⸗ laughter, Robbery, Bape, Burglarp, Felony, oꝛ any other 22/2. 1. ca. 13. 


Dlfence whereof he ts Batlable; pet if he be an infamous and a notozious Thick, and ſo 
openly and commonly eſteemed and taken, Bail map be denied him. 


A man Jndicted of Conſpiracy (that is to ſay) that he with others conſpired falfly to Pa= Manucaption 
dict another of Murther oz Felony, by means whereof he was Indicted, and afterwards Con⸗ in the Regiſtef 
victed, ſhall not be Bailed. Conſpiracy; 


Ind this was the reſolution of all the Judges upsn the queſtion demanded bp King Ed. 3. 
himſelf, as it appeareth by the Book, cafe 27. Af, p. 12. 


Fox 


Weſlm. 1. ca. 
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Foz it appeareth by our Books, that a man attainted upon Conſpiracy at the ſuit of the 
King, Avern le judgment p villanie; oz as another Book termeth it, ſhall have a vitlanous 


t. 
nd that is, that the body of the party ſo offending ſhall be taken, his Lands, Tencments, 
Goods, and Chatte ls, into the Kings hands, his (Wife and Childꝛen thzown out of his Houſe, 
that his Houſes be thꝛown down, his Meadows ploughed up, his {Woods ſubverted and ex⸗ 
tirpated, that he (hall be foz ever diſabled to give any Teſtimony, oz bear any Witneſs, and 
as the Book caſe is, 24 E. 3. 34. That he never peſume to appeoach near unto the Kings 
Court, &c. Such a pꝛecious regard the Law hath fox the life and ſafety of the innocent: and 
ſuch is the judgment of the Common Law, againſt thoſe that unjuſtly ſeek after the blood 
of the guiltiels : Þ matter in my opinion though not directly pertinent to our purpoſe, pet 
not un woꝛthy of knowledge and memozy which may as well put the Judges as Jurozs in 
remembzance hom dear in the eye of the Lab the life of a man is, and by their punichments 
how — they offend, that ſeck to condemn the guiltlels, although their purpole doth not 
take effect. 8 
But ( to return to our purpoſe) if a man be Appealed by an Jppzover, and be at geod 
and honeſt fame, he may be Bailed, during the life of the Appꝛober. 
It a man be Indicted of any offence whereof he may be Bailed, pet if after he be found 
gutity of the lame, oz otherwiſe, be thereof Convicted, he ſhall not be Bailed : aud that ap= 
peareth by Bracton in his ſecond Book, Chapter 5. where he ſaith, Nec ſunt illi qui culpabiſes 
— — Pp pleg dimittendi: That is to ſay, Neither are t hole that are found guilty, to be 
let to Bail. . 


x5. Burning of W man Jndicted foz Felony, burning of Houſes, ought not to be let to Bail. 


Houſes. 

putting out 
of Eyes, &c. 
Excom.ꝝcap. 


Chance 
medly. 


Si defenden- 
do. 35 E. 3.42. 


Penal Stat. 


Regula. 23. El. 


A man Inditted foz putting out of Epes, cutting out of Tongues, may be Bailed. 


A man taken by Certificate of the Biſhop, by a wit de Excommunicato capiendo, ought 
not to Batled, Weſtm. 1. ca. 15. 

A man Indicted, and found guilty of the death of a man by miſadbenture, oz by caſting of a 
ſtone over an Houle, and by chance killing a Man, Woman, oz Child, &c. is not Bailable. 
3 Ed. 3. tir. Corone, 3 54 

Like Lab it is, if a man Jndicted be found guilty of the death of a man ſe defendo, he is 
_ the Law to be Bailed, both which do agree with the rule of Brat. foz Inveniuncur cul. 

A man Indicted upon a penal Statute, which inflicted any loſs of life 02 member, as in caſe 
of Felony oz otherwiſe, any cozpozal puniſhment, oz loſs of Goods, 62 Umpztſonment, may be 
Wailed upon ſufficient Dureties : except it be eſpecially pꝛobided, that the offen doꝛ in ſuch 
caſes ſhall not be let to Bail oz MWainpz13e. As toꝛ example, if a man be Jndictedof Felony, 
publiſhing of any ſeditious Books, &c. contrary to an A made in the 23 Eliz. he map be 
Wailed; fox the offence is made Felony, and Bail and Mainpzize not pꝛohibited. 

But on the other (ide, the Dtatute of E. 6. of foze⸗ ſtallers doth foz the firſt offence inflict 
two months Jmpziſonment, without Bail oz Mainpꝛize, &c. in which caſe the party ſo of⸗ 
fending cannot be Bailed. 

Do as whereſoe ber a Dtatute maketh any offence Felony, oz ſetteth down a cozpczal oz pecu⸗ 
niarp puniſhment fox anp offence, and doth not expꝛelly foꝛbid the party to be Bailed, in every 
fuch _ |» oa put befoze foz example) the partp ſo offending, and being thereof indicted, 
map atled. | 

But fozalmuch as all that which hath been ſaid doth extend to ſuch onlp as be Inditted of 
Becozd, oz Appealed of the ſaid offences, it is neceſſary to be underſtood, what perſons com⸗ 
mitted to Pꝛiſon fox any offence, oz foꝛ ſuſpicion of the lame, map befoze thep be Jndicted oz 
Appealed thereof, be let to Batl, and what not. 


— 


CHAP. Vi 


What Perſons committed for any offence, or for ſuſpicion of the fame, 
may either by the Common Law, or by any Statute before Judg- 
ment, or Appeal brought, be let to Bail or Mainprize. 


1* map be collected by that which hath been ſaid out of Bracton, that a man committed to 
Peiſon foz any Felony, oꝛ ſuſpicion of Felony, could not by the Common Law be let to 
Bail befoze Indictment oz Appeal bought; foz his twozds be, In omni vero injuria & tranſgreſ- 
fone contra pacem Regis, imo cum adjectione feloniz, ſolet quilibet appellatus, vel re&at* p pleg* 
dimitii: ſo as it ſeemeth by him that ts to let to Bail, muſt either be appellatus oz rectatus: 
There koꝛe it ſeemeth by the Common Law, That a man Impziſoned fo: Felony befoze In⸗ 
dictment 02 Appeal, (except it were by Writ) could not be Bailed. Ind with that opinion 
ſeemeth toconcur that which is declared by the Dtatu*e of Weſtm, 2. ca. 1 5+ Where it is decla= 
red, 


UMI 


red, that by the Common Lam, a man Jmpziſoned by the command of the King, oz bis 
Juſtices, cannot be replebied oz bailed, and accozdingly is the Law taken in the — cale 24. 
E. 3. 33 · where foꝛ a man going ſecretly armed in Weſtminſter- Hall under his apparel, was com⸗ 
mitted to Ward by the Juſtices, and was dented Baile 02 Mainepꝛize, and forfeited his Ar⸗ 
mour; and that perſon impꝛiſoned could not be bailed, is alſo pꝛobed by the Dtatute of 1 R. 2. 
ca. 3. where tt is ſaid, Raceo que divers perſons ſont arreſtus & impriſoũ per fuſpicioñ de frtonle 
aſcun ſolts de malioe, c. & auxi guardes in priſon ſans Baile ou Maineprize al Jour graund vexation d 
trouble, c. whereby it is that which was befoze colteced out of the woꝛds of Bract. But Here 
it map be demaunded what was the reaſon, foz Lex plus laudatur quando ratione probatur : 
That Juſtices of the Peace might by the Common Lam bail a man indicted fa Fetonp, and 
appealed thereof, but could not bail a man tinpꝛiſoned upon ſuſpicion of Felonp 2: & dn 
might be anſwered, that Juſtices of the Peace would not bail a ſuſpected perfon of Felony de⸗ 
foze judgment oz appeal to two caules. | ED | 
- Firſt, That no Juſtice of Peace (foz with them J will only meddle in this Treatiſe) 16 
a Judge of any ſuch perſon befoze tndictment, oz appeal bzought , and therefozx could not let 
him to Bail oꝛ Mainpztize 3 foz it were abſurd to ſap, and dirertly contrary tothe Ertymologp 
of the 40102d, that he Gould deliver any perſons to bail, that were not Judges of the perſon of 
him that were to be bailed, | | | 
The ſecond reaſon is, foz that Juſtices of the Peace are (befoze appeal beought o2 tndict= 
ment) no Judges of the cauſe wherefoze he is impꝛiſoned. d therefo:e doth it follow, that 
by the Common Law they could not ſet ſuch perſon oz perſons to bail. Wut here ariſeth 
a ſecond queſtion as doubtful as the firſt, why Juſtices of the Peace are neither Judges of the 
Perſon, noꝛ of the Cauſe in the Caſe afozeſaid, befoze Indiament oꝛ Appeal bꝛought. This 
doubt is fully reſol ved by the opinion of the whole Court in 14. H. 8. 16. where it is ſaid, that a 
Juſtice of Peace is a Record, and there foze ought to pꝛoceed upon that thing which is judi⸗ 
ciall x befoze him of Becozd. | 
But in the Cale befoze Jndictment oz Appeal bought, neither the Perſon, no2 the cauſe is 

of _—_ and therefoe he could not befoze Jndictment p2oceed either with the perſon,0o: with 
the cauſe, | 3 

yn fo: that verp reaſon it is likewiſe agreed by the whole Court in that Caſe, that a Ju⸗ 
tice of Peace cannot make out a Uarrant to Arreſt any man foz ſuſpicion of Felony, befoze he 
be thereof Jndicted, and pet it is there agreed, that he may make a Warrant againſt one be= 
foze any Recoꝛd thereof; and this doth nothing impugne that which hath been ſaid, Exceptio 
probat regulam, if the Juſtice of the Peace ſhould ſtay the Arreſting of ſuch perſons, as would 
bzeak the peace befoze thep were certified thereof by matter of Kecozd, the bzeach of the Peace 
ſhould never be pzevented : foz befoze it be bzoken, there cannot any Kecozd be made thereof, Sc. 
Therektoꝛe in that Caſe foz that Cauſe, the Juſtice of the Peace map lawfully make out his 
Uarrant, (as commonly is uled) although there be thereof no Recoꝛd made, but then feeing by 
the oꝛder of the Common Law Juſtices of the Peace could not Bail a perſon ſuſpected oz (m= 
p:iloned befoze Indiament oz Appeal bzought, it is very requiſite to underſtand what perſons 
committed to Pꝛilon may befoze Jndictment oz Appral be let to Bail by Juſtices of the Peace 
by any Statute now in foꝛce. 


C. H A-P. VI 


What Perſons committed to Priſon before Indictment or Appeal, be Bail- 
able by Juſtices of the Peace, or by Statute now in force. 


AN firſt I take it, that the Statute that is pzincipally in fozce fo2 this matter, as the 

Dtatute of 1. & 2 Phil. & ca. 13. which Dtatute being long J will not recite, but ſhoꝛtip 
will hew what perſons Ampꝛiſoned befoze Jndictment oz Appeal, map be let to Bail by Ju= 
ſtices of Peace, and what not by foꝛce of Statute, oz of anp other not repealed. 


Peace. 


A man committed foz Treaſon, oz foz ſuſpicion of Treaſon, cannot be Bailed by Juſtices of Treaſon. 


The fame Law ts of petty Treaſon. | Petty Treaſon; 
If a man be ſuſpected of murther, and thereupon committed to Pꝛiſon, he cannot be Bailed Murther, 


by a Juſtice of Peace. 

But if a queſtion map be made, whether in that caſe a man committed to P2ifon upon ſu⸗ 
ſpition to be acceſſary to Wurther, whether he befoze JUndictment map be let to Bail by the 
Juſtices of the Peace, and I think (fine prejuditio melioris ſententiæ) that he cannot be Batled 
by them by fozce of the ſaid Dtatute : fox albeit after Indictment he map be Batled, as is 
afo:cſaid ; pet me ſeemeth, that the ſaid Statute doth not extend to make him Batlable by the 
Juſtices of Peace befoze Andictment : foz the wozds of the Statute be, Anp perſon oz perſons 
Arreſted foz Man⸗ flaughter oz Felony, under which woꝛds ( as J take it) the meaning of the 


makers of the Statute, was not to include either Wurther, 02 acceſſary of the ſame. It ap⸗ Manſlaughter. 


peared by the expzeſs Letter of the Statute, that a man committed to pꝛiſon foz Mau⸗ 
laughter, oz ſuſpicion of the ſame, map be Bailed. 3 
ut 


Burning of 
Houſes. 
Burglary. 


Breaker of 
Priſon. 


Robbery. 


A notorious 
Thief, 
Rape. 


Appeal by an 
Approver. 
Acceſſary to 
a Felony, at- 
tainted. 
Putting out 
of Eyes, &c. 


Taken in the 
manner. 
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But the doubt is, what offences be included within this wozd Felony, within the meaning 
— y 6 ſaid Dtatute : and therefoze it is neceſſary to underſtand what is compzehended under 
the ſame. 

If a man be committed to pꝛiſon foz the felontous burning of Houſes, oz foz the ſuſpicion of 
the ſame, pet he ought not to be let to Bail within that Statute. 

But a man committed foz Burglary, oz foz ſuſpicion of the fame, map as well befoze as at᷑⸗ 
ter Indictment be let to Bail within the meaning of that Dtatute. 

man Impꝛiſone d foz Felony, oz fo2 ſuſpicion of the ſame, doth bzeak pꝛiſon, and after= 
wards is appꝛehended foz the ſame, and therefoze committed to Pziſon, he is not to be Bailed, 
either befoze noz after Jndictment, But a man committed to pꝛiſon foz Robber p, oz foz 
ulptcion of the lame, map be let to Bail as well befoze, as after Jndictment. And pet, he 
that is a notoztous Thief, and ſo commonip eſteemed, if he be Jmpziſoned foꝛ any offence 
ye A Croton, oz foz an matter of Felony, is not Batlable within the meaning of 
t id Statute. | 

A man Jmpziſoned foz a Rape, oz foz ſuſpicion of the ſame, is Bailable as well befoze In⸗ 
dictment, as after, (as I take it.) 

man that is app:oved by an Appꝛober, except he be of good and honeſt fame, ought not 
to be Bailed, during the life of the Appꝛover. 

A man Jmpziſoned fox being Acceſſarp to the reſcuing oz abetting of anp perſon Out⸗ 
— oz other wile attainted foz Murther oz Felonp, is not Bailable either befoze, oz after 

ndid ment. 

A man impꝛiſoned foꝛ putting out ot Epes, oꝛ cutting out of Tongues, oꝛ fo ſuſpicion of the 
ſame, is Batlable ( as I take it) as well befoze, as after indictment, by the Juſtices of the 
Peace, by foꝛce of the ſaid Dtatute. 

It a man commit any offence whereof he is Batlable, pet if he be taken with the manner, 
the Juſtice of Peace map deny him Bail as well befoꝛe as after indictment, foz he is not Bail= 
able: contrarily, a man imp:iſoned foz an offence by any penal Statute made Felony, 
may be Bailed by the Juſtice of Peace, except Bail be expzelly pꝛohibited by the lame, as well 
befoze as after indictment. 

Fs foz example, it is p2opounded by the Statute of 3 H. 7. ca. 2. That if any Maid oz 
Midow having Lands, Goods, oꝛ Tenements, oz being Heir apparent to their Anceſtoꝛzs, be 
taken away contrarp to their will, and after (ſuch mildoer, &c. 02 defiled, & e. that ſuch of- 
fence is Felony, | 

Now tif a man be impꝛiſoned foꝛ ſuch an offence, oz foꝛ ſuſpicion of the lame; he is Batlable 
by the Juſtices of the Peace, as well befoze as after indictment, Sunt talia plura quz omnia 
enumerare perlongum eſſet, ſed iſta ſufficient, exempli cauſa. 

A queſtion may be here demanded, whether the ſaid Statute of 1 and 2 Phil. and Mary do 
extend to Felons made by the Dtatute ſince the ſatd Act: And J think without any doubt it 
doth : Foz (as J take it) that any perſon ſuſpected, oz impꝛiſoned foꝛ any Felonp, made by 
an Fc of Parliament, either befoze, oz ſince the laid Act of 1 and 2 Phil. and Mary, map be 
let to Bail by the Juſtices of the peace, unleſs Bail and Mainpꝛize be expꝛeſip therein pꝛo⸗ 

ibited. e 
, But ſeeing ſuch perſons as are bailable by the laid Dtatute of x and 2 Phil. and Mary, are to 
be ict to bail by Juſtices of the peace, upon lufficient Durety found, it ts neceſſary to be under⸗ 
ſtood, how many, and what Juſtices are requiſite, and how many ſureties oz pledges are re⸗ 
quired by the Law, upon the letting of ſuch perſons let to Bail. 


CHAT VIE 


How many and what Juſtices of the Peace are requiſite, and how many 
Pledges or Sureties are required by the Law. 


He Juſtices of peace in open Seſſions of the peace, whereof the one is to be of the Quorum, 

both being pꝛelent together, may out of the Seſſions let any p:iſoner impꝛiſoned to Batl, 

which bailinent in to2iting ſubſcribed, oz aſſigned with their own hands, they ought to certifp 

the next general Goal-deliverp to be hol den within the ſame County. But if a man be 

indicted by pꝛoceſs, and impꝛi ſoned, &c. he map be let to bail by any Juſtice of peace bp the 
Common Law. : 

It appeareth by Bractons Treatiſe of His 3 book, ca. 18. that at that time he that was to be 
batled, ought to Have twelbe probos & legales homines de Com' &c. and ſo it appeareth by an 
ancient Book, called, The diverfity of Courts, fo. 116. 8. that in ancient time he that could 
wage his Law twelve men with him: So as it ſeemeth, that all that time as well wagers of 
Law, as in caſe of Bail. The Law is changed ſince that time; there ought to be two Pledges 
oz Main pi zes at the leaſt : Foz me leemetb, that the wozds of the Writ Manucapt' is a ſuf⸗ 
ficient pꝛoot thereof; foz the wozds be, Et licer frequenter abtulerit ſufficient” Manucapt' qui eum 
manucaperent , &c. ſo as there muſt be ſufficient Manucaptozs, and that cannot be =_ 

there 


UM 
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there be two at the leaſt : Ind (as me ſeemeth) it map well be collected by the bool iti 
33 E. 3. and 36 E. 3. foꝛ there it is laid, Ils ſont ſes gardens & ils rendra del eſcape, and again 


one ſuch — : But there may a queſtion ariſe, how often foz one offence a man maß 
be let to Bail. 


CHAP, IX 
How often for one offence a man may be let to Bail. 


17 a man be impꝛiſoned, indicted, oz appealed foꝛ any offence, foz the which he is batlable, and 
is uccozdingliy let to Bail, and atterwards make default, and doth not appear accozding to 
the condition of his Batl and his Mainp:tzers Becognizance, and afterwards is Arreſted and 
appꝛehended again, in this caſe a Juſtice of Peace map denp him Bail. And that the Law 
ſhould be lo, it is p:oved by the book, caſe 2 H. 4. fol. 24. by the opinion of all the Juſtices, 
where it ts laid in the like caſe, Que il ne ſerra my p Mainprize apres. 

But becauſe it map fall out, that to be let to Bail, map be denied to him that is bailable by 
the Law, it is good to ſee what remedy the Law hath p:ovided foz the p:iſoner lo detained in 
pꝛilon, to be let to bail. | 


CHAP. X. 


What remedy a man in Priſon, and Bailable by the Law; 
hath to be let to Bail. 


JE that is impꝛiſoned foz anp offence, whereof he is Bailable by the Law, may hav? a 


Manuſcript: 


1 Urit de Manucaptione, directed to the Sheriff of the ſame Countp, that he ſhall take 
Duretiss of him to appear, and to let him at large, which Mzit in divers fozms, and in ſpecial 


caſes appeareth in Regiſter. ; : 

It appeareth by Bratton, that in his time there was a Writ in uſe De odio & Aria, touching 
which the woꝛds be theſe : Sed cum iniquum eſt quod innocentes, ſicut illi qui criminoſi non ſunt 
diu incluſi detinen in carcere, ideo ad lachrymoſam querelam parentum & amicorum de gratia 
Domini Regis fieri ſolet Inquiſitio utrum hujuſmodi impriſonati de morte hominis culpabiles eſlent 
de morte illa, vel de hujuſmodi inquiſitione nullum debet derogari, and there ſet down the wozds 
of the Writ. 

Now it is to be underſtood, that at that time when Bracton weit, and ſo long time after, the 
Sheriff by Crit oz Commiſſion to him directed, uſed to take injuries and judgments of 
Murther and Felony, and to hold Pleas of the Crown, which afterwards being dented unte 
him by the Dtatute of 2 E. 3. ca. 4. as I take it, de Odio & Aria, hath loſt his force. * 

But here a queſtion may be demanded, whether a man committing any offence upon the 
Dea, oz within the Juriſdiction of the Ydmiraltp, foz which if the ſame had been committed 
upon the Land, he might have been Bailed : whether the Commiſſioners of the Admi⸗ 
ralty map let him to Bail oz no, either befoze oz after Jndictment ? 


CHAP. XI. 


In what caſes the Commiſſioners of the Admiralty may let Priſoners to 
Bail, either before or after Indictment. 


ND firſt J take it (ſine prejudltio melloris ſententiz ) that the Commiſſioners of the 
A Admiraltp cannot let to Batt any perlons impꝛiſoned fo2 any offence, oz foz ſuſpicion of 
anp offence committed upon the Dea, oz within the juriſdiction of the Admtraltp, befoze the 
perſon lo impꝛiſoned be thereof indicted, although in that caſe if the Fetonyp oꝛ offence had been 
done upon the Land, the party had been Batlable: aud J am induced to be of that opinion fo: 
the conſideration following: 168 5 ö 
, Firſt it is to be agreed, That befoze the Dtatute 28 H. 8. ca. 13. Ali Murthers, Robbe⸗ 
ries, Piracies, and other offences done upon the Dea, were determined by the Civil Law, 
which Law was in that behalf found derp defettive : fozaſmuch as by that Law none of the 
ſaid Dfences lo committed, could be puniſhed without the Teſtimonp of two competent _ 
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neſles, o: expzels confeſgon of the party offending ; and theſe dangerous and detcliable ©Fences 
as well fo: the want of {ufficient Teſtimony, Cara teing the ſhadowm of Piracy ) as alia 
by reaſon of the perverſe and indurate obſitnacy of the Offend: ( au incident inſeperable to the 
Pirate, in not confeſſing his-offence ) he commonly went away without punichment. Thus 
miſchief was remedied by the Dtatute. 18 Hl. 8. ca. 13. wherebp tt is p2oved, that all Trea= 
ſon, Felontes, Bobberies, Murthers, and Confederacies after the ſatid Ad, be committed in o; 
upon the Mea; & c. ſhall be inquired of, tried, heard, determined, and judged in ſuch Dhires 
and places of the Realm, as ſhall be limited by the Kings Commiſſion, to hear and determine 
ſuch offences after the courſe of the Law of this Land, and as if the ſame offence had been cem⸗ 
mitted upon the Land within the lame Shire. 

Df this much gather, that hereunto the offenders were not Batlable, neither by the Com⸗ 
mon noꝛ by any Dtatute : foz how could thep be Bailable by the Common Law, when 
the offence was not determinable by the Common Law ? And J find no Dtatute that taketh 


away the trial of thole offences by the Cibii Law, until the Drgture of 28 H. 8. 4 Dta= 
tute 55 F 


doth not make anꝝ pzoviflon at all tos letting the latd o to Bail ; T( 

do conclude, that without any great doubt, (as it ſeemeth ) fuch Dffenders be foze tament, 
were not Wailable befoze the Commiſſioners, noz by the Common Law, noz by th 

28 H. 8. But it map be demanded, why the Dtatute of 1 and 2 Phil. and Ma. Hall not extend 
to thole CommiCioners alſo : fo: within the Fdmirals Jurjſdiction they are ails Puſtices of 
Peace: Thi is eaſii teſol bed, as map appear to thofe that will n — 
: fo: they Gall eaff{y fee, that the Dtatute doth not extend to thoke Com ers 
fo: the Pdmiralty, but only to thoſe Commiſſioners fo: the Peace, foz the body of the Coun⸗ 
ty, which as by divers other parts of the ſatd Zn, ſo doth it moſt plainly appear by that 
which is therein pꝛobided, videlicer, Ind in caſe any Juſtice of Peace &c. ſhall offend, 
c. That the Juſtices of the Goal-veliverp for the Shire, &c. where luch offences Gall hap⸗ 
pen to be committed, ſhall foz every ſuch offence ſet a Fine, &c. whereby it ts evident, that the 
ſaid Dtatute was meant only to extend to Juſtices cf Peace within the body of the Countp. 

But J take it, that after Jndictment, the Commiſſioners of the Fdmiralty may let to Bail 
ſuch perſons as are Bailable by the Law : becauſe they being Juſtices of Becozd, are after Ju= 
dictment, Judges as well of the perſon offending, as of the offence it ſelf ; and therefoze may 
deliver ſuch perſons ſo Fndicted in Ballium, as I take it. 

Ind what perſons are Bailable bp the Law, and what not, map appear by that which hath 
been (ſaid befoze : this only I will obſerve in this place, that ſeeing Murther is ſuch an inci⸗ 
dent to Piracy, I think that the Commiſſioners of the Admiralt, map well deup ſuch per= 
fons as are Jnvicted of Piracy, to be let to Bail oz Mainpꝛize, as well fo; the hainoyſneſs of 
the days - 1 the affinity it hath with Murther, the offenders wherein ( as 1s aſoꝛeſaid) 
are not Ba , 


— 


CHAP. XII. 


How or in what ſort Bail or Mainprize may be diſcharged. 


17 the Juſtice of the Peace, do let an Pꝛiſoner that is Batlable to Batl, and afterwards 
as well the Pziſoner by a Writ of Habeas Corpus, as the Becozd of the Jndicted be removed 
by a Writ of Certiorari, either into the Chancery, oz into the Kings-Bench, the Bail 62 Main= 
pꝛi ze taken by the Juſtice of Peace is diſcharged foz ever, as it is holden in 32 of Hen. 8. cir. 
Mainpr. that although the Recoꝛd be remanded by a Procedendo as it is there itketwile holden. 
Maſter Statham doth repozt a caſe in 12 R. a. That after India ment given, and that the Main⸗ 
pꝛizers are diſcharged, and it is not holden by the Dtatute of 1 Ed. 6. ca. 7. as I take it. 

I the Proceſs of any Jndictment be diſcontinued, the Mainpzizers are diſcharged, ( as E | 
take it) and if the party dieth, the Mainpꝛizers are diſcharged; foz Mors omnia ſolvit, & impo- 
rentia excuſat legem, as Bracton ſaith, but at the day of Appearance the Mainpꝛizers cannot 
picad the death of the party, but upon Pꝛoceſs againſt them it muſt come in, by the return of 
the Sheriff, as it is holden, and then alſo map the Mainpztzers plead the lame, as J take it, 
in the diſcharge of the WMecognizance, and of this matter thus much ſhalli ſuffice. 


——ů— — — 3 


» CHAP. XIII. 


The Conclufion with Advertiſement. 


He end and ſcope of this little Treatile 16, (under cozreation of thoſe of better judg⸗ 
ment) to let fozth what the Law of the doth re touching Bail and Pains 
p2tze : Þ necefſarp thing (in mine opinion) ta: ſuch as be 4u ices of the Peace, tobe known 2: 


fo; as he that ſtandeth upon plain and ſure ground, although be Would be bon of rage and 


UMI 


e 
tempeſt to the ground, pet might he without danger tiſe of Hiniſelk again $ ſo be that hath the 
pats — of Juſtice, and in all his occaſions is guided and dire ted by 1 hoy ths 
Law, neither abuſing his Juthozicp, no: exceeding his Commiſſion, ſtandeth on a ſure ground; 
which will bear him up at all ſeaſons : Sapientis eſt cogitare ( ſaith ieero) tantum eſſe per- 
mifſum quenrum commiſſum Sc creditum. And was the s chaſe that fal lam it 
find) whoſoever gave it, (viz.) exceed not the Commiſſion : And albeit en trulp ſatd, that 
Judicium eſt legibus & non exemplis : Ind as the Logician ſaith, Exempla dembaſtrant, non pro- 
bant; pet undoubtedly it is a great contentment and ſatisfanion to an honest mind and a 
good conſcience, eſpecially in caſes that concern the lite and liberty of a man, to follow the pꝛe⸗ 
ũdent of grave and reberend men: howbeit fozaſmuch as all good Laws are jnſti | 
made foz the repelling of thole gpils that moſt commonly happen : Foz ad ea quæ kreyvenrius a 
cidunt jura adgprantur, and pzimcipaily do reſpect che general peace and pꝛoſit of #he Me: any 
therefoze we uſe to ſap, that a miſchief is gather ts be ſuffereÞ than an inconvenience ? 2 
is to ſap, that a p2ivate perſon ſhould he puniſhed oz damned by the rigour t t aw, 
than a general rule of the Law ſhould be onen, to the generai trouble and pꝛejudic ot many. 
It is there toꝛe verp neceflarp, that the Lab and diſcretion Horridbe Concomitant, and the one 
to be an accident inſeparable to the other, ſo as neither Law without diſcretion, leſt it ſhould 
incline to rigour; noꝛ diſcretion without Law, leſt confuſton ſhould fol low, ſhould be put in 
uſe : mp meaning hereby is not to allow of eber maus diſcretion that ſitteth on ſeat of 
Juſtice: ( foz that would bꝛing fozth a monſtrous confuflon) But J mean that dilgretion., 
that ariſeth upon the right diſcerning, and due conlideration of the time aud neceſſary cir⸗ 
cumſtances of the matter: and as we commonly uſe to ſay, that Common Law is nothing elſe 
but common reaſon; and pet we mean therebp nothing leſs, than that common reaſon where= 
with a man is naturally endued, but that perfection of reaſon which is gotten by long and 
continual ſtudy : ſo in aſſoctatung diicretion ſo near to Law, it is not meant to prefer it to 
that ſocietp : each mans dilcretion, which commonly rather deferved the name of affection 
and ſelt⸗ will, than of diſcretion indeed: but that diſcretion only we allow of in this place, that 
either grave and revercud men habe uſcd in ſuch Cales befoze, oz ruſe of the circumſtances of the 
matter: (as is afozeſaid) As fox example, being not alſo impertinent to the matter of our 
Treattle , if it were a queſtion, whether in an Appeal of Maim, the Defendant were to be 
let to Bail 02 PYainptize, oz no. It is neceſſary to be cxamtued, whether the manner of the 
Maim were hozrible ez hatuious : foz the Defendant may be denied Bail and Mainpzize: 
whether the ſame were done upon a ſuddatn affray, oꝛ of the Plantiffs aſſault, oz againſt the 
intent of the Defendant, cc. Foz the Defendant map be let to Bail: and thts F take to te a 
XLawful diſcretion, fo: to that end is the Book, reaſon of the Book in 6 H. 7. fol. 2. wherein an 
Appeal of Maim, the Juſttces of the Ktngs= Bench denied the Detendant to be Bazled ; fox 
that upon the examination of the matter it appeared to be moſt cruel and hozrible, and there= 
taze in reſpect of the abhominalle hainouſneſs of the ſame, the Juſtices would not ſuffer the 
Defendaut to be Batled : and with this agreeth the opinion of Bratton, in the 2 Treatiſe of 
bis 3 Book, ca. 8. Appellati vero de morte hominis, & de pace & Plagis periculoſis ſaltem capiantur, 
& in Priſonam detrudantur, & ibi cuſtodiantur, donec p Dominum Regem p Pleg* dimitrantur, vel 
pJadicem deliberantur, &c. Wherebp J note that he ſaith, plag' periculoſis, inflnuating a dif⸗ 
ference inter plagas periculoſas, & minus periculoſas, in that he ſaith, Donec p Dowinum Regem p 
pleg* dimittantur, it is to be underſtood, until by that Court the offence be determined and 
Judged, they be let te Bail, and this particular map ſuffice to the reſolution of the general. 
Toconctude, the Juthoꝛz of all Wiſdom and True Knowledge, thought it requiſite, that 
thale that were Judges of the Earth, (ould be both Mile aud Learned, whom J beſeech God 
to bleſs with his True Knowledge and Mildome. 
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| FHereof theſe words Bail and Mainprize be derived. Chapter 1. 
Wn: deſcription of Bail and Mainprize. Chap. 2. 
The difference between Bail and Mainprize. Chap. 3. 
What Perſons were Bailable by the Common Law. Chap. 4. 
What Perſons are not Bailable by the Common Law. Chap. 5. 


What Perſons Impriſoned for any offence, or for ſuſpicion of the ſame, 
may be let to Bail before Indictment or Appeal brought either by the 
Common Law, or by Statute. Chap. 6. 

What Perſons committed to Priſon, may before Indictment or Appeal, be 
let to Bail by Juſtices of the Peace by any Statute now in force. 


Chap. 7. 

How many Juſtices of the Peace are requiſite in ſuch a caſe, and how — 
ny Sureties or Pledges are requiſite by the Law. Chap. 8. 
How often for one offence a man may be let to Bail. Chap. 9: 
What remedy a man in Priſon, and Bailable by the Law, hath to be let to 
Bail. Chap. 10. 
In what caſes the Commiſſioners for the Admiralty, may ſet Priſoners to 
Bail, either before or after Indictment. Chap. 11. 
How or in what ſort Bail or Mainprize may be diſcharged. Chap. 12. 
The Concluſion with Advertiſement. Chap. 13. 
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Gradus Parentele & Conſanguinitalis, 


pro meliori intelligentia Authoris noſtri. 
The degrees of Parentage and of Conſanguinity, for the 
better underſtanding of our Author. | 
Approved by — — — 


: 7 Bratton, lib. 2. cap. 31. fol. 67. = : | Cognati ex parte Matris. 
Adgnati quaſi 2 Couſins — . er "he Dating Britton „Cap: 89. fol. 220, 221. . Couſins on the _ — — che 
Patre congeniti. the more worthy in Diſcents,though I Flera, lib. 5. cap. 7. — S in Diſcents, though neer- 
1 farther remote. Mirror, c. 1. /e. 3. & que herit. 


— — 
—— —— — 


Linea tranſverſalis ſeu collateralis- N 8 . AO Linea tranſver ſalis ſeu collateralis. 
| | -T ane. | The ſide Line. | 


The ſide Line, 
Abpatruus magnus. Tritavus, SN f Tritavia. Abavunculus. 
The great Grand- CZ = | The great Grand- Thegreat Uncles Grand- father on 


The great Uncles Grand- father : 
fathers t Grand- t Grand | 
on the Fathers ſide. — — | — — the Mothers ſide. 


"18 


— * 


. * Abmatertera magna. 
Abamita magna : | The great Uncles Grand-mother 


The great Uncles Grand-Mo- — Attavia. on the Mothers ſide. 
Grand- fathers ä 


ther on the Fathers ſide. The great Grand- father The gre at 
Grand- father. MOIOMESIAAN Grard-mother, Se 


—_©__— 


— — 


Pre exits. 8 Proavunculus magni » 
f : Av. Abavia. The great Uncles Father on the Mothers fide. 


The great Uncles Father on the Fathers fide. The great Grand-fathers The great Grard-fathers 
Father. =D E jyjy otter: | ' Promutcrtera magna. 


Proamita magna. I/ 
The great Uncles Mother on the Fathers fide. | The ger Uncles Mother on pas 


Proaxia. 


The ercat Grand- 
- Avunculus magnu 


| The great Grand- | 
Patruus magnus. father, 3 III) n ether. 
The great Uncle on the Fathers ſide. HO GUT ut; The great Uncle on the Moth rs ſide. 


1 ra Proavas, 


Ma ertera magna. 
The great Aunt on the Mothers ſide 


Ania magna. 4 ( Ata. ; 
h UNS. d-Mother. 

Auus ab vo The great Aunt on the Fathers ſide. The Grand-farker. | The Gran 

quia patre anti- 1 

quor. | SIS 

| | Apvunculus. 
Patr 1s. 
* 3 Pater. Mater. The Uncle or Mothers Brother. 


loco Patris. The Uncle or Fathers Brother. Mother. 


Father. . 
Matertera. 


Anita quaſi a Anita = a 
ene te t - 3 * ba 
* | The Aunt or Fathers Siſter. | The Aunt or Mothers Siſter. 


Linea recta aſcendens. OY 
| The right Line aſcending. - _— 


Avunculini ab Auunculo. 
Frater quaſi | : = BEE : Sons or Daughters, Cou 
fere un | -_ 3 e 3 Linea tranſ ; A (© | F rater a Brother Linea tranſ- ſin ä the Mo- 
tide der ſalis ſeu col A a Brother. ID. Uterinus fr av. 4 ver ſalis ſen col- thers ſide. ; 
; EL : wy Semi germanus fra- r Brother of one Mo- , , lis . : X 
Sorer quaſi ſorte Amitini ab Amita. lateralis. ter. Bro ther of one Ne cher and ſeveral fa- | lteralis. Materterini q matertera. Dierini 
10 7 Sons or Daughters, Cou- | tt er 


 orta diverſa, ] Sons or Daughters, Cou- . : Father, and ſeveral ES FSR TY: hers. Soror. - | 
Semi german ſin Germans on the Fathers | The fide Line. | Mothers. Soror. = Jt 1 Siſter. The ſide Line. ſn Germans on the Mo- | & #tero Pa 
| | thers ſide, ſeperalil 


fratres quaſi ex fide. | Siſter. 
tribus. : 


eodem parte — 1 4 

ſeperalibu — 1 1 Fl K | | Hbrum F 

* | Forum. . | Prop _ f | 7 Dy AZ * N VO ſ1 cus. of theſe, 

Filia. | _ Linea recta. {AE EIN \\ aiſcendens. The Son 

axe Þ OMA, The Son, i By . L RO” Filia 

i. ab amore pa · Filia. The riglit Line 74 0 = RE N deſcending. The Daughter 

rentun. d The Daughter. i Sw WM right Couſin 
| right Couſin Ger. r SM German. 


2 
> / 
A 1 o \\ 
=> — 1 
. NN ——_——— 


Patrueles d Patrus. 


11 — 


nd 


| Eorum. | Eorum 
Of rhe. Daughter. Of theſe. 
g —.— collat. | —_— | _ _ _ 
The collatera e collateral 

"I * | Nephew. | Nepos linealis. Ieptis linealis. | — 

P /eptts collat. - i ? eptit collat. 
The collateral The lineal Nephew. The lineal Neece | The collateral 
Neece. Neece. 


Pronepas linealis. . Proneptts linealts. 
L 1 The lineal Nephews or Neeces ſon The lineal Nephews or Neeces Daughter. 
_ Eorundem. 
Pronepos collat. DEE” _— 
The collateral Abnepas linealis. Abneptis Iinealis. The collateral 
Nephews Son, The Grand ſon of the lineal Nephew or Neece. Ths Grand Daugh. of the lineal Neph. or Neece. Nephews ſon. 
Proneptis collat, | Proneptis collat. 
| The co 


The collateral 

Nephews 5 585 Atneptis Ilinealis, Nephews 

Daughter. Atnepos linealis | The great grand Daugh. of the lineal Neph. or Neece. Daughter. 
Et ſic in The great grand fon of the lineal Nephew or Ncec?. ; N ' Et fic in 
inſinitum. | infinitum. 


| 4 Trinepes linealis. Trineptis linealts. 
The great great grand Son of the lineal Nephew or The great great grand Daughter of the lineal N or 
Neece. Et ſic in infnitum. Neece. Et fic inſinitum. 


Place this next before Folio 19. 


UMI 


